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have been tried and a verdict renderad.

DO X O

JURY VERDICT. This action came befors the court for a'gjal by jory. The issues

DECISION BY THE COURT. This action came to trjal or hearing before the count.
The issues have been tried or heard and a decision rendered, {1 See Page 2 for ndditional information,

ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [[] Rule 41(z),
SCRCP (Vol. Nonsuit); ] Rule 43(k), SCRCP (Settled); [] Other

ACTION STRICKEN (CHECE REASON}: [_] Rule 40(3), SCRCP; [ ] Bankruptoy;

[[] Binding arbitration, subject to right to restore to conifirm, vacats or modify
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STAYED DUE TO BANKRUPTCY
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] Affirmed; ] Reversed; [] Remanded; [} Other

DISPOSITION OF APYEAL TO THE CIRCUIT COURT (CHECK 4PPLICABLE BOX):

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS AFPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order (formal arder to follow) X3 Stetement of Judgment

by the Court:

. ol =3
After careful review of the memoranda submitted by the plainiffeand defontinnt,
the plaintiffs’ Motion to Alter or Amend Judgement under Rule 59(e)§§tcr is B

respecifully denied.
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INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judpment affects title io real or personal property or if any amount
should be enrolled. If there is no jJudgment information, indicate “N/A* in one of the boxes below.

Judgment in Favor of Judgment Apninst Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amouni(s) below)
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If applicable, describe the property, including tax mep information and address, referenced in the order:

- SCRCP Form 4C (022017}

Pape | of 4




S L a e e ——

The judgment information above has besn provided by the submitting party. Disputes concerning the amounts comained in this
forin may be addressed by way of motion pursuant to the 8C Ruies of Civil Procedure, Amounts 1o be computed such as interest
or additional taxsble costs not available at the time the form and final order are submitted o the judge may be provided 1o the
cterk. Note: Tiile shsiraciors and,researchers should refer to the official conrt order for judpment detzils,

W the Court will electrontealy sign this form wslog a 5;??1»“3 electranie ngi?z /a.
¢ 17

gaUEz Griffith{Jr.; Presiding Judge Judge Code

For Clerk of Conrt Office Use Only

This judgmeant wes entered on the day of , 20 and a copy mailed Brst class or
placed in the appropriate atiorney’s box on this day of 20 to etigrneys of record or
to parties {(when appeating pro se) as follows: )

TVNIDIHO 30 XAJ00 ANELV

' ' A,
Joseph G Wright, Esg. : Kanneth N. Shaw, Esg. ™
P.0. Box 1778 P.D. Box 2048
Anderson, 5C 29622 Greenvilla, SC 29802 ;
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S® A
CLERK OF COURT
Court Reporter:

E-Fillng Note: In E<Fillng eounties, the dats of Entry of Judgment is the same date as reflected on the Elsctronic File
Stnmp and the clerk's entering of the date of judgment shove Is not required in these counties, The clerk will maii 2 copy

of the judgement to partles who are not E-Filers or who are appearing pro se, See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The Issues have been tried or heard and 2 decision renderad.

SCRCP Form 4C (02/2017) ' , Page 2 of 4
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS C.A. No.: 2014-CP-30-250
Chris Katina McCord, Christopher McCord,
Janice Sheifield, and Jerry Sherfield,
Plaintiffs, .
' ORDER GRANTING SUMMARY
v. JUDGMENT
~ =
Laurens County Health Care System and 2 =
Greenvilie Health System, oD E
) g = ;
Defendants. =l o
852 2
e Z

This matter came bafore the Court on Janﬁary 6, 2016 for oral ergument an'lenhﬂ:'s’
motion to amend their complaint and Defendants’ motion for summary judgment. After
carefully reviswing the entire factual record, the memorands -of law submitted by the parties,
listening to oral arguments, and reading the salient case law, for -the reasons more fully explained
below, the Court hereby grants Defendants’ motion for summery judgment on the grounds that
the Court finds that there }s no material question of fact (o be presented to & jury and Defendants
owed 10 duty to Plaintiffs to ensure that Plaintiffs’ physician had medical malpractice Hability
insuramce coverage for their claims against him,!

' At the bearing, the Court heard Plaintiffs* motion to amend first and orally granted leave for Plaintiffs to file their
Second Amended Complaint; howver, thers are a couple of reasons why that does not affect the Court’s ruling on
Defandants’ motion for summary judgment. First, when faced with 2 propasly supported motion for summary
judgmnt.asmthecasahem,hieﬁ(e),m uprmlyprcvidesﬁmmainhﬂsmymtmstonﬂmalhgaﬂum
spitil Bayside v. Lightle, 305 SC214, 216, 407 S.B.2d 637, 638 ( 1991)
ol il Ing., 303 8.C. 127, 125, 3998.&2111&3,164(&@ 1990). In other wards, tn &
mntimﬁarmmmryjudgmnt,whatmatterfsnutwhaxisaﬂegedmmamdsﬂymgemnplaint,butwhetherrberem
any facts in tie record which creats 8 genuine fssus of materinl fact, Hayes v horiotte, 10 P24 210, 215
(4th Cir, 1993)(ﬂlemn-mm&ngpmyis“requiredatthesmnmaryjudgmeutslagctomabeyonﬂitspleadmgsand
come forward with sperific facts In support of its elaim “). Second, the court has carefilly considered the facls
alleged in the Second Amended Complaint, snd they gimply do not creals a genuine issue of material fact or changs

the Cowrt’s determination that no duty was owsdl
ﬁ;ﬁ/ ' {fb
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Intreduction
While Plainfiffs’ Complaint contains mmmerous allegations, the crux of their claim is they

contend that Lanrens and/or GHS? should be lable for default judgments they obtained in
separate medical malpractice actions filed against Dr. Byron Brown and his OB/GYN practice.
Plaintiffs have been unable to collect on those judgments, becanse Dr. Brown no longer resides
in the country and his medical malpractie carrlers demied coverage; Plaintiffs allege that
Lauprens should be held liable for those judgments on the theory that Laurens owed them a duty
to ensure there was medical malpractice coverage for their claims against Dr. Brown. |
Pacts

“This case arises out of surgeries that were performed on Plaintiffs Chris Katina McCord
and Janice Sherfield at Laurens County Hospital (“Haospital”) from Decernber 2008 to May 2009
by Dr. Byron Brown. It is undisputed that at the time of the surgeries, Dr Brown had surgical
privileges at the Hospital, but he was not employed by the Hospital.> Dr. Brown had his own
practice with an office located offsite from the Hospital. It is undisputed that pursuant to the
Hospital Medical Staff Bylaws (“Bylaws”), Dr. Brown had to maintain medical malpractice
insurance in order to retain privileges at the Hospital. And, it is undisputed that at the time of the
surgeries, he was in compliance with the Bylaws, as Dr. Brown had a claims-made medical
malpractice llﬂbﬂlf}’ insurance policy through Jmnt Underwriting Assodiation (“JUA™) with
coverage limits of $200,000 per claim and $600,000 ammaI aggregaic In addition, Dr. Brown

% GHS i3 named as & defendant solely upon the basis that Plaintiffs ellepo that subsequent o the gcts. giving rise to
the causes of action, Lavrens entered into an agreement of consolidation cr merger with GHS in which GHS may
heve assumed Lavwrens's liabilities. (Sec. Am. Compl. T13.)

3 There was v February 14, 2002 Agreament between Dr. Brown and Laurens whereby Laurens agreed to subsidize
Dr, Brown’s practice for three years (hereinafter “Subsidy Contract), because the Hospital felt there wera an
Insufficient number of OB/GYN phyzicians in the area, However, the Subsidy Centract-made clear that Dr, Brown
was an independeni contractor who was free io admit patients at any hospital and maimtain privileges to perform

surgerics at any hospital.
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had excess coverage through Patients’ Compensation Fund, which pushed his tofal coverage up
to $1,000,000 per claim and $3,000,000 annual aggregate.

A fow months after the surgeries on Mrs. McCord and Mrs. Sherfield, in July, 2009, Dr.
Brown decided to swiich his medical malpractice insurance from JUA to MAG Mutual. He
bought a claims-made policy from MAG Mutnal, which covered claims arising on or after July 9,

2009, When he made the change he declined to purchase either “tail” or “pror bad acts”

- coverage, which meant there would be no coverage for previously unreporied claims that

occurred prior to July 9, 2009, As a result, since neither Mrs. McCord nor Mrs, Sherfield put Dr.
Brown, or anyone else, on notice that they planned to file a claim against him wmtdl well after
July 9, 2ﬁ09, there was no insurance coverage for either of their claims.

Following their surgeries, both Mrs, McCord and Mrs. Skerfield continued to experionce
incontinence issues and both had to seek additional medical care in &n attempt to resolve those
issues. As a result, they both decided to pursue legal actions agzinst Dr. Brown. The McCords

filed their Complaint against Dr. Brown and his-practice on December 9, 2011, They did not

- name Laurens as a defendant in that action or assert any allegations against Laurens. The

Sherfields filed their Complaint against Dr. Brown and his practice on September 25, 2012, Like
the McCords, they did not name Lanrens or assert any sllegations against Laurens.

While those actions were pending, Dr. Brown moved out of the conntry and refused to
contimue participating in the defense of the actions. As a result, both the McCords and Sherfields
were ultimately able to obtain default judgments against Dr. Brown and his practice. (See C.A.
No. 11-CP-30-1141, March 11, 2014 Judgment in the amount of $1,480,457 for Chris Kating
McCord and $50,000 for Christopher McCord and C.A. No. 12-CP-30-753, March 11, 2014
Judgment in the amount of $1,468,580 for Janice Sherfield and $50,000 for Jerry éherﬁeld.)

L afn
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Shortly thereafter on March 26, 2014, Plainiiffs filed the instant action.
Sununary Judgment Standard
Summary judgment i3 appropriate when it is clear that there is no genuine issue of

material fact and the conclusions and inferences to be drawn from the facts are undisputed.

313 S.C. 494, 443 5.E.2d 398 (1994).
"The purpoaa of summary judgment is to expedite the disposition of cages which do not requn-e
the services of a fact finder." Dawkins v. Fields, 354 S5.C. 58, 69, 580 SE.2d 433, 438 (2003)
(quoting George v. Fabri, 345 S.C. 440, 452, 548 SE2d 868, 874 (2001)). When & plaintiff

~ cannot, establish facts to meet all the elements of the cause of action, summeary judgment is
appropriate. Bessinger v. Bi-La, Inc., 320 S.C. 617, 496 S.E.2d 33 (Ct. App. 1997); Hunfer v,

Dixje Home Stores, 101 5.E.2d 262, 232 S.C. 139 (1957). A party may not rely upon an issue of
fact that is not genuine or an inference which is not reasonable to rebut 2 motion for summary
jondgment. Main v. Corley, 281 S.C. 525, 316 S.E.2d 406 (1984).

In order to prevail on either of their causesrof action, Plaintiffs muost esiablish that
Defendants breached = legal duty owed to them, “A legal duty is that which the law requires to
be done or forbome with tespect ta 2 particular individual or the public #t large” Byedy v,

Connor, 301 S.C. 441, 443 415 S.E.2d 796, 798 (1992). A legal duty may be created by stutute,

» contractual rafationship, statns, property interest, or some other spevial circnmstance. Madison
v. Babeock Cir,, Inc,, 371 8.C. 123, 136, 638 S.E.2d 650, 656 (2007)." The court mist determine,
as a matter of law, whether the law recognizes a particelar duty, Jd. If there is no duty, then the
defendant is entitied to summery judgment as a matter of law. Id,
Lezal Analysis
I No Contractual Duty Owed
Plaintiffs’ first cause of action is breach of confract. In ruling on aﬁoﬁon for summary

10
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judgment, it is the court’s duty to interpret and enforce the comtract the parties actuelly made for
themseives and the court cammot, under the guise of interpretation, create & better or different
coniract thanithe one the parties acivally made. See Sphere Drake Ins, Co. v. Litchfield, 313 S.C,
471, 438 S.B.2d 275, 277 (Ct. App. 1993) (court “is limited to interpretation of the contract made
by the parties” and “4s without authority to alter a contract by construction or to make a new
comtract for the parties™); Chan v, Thompson, 302 8.C. 285, 395 S.E.2d 731, 734 {Ct, App. 1990}

(*The rights of the parties must be measured by the contract which the parties themselves made,

regardless of its wisdom, reasonableness, or failure of the parties to guard their rights carefully™)

(citations omitied). K the confract is unambiguous, it must be construed according to the terms’
the parties have nsed, and the terms are to be interpreted in their plain, ordinary, and popular

sense. Litchfield, supra.

The document that Plaintiffs contend forms the basis of their breach of confract ¢laim is
the Conditions ﬁf Admission form which they executed prior to each of their surgeries
(hereinafter “the Contract™, Specifically, Plaimtiffs point fo the first sentence of the paragraph
titled “Financial Agreement” which states, |

“The undersigned epress he signs as agent or as patient that in
consideration of the services to be rendered to that patient, he
hereby individuaily obligates himself to pay the sccount of the

g :tal,inacuorﬁancerwiththareglﬂa:missandtermsufths
hospital,” ‘ .

Plainﬁﬂscontendthatsentmcreﬁeda@onmepmtofuwﬂospitaltoemumthatbt.
Brown had medical malpractice insurance coverage for their claims against hiny; however, the
Court finds Plaimtiffs’ contentions unavailing,

First,mkingthetcxmsinthcirplain, ordinary and populer sense, the purpose of the
sentence is wnambignous. It simply obligaies patients to pay the bills they receive for the
gervices rendered to them by the Hospital. “Services to be rendered,” in the context of that

H e
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paragraph, mfers to those services that the Hospital actually provides ard bills for, such as room
charges, medications, and meals, not ensuring that an independent physician has medical
malpractice insurance.

Plaintiffs contend that the “services to be rendered” include: compliance with state and
federal laws and regulations; compliance with the Bylaws, and; compliarice with the contracts
between the Hospital and privileged physicians. However, those things aren’t actually services
rendered by the ﬁospital. At most, they go toward the standard of care for how services should

be rendered by the Hospital. In essence, Plaintiffs seem to be comtending that the Contract
' implies that services will be rendored fn a cortain manner; however, South Carolina does not

recognize a cause of action for breach of an implied contract in the context of medical care.

m v. Medical Univ., 314 S.C. 376, 444 8.E2d 519 (1994).

In addition, Plaintiffs’ interpratation is unreasonable; becanse it requires ons to ignore the
plain and unambiguous langnage mn\_:ained in other parts of the Contract. The paragraph entitled
“Medical and Surgical Consent” states,

The patient’s care is under the direction of the aitending physicians
and the hospital is not responsible for any act or omission of the
physicians.... The undersigned recognizes that most medical staff
members fomishing services fo the patient, ' including the
radiologists, pathologist, anesthesiologists, - and" the Tike (are)
independent contractors and not employees of the hospital.

That paragraph should have made it clear to Plaintiffs that the Hospital was not responsible for
any acts or omissions of Dr, Brown. To the extent that Dr. Brown’s failure to purchass tail
coverage could be construed as a violation of the Bflaws, it would be his violation of the Bylaws,
not the Hospitals’. It cannot be reasonably argued that the Hospital promisad to ensure that Dr,
Brown maintained medical malpractice insurance when the Hospital clearly stated that it was not

responsible for anything Dr. Brown did or failed to do.

Ry
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IL  No Other Basis for a Duty Owed

| Plaintiffs also assert & negligence cause of action against Defendants, but to the extent
Pluintiffs are alleging the duty owed to them arose under contract, their claims must be redressed
under the terms of the contract, and & tort action will not lie. See Tommy L. Griffin Plumbing & -
Heating Co. v. Jordan, Jones, & Geulding, Inc., 320 8.C. 49, 54-55, 463 S.B.24 85, 88 (1995).
In an effort to sustain both their contract and negligence causes of action, Plaintiﬂs’ argué that
the Contract created & “special relationship” between the parties and that distinct and separate
tort duties arose from that relationship (Pl. Mem. In Opp., pp. 16-21); however, the Court finds
that agsuming, without deciding, that there was a special relationship between the parties, the
reletionship did not create a duty on the part of Laurens to ensure that Dr. Brown had medical
malpractice insurance to cover Plaintiffs’ claims.

" Plaintiffs contend that Laurens owed them a duty to ensure that Dr. Brown complied with
the terms and conditions of the Bylews and the Subsidy Contract. As an initial matter, there is
1o evidence in the record that Dr. Brown failed to comply with the requirements of the Bylaws
and/or the Subsidy Contract, It is undisputed that at the time of the surgeries on Plaintiffs, Dr.
Brown had the required insurance, Plaintiffs contend that he fell out of compliance when he

switched policies in July of 2009 and failed to purchase tail coverage; however, there is nothing

- in the Bylaws or the Subsidy Contract that specifically required Dr. Brown to purchase tail

coverage, nor is there any evidence in the record that Laurens considered Dr. Brown to be in
violation of the Bylaws or in breach of the Subsidy Contract by his failure to purchase tail
coverage.

Nevertheless, even if the Bylaws and/or the Subsidy Contract required Dr, Brown to
purchase tail coverage, that requirement would not fnure {o the benefit of Plaintiffs. Plaintiffs

contend they were intended beneficiaries of the requirement that Dr. Brown maintsin insurance,

74 e
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- but there is nothing in either the Bylaws or the Subsidy Contract that states that the msumnoe
requirement is there for the benefit of patients, and Pleintiffs’ contention is inconsistent with
South Caroling law. See Twanclk v. USAA Ins. Co., 354 8.C. 549, 581 S.E.2d 853 (Ct. App,
2003) (“Third-party-Hability-insusance confracts are generally indemnity contracts whereby the
ix.::surer, or the first party, agrees to pay the insured, or the second party, the amount of any
damages the insured may become legally Jiable to pay s third party; thus, the third party, or the
incidental beneficiary, does not have & contractual relationship with the insurer and cannot
maintain an action against the insurer for breach of the insurance contract™) At most, Flaintiffs
would be incidental beneficiaries of the Medical Staff Bylaws and Subsidy Contract, but that
would not' give them standing to bring an action fo epforce those documents. Jd. ‘

Regardless, even if Plaintiffs were intended beneficiaries, such status would only give
them standing to sne Dr. Brown as the promisor, oot Laurens as the promisee. Under the terms
of both the Bylaws and the Subsidy Contract, the obligation fo meintain insurance belonged to
Dr. Brown. To the extent his failure to purchase tail coverage meant he had not folfilled his

_obligations, Plaintiffs would, at best, have been able to sue Dr, Brown for breach of the Bylaws
and Subsidy Contract, but that would not give them the right to sue Laurens. See Sullivan v.
U.S, 625 F3d 1378 (Fed. Cir. 2010) (hokding plainiffs could aot maintain & hreach of contract

action against Postal Service for failing to enforce a contract with a fransportation company, and

noting that the contract provision requiring the contractor to purchase liability insurance for its
vehicles wags intended fo protect the Postal Service from potential risk and plaintiffs were at best
incidental beneficiaries); Hesse v. Long and Foster Resl Estate, Inc,, No. 1:11cv506, 2012 WL

1427793 (E.D.Ve.2012} (noting that no jurisdiction recognizes & theory of liability whereby a
third party to a contract can sue the non-breaching party for failure to enforce the contract).

pe
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Finally, Plaintiffs make several allegations regarding medical malpractice incidents in the

United Stafes, (Sec. Am. Cormpl. 71 5-8), and essentially make a public policy argument for the
Coust to find duty in this case; however, it is the job of the Iegislature, not the judiciary, to |
consider snch arguments and enact laws accordingly, Holman v. Bulldog Trucking Co,, 311 S.C.
341, 348, 428 S.E.2d 889, 893 (Ct. App. 1993) ("When. the Legislature has enacted a rule
embodying a perticular policy choice, the courts have no power to anmul the Legislature's
judgment by substituiing their own views of sound pubiic ;;olioy.”); see also Hendersom v, Evans,
268 $,C. 127, 232 S.E.2d 331 (1977) (It is not the province of the courts to perform legislative -
functions.) Plaintiffs’ contentions in this case are inconsistent with the public policy of Seuth
Carolina 25 currently set forth by the legislature, Plaintiffs argue that Lanrens is mandated by
South Carolina la;v to comply with certain requmsmsnts for licensing and operating a hospital {PL
Mem. In Opp. to Sum. J., pp. 8-11); however, there is no law in Sm-lth Carplina that requires
doctors to maintain medical malpractice insurance, much less any law that puts the burden on
hospitals to ensure that doctors mainfain medical malpractice insurance.

| Further, Lanrens and GHS are bath governmental entities subject to the South Carolina
Tort Claims Act, S.C. Code A, § 15-78-10; ef seq. (1976, as amended), and they and their
apents and employees are, therefore, entifled to all righfs, privileges, defenscs, limitations, and
immunities afforded by the Act apd afforded by £h3 doctrine of sovéreign impmunity, as is
retained by the Act. See mmmmm 317 8.C. 560, 455 S.E.2d 688 (1995)
(citing Benton v Roger C Peace, 313 S.C. 520, 443 S.E.2d 537 (1994)). Pursnant fo the Act, a
governmental entity cannot be held liable for the acts or omissions vof an independent contractor, '

5.C. Code § 15-78-6020); see also Smith v, Reg’ 394 8.C, 110, 713 S.E.2d 656 (Ct.

App. 2011} (holding governmental hospital could not be held liable for the negligent acts of an

A
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independent coniractor physician). Therefore, it is the public policy of this State and the intent
of the legislatnre that Laurens cannot be h;:ld liable for Dr. Brown’s failure to have insurance
‘coverage for Plaintiffs’ claims, To hold otherwise nnder the facts of this case. would be an
unreasonable expansion of the law. See Huggins v. Citibank, 355 8.C. 329, 333, 585 S.E.2d 275,
277 (2003) (“The concept of duty in tort liability will not be extended beyond reasonabie hrmts”)
' CONCLY
The Court finds that Defendants owed no legal duty to Plaintiffs regarding Dr, Brown’s
medical malpractice jnsurance. Defendants also set forth proximate cause and stamte of
Ymitations arguments in favor of summary judgment; however, in light of the Comt’s finding
that no cuty was owed, the Court need not address thase arguments,
Far the reasons stated herein,
IT IS HEREBY ORDERED, ADJYUDGED AND DECREED that Defendants’ motion for
summery judgment is granted, and all of Plaintiffs’ claims egainst Defendants are hereby
dismissed withpmjudio& )

AND IT IS SO ORDERED,

FheHehorabls-Hi ' gene C, Griffith, Jr.
Eighth Judicial Circuit

Th 2
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

. COUNTY OF LAU'RENS
Chris Katina McCord, Christopher McCord, Janice CASE NO.
Sherfield, and Jerry Sherfield,
- i< Plaintiff ) 2014-CP-30-0250
)
V. ) MOTICON AND ORDER INFORMATION
) FORM AND COVER SHEET
Laurens County Health Care System And Greenville )
Health System,
[[] Defendant. )
Plaintiff’s Attorney: Defendant’s Attomey:
Joseph G. Wright, Bar No. 6239 Kenpeth N. Shaw, Bar No.
Address: Address;

P. O. Drawer 1778, Anderson, SC 29622
phone: 864-225-6228 fax: 864-231-9031
e-mail; jwright@mcgowanhood.com other:

P.O. Box 2048, Greenville, SC 29602
phone: 864-240-3200 fax: 864-240-3300
e-mail: kshaw@hsblawfirm.com other:

TX] MOTION HEARING REQUESTED (afiach written motion and complete SECTIONS I and ITY)
-] FORM MOTION, NO HEARING REQUESTED (compicte SECTIONS II and TIT)
] PROPOSED ORDER/CONSENT ORDER (compiete SECTTONS I and IIT)

SECTION I: Hearing Information

Nature of Motion: Rule 59(e) Motion to Alter or Amend Judgment
Estimated T:me Needed: 30 minutes Court Reporter Needed: [X) YES / [ 1NO

SECTION Ii: Motion/Order Type ol =

Written motion aftached K 3,_; =
Form Motion/Qrder a5 =
1 hereby move for relief or action by the court as set forth in the attached prap'é?ed arder. =

.

-» — 7
M_;,lﬂi' 1. 2017
%@mqﬁ@l&mﬁﬁ { [ IDefendant 2 Date subsitted

SECTION II: Motion Fee = o

s
—

[<} PAID - AMOUNT: $25.00 :
[J EXEMPT: [] Rule to Show Cause in Child ar Spousal Support -
(check re:uson) [} Domestic Abuse or Abuse and Neglect

[ Indigent Status || State Agency v. Indigent Party

[] Sexually Violent Predator Act [ ] Post-Conviction Relief

[] Motion for Stay in Bankruptey

] Motion for Publication [ Motion for Execution (Rule 69, SCRCP)

{"] Proposed arder submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions

HILSVIHY T M AT

Name of Court Reporter:

[] Other:

JUDGE’S SECTION
[[] Motion Fee to be paid upon filing of the attached

| order. JUDGE -
(] Other:
CODE: Date:
CLERK'S VERIFICATION
Date Filed:
Collected by:
MOTION FEE COLLECTED:
SCCA/233 (11-03)
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“STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS ) C.A. FILE NO. 14-CP-30-250

Chris Katina McCord, Christopher
McCard, Janice Sherfield, and

)
Jerry Sherfield, )
I } PLAINTIFFS' RULE 59(e) MOTION
Plaintiffs, ) 10
) ALTER OR AMEND JUDGMENT
Vs, ) (Rule 559(e), SCRCP)
) o
Laurens County Heaith Care System ) - 25 =
and Greenville Healthcare System, ) I35 =
) =01 =
Defendants. ) 'i’:—_’: L
— 22 >
oo &5

#laintiffs, Chris Katina McCo!"d,' Christopher McCord, Janic::sgf;erﬁeid,_‘j‘a‘nd Jerry
Sherfield, by and through undersigned counsel, respectfully move this Court pursuant to
Rule 59(e), of the South Carofina Rules of Ciil Procedure to alter or amend lts
judgment rendered Fébmary 28, 2017, granting Defendants’ Motion for Summary
Judgment. - A. _

In support of this motion, Plaintiffs rely on the Second Amended Gornp!aif_rt ar;d
Demand for Jury Trial, Plaintiffs’ Memorandum in Opposition fo Mation for Summary
Judgment, Plaintiffs’ Supplement to Memorandum in Opposition to Motion for Summary
Judgment, Attachments to Memarandums, filed affidavits and depositions, and Plaintiffs’
Memorandum in Support of FPlaintiffs’ Motion to Alter or Amend Judgment.
(Memorandl.-:m). -

As set forth in the Memorandum, the Court failed to consider or misapprehended

the law in that:

18
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4)

5)

-The Ordér erroneously finds that:

°...the crux of their claim is they contend that Laurens and/or GHS should
be liable “for defautt judgments they obtained in separate medical
malpractice acﬁans filed against Dr. Byron Brown and his OB/GYN
practlce .

The Ocder fails o find that:

the contracts between Plaintiffs and Laurens County Health Care System
(“Laurens County Hospital or Hospital”) were ambiguous because the
“services to be rendered to the patient” were not defined in the four
corners of the contract;

The Order fails to find that:
a reasonable interpretation of “services to he rendered to the patnent“ is for
Laurens County Hospital to require privileged physicians, inctuding Byron -
A. Brown, MD (“Dr. Brown”), to comply with Hospital Bylaws and the
Subsidy Contract including maintaining valid professional liability
insurance coverage; .

The Order fails o ﬁnd that:

Laurens County Hospital breached the contract with Plalntlffs by failing to
require Dr. Brown to comply with Hospital Bylaws and the Subsidy
Confract by maintaining valid professional liabiity insurance coverage; -

The Order fails to find that:

a special relationship creating a duty of due care arose between Laurens
County Hospital and Plaintiffs by Laurens County Hospital .providing
services for surgeries performed in the hospital and Plaintiffs agreeing o
undergo and pay for services rendered by Laurens County Hospital; and

“The Order falls to find that;

Laurens County Hospital failed to exercise due care in monitoring,

_supervising or requiring Or. Brown to comply with Hospital Bylaws and the

Subsidy Contract by maintaining valid professional Hlability - insurance
coverage. '

. Plaintiffs respectfulty request that the Court's Order and Judgment of February
28, 2017 be vacated and that this matter be scheduled for trial on the merits.

Respectiuily submitted,

MCGOWAN, HOOD & FELDER, LLC

19



March 7 , 2017

Anderson, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ) _
COUNTY OF LAURENS ) C.A. FILE NQ. 14-CP-30-250

Chris Katina McCord, Christopher
McCord, Janice Sherfield, and

Jerry Sherfield, MEMORANDUM IN SUPPORT OF

PLAINTIFFS' RULE 59(e) MOTION
TG

- Plaintiffs,
| Al TER OR AMEND JUDGMENT

)

)

)

)

)

: )
VS, )
- )

)

)

)

)

)

Laurens County Health Care System B -
and Greenville Healthcars System, 23 =
Defendants. sy =

n !

."E'F‘; -0

Plaintiffs respectfully request that this Court reconsider anﬁ‘ia}ter or athend its
&=

Order dated February 28, 2017 and the findings and rulings contamed therein, as

follows:

1) The Order erroneously finds that;
“...the crux of their claim is they contend that Laurens and/or GHS shoulid

be liable for default judgments they obtained in separate medical
malpractice actions fited agamst Dr. Byron Brown and his OB/GYN

. practice.™

2)  The Order fails to find that:
- the confracts between Plaintiffs and Laurens County Health Care System

("Laurens County. Hospital or Hospital”) were ambiguous because the
“services to be rendered to the patient” wers not defined in the four

corners of the contract;

3) The Order fails to find that;
a reasonable interpretation of “services to be rendered to the patient™ is for

Laurens County Hospital fo require privileged physiciang, including Byron
A. Brown, MD ("Dr. Brown"), to comply with Hospital Bylaws and the
Subsidy Tontract including maintaining valid professional  liability

insurance coverage;

4) The Order fails to find that

21
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5)

)

Laurens Caunty Hospital breached the contract with Plaintiffs by failing to
require Dr. Brown to comply with Hospital Bylaws and the Subsidy
Contract by maintaining valid professional liability insurance coverage;

The Order fails fo find that:

a special relationship creating a-duty of due care arose between Laurens
County Hospital and Plainfifis by Laurens County Hospital providing
services for surgeries perforred in the hospital and Plaintiffs agreeing to
undergo and pay for services rendered by Laurens County Hospital, and

The Order fails o find that:

Laurens Courty Hospital failed fo exercise due care in monitoring,
supervising or requiring Dr. Brown fo comply with Hospital By}aws and the
Subsidy Contract by malntamlng vaiid professional habﬂfty msurance
coverage.

The grbunds for the request of Plaintiffs to reconsider and alter or amend the

Order are set forth below:

1)

The Order erroneousiy finds that:

“,..the crux of their claim is they contend that Laurens and/or GHS
should be -liable for default judgments they obtained in separate
medical malpractice actions filed agamst Dr Byron Brown and his
OBIGYN practlce v

The findings referenoed above and any slmrJar ﬁnd‘ ings in the Order are

armoneous. Plaintiffs do not allege thaf the Hospital is llable for the defau]f judgments -

entered against Dr. Brown under a third-party liability claim. Rather, Plaintiffs allege

that the Hospital is fiable for failures by its own employees in wo ways. First, Plaintiffs

allege the Hospital breached an express contract between itseff and Plainfiffs in failing

to enforce its own Medical Staff Bylaws (“Bylaws”). Second, Plaintifs allege the

Hospital breached the duty of due care in hospital administration that arises in the

special relationship between hospital and patient by failing to enforce its own Bylaws.

These failures by Haspital employees resulted in damages to Plaintiffs of the value of

the insurance coverage lost of $1,000,000 per claim/$3,000,000 limit that would have
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been available absent the breaches of contract and/or failure to adhere to the standard:

of due care In hospital administration by Hospital employees as detailed below
- (Paragraphs 71, 73v of Second Amended Complaint). The amount of insurance
coverage that would have been available for Mrs. MoCord, absent Laurens County
Hospital's breaches of contract, amounts to §1,740,392.75 and $58,787.40 for Mr.
McCord, pius interest from March 11, 2014 and $1, GGO 000 for Mrs. Sherfield, plus
mterest from March 11, 2014."

Accordingly the above—referenoed finding'is eroneous.

- 2)  The Order fails to find that:
the contracts between Plaintiffs and Latirens County Health Care

System (“Laurens County Hospital”) were ambiguous because the -

“services fo be rendered fo the patient” were not defined in the four
corners of the confract.

Plaintiffs allege and Defendants admit that Laurens County Hospital and Plaintiffs

entered into four separaté contracts (paragraphs. 21, 22, 25, 26, 31, 70, 72 Second -

Amended Compiaint and Attachment 1- Request for Admission #5)." [t is also
undisputed that Laurens County Hospital owed a duty to Piaintiff to adhere to the ferms
of these four contracts. Thus, Plaintiffs are in privity of contract with Laurens County
Hospital and can maintain an action for breach of contract and recover any damages
resuiting from the breach. Fabian v. Lindsay, 765 8.E.2d 132, 138 (S._C. 2014).

The contracts include written documents enfitled "Conditions of Admission”.

(Attachment 1 and Attachment 5). The written documents provide that “in consideration

' Dr. Brown committed malpractice during each of the three surgeries, Le., 12/18/09, 2/19/09, and 4/17/09, he
performed aon Mrs. McCord (see McCord, et al v. Byron A. Brown, MD, et al; C.A. File No, 11-CP-30-1141). This
constitured three separaze acts of neglipence claims under the claims made policy with a limit of $1,000,000 each
claim. Mrs. McCord would be entitled to recover on twa claims up to £1,000,000 each and Mrs. Sherfield would be
entitled ro recover on the third claim $1,000,000 plus mterest.

23
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of the services ta be rendered to the patient, he hereby individuél}y obligates himself to
pay the account of the hospital, in accordance with the regular rates and terms éf the
hospital.”

The “services io be rendered” are not limited by contract to those services for
which separate charges are made or limited to those charges on a rate sheet For
example, the charges to Mrs. McCord and Mrs. Sherfield contain general categories like
“OR Services, Anesthesig, respiratofy,th’erapy‘and recovéry room". (Attachméntiz).
Obviously, additional services that are not separately listed are included. - -

The ‘Order found that services to be rendered “refers o those setvices that the
Haspital actually provides and bills for, such as room charges, medications, and mealé,
not ensuring thr;it an independent physicians has medical malpractic-s insurance.”
(Order, page 8). This could be one construction of the confract language: but, it is not
the only construction as a matter of law, especially whgn viewed in a light mogt
favorable to Plaintiffs.

There are other vital sePHCes-peﬁomed by the hospital for patients which the
Hospital does not bill separate.ly. South Carolina law requires eacﬁ hospital to have a
"single organized medical staff that has overall responsibility for the guality of medical
care provided to pafients”. (Attachment 29 - §44-7-260(D) S.C. bcde). Furthef, the
medical stéff shall "with the approval of the hospital governing body, adopt bylaws, rules
and regulation to govem its operation as ar; organized medical staff.” (Attachment 30 —
DHEC Regulations Chapter 3 — Medic;al Staff. Section 301. Appointrents)

The services of the hospital medica_l staff are critically impartant to the fife and

well-being of the patient. For example, one important service is to properly privilege the

24



physicians practicing in the hospital. The costs to the hospital for providing such sr:;rvice
is not paid for by a direct charge to the patient but is paid out of the gen_éra[ income
received from patient fees. ‘ |

‘Neither the “services to be rendered” nor the services thaf were rendered by
Laurens County Hospital can be determined from the four comers of the confract The

CEQ of Laurens County Hospital agreed when he testified as follom}s:

Q. ... the conditions of admission state that services are to be
rendered by the hospital to the patient?

A Right.

Q. my quesfion to you, quife simply, is the range of services to be
rendered to the patient is not listed In thls document, comect?

A Yes

Q. is that correct?

A, Yes

(Attachment 32 ~ D'Alberto depos&tlon 44:19-23)

Since the scope of the services language in the contract, i.e., “services to be
rendered”, cannot be determined within the four comers of the contract, then the temm
“services” is ambiguous. Cafoﬁna Ceramics, inc. v. Carolina Pipsfine Co., 161 S.E2d
179, 181 (S.C. 1968) (holding that a contract is ambiguous if 1t is capabie of being
understood in more senses ’than one, if the agresment is obscure in meaning, or has
indefiniteness of ex_(pression, or has a double meaning.) “Summary judgment is
improper where the mofion presents a question as to the construcfion of a written
cantract, and the contract is ambiguous because the infent of the parties cannot be
gathered from the four comers of the contract” H.K. New Plan Exchange Property

Owner 1, LLC v. Cohen, 649 S.E.2d 181, 184 (S.C. App. 2007)(citations omitted).

2 The attachments to the Supplement to Memorandum In Opposition to Motion for Summary Judgment which were
not numbered have been numbered 22 through' 34 to assist in referencing.

5
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The Rule 30(b)(6), SCRCP designee for Laurens County Hospital, Sandra
Thompson, testified that the Conditions of Admission forms were prepared by Laurens
County Hos.pital, that the forms had béen used by Laurens County Hospital for at least
15 years prior to the surgeries, and that the forms were used in all the McCord and

Sherfield surgeries. (Attachment 6 — Thompson deposition, 48:18-50:17), Additionally,

. it is apparent that Laurens County Hospital is the sophisticated party in this transaction.

Thus, the ferms of the contract are to be liberally construed in favor of plaintiffs and any
reasonable interpretation of “services to be rendered” favorabls to patients would be
mandated. Contracts §206, Resfatemsnt 2d of Confracts.

Mrs. McCord testified théf it was her intent and understanding that part of the

- "services to be réndered” by the hospital was the compliance with the Medical Staff

Bylaws, compliance with the contracts with physicians whe directly or indirectly affected
her medical care, and compliance with Rules and Regulations of South Carolina
Demeht of Health and Environmental Control. (Attachment 35 - McCord deposition
105:19 fo 106:18). |

The t&sﬂmbny of Mrs. Sherfield was similar. She also testified that it was her
intention thet the hospital would comply with. all state and féderal laws, for fche haspital
to fequire that all its 'pri\/ileged surgeons, specifically Dr. Brown, comply with the hpsp'rtat
rules and regulations, for the hospital fo require its surgeons to comply with any cor;tract
they may have with the hospital about patient protection, and that she considers the
hospital requirement that doctors maintain professional Iiability insg rance is protection to

her. (Aﬁachﬁwent 36 - Sherfield depés'rtion 67,20 to 68:12). Also, Mrs. Sherfield knew,

‘at the time of execution of the contract, that Laurens County Hospital required any

26
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doctor privileged there to have professional liability insurance. {Aftachment 36 -
Sherfield Depoﬁiﬁon 7;1 5 to 72:9),

The scope and meaning of the term “services to be rendered” is disputed by the
parties. Since the intent- of the parties and the construction of the term r“services to be
ren&ered“ is different and cannot be gathered from the foLJ.r comers of the contract, the
confract is ambiguous.

The construction of an ambiguous contract is a queétion of fgct to be determined
by the jury., Café Associafes, Lid. V. Gerangross, 4068 S.E.2d 162 (1981); Peoples v.-
South Carvfina Power Co, 184 S.E. 805 (19325.

The failure to include the above finding in the Order is error. Such finding would
raise a fact question which would preciude the granting of summary judgment.

3)  The Order fails to find that: |

a reasonabie interpretation of “services to be rendered to the
patient” is for Laurens County Hospital to require privileged
physiciars, including Byron A. Brown, MD (“Dr. Brown”)}, to comply
with Hospital Bylaws and the Subsidy Confract including maintaining
valid professional liability insurance coverage.

Laurens County Hospital is required by the South Caralina Department of Health
and Environmental Control to appoint & medical staff responsible to the goveming
authority for the clinical work of the haspital and to require the medical staff to adopt
bylaws, rules, and regulations to govern the operation of the hospital. (Attachment 30 -

DHEC Reguiation 61-16; §44-7-260(A) S.C. Code of Laws), This agency is charged

‘with promoting ‘and protecting the state's public health. Thus, the requirement of

Hospitals to adopt and adhere to bylaws, rules, and regulations are designed to protect

the health and safety of patients in South Carolina hospitals.
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The medical staff of Laurens County Hospital adopted bylaws that required

members of the medical staff to “malntain valid profes'sionai liability insurance coverage -

in the amounts deemed necessary by the Board from time to time ... for continuing

appointment to the medical staff.” (emphasis added) (Attachment 8 — Section 3.21(e) of

Medical Staff Bylaws) The amount of professional liability insurance coverage required

by the Board of Trusiees of-Laurens County Hospital was ‘malpractice insurance

coverage limits as defined by Joint Underwriters Association and Patient’s-

Compensation Fund, or coverage limits of one millionthree million . dollars.”
(Attachment 31 - Answer to Interrogatory 213,

Also, Laurens County Hospital entered.into contracts with physicians that
“would affect individual rights and benefits of the patients. On February 14, 2002,
Laurens County Hospital and Dr. Brown entered into a confract in which Laurens
County Hospital agreed to subsidize and guarantee his net practice coflection of
-§27,000 per month for 38 months and theh td be repaid pr_orata'over the next ten
years. (Attachment 9 — Subsidy Contract). The total amount disbursed to Dr. -
Brown in subsidy payments was $644,447. The payments were to be repaid by
being forgiven on a prorated basis over ten years ‘at $5370 per month beginning
July 2005 until June 2015, as long as Dr. Brown complied with all provisions of the
Medical Staff Bylaws and the Subsidy Con{raﬁt which included maintaining
professional liability 'insurance with minimum limits of $1,000,000/$3,000,000

aggregate. (Attachment 10 ~ Subsidy Contract Repayment/Forgiveness Schedule;

 Attachment 8 — Arlicle [l, IV, V, VI Subsidy Contract).
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As noted earlier, the medical staff of Laurens County Hospital was required
to adopt medical staff bylaws to gov_em the operation of the hospital. The bylaws
adopted required the medical staff to ensure that the Licensed Independent
Practitioners, i.e., the physiclans privileged to practice in Laurens County Hospital,
“shall maintain valid professional jiabiiity insurance-coverage”. Further, the Subsidy
Contract between Laurens County Hospital and Pr. Browﬁ required Dr. Brown to
maintain professional liability insurance “in a minimum -amount of $1,000,000 per
claim/$3,000,000 aggregate of JUA/PCF coverage®. (Attachment 9 — Exhibit. 29,
Articie Vi Subsidy Contract}.

The CEO of Laurens County Hospital testified that monitoring physicians

. compliance with that portion. of the medical staff bylaws that requires physicians

practicing in the haspital ﬁo maintain valid professional liability insurance would be a
function of medical staff leadership. (Attachment 32 - D'Alberio deposition 32:5-17). As
noted above, both Mrs. McCord and Mrs. Sherfield testified that part of their decision in
choosing to undergo their elective procedures at Laurens CoUnty Hospital instead of
another insfitution was their understanding that the Hospital would follow its own rules
set up o protect the health and safety of its patients.

The expert witness in hospital administration for Plaintitfs, John C. Hyﬂe, I, PhD,
MSHA, BS, testified that the requirsment for doctors practicing iﬁ the hospital to
maintain professional liability inéurance has been the pﬁrevai!ing standard in American |
hospitals éinc;e the “"late 70’s” and that he had never heard of a hospital allowing
physicians to “go, quote, bare”, i.e., without professional liability insurance coverage.

(Attachment 33 - Hyde deposition pages 25:14-17; 47:23-25).
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Also, the expert witness in hospital administration for Defendants, James Weiss,
MSHA, MBA, FACHE, testified that:

* it was common practice in 2008 and 2008 to raquiré physicians {o cary
and maintain medical malpractice ‘insurance (58:4-8);

* ‘it's a requirement staﬁdard in the rindustny that the governing body
required medical staff to have ... to mandaie that the ... the praciifioners
have medical malpractice * (62:45 to 63:2); and

* the patient benefits from the medical malpr'actice insurance because there
is a sum of money that can pay the patient (59:25 to 60:10)

(references to Attachment 28 - Weiss deposition)

There is a sound and valid basis for Ahospfta!s.to requiré physicians to maintain
professional liability insurance coverage. The hospital experts for.bgth Plaintiffs and
Defendants acknowledged that two major meadical articles were reliable authorities that
retated to pravéntablé injuries and deaths of patients in hospitals. (Attachmeﬁt 28 -
Weiss deposition 46:16-20; 46:8-15; Attachment 33 - Hyde deposifion 197:2-4; 196:23
to 187:1). The medical arlicles are "To Emr /s Human® published by the Institute of
Medicine (Aﬂachmer& 11) and “Adverse Events in Hospitals: National Incidences
Among Medicare Beneficiaries” published by the United States Departmant of Heaith
and Human Services. (Attachment 12). :

The number of preventable deaths in American hospitals each year was
estimated by the Institute of Medicine to be between 44,000 and 98,000 — the lower
ﬁgure—exceeded the deaths caused by motor vehicle wrecks and breast cancer. The
Institute of Medicine characterized this as “the .nation‘s epidermic of medical errors.” The

Inspector General's report is even more alarming. The report shows, In part, that an

estima;ted 180,000 Medicare patients die each year from adverse medical events and

10

30

L A TS N - e - A - .



that an estimated 13.5% of hospitalized Medicare beneficiaries experienced adverse
events during their hospital stay. |

These respected siudies by 'the Institute of Medicine and the United States
Department of Héarth and Human Services confirm the wisdom of hospitals adopting
bylaws requiring physicians practicing in the hospital to maintain professional liability
insurance as z service to the patients,

Plaintiffs submit that this requirement in mé hospital bylaws is further evidence to
s'uppoﬁ the position that a reasonable interpretafion of the term ‘services to be .

rendered” includes the requirement of Laurens County Hospital to ensure compliance

" by Dr. Brown with the Medical Staff Bylaws and Subsidy Contract. Based on the

testinﬁony of the expert withesses for the parties, Dr. Hy{je and Mr. Weiss, the prevailing
standard for hospitals in America is to require physicians who practice in the hospital to
maintain professional liabflity insurance.

The Order correctly states that “there is no law in South Carolina that requires
doctors to maintain medical malpractice insurance”, (Order, page 2). However, the
decision of Laurens County Haspital for its medical staff to be responsible for physicians
practicing in the hospital to mainta;in professional liability Insurance does nof need
legislative approval ~ it is a gervice to-thé patients that Laurens County Hospital and,
a;:cordlng to Dr. Hyde and Mr. Weiss, the vast majority of hospitals in America have
undertaken for the benefit of their patients.

Thus, Plainfiffs submit that a reasonable interpretation of ‘services to be

rendered” would include Laurens County Hospital requiring Dr. Brown to adhere to the

11
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Hospital bylaws, rules, and regulations including maintaining professional liability
Insurancs.
The failure to inciude the above finding in the Order is emor. - Such finding woulld
raise a fact question which would preciude the granting of summary judgment.
4) The Order fails fo find that: ) '
Laurens Counfy Hospital breached the contract with Plaintiffs by
failing to require Dr. Brown to comply with Hospital Bylaws and the

Subsidy Contract by maintaining wvalid professional liability
insurance coverage.

Dr. Brown failed o maintain professional liability insurance coverage in

compliance with the Medical Staff Bylaws (Attachment 8 - §3.2.1(e} Medical Staff

’ Bylaws) and the Subsidy Contract (Aftachment 11 — Article VI Subsidy Contiract).

The insurance policy in effect during the one year term beginning July 8, 2008
was a JUA CIaims-Made policy with policy number JBC 00041, (Attachment 15). The
three claims of medical malpractice against Dr. Brown by Mrs. McCord arising ouf of her
surgeries and- the claim of medical malpractice against Dr. Brown by Mrs. Sherfieid

were covered under the Claims-Made policy during the term from July 9, 2008 to July 9,

. 2009. (Attachment 4, Attachment 15, Attachment 18).

The JUA policy. was not renewed afier July 9, 2009, The insurance for year July
9, 2008 to July 9, 2010 was provided by MAG Mutual Insurance Company ("MG
Mutual”) which was also a claims-made policy. (Attachment 20 — paragraphs 3 and 4
Affidavit of Brent 8. Reece). Thus, in order to maintain coverage for the claims of Mrs.

McCord and Mrs. Sherfield, either Extended Reporting Period Endorsement or Priar

* Acts coverage heeded to be obtained. {see Attachment 18). Dr. Brown was given over

six months from July 8, 2009 to January 14, 2010 fo exercise the option to purchase
12
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Exiended Reporting Endorsement ﬁ'orr; JUA. (Attachment 17). Dr. Brown did not
purchase Prior Acts Coverage from MG Mutual (Attachment 20 — paragraphs 3 and 4
Affidavit of Brent S. Reece).

Laurens County Hospital failed to require Dr. Brown to maintain the professional
Iiabiﬁty insurance that covered the claims of Mrs. McCord and Mrs. Sherfield. Plaintiffs
allege this failure to maintain ‘professional iiability insurance was é violation of the
Medical Staff Bylaws and the Subsidy Contract.(paragraph 58 Second Amended
Compiaint). The grounds for this allegation, in part, are that the employes of Laurens
County Hospital solely responsible for making sure the physicians had professional -
fiability insurance, namely Lynn Reeves, did not make any effort or attempt to require
Dr. Brown to maintain valid professional liabflity insurance. Mrs. Reeves was nof
trained or educated concerning medical malpracfice insurance policies as partially

evidenced by the fact that she:

* -did not know what a claims-made policy was:
* did not know what an occurrence policy was; nor
* was she familiar with tail coverage or extended coverage.

(Reeves deposition 15:17-22; 2:11 to 23:8; 37:6-10; 41:7-10)

Mrs. Reeves further fesffﬁed that “it was not part of my responsibilty” to inform
patients nor inform any other employee of Laurens County Hospital, including- the
Credentialing Committee, if she knew that a claim needed to be filed because of a
change in insurance. (Resves deposition 34:7-18) |

it is ﬁndisputed that professional iiébility insurance was not maintained on the
McCord and Sherfield claims for the remaining time that Dr. Brown had privileges at

Laurens County Hospital. (see Attachment 26 — privileges in effect until at least

13
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February 17, 2010). Plaintiffs contend that this is a clear violation of the: Medicai Staff
Bylaws and Subsidy Contract that Laurens County Hospital failed to enforce.

The Order erroneously characterizes this action as a third party action By
Plainﬁﬁs. For example, the Order states ‘At mest, Plaintiffs. would be incidental
beneficiares of the Medical Staff Bylaws and Subsidy Contract, but that would not give
them standing to bring an action 1o enforce those documents.” (Order, page 8). Also,

.citing' Virginia case Hearse v. Long and Foster Real Estats, .Inc. “no’tjné that no
jurisdiction recognizes a theory of liability whereby a third-party fo a contract can sue

the non-breaching par’cy for fallure to enforce the contract.” (Order, page 8).

The comptaint alleges that Laurens County Hospital breached the contract with.

the McCords and Sherfields in seven separate particulars for failures of Laurens County
Hospital employees. (paragraph 73, Second Amended Complaint). There is no

allegation of an acﬁon for a third-party claim. Further, it is correct that “at the time of the

surgenas on F’Iamtrﬁs Dr. Brown had the required insurance.” (Order pagé 7).

However, the inquiry does not stop there because, as the Order. notes “It is undisputed
that pursuant fo the Hospltal Medical Staff Bylaws ("Bylaws”), Dr. Brown had to
maintain (emphasis added) medical malpractice insurance in order to retain privileges
at tﬁe Hospital." (Ordeg, page 2). [t is also undisputed that during the six moﬁths from
July @, 2009 to January 14, 2010 that Dr. Brown was privileged at Laurens County

Hospital, he did not "maintain professional liability insurance” covering the claims of

Mrs. McCord and Mrs. Sherfield. Further, Laurens County Hospital took no action to

require Dr. Brown to comply with the Medical Staif Bytaws or the Subsidy Contract.
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Plaintiffs submit that Laurens County Hospitél clearly breached the contract with
Plaintiffs or, at the very least, a factual issue is presented as to the infentions of the
parties in applying the requirement “to maintain professional {iability insurance” to the
claims of Plaintiffs.

Thus, Plaintiffs submit that failure to find a breach of contract b{/ Laurens County -
Hospital or to find the existenoe' of a factual issue as to the 'intent'ions of the pariies was
erro_r.. \Such finding would raise a fact-question which would preciude the granting of
summary judgment. | |

) The Order fails fo find that:

: a special relationship creating a duty of due care arose between
Laurens County Hospital and Plaintiffs by Laurens County Hespital
providing services for surgeries performed in the hospital and
Plaintiffs agreeing to undergo and pay for services rendered by
Laurens County Hospital.

Plaintiffs allege that the préviding of services b-y Laurens County Hospital related
to surgeries performed by Dr. Brown at Laurens County Hospital had a sedoﬁs effect on
the quality c:;‘ life and life expectancy of Mrs. McCord and Mrs. Sherfield and created a
special relationship between Laurens County Hospital and its patients undergoing
surgery. (paragraph 80, Secand Amended Complaint}.

This is the same relationship that exists between patients and hospitals
throughout the United States. The patients elect to undergo surgery that could have
serious consequences to their health and Iife expectancy. The patients elect to use the
hospital and pay the hospital fees. The hospital agrees to provide the Qewices to

operate the hospital according o state and federal laws and regulations and te protect

the patient, in part, by requiring the physicians to comply with the hospital policies and
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procedures, medical staff by-laws, and any contracts between the hospital and
‘physicians.

The Pafients elected to undergo surgery that could have serious consequences
to their health and life expectancy The hospital provldes certain services such as
lndependenﬂy determining the scope aof pracﬁce -and types of surgeries each physician

| can petform in the hospital and proteciing the pahents by operating the hospital in
acgordance with_state law and regulations. (See paragraphs 13, 41, and 80 of Second
Amended Compla@nt}. The patient is virtually putting his life in the hands of the hospital
emplc;yees. Itis diﬁﬁcult- to imagine anyone arguing that the relationship between a
hospital and a patient is not a special relationship.

The South Carolina Supreme Court issued three significant opinions recognizing
that .a special relationship creating a duty of due care can arise out of the relationship
between two parties. |

The South Caroiina. Supreme CoLut in Meddin v. Southermn Ry-Carofina Division,
et al., 62 S.E.2d 109 (SC 1950), quofed with approval the United States Supreme Court,
Atfantic & Pacific R. Co. v. Lalrd, 164 US 393 (1896) as foliows:

if the relation of the plaintif and defendants be such that a duﬁ arises

from that relationship, irrespective of contract, fo take due care, and the-

defendants are negligent, then the action is one of tort.
id. 62 S.E. at 112

Further, the court held that “the negligent and willful failure o perform certain
legal duties, not arising out of the particular coniract between the plaintiffs and this
defendant, but arising out of the relationship created by the contract...” /d. 62 8.E.2d at

113.
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The South Carclina Supreme Court, in a case presenting a certified question
from the Fourth Circuit Court of Appeals, held that a consulting firm owed a duty fo the
South Carofina State Ports Authority to exercise due care to'accurately report objective
factual data concerning the Charleston Port if it knew or should have known that the
report was to alsa be used by a competitor. The duty of the fort-feasor arises from the
relationship to the injured party. Souwth Carofina Ports Authority v. Borg-Allen &
Hamilton,-Inc., 346 S.E.2d 324, 325-326.

The court further held that a.cause of action is met if the following are proved:

1} the existence of a duty on the part of the defendant to protect the

. plaintiff (because of the special relationship) (emphasis added);

2) - the faifure of defendant to discharge that duty; and

3) injury to the plaintiff resuiting from the defendant’s fallure to petform.

Id. 436 S.E.2d at 325

The South Carolina Supreme Court issued an opinion in Tommy L. Griffin
Plumbing and Heating Co. v. Jordan, Jones and Goulding, inc. 463 S.E.2d 85 (1895) to
a novel question in South Carclina — whether design professionals incur fort liabllity to a
contractor for purely economic loss. At the time, a tort acfion for economic loss was not
recoghized. However, the South Carolina Supreme Court noted:

In the last few years, a growing number of states have refused to apply
the “economic loss” rule to actions against design professionals when
there is a “special relationship” between the design professional and the
contractor. . .

(/d, 4863 S.E.2d 87)

Also, the Supreme Court noted:

applying these concepts (l.‘e., a special relationship creating a duty of care
outside the terms of the contract) to professional liability, we have long
held lawyers and accountants liable in tort for malpractice (ciations

omitted). These professionals owe a duty to the client ... which arises
separate and distinct from the contract for services, (citations omitted).
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We see no logical reason te insulate design professionals from liability

when the relationship befween design .professionals and the plaintiff Is

such that the design professional owes a professional duty to the plaintiff

arising separate and distinct from any contractual duties between the

parties or with third parties. (citations omitted). Whether such duty exists

will depend on the facts and circumstances of each case.

(Id. 463 S.E.2d 89

The Supreme Court in Meddin v. Southem Ry;Cam[ina Diviston, et al. and
Tommy L. Gniffin Plumbing and Heafing Co. v. Jordan, Jones and Goulding, Inc. held
that a duty of due care_arising from a special relationship existed between the parties,
As noted in Grffin, “(W)hether such a duty exists will depend on the facts and
circumstances of each case.” Tommy L. Griffin Plumbing and Heating Co. v. Jordan,
Jones and Goulding, Inc. 463 S.E.2d at 89. Likewise, the Supfeme Gourt in Cuflum
Mechanical Construction, Inc. v. South Carolina Baptist Hospital, et al., 463 S.E.2d 838,
842 cited Griffin noting “whether the design professional owes a duty depends on the
facts and circumstances of each case” and further “(W)e find & is a faciual issue

whether th(-:sé circurnstances give rise to a special relationship between architect and

Cullum.” Thus, the existence of the special relationship and the duties that arise from

~ that relafionship would be a factual issue. Factual issues are fo be determined by the

jury and preclude summary judgment.

The Court found that assuming, without deciding, that there was a special”

relétionship between the parties”. This finding, i.e., assuming a special relationship,
established a duty of Laurens County Hospital to Plaintiffs. Once a duty has been
established, it is further the function of the court to formulate the standard of conduct to

which the duty requires the defendant to conform. J. Doe v. WAL-MART Stores, Inc., ef

al., 741 SE2d 908, 912 (S.C. 2011).
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After the standard of conduct has been established; it then becorﬁes the function
of the fact finder to determine if the standard of conduct has been breached.

The fact finder may consider relevant standards of conduct from various
sources in determining whether a defendant breached a duty owed in g
negligence case. Madison ex rel Bryant v. Babcock Center, Inc., 638
S.E.2d 650, 658 (S.C. 2008). The standard of care in a given case may
be established and defined by the common law, statutes, administrative
regulations, industry standards, or a defandant's own policies and
guldelines. (emphasis added)

(id. 711 S.E.2d at 812)

As noted earlier, the experts for both Plaintiffs and Defendants agree that the

prevailing standard is for hospitals to require physicians practicing in the hospital to

- maintain professional liability insurance. (Attachment 33 - Hyde deposition 25:14-17,

47: 23-25; Attachment 28 — Weiss deposiion 58.4-8, 62:45 to 63:2, 59:25 to 60:10).
Laurens County Hospital adopted Medical Staff Bylaws that mandate physicians that
are granied privileges to maintain professionai‘ liability insurance. (Attachment 8 -
§3.2.1(e) Medical Staff Bylaws). |

Plaintiffs subﬁ'lit thai a factgal issue exists whether the s_tandard‘ of conduct was
breached because Laurens County Hospital did not follow its own "po[icfes and

guidelines” to require Dr. Brown. fo maintain professional fiability insurance covering the

A claims of Plaintiffs.

Plaintiffs furthér respectfully submit that the Court erred in determining that “the
retationship did not create a duty on the part of Laurens to ensure that Dr. Brown had
medical malpractice insurance to cover Plaintiffs’ claims.” The basis for this ruling
appears o be that “at the fime of the surgernies on Plaintiffs, Dr. Brown had the requirad
insurance.” (Qrder — page 7). However, it s undisputed that the professional liability

insurance coverage of Plaintiffs .claims was not maintained even though the piain'
19
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language of the Medical Staff Bylaws requires that valid professional liability insurance
be maintained.

Further, it appears that anather basis of the Court's oﬁinion is “thers is nathing in
the éylaws or the Subsidy Contract that specifically required Dr. E_)rown.to purchase tail
coverage, no.r is there any evidence in the record that Laurens consi'der.ed Dr. Brown to
be in violation of the Bylaws or in breach of the S[Jbsidy Contract by his failure to
purchés_e tait coverage.” -While it ts accurate that mere is nothing in the Byiawé or the
Subsidy Contract that spéciﬁcalty required Dr, Brown to purchase tail coverage, it is also
accurate to state tha;t the only way for Dr. Brown to comply with the requirement "to
mainfain valid professional fiability insurance coverage” is to purchase sither tail or

extended coverage. Plaintiffs submit that the intent to maintain insurance coverage is

- the primary consideration rather than specific instructions how the infent is to be

accompifshed. Also, it is accurate fo state that there is not any evidence in the record

that Laurens County Hospital considered Dr. Brown to be in violation. The reason

Laurens County Hospital did not know Dr. Brown was in violation is because the person

' responsible, Lynn Reeves, was not frained or educated to even know what a ciaims-

made policy or an occurrence policy was. (Aftachment 22 = Reeves deposition 16:17-22,
21:11 0 23:8). The failure to know that which should be known is not é valid defense.
Further, it appears that another basis of the Court's opinion is “Plaintiffs contend
they are intended benéficiaries of the requirement that Dr. Brown maintain insurance ...."
The Piaintiﬁs do not make lsuch contention nor allege that théy are third party

beneficiaries; rather, Plaintiffs allege that Defendants breached the contract between
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. Plaintiffs and Defendants — a first party contract. (paragraph 73 Second Amended

Compilaint).

Plainfiffs content that the Motion -for Summary Judgment should Se denied
because a factual issue has been established to determine if the standard of conduct
has-been breaé:hed by Laurens County Hospital,

8) The Order falis to find that: )

: Laorens County Hospital failed to exarcise due care in monitoring,
supervising or requiring. Dr. Brown to comply with Hospital Bylaws
and the Subslidy Contract by mamtaimng valid professional liability

* . insurance coverage.

South Carolina law requires that “(E)ach h'ospital must ha\.fe a single organized )
medical staif that has overall responsibility for the quality of medical care provided to the
paﬁents.” (Attachment 29 — Section 44-7-269(D) South Carofine Code of Laws).
Additionally, state law réquires that the medical staff, with approval of the hospital
governing authority, adapt "bylaws, rules and regulations to govern its qperation as an
organized medical staff.” (Attachment 30 - Section 301. Appointment DHEC
Regulation). _

Laurens County Hospital adopted Medical Staff Bylaws that required Licensed
independent Pracitioners, i.e., privileged physicians, “shall maintain valid professional
liability insurance coverage in amounts deemed necessary by the Board from fime to
time" during the time of their “continuing appointment to the Medical Staff.” (Attachment
8 — Section 3.2.1(e) Medical Stéﬁ Bylaws).

Additionally, Laurens County Hospital, in the Subsidy Contract, required that Dr.

Brown must maintain “professional fiability insurance in a minimum amount of
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$1,000,000 per claims/$3,(500,000 aggregate or JUA/PCF coverage. (Att‘échment 8-
Article Vi. Professional Liability Insurance Subsidy Contract). ‘.

To perform its functions specified in the state statute, DHEC xjegulétion, and
medical staff bylaws Laurens Coun‘cy Hospital was required to monitor ahd supervise
physicians privileged by Laurens County Hospital to maintain the “quality of me&ical
care provided to the patients.” (Attachment 29 . §44-7-260(D) S.C. Cdde)

* The hospital staff exérqised its faspons_.ibiiity to menitor énd supervise the -quafity
of medical care being rendered by Dr. Brown during the period July 9, 2009 until aﬁe;
Jénuary 14, 2010. It was discovered that Dr. Brown was potentially committing
malpractice on nurmerous occasions during surgedés on patients. The evidence of
malpractice during this period is partially aemonstrated by the Affidavit of Sandra
Thompson; who was Risk Manager of Laurens County Hospital, as foliows:

* concerns arose regarding the October 27, 2008 surgery by Dr. Brown on
’ Dixie Miichell as being maipractice;

* concams were raised by Rufus Watkins, MD and Dr Broum himself about
Dr. Brown property performing the surgeries;
* in early Dacember 2009, eleven charts of patients of Dr. Brown were sent

for review by Dr. Madis who submitted his report to the hospital;
* Dr. Stribiing, the Chief of Surgery of Laurens County Hospital, raised
concems about a surgical compilication caused by Dr. Brown that

oceurred on December 11, 2009;
* Dr. Stribling raised concems to Dr. Brian Weaver Chief of Staff, on

December 14, 2009 that resulted in Dr. Brown vpiuntanly refinguishing
certain privileges on a temporary basis on December 15, 2009,

(Aftachment 23 — Affidavit of Thompson)
The memo dated January 22, 2010 by Dr. RW. Watking sets forth that it was
common knowledge among all eleven Scrub Techs that Dr. Brown injured numerous

patients during surgeries. The memo stated, in part, that:
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There was a general concern that there were an inordinate number
of inadvertent injuries to the bladder, bowsl, and ureters, especially with
the sling procedure. There was (sic) concerns that when performed by
this MD the procedure was dangerous and it was stated there were
injuries in “almost every case” and that the procedures ‘caused more
harm than good.” .

(Attachment 24 — Report of R.W. Watkins)

The December 2009 Iétter from the Chief of Surgery, Dr. Stribling, to the Chief of

" Staff, Dr. Weaver, sets forth the gravity of concern the medical staff had ébou’( the

surgical performance of Dr. Brown, Dr, Stribling states “a situation that is of great
concern to me. | worry greatly about what appears to be a.continuing pattern of surgical

misadventures by Dr. Byron Brown. ..... Because of what appears to me to me (sic) a

_worrisome pattern of complications, | will, as Chief of Surgery, respectfully ask Dr.

Brown to temporarily relinquish his privileges to do all pelvic surgery...” (Attachment 25
— Letter from Dr. Stribling).

The next day, Dr. Brown relinquished his priviiéges at Laurens County Ho;p'rtal to
perform hysterectomies, anterior and posterior repairs, and urethral slings until the
beginning of 2010. (Attachment 21 - letter from Dr. Brown resigning certain privileges).
Two months later, Dr. Brown voluntarily entered iro an agreement with Laurens County
Hospital to significantly reduce the gynecological surgeries he was allowed to perform
and agreed to take a leave of absence from the hospital staff positions he held.
(Attachment 26 — Agreement between Laurens County Hospital and Dr. Brown).

The Septamber 15, 2011 Memorandum of MAG Mutual documents that Dr.

Brown selfreported ten separate claims {two for Mitchell for separate surgeries) against

- his insurance policy. {(Attachment 27 - Memo of MAG Mutual).
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The foregoing is substantial evidence that officials at Laurens County Hospital
knew that Dr. Brown was causing serious injuries to patients during surgeries at

Laurens County Haspital. The injuries were discovered during the time period from July

9, 2009 to January 74, 2010.

Thus, Laurens County Hospital had knowledge of numerous potential claims of -

malpractice by Dr. Brown for surgeries performed at Laurens County Hospital. Flaintiffs
allege that Laurens County Hospltal failed to exercise due care to reé;uire Dr. Brown to
maintain vaiid professional liability insurance either by obtaining Exiended Reporting
Coverage or Prior Acts coverage knowing that numer-ous patients of Dr. Brown were

victims of his malpractice. (paragraphs 81, 82, 83 Second Amended Complaint).

A factual jssue has been presented o determine if Laurens County Hospital

failed to exercise due care in monitoring, supervising, or requiring Dr. Brown to maintain
valid professional liability insurance. This factual issue precludes summary judgment.
CONCLUSION
Plaintiffs regpectfully request that the Court alter or amend ifs Or:dei' and deny the.
Motion for Summafy Judgment. o '

Respectfully sub}nitted,

MCGOWAN, HOOD & FELDER, LLC

Jay F, Wright

SC Bar No. 78738
jaywright@mecgowanhood.com
P. C. Drawer 1778
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: : _ Anderson, SC 29622-1778
Ly L (864)225-6228

. . ' (864)231-8011 facsimile

| _ :

R ATTORNEYS FOR THE PLAINTIFFS
: .

C March 7 , 2017

Anderson, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

L N

' COUNTY OF LAURENS C.A. FILE NO. 14-GP-30-250

Chris Katina McCord, Christopher
McCord, Janice Sherfield; and

)
)
Jerry Sherfield, )
, ) .
Plainfffis, } CERTIFICATE OF SERVICE
. . )
Vs, )
)
Laurens County Health Care System ) T =
and Greenville Healthoare System, ) e =
Defendant ! 25 =
=
efendants, g = i P
=52 >

|, Temry D. Alten, am an empioyee with the law firm of McGaan, Hood & Felder,
LLC, attorneys for the Plaintiff. | do hereby certify that | have served.all counssl in this
action with a copy of the documents herein specified by mailing a copy of the™ame by
U.S. Postal Service with first class postage paid as foliows:

PLEADINGS: Plaintiffs’ Rule 59(e) Motion to Alter or Amend Judgment and
Memorandum in Support of Plaintiffs’ Rule 59(e) Motion to

Alfer or Amend Judgment
COUNSEL SERVED:
Kenneth N. Shaw, Esg. -
Haynsworth Sinkiet Boyd, PA
P.O. Box 2048
Greenville, SC 29602-2048

DATE OF MAILING: - March 7‘- , 2017

McGowan, Hood & Felder, LLC

L ocs—

~ Terry D. &flen, Paralegal

March ’ , 2017
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS | C.A. No.: 2014-CP-30-250
Chris Katina MeCord, Christopher McCord,
Janice Sherfield, and Jerry Sherfield,
Plaintiffs, A ‘
DEFENDANTS’ MEMORANDUM IN
v. OPPOSITION TO PLAINTIFFS*
MOTION TO ALTER OR AMEND
Laurens County Health Care Systemeand | - JUDGMENT
Greenville Health System, :
Defendants, A

In reSpnnée to the Cowrt’s February 28, 2017 Order granting sunmary judgment on
behalf of Defendsnts, Plaintiffs have filed a motion to elter or amend the judgment, Much of
Plaintiffs memorandum is focused on the same arguments they put forth in their original
memorandums in opposition to summary judgment. Defendants do not feel it necessary to
address those arguments again s the Court has already fully considered them and should deny
Plaintiffs* metion to alter or amend for the same well thought out reasons that are set forth in the
Order. |

However, now in their instant motion, Plaintiffs also appear to be changing their position
ora:ttempﬁngt.osetforﬁlafﬁwwwargumemsthaibcfendants feel compelled o address, As an
initial matter, Plaintiffs’ attempt to introduce new evidence into the record and/or make new
arguments is inappropriate as it is well established that 2 party cannot use a motion to alter o
amend to present an issue to the court that the party could have raised prior to judgment but did
not. Gartside v. Gartside, 383 S.C. 35, 677 S.E.2d 621 (Ct. App. 2009). Regardless, for the
reasons set forth below, Plaintiffs’ new arguments should not have any impact on the Court’s -

prior decision to grant surnmary judgment for Defendants,
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1. Plaintiffs Change Their Damages Claim

Plaintiffs begin Ey arguing that, contrary to the Court's finding, they are not‘séeking‘ 10
hold Defendents liable for the défaxﬂtjudgmmts they obtamed against Dr. Brown. (Pl. Mem. pp.
2-3.) In so doing, Plaintiffs allege that they are merely attempting 1o recover the amount of
insurance coverage they contend should have been available for each of their elaims. While
Defendants appreciate that Plaintiffs cow admit their alleged damages are not equal‘to the default
judgments, this is the first time they have admitted as much, I.n. fact, in their Seconded Amended

Complaint, which was filed after the motion for summary judgment hearing, they contimued to

allepe damages equal to the default judgments they received against Dr. Brown. (See Sec. Am.

Compl. pp. 22-23.) Regardless, Plaintiffs’ new position on their alleged damages is still
erroneous,

As an initial matter, it is unclear how many claims Plamtiffs believe Mrs, McCord was
entitled to make', but it is clear from the JUA policy in effect at the time that her three surgeries
would heve been treated as ;:neclaim subject to a single $1,000,000 limit. (See JUA Policy pp. 7
and 12, attached hereto as Exhibit A.) Therefore, at most, there would have been'a total of
$1,000,000 in coverage for both the McCords and the Sherfields.

However, es Defendants previously noted in their Reply Memorendum in Support of
Summary Judgment, it i3 purely speculative to say that, even if there had been coverage,
Plaintiffs would have definitely been able to recover. Dr. Brown’s policy had a $3,000,000
annual aggregate, and it is certainly a possibility thet, in lint of the other claimes which were
made against Dr. Brown in 2009, there may have been very little or no coverage left by the time

'1n footnote 1 on page 3 of Plahmtiffs” memorandum, Plaitiffs initinlly state that Mrs. McCord would have a claim
for each of her three surgeries; however, later fn the same footote they state that she would be entitled to recaver on
two claims. On page 12 of the Memorandum, they again allege that she would have thres claims of medical

malpractics.
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McCord and Sherfield made their claims. In addition, the tesiimony from Plaintiffs’ insurance
expert confirmed that Dr. Brown's mﬁve out of the country and subsequent refusal to participate
in the defense of the case could have provided grounds for his carrier to deny coverage for the
claims attogether. (See Dep. Of James M. Carson, Ph.D., July 7, 2016, pp. 13-19; attached as
Exhibit A to Defendants® Reply Mem. in Supp. of Sum. Judg.)
2. Plaintiffs’ Subjective Interpretation of the Contracts is Irrelevant

Next Plaintiffs argue that the Court erred in finding the contracts between Plaintiffs and
Defendants unambiguous. In so doing, Plaintiffs filed and submitted for the Court’s review their
entire deposition transcripts. As previously noted, Plaintiffs cannot make new arguments of
introduce new evidepoe into the record on'a motion to alter or amend. Garrside, supra.
However, even if considered by the (;:owt, Plaintiffs’ deposition testimony does not create a
genuine issue of material fact of establish any embiguity in the Conditions of Admission forms.

Plaintiffs argue that it was their intent and understanding that “services to-be rendered”
by the hospital fncluded the hospital ensuring that Dr. Brown complied with the Medial Staff
Bylaws as well as the Subsidy Contract he bad with the hospital, (Pl'. Mem. p. 6) However, Mrs.
mra testified that she had never seen the Medical Staff Bylaws or had any knowledge of
what they said. (McCord dep. p, 81:2-22.) She aiso stated that she didn"t know anything about
the Subsidy Contract between Dr. Brown and Laurens prior to the instant lawsnit. (McCord dep.
P. 73:18-21.) Mrs. Sherfield also stated that she had no idea what was in the Bylaws or Subsidy
Contract. (Sherfield dep. p. 70:11-22.)

Plaintiffs also contend that Mrs. Sherfield knew &t the time she executed the Conditions
of Admission form that Lauréns required doctors privileged there to have insurance. (Pl Mem.
pp. 6-7.) That is a mischaracterization of what Mrs. Sherfield testified to. While she initially
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stated that she knew about the insurance requirement, Mrs. Sherfield later confirmed that her

belief there was a requirement was not based on any knowledge she had of the hospital Bylaws

or the Subsidy Contract, but rather her erroneons belief, based upon what her aunt had told her, |

that there was a law in South Carolina that required physicians to maintain medical malpractice
insurance. (Sherfield dep. pp. 71:10 ~ 72:13.) Mrs. Sherfield’s erroneous belief based upon
what her aunt told is insufficient to create a genuine issue of material fact. See Yarborough and

Co. v. Schoolfield Furniture Industries, Inc., 275 S.C. 151, 268 S.E.2d 42 (1980) (excluding

affidavits based almost entirely on hearsay); James F. Flanagan, South Carolina Civil Procedure

. (second edition), at p. 450 (“dispute of fact must be established by evidence that would be

admissible at trial”)

" Regardless, Plaintiffs’ current subjective interpretétion of the unambiguous Janguage of
the Conditions of Admission form does not matter,  The law in South Carolina is well settled
that one party’s subject.ive interpretation of a contract is irrelevant when a court is constructing

the contract’s terms. M & M Group, Inc. v. Holmes, 379 S.C. 468, 476-77, 666 S.E.2d 262, 266

(Ct. App. 2008) (stating “[plarties are governed by their outward expressions and the court is not- '
free to consider their secret intentions™); Silver v, Abstract Pools & Spas. Inc., 376 8.C.'585, 593,

658 S.E.2d 539, 543 (Ct. App. 2008) (party to contract “is not permitted 1o reinterpret written
contract terms midstream because he is unhappy with the contract he exeéuted”); Ecclesiastes
Prod. Miriistries v. Outparcel Assocs., 374 S.C. 483, 498, 649 SE2d 494, 501 (Ct. App. 2007)

(“Parties [to 2 contract] are governed by their outward expressions and the court is not at fiberty

to consider their secret intentions.™); Bannon v. Knauss, 282 S.C. 589, 593, 320 S.E.2d 470, 472
(Ct. App. 1984) (“Interpretation of the contract is governed by the objective manifestation of the

parties” assent at the time the contract was made. It does not depend on the subjective, after the

50

Y

~

-

Y

Y

.,
.

~

LY

-

by
.

h
Y
;
Y

~
L
.
o
~
.
~
Y
-
.
s
.
~
.
.

=

?
)
)
)
)
)
7}
)
)
)
)
)
)
o}
)
)
)
)
)
}
)
)
}
)
)
)
)
}
)
)
)
)
3
}
)
)
)
)
b
I
}
)
)



fact meaning one party essigns to it.””} (internal citation omitted).

Pleintiffs have admitted they did not discuss the “services to be rendered” language with
anyone at the hospital prior to their surgeries. (MeCord Dep. p. 107:12-15, Sherfield Dep. p.
47:14-20) They did not discuss whether Dr. Brown had medical malpractice insurance with
anyone at the hospital. (McCord Dep. p. 58:15-25, Sherfield Dep. p. 58:5-17.) There is simply
no evidence that, at the time the parties enfered into the confract, either.party outwardly
expressed an intention that “services to be rendered” would include anything regarding Dr.
Brown's insurence. To the conn-ar;;", the Conditions of Admission form expressed in clear and
unambiguous language that the hospital was not responsible for any acts or admissions of Dr,
Brown. |

Apparently, in addition to the Conditions of Admission form, Plaintiffs also wish to
impose their subjective beliefs on contracts they were not parties to and did not know enything
about prior to this lawsuit. Pleiniffs argue that Dr. Brown was required by the Bylaws and the
Subsidy Contract to “maintain” medical malpracticé insurance, While Plaintiffs admit that f)r.
Brown had insurance at all times while he was pnv:leged at Laurens, they contend that he failed
to “maintain” insurance when he failed to purchase tail coverage fo cover their claims; however,
there is nothing in the Bylaws or the Subsidy Contract that required Dr. Brown to purchase tail
coverage or have coverage for every ]iossible claim that could be made against him. And as
Defendants have previously noted, there is nothing in the record which sugpests that Laurens
cﬁnsidered Dr. Brown to have been non-compliant with the insurance requirement in either the
Bylaws or the Subsidy Contract, Plaintiffs’ alleged sﬁbjective beliefs to the contrary are

itrelevant,
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3. Plaintiffs are not Thifd-Party Beneficiaries
Curiously, Plaintiffs conclude their breach of contract argument by disputing, the Court’s

characterization of their claims as attempts to make third-party claims. (Pl. Mem. pp. 14-15.) -

Defendants fail to understand bow Plaintiffs can ergue on the one hand that Defendants owed
them a duty to enforoe the insurance requireiments of the Bylaws and the Subsidy Contract, while
on the other hand dispuing the cheracterization of their claims. as third-party clairns.
Nevertheless, Defendants are ﬁot go‘ing to argue with Plaintiffs. Since they now admit they were

not third-party beneficiaries (P. Mem. p. 20), there is absolutely no basis for their argument that

Defendants owed them a duty to enforce the insurance requirements of either the Bylaws or the V

Subzidy Contract.

4. “Special Relationship” did not Create Duty to Ensure Dr. Brown Parchased Tail
Coverage

Finally, Plaintiffs argue the Court erred in not finding & duty arose due fo the “special

relationship” between the parties. It is difficult to follow Plaintiffs’ argument, but it appears that
Plaintiffs are contending that their status as a patient of the hospital created a duty on the part of

Defendants 1o ensure that Dr, Brown had insurance for their claims. In so doing, Plaintiffs, as
they have done previéusly, misstate‘the.law in an atiempt to create a quesnon of fact. lenuﬁ"s
contend there is & question of fact as to whether or not Defendants exercised due care in enmﬁng
that Dr. Brown adhered to the insurance requireme;nts of the Bylaws and rhe Suﬁsidy Contract;
however, Plamuﬁ's are skipping a step. Belore questmns about whether Defendants exerclsed
duecarefulﬁngapMculardutycanbeasked,ﬁeCoMmustﬁrsldecldewhe!herthat
specific duty even existed.

Defendants would certainly admit that there are duties owed to patients outside of the
contractnal duties crested by the Conditions of Admissions form. . Medical malpractice actions
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typically involve such duties. However, the question is not whether Def:ndénts owed Plaintiffs
any duty; the question is.whether Defendants owed Plaintiffs a particular duty, and despite what
Plaintiffs may contend, that is a Jegal question, not a factual question. Whi_]e the court may
consider several factors, including statutes, regulations, contractual relationships, status, property
interests, or other special circumstances, it is for the court andﬁlecc—)mtaloneto determine
whether the law recognizes a particular duty, Madison v. Babcock Cir., Inc., 371 8.C. 123, 136,
638 S.E.2d 650, 656 (2007); see also Doe ex rel, Doe v. Wal-Mart Stores, Inc., 393 ‘8.C. 240,
246, 711 S.E.2d 908, 911 (2011). If there is no duty, then the defendant is entitled 16 summary
judgment as a matter of law. Id. In this case, the Court has correctly fourlxd that the law does not
recognize the particular duty Plaintiffs seek to impose upon Defendants, and thus summary
judgment s appropriste. | |
In addition, Plaintiffs rely on several cases in support of their “special relationship”
argument that are distinguishable from the instant case. In South Caroling Ports Authority, the
Court held that a duty of care ran from & consulient to the commercial competitor the consultant
was hired to critique when the consultant undertook to objectively analyze and compare the
atributes of the commercial compeﬁto?s far the purpose ;)f giving one a market advantage over
the other. 289 S5.C. at 376-77. In Tommy L. Griffin Plumbing & Heating Co., the Court held the

" economic Joss rule and lack of privity did not prevent a contractor from maintaining 2 tort action

against a design engineer. 320 S.C. 49. In both cases, the Court held the defendax;ts owed a duty
to the plamtlﬁ‘s to perform their contractual duties owed to a.third party with due care. That is
not what Plaintiff is arguing should be done in this case. Rather, Plaintiffs are seeking to have
Defendants held liable for Dr. Brown's failure to exercise due care in performing his contractual

duty to maintain insurance.
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Ultimately, it eppears Plaintiffs are arguing that die to the “special relationship”
Defendants had a duty to protect them from Dr. Brown's acts or omissions. Plaintiffs rely on
Doe ex, rel. Doe v. Wai-Mart Stores, Inc., but that case provides an exception for the general rule
that ofe does not owe a duty to control the conduct of another ortov-/am-athird person or
'potmﬁal victim of phvsical danger. Here, Plaintiffs are not contending that Defendants should
have prevented Dr. Brown from physically harming them, but rather Defendants shouid have
prevented Dr. Brown from causing them financial harm. Further, Doe beld that a “defendant
may have a common Jaw duty to wmmn potential victims under the “special relationship™
exception when the defendmt hes the ability to monitor, supervise, and control an individual's
conduct and when the individuel hes made » specific threat of hamm directed 2t a specific
individual " 393 S.C. at 247 (intemal citations omitted) (emphasis added). As an ipitial matter,
as correctly noted in the Order, Defendants did not have the ability to force Dr. Brown to

purchase tail coverage, so the required control element is missing. And in addition, there is not

any evidence that Laurens knew of any specifie threat éxi'thf;pa'ncf])r. Brown to harm Plaintiffs.

Finai‘ly, Plaintiffs’ entire theory that Defendants owed them a duty to ensure that Dr.
Brown biad insurance coverage for their claims runs counter to both the terms and conditions of
the Conditions of Admission form and the Tort Claims Act. From a contractual perspective, the
undisputed evidence in the record shows Plaintiffs were put on notice that the hospital was not
responsible for the acts or amissions of Dr, Brown. And fram & tort perspective, the Tort Claims

Act clearly holds that & governmental entity cannot be held liable for the aots or omissions of an -

independent contractor. Plaintiffs were allegedly injured both physicatly and financially by Dr.
Brown’s acts and omissions. To the extent they séek to recover for those injuries, they must look

to Dr. Brown, and Dr. Brown alone.
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Despite Plaintiffs’ ‘attempts to confuse the issues and create questions of fact, the sole
legal question before the Court was fairly simple - did Defendants owe a legal duty to Plaintiffs
to ensure that Dr. Brown had insurance coverage for their claims at the time ﬂxose claims were
made? For the reasons stated in the Order, as well as those reasons set forth in Defendants’
memorandums in support of summary judgment that the Court considered but elected not to rule
on, the Court properly decided that no such duty existed; therefore, the Court shou]d' deny
Plaintiffs’ instant motion and reaffinn its Order granting sumnmary judgment on- behalf of
Defendants,

HAYNSWORTH SINKLER BOYD, P.A.

RO

Kenneth N, Shaw  SC Bar No. 77859

kshaw(@hsblawfirm.com
J. Ben Alexander SC Bar No. 015323

PO Box 2048
Greenville, SC 29602
864-240-3323
§64-240-3300 (faxx)
Attomeys for Defendants

Greenville, SC
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STATE OF SOUTH CAROLINA
COUNTY OF LAURENS

Chris Katina McCord, ‘Christopher McCord,

Janice Sherfield, and Jerry Sherfield,
_ Plaintiffs,
v,

Laurens County Health Care System and
Greenville Health System,

Defendam.

IN THE COURT OF COMMON PLEAS
C.A. No.: 2014-CP-30-250

Certificate of Service

-

I HEREBY CERTIFY that a copy of Defendants’ Memorandum in Opposition to Plaintiffs’

Motion to Alter or Amend was served upon counse! of record, Joseph G, Wright, by email and

by mailing a copy via the U.S. Postal Service on March 21, 2017.

Greenville, SC

\

HAYNSWORTH SINKLER BOYD, P.A.

N. Shaw
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.+ . EXHIBITA

@ PROFESSIONAL LIABILITY POLIC@
South Carolina Mettical Malpractice Liability Tosurance

Joint Underwriting Association

Policy Declarations
ASEEESABLE

CLATMS MADE
Rewrite of: JBMO0569 _ Folicy Number: JBCC0041

tem 1, Named Insured and Bosiness Address:

Byren A Brown
700 Plaza Circie Snite N
Clinton, SC 29325

- Joe B, Kirby

Autn: Broker |
918 West Main Street . ' ;
Laurens, SC 29360-2645 “ P

’
DE2mMa>

t v Y

em2.  Policy Period: (Mo, Day YL)

Frem 7/5/2008 To 7/9/2009 : )
12:01 AM,, stancand thme ot tha aditrecs of the named Insured as statod hareln,

ltem 3. mmwmm&bﬁymﬂhmmwd;awmaﬂﬁmm“ﬁhﬂ

po&cyhvtngrﬁmwelrma
cm"ﬂﬂﬂ -Lhnﬂsofuabmty . Fromium
WIMM $200,000 RACH CLATM $14,004.00

FRICR ACTS DATE:07/05/2608
Employees as Additional Insureds: Included

Obstetrics- Gynecology
WMMMIammmdmmufwmmmmmm

SC JUA PL-200 (m.xem
JUA PD-101A (Ed. 11/95),

COUNTERSIGNATURE DATE: | AUTRORIZED REPRESENTATIVE: DATR msu:n-
" | 8/4/2008

SOUUA PDLUD (B 10/06) " JUA Copy

b7




Iv.

V.

LIMITS OF LIABILITY : ,

. 4) Subsequent related or derivative claims,

CONDITIONS

2. Upon the lnsured becoming aware dwmmmmalhged injury,

2 If clalm is mada or sult is braught against the insured, the fnsured shall

4, Tbahsmdshaﬂmpuﬁnmﬂhthedmndnﬂonand,uponmeAmdaﬂm’s

‘Ths limit of liability stated in thedndmﬂomanappiinnbh to each “ciatm"” is the limit
of the Association’s lfability for lass resulting from any medical lncident cousing tnjury
ot dzath, regardless of the number of;

) Persons injured,
2) Claims mads,
3) Claimants, or

~ e ow L.

[P Y

Thnhmhoﬂhbmatatedmtbehehmﬂmas“annnalnggmgmu”mthewuﬂmnof
the Associafion’s liability during the policy pariod. .

R

A.  Insured’s Datles

I The Insured has a duty to nofify Lhe Association In writing within 30 days if the
insured’s medical practice changes so that the Association can determine the
insured"s risk clagsification and what premium is owed to the Association. The
Association will calculate the premium for insured’s risk classification for this
policy using'the inferntation avallable at the thme. If the infofmatlon is
incomplete or incorrect, the Assoclation will have the right to recalcutate the
Insured’s premium. The Assoclation has the right to adjust premiums at any
tims bmonmtesmmlngp!ansluffectatmsﬂm

o

written notice containing tha Fullest information obiainable with respect to the
circumstances, time and place thereof, and the names and addressas of the Injured
pesson and of available witnesses shall be given by or for e insured to-the
Assodlation orany-of-Its suthorized agents as sona ss. practicable. The. Inmred
shall promptly take al their expease all reasonable steps to prevent other injury
from nﬁngwtofﬂnsmorsimihrmd!ﬂmbmm expenss shall not be
recovernble under this Policy.

irnmediately forwand to the Assotfation every demand, notice, summons,
complaint or sther logal duammmhed byhim orhiueprcmmﬂve.

tequest, assist in nraking settiements, in the defenss of suits and in enforcing any
right of contsibution or right of lndemnity against any person or organization who
may be fiable to the invared becauss of bodily Infury with respect to whick
Insurance is afforded under-this policy. The hamured shafl do nothing after loss
-to.prejedice or impeir such rights, aod shel} atiend depositions, hearings, and
wials and assist in securing and givig evidence and obinining the attendance of
wilnesses, .

The {nsuved ghall in no way alter any medical rerord after-a nsedical incident
- bas occmred,  An addendum to ihe original record by the Insured which Is
signed and dated shall not be considered an alteration,
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|

I} folly and permanently retired from the practice of medicine; and

2) been continuously insured with the association for at Jeast five years immediately
preceding yous retirement; and

atiained the age of 55; and

met your premiom payment(s) cbligation;

for those meeting requirements (1), (3) and {4) above, but not (2), a 20% credit will
be applied to the extended reporting period endorsement premium for each full
year yau have been continuousty Insured with us immediately preceding your
retiremant.

O

In onder to this retiremant benefit for the extended reporting period endorsement,
acceptuble proof of your retirement raust be sent to the assaciation in writing promptly
following your retinzment.

DEFINITIONS

Unless otherwise stated In o respective coverage part or endarsement, where any of the following
tesms ate found in bold print within this policy, they will have only the meaning showar below:

A

Automobile means a land vehicle, self-propelied or not,  traller, or & sami-trailer. This
ieludes any mechinery or appevatus aitached, Whether or not subjfect to motor vehicles
mg:maﬂcnord&dgwdforusepﬁm@aﬂymbﬂbﬂcm

Bodfly Injury mesms bodily barm, sidmem, or disease, including death resulting
therefrom.

Clabr(s) means a demand for money demages, Administrative proceedings (including,
but ot limited to, disciplinary malters) and crimninal proceedings are not clalms,

Wm mennstiwneclmtinml’age issued by the Association to the [nsured, .
which lists the appiicable coverages and coverage amounts.

Medical Incident means any act, emor, or omisslon in your providing or failure to
provide professionnt medical services.

Any such act, eror or omlssion, together with all related or concurvent acts, esrars or
omissions in the Furnishing of such setvices to amy one person shall be considered one
medical incident, regardless of the l=npih of time or number of contacts such person may
tave with the insared.

offenses:

' Yersonal or advertising injory means injury arising out of ore or more of the following

o false arrest, detention or imprisonment;

» malicious prosecution; ) o

. lhemugfdevlcﬁon&cnuwrungﬂdenﬁy[nto.u:inminnofthaﬂghofprm
occupancy of 2 room, dwelling or premises that a person occuples, by or o behaif of -
its ownex, landiorg or lssson;

+ oral or written publication of material that slanders or ffbels & person or organtzation

ardispareges a person's or organization’s goods, producis or services; or
» omf or written publication of materisl that violates a person's right of privacy.

SCIUA PL-200 (Bd.1005) 12
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STATE OF SOUTH CAROLINA
COUNTY OF LAURENS

Chris Katina MoCord, Christopher McCord,
Jamice Sherfield, end Jerry Sherfield,

Plaintiffs,
.

Laurens County Health Care System and
Greanville Health Bystem,

Dc&ndantq.

PLEASE TAKE NOTICE that purstaat to Rule 56 of the Sonth Carolina Rules of Civil
Prosedure, Dofendants Lavrens County Health Care System (“Laurens”) and Greenvillo Health
System (“GHS") hereby move the Court for an order granting summery judgment i thairﬁvén
mm.mmmwjmmm‘amoflmmmmmofm
Carolimmdﬂwmtsnfthism,mwowdmdmywmmﬁﬁswwmﬂm
Plalntifts’ Mﬁmwhohadpnﬁlegmmpummgwynwmsphdewnnm
mbwdbymmmmmmwmmmmm

ageinst him.

. Backgronnd
While Plaintiffs’ Complaint containg munerous allegations, the cnux of their claim is they
believe that Laurens andlor GHS' should be lable for the defimlt judgments they obtained

! These ara no-allegations thes GHS is independently lisbis to Plalatiffs, GHS I naimed 55 a defondant solely tpan
mm%mmmmmeMmmum Lenrens entersd foto an
agreement of- cansolidation Compl. §3. Though 't directly '
WMMMMMMWMM OHS may havo esnwoed responsibiiily for mmmwmly

fisbilitlos.

IN THE COURT OF COMMON PLEAS
C.A. No.: 2014-CP-30-250

ol

Defendants’ Motion for Summary
Judement

1
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agrinst Dr. Byton Brown and his OB/GYN practice.? Plaintiffs have been unable to collent on
those judgments, because Dr. Brown no longer resides in the country and hiy medical
malpractice carrier denied coverage on the basis that the claims were not timely mede, While
Pleintif8 sitution s wortunse, they are unjustified n their tiempts to fosover from Lowrens,
because Laurens was, as a matter of law, not responsible for the acts or omissions of Dr. Brown
and Laurens certainty was not Dr, Brown’s insurer. |
Factg _

This cest arises out of surgeries that were performed on Plaintiffs Chris Katina MoCosd
and Janice Sherfield at Lanrens County Hospitel (“Hospltal”) from December 2008 to May 2009
by Dr. Byron Brown. It is undiaputed that ot the time of the surgeries, Dr. Brown had surgical
prlvﬂesw‘atﬂ:eHmpiul.hmhewasnmmployadbymBHmﬁml.s Dr. Brown had his own
practice with sa office locsted offste from the Hospital. 1t is undisputed that pursuazt to the
Hospital Medical Staff Bylaws (“Bylaws”), Dr. Brown hed to meitsin medical malfxactice
mmmwmmmamewfwmomemmm
attached horeto &5 Exhibit B), And, it Is undisputed that st the time of the surgeries, he wes in
compilence with the Bylaws, as Dr. Brown hed 2 claims-made medioal malpractice linbility
insurence polioy through Joint Underwriting Assoclation ("JUA™) with coverage limits of
$200,000 per claim and $600,000 annual aggregats, In addition, Dz, Brown had excess coverage
through Patients’ Compensation: Fund, which pushed his totel coverage up to $1,000,000 per

3800 C.A. No, 11-CR-301 141 {MicCord), and C.A. No. 12-CP-30-753 (Sherflold). Ordars were entered for both
ceses on Merch 11,2014, Neliher Latirers nor GHS were partiss tu sliber cese,

2 Thigre was & Febramry 14, 2002 Agreement betwssn Dy, Brown end Laurens shereby Liurens agreed to subsidirs

Dx. Brown's practics for thres yoars (bereinafier *Subsidy Contract, atiechod keveto as Exhifbit A), becaxuse the

gt Secr ths Do Srw Ind:pendmor who mh% '”’Ewm‘
] was an ndent contractor-who was fes to B eny

malitain pivileges to perform strgecios i any hospital,
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cleim and $3,000,000 annual aggregate.

A fow months after the surgeries on Mrs. McCord and Mrs, Sherfield, in July, 2009, Dr.
Brown devided to switch his medical malpractice insurance from JUA fo MAG Mutual. He
bought & claims-made policy from MAG Mutual, which coveted claims arising on or after July 9,
2009, When he made the change he declined to purchase either *“ail” or “prior bad acts”
coverage, which meant there would be no coverage for previously unseported claims that
occurred prior to July 9, 200, As a result, since nelther Mrs, McCord nor Mrs, Sherfield put Dr.
Brown, or anyone else, on notice that they planmed to file a claim against him until well ﬁw
July 9, 2008, there was no insurance coverage for either of their elaims.

Following their surgeries, both Mrs, McCord and Mrs. Sherfield continued to experience

inconﬂnené issues end both had to seek additional medica] care in an attempt to resolve thoss™

issues. As & result, they both decided to pursue Jegal actions against Dr. Brown. They both
retained Joseph G. Wright, It of McGowan, Hood & Felder, LLC es their counsel. Mrs.
McCord had retained Mr. Wright by July, 2010, while M. Sherfield retained him in May 2011.

A Natice of Intent ("NOP) was filed on bebalf of Mrs. McCord on July 29, 201, ‘The NOI -

mediation fook place on December 1, 2011, 1tis admitted-that 25 of that mediation, M. Wright
was aware of the possibility that Dr. Brown did not have medical malpractice insrance coverage
for the claims being brought by both the McCords and Sherfields.

Despite knowledge of the fict that Dr. Brown lacked insurance coverage for their claims,
the MoCords end Sherfields continued their legal actions against him. The McCords filed their
Complaint against Dr. Brown and his practice on December 9, 2011, They did not name Laurens
as & defendent in that action or assert any allegations against Leurens, The Sherfields filed their

Complaint against Dr. Brown and his practice on September 25, 2012. Like the McCords, they
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did not name Laurens or assert any allegations against Laurens.

While ﬁlqée aetions wore pending, Dr, Brown moved out of the country end refused 1o
continue panicipating in the defense of the actions, As g resnlt, both the McCords and Sherfields
were ultimately able to obtain default judgments against Dr. Brown and his practice. (See C.A.
No. 11-CP-30-1141, March 11, 2014 Judgmeat in the amount of $1,480,457 for Chris Ketina
McCord and $50,000 for Christopher McCord and C.A, No. 12-CP-30-753, March 11, 2014
Judgment in the Mt of $£1,468,580 for Janice Sherfield and $§0,000 for Jerry Sherfield.)
Shortly thereafter on March 26, 2014; Plaintifls filed the instant action,

mmmsa d t Standa

Summesy judgment is appropriate When it Is clear that there s mo genuine issus of

material fact and the conclusions and inferences to be drawn fom the facts are undisputed.

nec, 313 8.C. 494, 443 5.E2d 398 (1994).
*The purpose of summery judgment is to expedite the disposition of cages which do not require

the services of & fact finder," Dawkins v, Fields, 354 5.C, 58, 69, 580 S.E.2d 433, 438 (2003)

(quoting George v, Fabri, 345 B.C, 440, 452, 548 S.E.2d 868, 874 (2001)). When a plaintiff
cannot establish facts to meat all the elements of the cause of action, summary judgment is
appropriate. Bessinger v. Bi-Lo, Inc, 329 8.C. 617, 496 S.E.2d 33 (Ct. App. 1997); Hunter v,
Dixie Home Stores, 101 8.£.2d 262, 232 8.C. 139 (1957). A party may not rely upon an iasue of
fact thet is not genuine or an inference which is aot reasonable to rebut 8 motion for summary
Judgment, Maip v. Corley, 281 8.C. 525, 316 S.E.2d 406 (1984).

In order to prevail on either of thelr causes of sction, Plaintiffs must establish thet
Defendants breached a legal duty owed to them. “A legal duty is that which the law requires to
be done ar forbome with respest to a particular individual or the public at large.”" Byerly v,
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Connor, 301 8.C. 441, 443 415 8.B.2d 796, 798 (1992). A legal duty may be created by statute,
a contractua} selationship, status, property interest, or some other special ciicum#tauce. Madison
v. Babeock Ctr., Ine., 371 S.C. 123, 136, 638 S,E.2d 650, 656 (2007), The court musi determine,
as a matter of law, whether the Iawrwogmzrsaparﬁculardmy 1d, Ifthereis mduty.thcn the
defendant is entitled e summary judgment as a matter of Jaw. Id,

Legal Analysis
L No Contractual Duty Owed

Pleintiffs’ first cause of action is breach of contract; however they cannot point 10 8

single document wherein Laurens directly promised them that it would ensure that Dr, Brown
would have medical malpractice insurance coverage for their claims ‘against him, Inrulingaon a
motion for summary judgment, it is the courl’s duty fo interpret and enforce the contract the
parties actimlly made for themsslves and the court cannot, under the puise ofmmr&aﬁup,
create & better or different contract then the one the parties actually made. Ses Sphere Drske Ins.
Co. v, Litehfield, 313 8.C. 471, 438 S.E.2d 275, 277 (Ct. App. 1993) (nqurt “is limited to
interpretation of the centract made by the pa:ﬁe;“and “is without authority to alter a contract by
construction or to make a new contract for the parties”); Chan v, Thompson, 302 S.C. 285, 395
S.E.2d 731, 734 (CL App. 1990) (“The rights of the parties mmst be measured by the contraot
which the paties themselves made, ragardless of ifs wisdom, reasonablensss, or fzlmre of the
parties to guerd their fights carefully”) (citations omitted), Jf the contract is unambiguous, it
must he construed according fo the terms the parties have used, and the ferms are ta be
interpreted In their plain, ordinary, and popular sense, Litohfield, supra.
Here Plaintiffs are seeking to read into a contract terms and conditions that simply are not
there, 'Th document that Plaintiffs contend forms the basls of their breach of contract claim [s
the Conditlons of Admission form which they executed prior to each of their surgeries (copies of
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each of applicable Conditions of Admission forms are atiached hereto as Exhibit C, hereinafter
“the Contract”), Specifically, Plaintiffs point to the first sentence of the peragraph titled
“Financial Agrecment” which states,

“The undersigned agrees he signs as agent or es patient that in

consideration of the services fo be rendered to that patient, he

hereby individually obligates himself 1o pay the account of the

hospital, in accordence with the regular rates and terms of the

hosplal.” . '
Plaintiffs contend that sentence somehow created  duty on the part of the Hospital to ensute that
Dr, Brown had medical malpractice ingurance coverage for their olgims against him; however,
such an interpretation is completely unreasonable, | | _
| First, taking the terms in thelr plain, ordinery and popular sense, the purpose of the
sentence js unambiguous, It simply obligates patients to pay the bills they recelve for the
services rendered 1o them by the Hosplial. “Services to be rendered,” in the context of that
paragraph, simply refers to those services that the Hospitel actually provides and bills for, such
as room charges, medications, and meals, The Hospital has never billed a patient for ensuring
thit an independent physician had modical melpractics Insurance_coverage, and it didn’t bill
Plaintiffs for any such “service™ in this case; therefiore, that could nm reasonably be considered a .
“servioe to be rendered” |

Plaintiffs contend that fhe “services to be rendered” inelude: compliance with stats and

federal laws and regulations; compliance wﬂh the Bylaws, and; compliance with ﬁle contracts
between the Hosphtal and privileged physicians, Howsver, those things aren’t actually services
rendered by the Hospital. At most, they go toward the standard of care for how services should
be rendered by the Hospitel, In essence, Plaintiffs seem to be contending that the Coniract
implies that services will be rendered in a certain manner; however, South Carclina does not
recognize a cause of action for breach of an implied contract in the context of medical treatment,
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Banks v. Mediea} Univ., 314 5,C. 376, 444 S.E.2d 519 (1994),

“Second, Plaintiffs’ interpretation is unreasoneble, becavss it requires one to ignore the
plain and unambiguous language contained in other parts of the Contract, The paragraph entitled
“Medical and Surgical Consent” states,

The patient’s care is under the direction of the attending physicians
and the hospital is not responsible for any nct or omission of the
- physicians.... The undersigned recognizes that most mediva! staff
members furnishing .services {o the patient, including the
radiologists, pathologist, anesthesiclogists, and the like (are)
mdependent contractors and not employees of the hospital,
That paregraph made it very dwtoP]ninhﬂ‘sﬂmtthaHosmhlwasnotremmMa forgmacis
or omissions of Dr. Brown. To the extent that Dr, Brown's failuve to purchase tall coverage

could be construed as a violation of the Bylaws, 1t would be his violation of ﬁmBthé, not the

Hospitals’. Platiffs cannot reasonably argue that the Hospital promised to ensure that Dr.‘

Brown maintained medicsl malpractice insurance when the Hospitel clearly stafed that jt was not
responsible for anything Dr. Brown did or failed to do.
L No Other Basis for a Duty Owed

Plaintifls’' s:econd cause of aoﬁnn is negligence; towever their claim appears io ba based

upon the same duty alleged in their breach of contract claim. SaeCompl ﬁl66-67. 'l‘othe
extent Plaintiffs are allegmg the duty arose under contract, their claims must be redressed under
the terms of the contract, andalurtactlonwﬂ!not lie. Seeibnmyl. GrmnP!umbing&
Heating Co. v. Jordan, Jones, & Gouldtng, Ine., 320 $.C. 49, 54-55, 463 SE2d 85,88 (1993),
To the extent Pleintiffs are urguing negligence as an altemative to breach of c;;ltract on
the realizgtion that there actually was no contractusl duty, the plaim fails because there is no
legal authority in South Caraline which suggests that a hospital owes & duty to ils patients to
ensure that a doctor maintein medical malpractice insurance. There is no such duty because ft

66

. el & + TR - . ~ . R T P A ] . - ’ - . , - . i . . " P T R
w_ww\dﬂ\a«‘-::-"-wWWWWWWW‘WWW\WWWWWWWWWWWWW\wvw\dww\w\vv'\v.wuy’w'-u./



LM AR e, A dm am e e e vaa

Plaintiffs

would be completely unreasoneble to impose such a duty, especially given the fact that there is
1o legal requirement in South Caroling that a doctor maintain medieal malpractice insurance to
begin with. See Huggins v. Citlbank, 355 S.C. 329, 333, 585 S.E2 275, 277 (2003) (“The
concept of duty in tort lisbility will not be extended beyond ressonable limits.”) Further, even if
there were such a duty, Plaintiffs still would not have & visble elaim against Laurens, becanse
Laurens’s alleged breach of that duty did not proximately cause Plaiftiff's infuries.and their
claims are barred by the statute of limitations,

2. Mediea) Steff Bylaws and Subsidy Contract Did Not Create a Duty Owed to

Plaintiffs contend thet Laurens owed them 8 duty fo ensure that Dr, Brown complied with
the requirements that he maintain medical malpractice insurance contained in the Bylaws and the
Subsidy Contraot. As an initial matter, there is no evidence that Dr. Brown failed 1o comply with
the requirements of the Bylaws and/or the Subsidy Contract, It is undisputed that et the time of
the surgeries on Plaintiffs, Dr. Brown had the required insurance, Plaintiffs contend that he fell
out of compliance when he switched policies in July of 2009 and fefled to purchase tal coverage;
however, there is nothing in the Bylaws or the Subsidy Contract thet specifically required Dr.
Brown to purchase tail coverage, ntor is there any evidence in the record that Laurens considered
Dr. Brown to be in violation of the Bylaws or in breach of the Subsidy Cortract by his failure to
purchase tail coverage. '

Nevertheless, even If the Bylaws and/or the Subsidy Contract could somehow be

interproted to have put a requirement on Dr. Brown to purchase tail coverage, that requirement

would not inure to the bemefit of Plaintiffs, Plaintiffs contend thet they were intended
bcneﬁciaﬁcsofthcreqnimmemﬂmtDr.Bmwnmaintainhwumncc,butﬁmismthingindther
the Bylaws or the Subsidy Contract that states that the insurance requirement Is there for the
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benefit of patients, and Plaintiffs’ contention is inconsistent with Scuth Carolinz law, Seg
Trancik v. USAA Ins. Co., 354 §.C. 545, 581 S.E.2d 858 (Ct, App. 2003) (“Third-party-liability-
insurance contracts are generally indemnity contracts wheseby the Inserer, or the first party,
agrees to pay the insured, or the second party, the amount of any damages the insured may
become legally liable to pay a third party; thus, the third party, or th; incidente! beneficiary, does
not have a contractual relationship with the insurer and cammot maintain an action against the
inwer for breach of the Insurance contract”) At best, Plaintiffs would be incidental
beneficieries of the Medical Staff Bylaws and Subsidy Contract, but that would not give them the
right to sue to enforce those documents. d. '
Regardless, even if Plaintiffs could be considered intended beneficiaries, such status
would only give them standﬁg to sue Dr. Brown es the promisor, not Lnum;s as the promisee.
Under the terms of both the Bylaws and tize Subsidy Contract, the obligation to maintain
insurance belonged to Dr. Brown. To the extent his failure fo purchase tall coverage meant he
bad not fulfilled his abligetions, Plaintiffs would, at best, have been able to sve Dr, Brown for
breach of the Bylaws and Subsidy Con@rac!,l-bul that would not give them the right to sue
Laurens, See Sullivan v, U.S, 625 F.3d 1378 (Fed. Clr. 2018) (holding plaintiffs could not
maintain a breach of coniract action against Postal Service for failing io enforce a cu;rtract witha
transporniation company, and nofing that tho contract provision requiring the contractor to
purchase lisbiity Insurance for its vebicles was intended to protect the Postal Service from
potential risk and plaintiffs were st best incldental beneficlaries); Hesse v, Long and Foster Rea)
Estate. In¢, No. 1:11cv506, 2012 WL 1427793 (E.D.Va.2012) (nofing that no jurisdiction
recognizes 2 theory of liability whereby a third party (o a contract can sue the non-breaching
party for failure to enforce the contract).
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And to the extent that Plaintiffs may be contending ss much, the Bylaws and/or the
Subsidy Contract did not create & duty owed to Plainilffs es the result of a volunfary undertaking
on the part of Laurens, First, a voltery undertaking exists when ons undertakes to render
services to another which he should recognize as necessary for the protection of someone else,
See Restatement (Second) of Torts § 323(e) (1965). In regards lo the Bylaws and/or the Subsidy
Conirect, Laurens did not undartake to render any services, Again, pusuant. tn both those
documents, it wes Dr. Brown who undertaok to render OB/GYN services and agreed to maintain
medical malpractice insuramee while vendering those services, Nowhere in cither of those
documents does Laurens state that it will ensure that Dr. Brown wil! maintain insurance.

But regardless, even 4f Laurens had undertaken the responsibillty to ensure that Dr.
Brown maintein insurance, it would not have created a duty owed 1o Plaintiffs, because the
undertaking did noi make Plaintiffs situation worse, nor did Plaintf¥s rely on the undertaking to
their detriment. See Steples v, Duell, 320 8.C. 503, 494 S.E.2d 639 (Ct. App. 1997) (holding

defendant's failure to follow an internal policy whick voluntarily undertook to conduct
 inspections of rural propesty was not actionable), - It is admitted that Plaintiffs had never seen or
. read the Medical Staff Bylaws or the Subsidy Contract prior to their surgeries, and they had no

knowiedge of the terms and conditions of those documents, (Ses Plaintiffs’ Responses to
Defendants® Requests for Admissions, §] 6-8, attached hersto s Exhibit D,) They did nof
discuss those documents or the reqnirem-em that Dr, Brown have medical malpractice insurance
with anyone at the Hospital prior to their surg;:ﬂes. {Id) They simply knew nothing sbout the
medical malprectice insurance requirement, and thus, they could not have relied on that
requirement to thelr detriment, |

Finelly, to hold that Laurans owss a duty to its patients to engurs that physicians comply
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with the Bylaws would be contrary to public policy and the intentions of the Legislature in South
Carolina, m.mmmw.imhmmmmmmmmmm o
" maintein medical malpractice insurence. In eddition, Laurens and GHS are both governmental
entities subject to the South Cerolina Tort Claims. Act, 8.C. Code Ann. § 15-78-10, et 5eq. (1976,
2s amended), and it and Its agents and employess. ars, therefore, entitled to gl rights, privileges,
defenses, limitations, and immunities efforded by the Act and afforded by the doctrine of
317 8.C.

sovereign immumity, as is retained by the Act, Sce My
560, 455 8E.2d 688 (1995) (citing Bentos
(1994)). Pursuant to the Act, & governmentsl entity cannot be held liable for the acts or
omissions of an independent contractor, 8.C. Code § 15-78-60¢20); see also Smith v, Ree') Med,
Cir,, 394 8.C. 110, 713 S.E.2d 656 (Ct. App. 2011) (holding governmental hospitel could not be
heid Hable for the nogligent acts of an independent coniractor physicien). Therefore, 1t 15 the
- public policy of thiz State and the intent of the Legisiature that Laurens cannot be held liable for
Dr, Brown's failure to hav;zirmmwemverageform'-ohhm Further, the Act retains
oty for goverrmental entitfes for flling to eaforce writisn policies, §.C. Code § 15-78-
60¢4); therefore, even if Laurens owed Plaintiffs 2 duty to enforce the Bylaws, it wovld have
munity for any faiture 1o do so. }

b. I;numhstsnetsnrnmissiuns ald mtprnxhnmelyumm’mjmha

Plaintiffs’ inebility o collect their judgments hes not been the result of any act or
omission on the part of Laurens. ‘The current predicament can be bimmed on several things, but
none of those things arc Lanrens’s fault, thMPhhﬁﬁ'apuLDr,Bmﬂmmmﬁqofﬂdr
claims at the tims they first bocame aware of the injuries he allogedly cansed them, thers weuld
kave been covemge through Dr. Brown's JUA policy, Jt was pot Lourens’s fault that they each
- decided to wait g0 Jong to tell anyone thet they feit thoy hed heen injured by Dr. Brown's
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negliéence. Second, It was not Laurens’s foult that Dr, Bmw insurance carviers and
foiled to purchase mil coverage, And finelly, it was not Laurens’s fault that Dr. Brown decided
to move out of the country.,

In their Complaint, Plaintiffs allege that Laurens hed & duty to inform them that Dr,
Brown had & cleims-made policy in sufficlent time for them to make a claim, Compl. § 5%
however, their own expert refisted that contention and stated that in his opinion, Laurens had no
duty to do anything wnti] it found out that Dr, Brown hed switched policies and failed to purchase
tall coverage or prior bad acts coverage, (See Depo of Charles Hyde, IJ, Ph.D., Aprit 8, 2016, p.
123:18-23. Relovant excerpts are attachod hereto as Exhibit E) But at that point, the damage had
been done end there was nothing anyane, other than Dr. Brown, could do to rectify the situation,
Plaintiffs allege that Laurans shonld hawdﬁnemﬁﬁngmfom Dr. Brown to purchase tail
covernge, but Lmwrens could not ferce Dr. Brown to do anything. Dr. Brown was not an
employee of Lavrens, Laurens had no direct control over him, The most Laurens conld have
done was terminate his privileges and require him to repay the amounts forwarded mﬁ-.thc
SubsidyContmt,bmmmmmeﬁWMdomgdﬂmorﬁmﬂﬂngswmdhawmompted
Dr. Brown to purchase teil coverage. In fact, Laurens utimately did both those things and it did
nothavemyimpactonbﬁﬁm‘sdecismnmnmpmhascmﬂ coverage.

‘Plaintiffs” expert conceded that Laurens could not heve forced Dr. Brown to purchass tail
covsmge,bntargue&ﬂmthmhaﬂndutylopwdm taill coverage on Dr. Brown's bebalf
since he refused, However, Plaintiff's own insurmnce expert conceded that in order for a
company 1o be able to purchese liability nswance coverage for o persom, it must have an
insurable Interest in that person, (Seg Dep, Of James M. Carson, Ph.D., July 7, 2016, pp. 35:17 -
36:8. Relovant excerpts are ettached hereto as Exhibit F) Therefore, for Laurens to have hed an
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insurable it-i.terest in Dr. Brown, thére had to be & possibility that Laursns could be held
vicariously liable for Dr, Brown’s actions, but es noted sbove, that was not & possibility under
the Tort Claims Act, Ses Smith, supre. AW, under the law, Laurens could not have
;mrclwsedtaﬂeovmgeonDr.Bmwn’abebalfévm!fitwmnﬂdw.

The fact iz that once Dr. Brown made the decision to switch carriers end decline to
purchase tall coverage or prior bad acts coverage, there was nothing anyons, other then Dr.
Brown, could do fo ensure that Plaintiffs would be compensated for the infuries he allegedly
caused them, It was solely Dr. Brown's fault that Plaintiffy were injured and it was Dr. Brown’s

- fanit (not withstanding Pleintiffs’ failure to timely filo their ¢lnims) that Plaintiffs have been

unable to collect any money for their alleged injuries,

¢.  Plaintifs’ claims are barred by the statute of limitetions

Under the Tort Claims Act, the applicable statute of limitations is two years, S.C, Cods
Ann. § 15-78-110. South Caroling applies the discovery nle to claims for negligence. Regubic
. 332 5.C. 197, 503 8.E.24 761

(S.C. Ct. App. 1998). Under the dimowrymh,ﬂiemnmypedodbcghstoumwhenam .

knew or by the exercise of reasonable diligence should have known that he-hed a-cause of action.
8.C, Code Ann, § 15-3-535 (2008); Smith v. Smith, 291 5.C 420, 426, 354 8.E.2d 36, 40 (S.C.

1987). The test is objective based upon when a person could orshould have known thet a tause

ofacﬁunmighte:dstlnhisorher&wr,rathu:ﬂmwhmapmnbtahu notugl knowledge of

-either the potential claim or of the facts giving tise thereto, Burgess, sunta; ges also Awstin v,

Conway Hosp., Inc., 292 S.C. 334, 339, 356 S.8.2d 153, 156 (S.C. CL App. 1987) (quoting
e, 284 8.C. 377, 379, 325 S.E.2d 541, 542 (1985)),

Further, the Supreme Court of South Carolina held in Wiggins v. Bdwards, 314 8.C. 126, 128,

442 8.B.24 169, 170 (8.C. 1994):
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The-foous is upon the date of discovery of the injury, not the date
of discovery of the wrongdoer: The important date under the
discovery rule is the date that o' plaintiff discovers the injury, not
the date of the discovery of the identity of another alleged
wrongdoer. If, on the date of injury, & plaintiff knows or should
know that she had some claim against someone elss, the stetute of
limitations bepins to run for all clgimg besed on thet injury,
(emphasis added). '

Applying the law to the facts of this case, it is clear that Plaintiffs claimis are barred as
matter of law, Pleintiffs are trying to recover demages sustained when they were allegediy
injured by Dr. Brown; therefore, the statute of limitations for all claims based on those injuries
began to run when those injurles oceurred, Mrs. MeCord folt she had been injured by Dr. Brown
following her second surgery on February 19, 2009; therefore, all of her claims began to acerue
on February 19, 2009, Mrs, Sherfield was told fmmediaialy following her surgery on May 29,
200‘;3 that there had been complications; therefors, all of her claims began to acerue on May 28,
2009. Plaintiffs did not file this setion until March of 2014, nearly three years beyond the statute
of Limitations. ‘

- Plaintiffs will likely argue that their claims sgainst the hospital did not begin to accrue
unti] they disovered that Dr. Brown did not have medical malpractice insurance coverage for
their claims agsinst him, but that position would be inconsistent with the demages Plaintiffs are
seeking to recover. Plaintiffs have alleged that they are entitled to recover the full amount of the
judpments thoy recelved apainst Dr. Brown. Those judpments were compensation for the
injuries allegedly caused by Dr, Brown during the aforementioned surgeries, Therefore, in this
case, Plaintiffs are again seeking to be compensated for the injuries they sustained during these
surgeries, and a3 previously stated, gfl claims to recover for those injuries begen to acarue at the

time of the injuries in 2009, Wiggins, supts.

Nevertheless, even assuming that Plaintiffs claims did not acerue until they lmew about
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the applicable statute of limitations, It is admitted that as of December 1, 2011 Pleintiffs,

- through their attorney, mawamofﬂieposdbﬂityﬂmbr Brown did not have medical

mdmcﬁceimmnﬁewmgeforﬁ:ﬁrmwm (S_@Plailmﬁs RBSPOIBC‘I.O
Defendants’ Requests for Admission, § 5.) Therefore, even assuming the lack of insurance
caused a distinet and separate Injury; which agein would be inconsistent with Plamtiffs’ claimed
damages in this case, Plalntiffs were aware of that injury ag of December 1, 2011, which means
they were still several months beyond the applicable-dtatute of limitetions when they filed this
action on March 26, 2014, |

WHEREFORE, for the reasons stated herein, Latrens and GHS respectfully requests this

Court exter an order granting them summaty judgment on all claims and for such other and
furiher relief as this Court may deem just end proper. '

HAYNSWORIH SINKLER BOYD, PA.

$64-240-3300 (fax)
Attomeys for Defendants
" patea 1}/
. Greenville, 3C
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS C.A, No.: 2014-CP.30.-250

Chris Katina McCord, Christopher McCord,
Janice Sherfield, and Jerry Sherfield,

Plaintiffs, .
Certifiente of Service
vl

Laurens County Health Care System and
QGreenville Health System,

Defendants.
[ HEREBY CERTIFY that & copy of Defendants’ Motion for Summary Judgment was served
upon counsel of record by depasiting true end accurate copies thereof in the United States Mal,
proper potege effixed thereto, on the 27 day of July, 2016, addressed to:

Joseph Q. Wright . .

- McGowan, Hood & Feldez, LLC
PO Drawer 1778
. Anderson, SC 29622-1778
HAYNSWORTH SINKLER BOYD, P.A.
I yons L
: Paralegal to Kenneth N, Sgnw
1) Ve
Qreznville, 3C
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EXHIBIT A

_ mmw;%e%ﬂ@mwamm
Brovm, M, D, (berslmtar coftared &0 15 "Fhyaloic®) and Lawits Couaty Hoahth Cace Systeam
erriafter refissed fo s “Hospled™.

WIINEISEIR

WEHERRAS, Bhysician is an OB/OYN kaving Hs medieal degree In ti= State of South

Carollng; aud

WHEREAS, Hospllslis a poiical ssbdvison of the Bia of Souts Caralisa charged

witk the peypansildlity of providing quality bealth mummmmm
mwmmnmwhmudmmm

Cmnty cammhiy, mmmmxmﬂmmmmm-m

mmmmm&amoromm tocmdmdyndmwﬂuymm

oerts peody;

WHRNEAS, Physlclzn it zmpsed v prustiss madicine In Mcmnmm
WHEREAS, Physisien desires fo watsbilsh 10 OR/OYN poectice 15 Latrens Comny,

mdwmmmmwmmhmmcmh

Lavrexs County, Booth Carolina:
NOW, THEREFORE, i conxdetion of ke wrme, condhtions, covenanis, s3reanenty
and obligaticas berein stuted ft Is yow tautually agroed by and between tlwmhmuui

A wmmwmmm uhﬂguﬂmund &hwaﬂ '

wsbert to the Hefmtlons kevedn 5ot fonh, the Hospial xgrees o subsidie the oot prastice
uMmofﬁvddmfuraaﬁ-mmﬁpdﬁanm 2 Y -
ummmwdummnmw opesdng uf &2 office i Laureny
County, mmwhmmmmmmommmmm
this Agrecment,
Emwmmwhmwd&qu.nﬁwﬂwﬁmw
Firysistan for profagsional fees and office or bovpital prestics and any other income ffom the
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practes dnﬁum.immnbh,puw_m directly 1o Physicizs
pesesiary o condust the prastice of mediine dudog the th piod.  Profenion:d
expsss hall inchads all expensss ponzally and reeanably assosiated with the opesetion of the
randical pesstics direcily wtuibutabls to Fiiysislus and which am deductile fix feda! bneome
W pEposss, with the sxteticn of te following: contsidions 1o retinement or defeared
mmmmmmlmmmmum

5, A ample tunthly caleulziion iy bess fhllows:

Net prastics collestions $10,000

Bubsidy scaount $71,000 .

Eosphel payment §12,000 .
mmmummwmmmwmwamurum ]
thall be pald by Phyaichn o Hospltal to be appiied agsinst subsidy smounts already svanced,
wﬁ:hﬂwﬂnsmwh‘lmmﬂhmwaﬂhm

1. Onwlufm e 2002, the Physiolan shall antablish his
prctice fo Loores Cowngy, Sdnifs Caroline. Phyalclen sholl, in good falth and with dus

-mmpmhmn-wmmmawmwwmrwum
_pErysrtn Wﬁudhﬂﬂpﬁwnﬂﬂuﬂ,hpﬁfﬁ,mhﬁhu&mn

m:wmmmﬂmnmhmmmmmum ,
be doveloped. He will talomin his Doeges t poactive sndioine & South Casoliza, tad bis
mvﬁmlfnﬂtamimﬂwmﬂm!—m gond staoding Ghroughott e tem of thls
Wmdwmpddndd:dlmﬁyﬁ&mwvﬂmﬂtﬂmww
mwmmumuwmenmmwmmwu
Hmﬂdﬂﬂchmhmﬂ:ﬂw ' :
Mkdmhnbmmmadwbﬁmhbmmmkemnﬁm

mm:mwmloﬁwmﬁemmmunmumm
mmneumwlmdﬂdmwﬂnmmwmm&nﬁmlmw
peactice Income or nat prtise mmum»mmnrmnﬂ his
banking nstitation; office visits and bopital visfte, Auy subabdy payment due to Physician dal
be pald on or beforn the 15° diy of the womb for the precading month, povided the firm



Nl i m it e 4L ALt LA bk e AR A R A e Bk T Atk 3

Do g Bt D W onm _aa

. paymentxhall be dus . i -

3 Physiclas hischy suthociom the Husphal to conduct o ot of Physicien's books

&nd yeconds upon reasonable uotie during nomma busness hows,
: 4, mwbm&wmtﬂmﬁﬁham&hum
ﬁmmmwwmmnwmuwn
possible. . ;
& Tie Physcls mut tred Medicald md Medlowro patients; spd do 20 In 8
sendizertminatory mennez,

& Mwbm&nﬂmhﬁmnwmadjmh
hmwbymmmmmmmnammwmm
mﬂmﬂmmaﬂnummﬂwdwﬁwmnuw
“prtient's sbility to pay.

A memMﬂhmwhmMMaf
petiants or be volumn sénaitive,

L The Physichin shall exsscice difigence t sl the Hospltal i somirolling the
coste of the Romitel zelated 1o medieal pesvines hsinding completing mvedical reconds on 4
timely basis axd pantisipatiog i e Flogplal's qilly aovmcs, willzation rovicw, xad prer
mm |

mwmmmummmmwm
wmwdmmummmWww
wmedicil sutvices provided by s Physicien.

10 mmmmmumd&hmhmm
Wﬂﬂubhmﬂ*ﬂhhwmmmm
wedical vare within Mo speslatty to medically Iodigedn; veassmable an-call roatine o e

mmmmbmmumw

Mwimm mwwm':wwmhwwhw
hm&xmmhpmﬂwwfﬂﬂswudmuﬂmﬂnwm
Mmmmmwwmmmaw
Mﬁ%ﬂﬂ%w%%hmu?hﬁﬁ:m
mup»pmdmmwmmmmwmﬂnsm
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wmmmmﬁmwmmmumwm
{310,000.00).

mmmmwmmmuﬂwmm v
datermined thst thege is  benefit and valae to e Hosphia! snd commmumily IF plsicias mmntaing -
& private redical poactice and offise i Liacns County, Theresore, for each month tho

«  modnteins hix boeghtal practize, medieal pmotine, i offixs fn Lauress Corsty sftr

texm of iy Agreeness, tho Rait] will forgive svpmyment o) of the vapeid milaldy.

§2.0 € ay uarvpald sibsidy oot fosgiven shall becorms lacuediniily s end peysble 2t mck tus

Fyysiefin lsaves Loupens Couny o ceases to mainteln n yurivats medics prectios and offieo In
the ooty o malntain priviiepes & Lavrers County Hossital The vopaid akal] bour
Ixterest at e zute of Wall Street Joos] Prime ping 75 deterodned xs of tmoth ofthie
Aganpent. N : :
ARTICLE Vi TERMINATION
Notwitistanding 23y ofier provision tonhined bovels, the Hospltnl sy ofact to'
:mmmmmmmummmmwhmmwwmmhm
coemtn: -
.mlwmﬁmmmmmmmmMMmmmhmm“
| vevosation by foe Stute of Sewth Coofisa o Pijuicimn ir poccd enprobedlen,
Mhmmﬂ'ﬂdhm umqiﬁnmwﬂmwh
Sezoedancn with the Hospital's Medios] Sl Bylava,
Phosinian's profristona) HabliNy Intirenos Is capceled,
Phiysiclin’s sppimtion for sppolnbemt to Modioel Siff a2 Homgpdia) & denlod for
. Diseiiiry of Physictsi for mare tos siaty (M) g .
,  Wiltien mutcad conient of both Hospitel and Fiyslola,
Conviction of s felony or s crime of moral trpiinde nrsexfons mdsdimnesmor.
Material tweach of shis Agrosmant by Physichen provided Physlchn is glven writhn
wotlee of this bevach and pives Girty GI) daws ater wotics Sovmog dame,
Mwhwmdwdbﬂnmm&m
enech by Hospite! or death or Jacptosa dlsabitity of Physician, Piysicka wR) be requird i

8983 38 3

-~
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repay ell subsidy advarees fmmedistely, Howsvey, ths Hospite) mey zllow paymenis over »
piod of time at hy option. Pysicim ooy elest i teaninaty s obligation contained hercln
pon 1he fiiduce of tho Bospltal to mese azy of by obfigations i set forth kn yrevious wticles of

s Agrocment, Elestion to trmalnate shis Asscrsant by efther paty wost be made b wihing

amed defivernd to tho respective addresses of the Physktan md Homlal,
The Boapital may purchass w life insartnos policy tn the Physician's uawo sod wiit serve
m bersficdry dusing the troe of the income gusnenee and dnbiequent pepaymom. After Gl
. pedod, thn Physickm wiil be given the option t assxno cwnership, change the brneficlary and
mmmm 1

mmmmm hmwummthm
poofessioyia] Hability in & mnimen merooot of 51,000,000 per elstm/$3,000,000 sggmogats of
TUA/FCF caversgs. Physiclen sial) fomdsh to e Busphta] pvidance that tho prembwa on said
poticy 1o prapabd and tuat axid poliay Ia I £ull foce and effect. Pusthes, Physiolas thall notfy his
insurance company fhut if said policy bs conealed for azy neason, notice of excellation shall be
membhmdhw

, nhwwwmumhuwm
exprated cnd entitted to fively and independently sxsclss ks jodgment in socerdance with good
sedical prsstice In the cane snd trestmons of his patlents. Physicinn sindl sxerdlse kv skifh,
mmdmhmxmmmm
bospitafizaion of 3 patients s2codiig s 1ts inftered Sudgment and shel) not be eornreined &
the meercise of his indspendent jodguvent by the tetms o conditions of this Agreement. Fhysicn
s free to sdmit paricos to xay Hosplia} of Fhysiclan's chelos ad 1o mishoiatn sadf privileges ar
ofber bosplale, Physiizs is under ao obligation v mimir paests ts Lanrens County Hosplitd,
The sole parpose of tils Agrosprnt ummummmmhmm
of the Hospita! mwhw:wumwmmmamm ’

Fipidenslnthomrea, . -

mwdmmﬂmumﬁuhmﬂmmmm
aud Josal bwr, rules, and seguintions, fhe policios, riss and yegulstions of s Hoapiial, the
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spplivable stendurds of the Joint Compmission 6a Accreditation of Healthonss Orgmizations and
all cumently acespied 233 spproved methody @i prectics of medisine. I th evet tat oy
sball bo 8 change [n federal ov stese Lo (lochoding cese Jaw, aeAREs, ot reguistion) or the
Intexpreration theeof, or in the evegt facte matoeial to this Agreezoent, known 1o oo party =
uot disclosed W the otfier, or marera! ficts knows to cither party ere Inter developed, wuy of
which whan sppiicd to sitber of the parties to this Aprement make complinos with Agreemens
" Hiegal or crerey, thems tn wozh svee, Flysicin and Bospisl agree, upon wiltten notice from the
otier, %0 rencpetiate Bis Agrvement, wifiin thinty (30) duys of said netice, to bring tha
Apcement o compllancy with fedesm! or stxto lowe or to selisvp tho cherots mpests horood,
Upon rensgotiation of this Agresmen iider the shove, naither perry shiall bave sty fother
obligaions 1o the okar except 1o the miten? such futher shilgations may be =t otn o e
“ARTHOLE I LAY

mwwmu&mmumwmmd

the: Statw of Suuth Carolinn,

mﬂmmm umwmwm 20 e benellt of and be -

binding pch tho sooceasors and assigns of the Hospind, Pipsiolan may oot assign ki rights or

ﬂmmmwmwwanmwmwm
Mhmwmmmmwmmﬂmehﬁmw
mmmwwmaxmm

mmmuzmdm

subljeet matter.

MMd;Mdmmdmmmumww
walver of sy beeach ofmn&unom&ﬂayhmﬂnsﬁﬁm 1o cuy breach of any
provigion of this Agreanent shalt b constread to be 4 waiver of such tooech.
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mmummmwmwm«m

tuly suthorized by afl pocessary laws, resohinions or comporsts action, and Gifs Agreernent

coastitutes tho valid and enfircenhlo obligation of Physfolan and Hespital in socondance with [ty
s,

The Hospital has caused ks pamz 1o bo bareunto suhseribed by doly suthorived offices
theremto 2nd Physician bay heyeonto subsoribed bis pame axof the dsy sod yeor frst-above
wriften, ' '
' ARTICLE XV: ARMTRATION

Any dispite, comroversy of disgreement axlsing from Guz contran aball be submitted to
nwuwmpmu ummmmnw&mm—mmm

wmmmummdmwmmum
Comptrelier Gental, or any of thalr duly suhorieed represcatatives, the Phyricio will muke
avellable those eomtmiats, books, doctmants, and moords neomysery t vexlfy the natere ad
extent of the cosw of previding scrviess vader this Aprrezont. Sunh invpeeion skall be avaitabis
£p W four (4) yearm slter the rendezing of gush vavices, If the Physicien ourvies out eny of 1
duties of this Agresraent throvph s subsontact with & value of $30,000 ar moee over & twelva
(12) mond peslod with a related individes! or oypantratios, the Physictan agrest to inclods this
requirement In any sech sobeontract, This mection by included pirssant to and Is govared by the
reinaneats of Pubitic Law 85459, Sex. 837 (S¢e. 1861 (5 (1) of tha Sucial Becurity Act) and
the regrimions promulpuad theremnden, No stiomeycient, socouztestealimi of other fegal
m@uumuumuwumwwbmmwmam
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EI;{HIBIT B
LAURENS COUNTY HEALTH CARE SYSTEM

MEDICAL STAFF
BYLAWS

AS APPROVED BY THE MEDICAL STAFF

AUGUST 24, 2009
AS APPROVED BY THE BOARD OF TRUSTEES

- AUGUST 24, 2008
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729

appiicant's finess for appointment to the Medlsa} Staff. At least four (4).of the
stk (6) professional references shall be provided by physiclans who praciice in the
same medlcal specialty and who exersise substantially similer Clinical Privileges
for which the LIP Is applying. Professional reforences for physiclans practicing
for the first timé after completing his or her residency program should typically be
provided by the spplicant’s academic supcrvising physiclans,

ciroumstances regarding the sbillty of the LIP to provide such professional
references shall be considered on a czse by cass basis by the sppropriate

Department Chairman,

Professional references refer, a5 appropriate, to the applicant's relevant training
and/or experience, current competence, fulfillment of obligations as 8 member of
a Medical Staff, and any effects of health status on performance and/or Privileges
to be recommended.

htfmaﬁmmunbﬂhyhmmcm

Information as to whether the epplicent currently has professtonal lnbility
Insurence coverage in tho amount determined from time to time by the Board,

New applicants must provide proof of malpractice insurance for the last ten (10)
years. '

72.30 Information of ARliations with Other Hospals or Facilities

The namnes and locations of ell hospltals and other health care facifitles where
applicant ctirrently has clinical privileges to provide patlent care,

7.2.11 A criminal background check shall heeondudequn each new applicant.
72.12 The application shell require the applicant to provide accurate answers conceming

the following ftems. ‘The applicant shall agres to Immediately notify the Medical
Staff Office’ in writing should any of the lifiimation reparding thess ltems change
dusing the -perfod of thelr Medical Staff membership or Privilegss. If the

* applicant provides information i 8 problem with any of the following

items," the applicant will be required to submit a writlen explanetion of the
clrcumstances involved. )

(a) Hmanydkdpﬂnﬁ'yﬁdonshm inltiated or are any pending agabist
you by any state licensure board? g

() Has your license to practice In any sinte sver boen relinguished, denled,
tmited, suspended, or revoked, whether voluntarily of knvoluntarily?-

{c) Have you ever been asked to surrender your Reanse?
() Have you evar been suspended, sancioned, or otherwiss restricted from

participating In any private, fedoral, or stete health Insurance program (for
exampie, Medicare, TRICARE, or Medicaid)?

23
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EXHIBIT C

T o oy
, HeaithCare System 3 . ﬁ
" . : CONDITIONS OF ADMISSION ‘
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EXHIBIT D

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS ; C.A, FILE NO. 14-CP-80-260

Chris Katina McCond, Chrietopher ) '

Wm:sr:mm ; _ o

WWH? e ' s

) RESPONSES TO DEFENDANTS'
-Plairtiffs, g FIRST REQUESTS FOR ADMISBIONS
) . TO PLAINTIFFE&
va, ; Co
LamcomtyHaamlcamsystmn )
and@reemﬁhal-laammsystam g

 Plaintifa mspond to Deferdanis’ Firet Requeats for Admisslons to Plalniis &8

4. Admit that on Decomber 1, 2011 Plainiifls’ atiomey, Joseph . Wright, was

resent at & mediation involving several of his ollenls’ alaims against Dr, Byron A,

Including the claims agseried by Chiis Kslina McCord snd Christopher MoCord.,

RESPONSE:
2. Admitthat.as of December 1,201, Mr, Wiight was avare of the feot A MAG

WIWWWWWMMWM'

Dr. anndalmﬁwtmpﬁorwmyﬂ&m
REBPONSE:

Adnmmpartﬂmtasnfbemba1 2011 MWMWWMMAG‘

Muhmlmmnmacmmdemdmmmmmdbychﬁaw
McCord and Chifatopher MoCord

3 Mnkﬂﬂaofbamrber'l 2019, Mr. Wriulﬂwasm afﬂwfautﬂmsm

) Undmwrmﬂmmn("mvmdm medical meipractice insurance coverage

for Dr. Brown on any clakms that had nat been reposted to JUA pricr-to July 8, 2008,
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RESPONSE; :

"Admit in part that knowledge of JUA denying coverags on clsims asseried by
Chris Katina McCord/Chris McCord and Janive Sherfield/Seny Sharfield was acquired In
February-March 2012,

4,  Admi that as of Dacembar 1, 2011, Mr. Wilght was aware of the possihiiity that
Dr. Brown did not have medical malpractics lnsurance coveraga for the olaims brought
by Mr. and Mrs. MeCord. '
RESPONSE:;

Admit.

§.  Admi that as of December 1, 2011, Ms. Wright was aware of the posatbility that
Dr. Brown did not have any medical malpracice Insurance coverage for the cleims
brought by Mr, and Mrs. Sharfiefd, . » .
REBPONSE:

Admit

8. Admit that Plaintifle did not read the Leurens County Hospitals Medical Staff

Bylews prior o thelr sumgaries with Dr. Brown. .
RESPONSE:
Admit,

7. Admit thet no employee or ‘agent of Dafandants discussed the Medical Staff
Bylaws with Piaintifs prior io thelr surgeries with Dr. Brown,

REEPONBE:

Admit,
8.  Admit that Pialntifis hed no knowladge of Dr. Brown's "Subsidy Contract” (as
daﬁnadhpamammwofﬂwmmmmmwﬂwmmw&
RESPONBE:

Admit.
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8.  Admi that no employse or agant of Dafendants discussed madical malpractice
Insuramee wih Plalnliffs prior to their surgeries with Dr. Brown,

RESPONSE:
Admit.
MeGowan, Hpod & Folqor. nc

Andarson, SC 28622-1778
gﬁﬁ-@m facalmile
" ATTORNEYS FOR THE PLAINTIFFS

Mey L3, 2016

Antlereon, South Carolina
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EXHIBIT B

w M

10
1
12
13
14
15

16 -

17

1B
19
20
21

22.

28
24
25

STATE OF SOUTH CAROLINA IN THE COURT OF COMMOYW PLEAS

COONTY OF LAURENS C.A., NO.: 2014-CP=30-0250

CHRIS KATINA McCORD, CHRISTOPHER McCORD,
JARICE SHERFIELD, AND JERRY SHERFIELD,

PLAINTIFFS,
vl

LAURERS COUNTY REALTH CARE SYSTEM AND
GREENVILLE EEALTH 8YSTEM,

DEFENDANTS ,

DEPOSITION OF JOHN CHARLES HYDE, IX, Ph.D.

Taken at the instance of the Defendants on
Tuesday, April 5, 2026, in the offices of
Edwards Reporting, Inc., 435 Katherine Drive, Suite A,
Flowood, Mimsissippl, beginning at 12:54 p.nm.

APPEARANCES !

JOSEPH G, WRIGHT, ESQ.
McGowan, Hood & Pelder, LLC
1501 North Fant Street
Anderson, South Carolina 28621
COUNSEL FOR PLAINTIFFS

KENNETH N, SHAW, KESQ.

Haynsworth Sinkler Boyd, F.A.

One North Main, 2nd Floor

Greanville, South Carolina 29601
COUNSEL. FOR DEFENDANTIS

REPORTED BY: MIRANDA M. SCHOGGEN, RPR, CSR
Edwards Reporting, Ino,
435 Katherine Drive, Buite A
Jacksen, Migsiasippi 39232
601-355-DEPC (3376) :
B0O-705-DEPO (3376)
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’ ’ Page 123
"f£ile suit,® I'm thinking more of offiecially. BRut, ves,

I know that they can -- basically, it's intention to sue.

Q, Okay, The same thing~with Mg, McCord, Her
last surgery, I believe, was -- let me mske sure I have
the date right. It looks like April —- maybe April 18th
of 2009, somewhere aronﬁd that -~ april 1éth or April
1Bth., I'm not sure which date it is,

A, 2009 or ‘107

Q. 2009.

A, . Okay.

Q. All right. I will représant to you that all -~
there were four surgerias cowbined for these two
patients. All of them took place prior to July of 200%.

A. Okay.

Q. Consequently, why there's no coverage.

A. Okay,

Q. Ber surgery lis somebime in mid-April of 20049,
At the time of her surgery, wae thera anything that wouid
have prompted the hospital to zeach out to Ms, McCord and
tell Ms. McCord about Dr, Brewn's insurance?

A. Ho. Bscause they waeren't put on no;iua that
there may be a change in his carriar -- insurance
carrier,

Q. ALl right. &o the -~ your nomber G here, "To
inform the patients directly," that obligation araose

ER
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EXHIBITF

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS CASE NO, 2014-CP-30-0250

Chris Katina McCord,
christopher McCord,
Jarice sharfield and
Jarry Sherfield,

Plaintiffs, _ .

¥s.

_ Laurens County Health Care

System and Greenville
Health System,

pefendants.

L —— e

—e—

DEPOSITION OF JAMES M. CARSON, Ph.D,

DATE TAKEN:  July 7, 2016

JIME BEGAN: :00 A.M.
TIME ENDED:  1:16 P.M.

LOCATION: McGowan Hood & Felder, LLC
1501 North Fant Street
: Anderson, South Caroiina

REPORTED_BY: Sheila B, Smith, CVR~CM-M
A Certified varbatim Reporter
cervificate of Marit '

‘CAROLINA COURT REPORTING, LLC
o post office Box 4873
Greenville, South carolina 29608
. 864.525.5568
ssmithcortiicharter, net
. professiomal | Accurara | cartified
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A,
Q.

right this mement, it is anticipated that there
will be very shortly?

"Right.

what I'm asking, though, is that if I wanted to -
buy a 1ife insurance pq11cy for you, who I have no
1nsurabla interest, no relationship to, I would
not be allowed to do that, would I?

Right, in general. In recent years, there's ways
to do that in secondary markets, but I think
that's a side point that we’re not proﬁab1y really
focused on. So in geperal, that's corract. But
just a footnote that there are -- markets have
BeveToped that actually allow people to purchase
1ife 1nsuﬁan:e'po1ic1es, usually blind, on lives
that they have no insurable interest in, more as

- an investment.

Let}s make 1t more specific. 1f I wanted to buy
an umbrelia 11ab11ity policy for you, I would not
be a110wed to do that, woald I7

Probably not.

Again, because I have no insurable interest in
yoﬁ? I could not be responsibie for your
1iab114ty, and therefore an insurance company is
not going to &l7ow me to buy a Tiability po1ié§
for you; is that right?
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A.
Q.

A,
Q.

Q.

correct. |

50 in regards to 14ability policies, the only way
that a third party is doing to be aliowed to buy a
T4ability policy for someone else is that they
could somehow or another be held responsibie for
‘that person's 1iability; 1s that generally E

© correct?

Generally, ves.
S0 in this case, do you have any opinion as to

_whether or not in July or August of 2009, when
Laurens County became aware of —-- or I think the

a11egatﬁon'is should have been aware of the fact
that Dr. Brown had switched insurance policies and
had not purchased tail coverage or extended-period
coverage, do you have any opinion as to wHether or
not Laurens Hospital could have purchased that
coverage for him? -
Thay certainly weren't the named insured. And so
any -insurance that it could have or would have
purchased would have been a different policy.

They would have been the named insured. They
might have sought coverage under that, but 1t'd be
a different contract. ‘

gut how could Laurens, who has -- again, under the
taws of South carolina -- and I don't know if
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STATE QF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS -

COUNTY OF LAURENS C.A. FILE NO. 14-CP-30-250

Chris Katina McCord, Christopher
McCord, Janice Sherfield, and

)
) .
Jemry Sherfield, ) MEMORANDUM IN OPPOSTION
| | ' ) TO
Plaintiffs, ) MOT]ON FOR SUMMARY JUDGMENT
) —
Vs, ) eh =] :
' ) 8% = N
Laurens County Heaith Gare.System ) =0 &
and Greenville Healthcare System, ) =27 po=t
) ey |
Defendants. ) 22, 9
) B 3
-1 o

aaﬂl's'v'sﬁﬁ‘-‘m‘ﬂiu?i

This case is an action against Laurens County Heaith Care System (“Lau@;g:‘_

Gounty Hospital™) and Greenville Healthcare Systern ("GHS®) for breach of contract and
‘breach of the du’q; to exercise due care in the special relationship between Laurens

County Hospital and patients who underwert surgery at Laurens County Hospital. The .

patients are Chris Katina McCord and Janice Sherfield (sometimes collectively referred.
fo as “Patients” and their spouses are Christopher McCéard and Jerry Sherfield,
respectively. The Patients allags in the First Cause of Action that they entered into
several contracts with Laurens County Hospital and Laurens County Hospital breached
the contracts by failing to fully perform the services it provided. (See paragraphs 70, 71,
72, and 73 of the Second Amended Complainf)!, Also, the Paﬁeﬁts allege in the
éecond Cause of Action that there was a special relationship between Laurens County
Hospital and its patlents undergoing surgery and that Laurans Céunty Hc;spltal was

" The Motion to Amend Complaint and the Second Amended Complairt were filed March 31, 2018;
however, the motion has not as yet been heard. Plaintiffs expect that the motlon will be gmntad slnc:e the
amendment Is in accordance with facts obained in discovety, will conform the plead}ngs to the evidence,
and will not cause undue prajudice to Defendants.
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negiigent in exercising due .care which resulted in damages to the Patients. (See
paragraphs 81, 82, and 83 of Second Amended Complaint).

The defendants admit to entering. into a separate contract with the Patients for
each of the.four surgériss performed by Byron A. B'rown, MD (“Dr. Brown®) at Laurens
County Hosia'rtal. (Attéchment 1 — Defendant’s Supplemental Response to Request for
Admission #5). One of the written documents states “services to be rendered” by
Laurens County Hospital.- The parties dispute what “seMés’ are included in the
contracis that are to rendered by Laurens County Hospital. For example, Lauréns
County Hospital was paid for providing "OR Servicss®, “Anesthesia”, and "Recovery
R@m” services; however, there i no description of the services. (Aftachment 2 —

Exhibit 1 and Exhibit 2). Patlents submit that the services inciude, but are not iimited to,

Laurens County Hospital complying with state law and DHEC regulations relafing to the

, Operation of the hospital, complying with its own Medical Staff Bylaws promulgated in

accordaﬁce with state law and DHEC reguiations, and complying with contracts that
Lau_rans County Hospital entered into with physlciaps, specifically, Dr. Brown, ﬁm affect
the health, safety, and legal rights of the Patlents,

There ie, however, no disagreement that Laurens County Hospital and the
Patients entered info four éeparate coritracts regarding surgeries by Dr. Brown; that
vaiuable consideration was paid to Laurens ‘County Hospital by, or on behalf of,

Patients; and that the scops and extent of thaﬁservices to be performed” were not

.described In the contracts.

The plaintifis allege that Laurens County Hospital breached the contracts by not
enforcing the Medical - Staff Bylaws which required physicians privileged by Laurens
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Cciunty Hospital to have and maintain professional fiability insurance; by not enforcing

the terms of its contract with Dr. Brown which alsa required Dr. Brown fo maintain
professional llability insurance; and by not complying with the prevailing standard of
hospitals which requires physicians to maintain professional liability insurance. Further,
Patients allege that Laurens County Hospita! had a special relationship with the Patients
and falled to exercise due care in the spevial relationship It had with fts pafients
_undergoing surgery in the hospital. As a resuit of  aurens County Hospital breaching
and negligently failing to exercise due care, tHere was no insurance caverage fo pay the
judgrﬁents rendered against Dr. Brown. Since Dr. Brown was judgment proof and had

.permanently left the United States to reside in New Zealand the plainﬂﬁ‘a have suffered

the followmg damages:

* Chris Katina-McCord : $1,740,392.75, plus interest;
* Christopher McCord - § -58,789.40, plus inferest;
x Janice Sherfieid $1,468,580.00, plus interest;
* Jerry-Sherfield - $ 50,000.00, plus mterest

{See paragraphs 73, 74, ?5 81, and 83 ofthe Second Amended Gomplamt)

After the breach of confract with the Patler}ts, Laurens .County Hospital entered
_Into an agreement .with Greenville Hsal[tﬁcare System ("GHS". The agresment
between Laurens County Hospital and GHS was effective July 1, 2013 whereby GHS
agree;d fo assume, perform, and discharge any and all obiigationé‘ of Laurens County

Hospital related to the hospital which existed as of July 1, 2013. The liabilities and -

obligations of Laurens County Hospital to Plainfiffis for breach of contract and
negligence related fo the operations of the hospital that existed as of July 1, 2013 and
were thus assumed by GHS. (Attachment 3 — portion of Greenvills Health System and
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5

Laurens County Health Care System agreement effective July 1, 2013, Section 2.3
Assumption of Liabilities). '

' A. STANDARD OF REVIEW
In a motion for summary judgment, the evidence and inferences which can be

drawn therefrom are to be viewed in-a light most favorable to the nonmoving party.
Summary Judgment is a drastic remedy, it should be cauﬁqusly Invoked so that o
person will be impraperly deprived of a trial of the disputed facts. Baird v. Charleston

County, 571 S:E, 2d 69 (1999).

Surnmary judgment is improper where the motion presents a question as to the
construction of a written contract, and the contract is amblguous because the intent of
the parties cannot be gathered from the.four comers of the contract. Where a contract
is unclear, or is ambiguous, and c;epaible of mclaré than one construction, the parties’
intentions are matiers of ‘factA td be submitted fo the jury. If a contract Is ambiguous,

pahl evidence Is admissible fo ascertain the true meaning and intent of the parties. H.K

- New Plan Exchangs Property Owner 1, LLC v. Cohen, 648 S.E.23 181, 184 (S.C. App.

2007), citing Bfshop v. Benson, 374 S.E.2d 517, 518-519; Wheeler v. Globe Rutyers
Fire Ins. Co. of City of N.Y., 118 S.E. 608, 610 (1823}; Penton v. J.F. Cleckly-Co., 486
S.E.2d 742, 745 {1987). '

B. TERMS OF THE CONTRACT

The plaintiff Chris Katina McCord ("Mrs. McCord®) underwent three surgeries at
Laurens County Hospital on December 18, 2008, February 19, 2008, and April 17,
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2009. The plaintiff Janice Sherfield ("Mrs. Sherfield") underwent surgery at Laurens-

County Hospital an May 28, 2000,

The éurgeries on Mrs. McCord and Mrs. Sherfield were performed by Dr. Brown

who was an obststrician/gynecologist granted privileges to parforrn the surgeries by
Laurens County Hospltal. I has- been judicially determined that Dr. Brown committed

" medical malpractice during each surgery and the following are verdicts and judgments

reﬁdered against Dr. Brown:

*  Chris Katina McCord $1,740,382.75;
* Christopher McCord (loss of consortium) $ 58,789.40,
* Janice Sherfield : $1,468,580.00;
* Jerry Sherfield (loss of consortium) ° $ 50,000.00.

(Attachment 4 — Exhibit 5 and Exhibit 8)2

it is admitted that the Patients and Laurens County Hospitél entered into a
contract — actually four separate contracts. The defendanis alleée that the contract is
a unilateral contract and plaintiffé allege that the contract is a bilateral confrac_:t
However, the resuft is the same whether thg contract is unilateral or bilateral because
Laurens County Hospital undertook to perform services for the Patigants-under the
contract. The Issue is did Laurens County Hospital fully Iperfon;n the services ft-

undertook to perform? _
The contract is set forth, In part, by the document ehfitled “Conditions of

Admission” which was executed prior to each of the surgeries performed on Mrs. * -

* A jury verdict was returned for $2,860,800 In favor or Pamela and Carroll Neighbors against Dr. Brown
on July 25, 2014 which was reduced for noneconomic damages caps and-prejudgment Interest added for
a nat Judgment of $1,125,464.35, whict was later ssttled for an undisclosed amount; a jury vardict was
retumed for $2,000,000 In favor of Lisa and Jeffrey Dennie apainst Dr. Brown on August 28, 2014 which
was reducad begause of noneconomic damages caps and prejudgment interest sdded for a net judpment
of $1,808,445.44, which wes latsr seftled for an undisclosed amount  The cases of Dixie Mitchel and
Betty and Donald Ward against Dr, Brown were settled for undlsclosed amounts.

5
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McCord and prior to the surgery performed on Mrs: Sherfield. (Attachment 5 - Exhibit 8
and Exhibit 9)°. The operative language is as follows:

The undersigned (patient) agrees .... that in consideration of the sewiceé -

to be rendered to that patient, he hereby individually obligates himself to

pay the account-of the hospital, in accordance with the tegular rates and

-ferms of the hospital. (emphasis supplied).

Laurens County Hospital billed Mrs. McCord $56,982 and billed Mrs. Sherfield
$51,269 for services rendered and was paid an agreed upon price for these services.

(Attachment 2). |
There Is a-dispute between the parties as to what should have been included in

the services rendered by Laurens County Hospital for which it was paid. Plaintiffs

- submit that the foliowing are included in the requirements of Laurens County Hospital in

performing services relating to the hospitalizations of the Patients;
* compliance. with state law and regulations;
¥ compliance with federal faw and regulations;
* compliance with the Medical Staff Bylaws by Laurens County
Hospital and the privileged physicians, specifically the portions that
affect the health, safety, and legal rights of the patients; and =~
* compliance with the contracts bstween Laurens County Hospital
and privileged physicians, specifically the portions that affect the
_ heaith, safety, and legal rights of the- patients.

Since the scope of the services language In the confract, l.e., “services to be
rendered”, cannot be detsmined within the four comers of the contract, then the term
‘services® is-ambiguous. Cerolina Ceramics, Inc. v. Carolina Pipsfine Co., 161 S.E.24
179, 181 (8.C. 1868} (holding that a coniract Is ambiguous if it is capahle of being
understood in more senses than ons, if the agreement is obscure In meaning, or has

indefiniteness of expression, or has a double meaning.)

* The Conditions of Admission for the McCord December 18, 2006 surgery sannot be located; howeaver,
Sandra Thompson, the Manager of Quality Resources which includes Rigk Maragemsant, tastified thet the
document was probably executed, but can’t be lecated. (Attachment € — Thompsen deposition, 48:17-25),

. B
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The ambiguous language in a contract should be construed liberally and most
strongly In favor-of the parly who did not wnte or prepare the contracf and is not
responsible for the ambiguity. Any ambiguity in a contract, doubt, or uncertainty as-to
its meaning shouid be resolved a’gainst-' thé:party who prepared the contract or is
respc;nsible for its verbiage. Ecclesiastes Production Ministries v. Qutparcel Associates,
LLC,- 649 S.é..?d 494, 459 (8.C. App. 2007) cling Myrfle Beach Lumber Co., inc, v.
Mﬂou@hby, S.E.2d 423, 428 (1987) (quoting 1 7AC.J.S. Contracts §324).

The construction of an _ambiguoﬁs contract is a question of fact to be determined
by the jury. Café Assoc!etes, Lid. V. Gerangross, 408 S.E.2d 162 (1991); Peoples v.

South Carolina Power Co, 164 S.E. 605 (1932).
The Rule 30(b)(6), SCRCP designeé for Laurens County Hospital, Sandra

Thompson, testified that the Conditions of Admission forms were pré,pared by Laurens .

County Hospita! fthat the document in this form had been used by Laurens County
Hospital for at least 15 'years prior to the surgeries, and was used in alt the McCord and
Sherfield surgeries. (Attachment 6 - Thompson depos:tlon, 48:18-50:17). Addiﬁonally,
itis 'app-anant that Léurens County Hospi{;a! is the sophisﬁcate;:f party in this fransaction
and prepare;d this standard contra& Thus, the terms of the contract are to be liberally
construed in favor of plaintiffs and any reasonable Interpretation of "services® favorable
to patients wouid be mandated. Contracts §208, Restatement 2d of Contracts.

The plainifffs submit that e reasonable construction of the contract term
“services” s that Laurens County Hospital would comply with state law and reggulati_ons,
comply with federal law and regulations, comply with its Medical Staff Bylaws, and

102

AT IR W TR gt e e e, -




1

comply with its contracts with privileged physicians, specifically the partions that affect
the health, safety, and legal rights of the patlent. '

C. HOSPITAL LEGAL REQUIREMENTS
Laurens County Hospital is mandated by South Carolina statute and South
Carolina Department of Health and Environmental Control ("DHEC®) fo comply with
certain requirements for licensing and cperating a hospital, §44-7-260 S.C. Code of
Laws, Regulation 61-16 Minimum Standards_for Licensing Hosblkals and Institutional

- Infirmarfes.  Additionally, Laurens Cotinty Hospital is subject to requirements of its

accreditation agency, the Joinf Commission on Accredﬁaﬁon‘ of Hospitals (“Joint
Commission”. The aocreditation by Jaint Commiesion of Laurens C;.ounty Hospital is
vital to the operation of the hospital. For example, Laurens County Hospital would not
be able o submit bills for Medicare and Medlcaid patients if the accreditation was lost -
this would, in effect, force the hospital fo close Its doors, (Attachment 6 — Thompson
deposition, 46:20-47:8). '

‘me requirements imposed by South Carolina law and the Joint Commission are
for the protection and safety- of patlehts. (Attachment 7 — Hyde déposiﬁon, 212:47-
213:1). Thus, plainﬂffé submit that when a'paﬁent enters into a contract with Laurens
County Hospital for an intended surgical procedure, then it is reasonable to expect
Laurens County Hospital fo comply with South Carolina statutes and regulations and
comply with requirements of its accreditation agency, especially as siich relate to the

protection, safety, and benefits of the patients.
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A hospital cannot. provide any sennces to patients until after it has been licensed
(§44-7-260 (A) S. C. Code of Laws) and deemed In compriance with the reguiations
which set forth the mfmmum standards for operation of hospitals in South Carolina.
(DHEC Regulation 61-186).

Section 202 Control states, in part, that tﬁe governing board “shall be the

supreme authority in the hospital responsible for the management control of the hospital .

and appointment of thé medical staff” Further, that the “medical staff shall be
responsible to the goveming authority for the cinical work of the hospital.”
Section 301. Appointment statas, in part, that each *hospital must have a singlé

- organized medical staff that has overall responsibility for the quallty of medical care

provided to patients.” f—'url:he.n this ‘organizéd group, shall, with the approval of the
hospital governing body, adopt bylais, rules, and regulations fo govem ite operation.”

in compliance with DHEC regulations, Laurens County Hospital adopted Medical
Staff Bylaws. (Attachment 8- Exhibit 4A, portion of Medicat Staff Bylaws). Section
3.2.1(s) Basic Qualifications sets forth the following requirement for “initial and
continulng (emphasis added) appointment” to the Medical Staft '

(e) “LIPs {l.e., Licensed Individual Practitioners) shall maintain (emphasis

added) valid professional fiability insurance coverage mn ‘the amounts

deaanmssawWﬂwBMﬂanﬁmebﬂmaMahallpmMea
current certificate of insurance as raaonmended," ‘

This, the medical staff at Laurens Courlty Hospital is designated by the
governing body of the hospital to require LIP’s, such as Dr. Brown, 10 maintam valid
professional liabillty insurance In the amounts ‘deemed necessary by the Board.”

Plaintiffs aiso sul;':mit that it is reasonabie to expect, as part of the services

rendered during their hospitalization, for the Medical Staff to comply with and

9 - e .o
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require the LIP's to comply with the Medical Staff Bylaws. This would include the
requirement of the doctors perfbrrning surgery, in this case Dr, Brown, to ha;we and
“maintain professional liaEilﬁy insurance coverage” which would compensate
patients for tnjuries and damages suffered from physician malpractice.

Laurens County Hospita! aiso entered into coniracts ‘with LIP's that would
affact rights and benefits of the patients. On Fabruary 14, 2002, L'aursnsA Co{mty
Hospital and Dr. Brown. entered into an -agresment in which Laurens County

Hospital agreed to subsidize and guaranise his net practice collection of $27,000

_ per month for 36 months and then to be repatd prorate over the next ten years.

(Attachment § — Exhibit 7, Subsidy Contract). The total amaunt disbursed to Dr.
Briwn In subsidy payments was $644,447. The payments wers to be repaid by
b&ing forgiven on a prorated basis over ten years at $5370 per month beginning
July 2005 until June 2015, as long as Dr. Brown complied with all provisions of the
Medical Staff Bylaws and the Subsidy Contract which Included maintaining
professional liability insurance with minimum limits of $1,000,000.£$3,0b{3,000
aggregate. (Attachment 10 - E)ghibit 29, Subsidy Conﬁagt Repayment/Forgiveness
Schedule; Atiachment § — Exhibit 7, Article 11, IV, V, Vi Subsidy Contract).

Thus, a legal requirement of vLaurens County Hospital was for the Medical
Staff to ado;;.tt Bylaws to goven the oﬁeraﬁon of the hospital. These Bylaws
required the Medical Staff to ensure that the Licensed Independént Practifioners,
i.8., the physicians privileged fo practics in Laurens County Hospital, “shall maintain
valld profsssionsl iiabiﬁty insurance mverége". Fﬁrther, the Subsidy Contract
batween Laureris County Hospital and Dr. Brown required Dr. Brown fo maintain

10
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professional liabliity insurance “in a minimum amount of $1,600,000 per
claim/$3,000,000 aggregate of JUA/PCF coverage”. {Aitachment 9 — Exhibit. 20,
 Aticie VI Subsidy Contract),
The plaintiffs submit that a reasonaﬁle interpratation of the contract is'for
_ Laurens County Hospital to comply with the legal requirement of Soyth Carolina law
which Is for the medical staff to enforce lts Bylaws that govem the operafion of the
hospital and to enforoe Gontractual requirements on the physiciars, e.speci;aily'when
the requirements affect the health, safety, and legal rights of the patients.

D. PREVAILING PRACTICE — HOSPITALS REQUIRE
PROFESSIONAL LIABILITY INSURANCE

The Institute of Medicine, which acts under the responsibility of the National

Academy of Sciences that was established by Congress in 1863 &s an advisor to -

identify Issues of medical care in the United States, published a report in 1989
entited “To Emr Is Human®. This was a sentinel report on health care in u.s.

hospitals that noted "at least 44,000 people, and perhaps as many as 98,000 |

peopie, die in hospltala each yaar as & result of.medical ermors that could have
been prevented” (emphasis supplied). This death total exweds the deaths from
motor-vehicle wrecks and bresst cancer. (Attachment 11 ~ Exhibit 13 axmfpts)
The death total does not include patients wto are harmed by preventable erTors and
suffer substantial medioal bils togather with physical and psychologica! discomfort.

' (Attachment 7 — Hyde deposition, 195.23-196 8). The Institute of Medicine termed

the simaﬁon in our nation's hospitats as an epldemrc of medicat errors”,
In 2010, the Office of Inspector Ganeral of the United States Department of

Heaith and Human Services published a report entitled “Adverse Events in -

11
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Hospitals: Nationel incidences Among Medicare Beneficiaries”. The report noted as
follows: '

“ an estimated 13.5 percent of hospitalized Med:care beneficiaries -
experienced adverse events during their hospital stay;*
¥ an estimated 15,000 Medicare patients die each month (which is
' 180,000 patients per year) from adverse svents that contribute to their
death; and ,
* 44 percent of adverse and temporary harm ‘events were clearly or .
ikely preventable. .

(Attachment 12 ~ Exhibit 14, excerpts from DHHS study).
in 2013, a report published in the Journal of Patient Safety from a literature
review repotted ﬁaat a more accurate number of prematuré deaths assoclated with
preventable harm fo paﬂants in hospitals was estimated at more than 400,000 per
year. Further, that the number of patients suffering serious harm, short of lethal

_ harm, in hospitals was between 4,000,000 to 8,000,000 per year, (Aftachment 13 —

Exhibit 15).

A witness for the plaintifis who Is a ﬁrofessor at the University. of Mississippi
Medical Center in the Department of Health Services and Family Medicine and has -
conslderable experience teaching and working for private insﬁtuﬁons".' in hospital
management issued thé following opinions in his deposition that,

- there is and has been an epidemic of medical negligence causing
serious injuriss and deaths to patients in hospilals in the United
States; .

* becauss of this epidemic of medical negligencs, it is both the common
practice and a prevailing requirement for hospitals io require its
physicians to carry and maintain professiona) liabllity thsurance;

* the purpose of the hospitals requiring surgesons that operata in the
hospitals -to carry and maintain professional liabily .insurance is so
patients injured due fo the ‘negligent conduct of surgeons have a
means to recover damagses for Injuriss wrongly infiicted: and

4 Adverse event Is dafined as harm to & patient & & result of medical care,
12
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*  the professional Hability insurance is for the benefit of the injured
patient In addition to the benefit of the hospitals.

(Attachment 7 — Hyde depoéiﬁon, 197:16-188:18).

Accordingly, a reasonable interpretation 01; the contracts_ between the patients
and Laurens County Hospftal is that the doctors who are privileged and allowed by
Laurens County Hospital to practice medicine In the hosiaitai are to have and
‘maintain proféssi_onal liability [ﬁsurance which is the prevalling practice in the United
Sltate;. )

E. BREACH OF CONTRACT BY LAURENS COUNTY HOSPITAL .

In 2002,. Dr. Brown. was given initial privileges by Laurens County Hospital, and
he cbtained a professional liability insurance policy in compliance withA the Medical Stgff
Bytaws and Subsidy Confract. The policy was an Occurrence Policy .lssued by
JUA/PCF which haa a limit of $1,000,000 Per Cléim!$3, 000,000 Annual Aggregate,

(Attachment 14 — Exhibit 30, Occurrence Policy).

Dr. Brown maintained professional liability insurance occurrence coverage from

JUA/PCF until July 8, 2008, If malpractice occarred during the term of the policy peried,
then there was insurance coverage for the malprac::ﬂce. For the term beginning July 9,
2008,_the JUA/PCF policy was changed from an Occurrence to & Claims-Made policy.
The primary difference in coverage between the two is that both re'quiré the malpractice
to occur during the term of the policy period, but Claims-Made aiso réquires that the
claim be reported during the policy period. If the claim Is not made dun‘ng the policy

. . 4 -
petiod, then the malpractice event.is nof covered since the insurance coverage is not
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maintained after the policy peariod. (Attachment 15 ~ Exhibit 34, Claims-Made Policy;
Attachment 16 — Exhibit 31, Claims-Made vs. Occurrence). | '

During the term from :July 8, 2008 fo July @, 2009, Dr. Brown commitied
malpractice during the sgrgaries on McCord (December 8, 2008; February 18, 2009;
and April 17, 2Dl09) and on Sherfleld (May 28, 2009). Dr. Brown changed insurance
companies from JUA/PCF to MAG Mutual Insurance Company ("MAG Mutual®) for the
term July 8, 2009 fo July 9, 2010, in order ta maintain coverage for not-reported claims
prior to July 8, 2008, Dr. Brown needed to purchase Exlen.ded Reporting Endorsement
(“Tail") from JUA/PCF or purchase Prior Acts Coverage from MAG Mutual,

Dr. Brown had the ability to obtain Tail insurance from JUA/FCF by paying the
premium of §28,023 prior to January 14, 2010. The Tail insurance would extend into
perpeﬂiityand essentiaily convert the poiicy to an occurrence form. (Attachment 17 -
Exhibit 37, JUA letter; Attachment 18 — Davison deposition 32:11-25). JUA/PCF also
had available premium financing which Dr. Brown had used to finance the 2008
premium, (Attachment 19 — Exhibit 35, Brown financing 2008 premium). Dr. Brown also
hadvthe abllity to purchase Prior Acts Coverage from MAG Mutual F;y paying the
premium of $11,861; but declinsd the purchase. (Attachment 20 — Exhibit 43, paragraph
4 Affidavit of Resce).

If either Tail cdverage or Prier Acts Coverage Is not obtained under a Claims-
Made policy when non-renewed, then this wnﬁld 'be & failure to maintaln insurance

coverage, .(Attachment 7 — Hyde deposition, 202:18-25).
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During the six month period of time from July 9, 2009 to January 14, 2010,
Laurens CoUnty Hospital aliowed Dr. Brown fo continue perfarming surgery on pertients5
and continued to forgive his debt at the raie of $5,730 per month since Laurens County

Hospital allowed the hospital privileges of Dr. Brown to continue. It is ailleged by

_ Patients that Laurens County Hospital had the abllity to require Dr. Brown to comply

with thé Medical Staff Bylaws and Subsidy Contract to maintain professional liabllity
insurance coverage on the plaintiffe and other Injured pafients. For example, the

privileges of Dr. Brown could have been revoked for failure 1o comply with the Medical

Staff Bylaws or the Subsidy Contract — both of which reguired, Dr. Brown 1o maintain .

professional liability insurance. The reyoking of privileges would.have rasutted in Dr.
Brown not being able {o earn a living performing surgéry in the hospital. Also, Dr.
Brown would not have raceived a monthly forgiveness of debt of $5,730. Also, Latrens
County Hospital couid have demanded that Dr. Brown immediately pay the balénce due
of over $300,000 that was advanced to Dr. Brown under the Subsidy Contract if he

remainad In default for not maintaining professional lfab!lity insutance. (Attachment 9 —

Exhibit 7, Subsidy Contract).

The fact that Laurens County Hospit_al allowed Dr. Brown to violate and continue
in violation of the Medical Staff Bylaws and the Subsidy Contract constituted & breach of
contract with the plaintiffs as well as failure to properly train its employess, failure to
inform the employee respungible for ensuring that Dr. Brown r_nalntalné_d professiona

liability insurance that Dr. Brown was under investigation for committing malpractice on

¥ The privileges of Dr. Brown continued until around Decamber 15, 2008 when Dr. Brown refinguished his
privileges fo perform certain gynecological surgeries. (Attachment 21 — Exhiblt 27, Brown relinquish

privileges). .
15 -
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numerous patients of Laurens County Hospital, and failure to inform patients that claims

needed to be filed by July 9, 2008. (See paragraph 81 of Secohd Amended Compiaint).

F. NEGLIGENCE - BREACH OF DUTY IN
SPECIAL RELATIONSHIP

The South Carolina Supreme Court in Meddin v, Southem Ry-Carolina Division,
et &l, 62 S.E.2d 102 (8C 1850}, quoted with app}'bvat the United States Supreme Court,
Aflantic & Pacific R. Co. v. Laird, 164 US 393 (1888) as foliows: |

if the relation of the plaintiff and defendants be such that a duty arises

from that relationship, Irrespective of confract, to take due care, and the

- defendants are negligent, than the action is one of tort. _

Id 82 S.E. at 112 :

Further, the court held that *the negligent aﬁd willful failure tq perform certain
legal duties, not arising out of the particular confract betwaen the plaintifts and this
defendant, but arisihg out of the reiaﬁonéhip creqtad by the contract.... /d. 62 S.E.2d at
13, | |

The South Carolina Supreme CourL\ i.n‘a case presenting a cerfified guestion
from the Fourth Circuit Court of Appeals, held that a consulting firm owed a duty to the
South Carolina State Ports Authorrty to exemise due care o accurately report objective
factual data cnncemlng the Charleston Port if it knaw or should have known that the
report was to also be ussd by a competitor. The duty of the tort-fearsor arises from the
relationship to the injured party. South Carolina Ports Authority v. Borg-Allen &

Hamilton, inc.; 348 S.E.2d 324, 325-326.
The court further held thét a cause of acfion is met |f the following are proved:

1) . the existence of a duy on the part of the defendant to prbtebt the
plaintiff (because of the special relationship);
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2) the failure of defendant to discharge that duty; and
3) injury to the plaintiff resulting from the defendant’s failure to perform.

~ Jd. 436 8.E.2d at 325
The South Carolina Supreme Court issued an opinion in Tommy L. Griffin
‘ Flumbing and Heating Co. v. Jordan, Jones and Gouiding, Inc. 463 S.E.2d 85 ('1995) to
a novel queétion in South Carolina — whether design professionals incur tort liability to a
contractor for purely eponomic_loss. " At the time, é tort action fpi' economic loss was not
recognized. However, the S&uth Carolina Supréms Court noted:
. In the last few years, a growing number of states have refused o apply
the “economic loss™ rule to actions against design. professionals. when

there is a “special refationship® between the design professional and the,

confractor.
(Id, 463 S.E.2d 87)

Alsg, the Supreme Court noted:;

applying these concepts (i.e., a special relationship creating a dufy of care
outside the terms of the contract) to professional ligbllity, we have long
held lawyers and accountarts kabie in tort for malpractice (citations
omitted). These professionals owe & duty o the client ... which arises
separate. and distinct from the contract for services, (c:taﬂons omitted).
We see no logical reason fo insulate design professionals from itabiiity
when the relationship between design professionals and the plaintiff is
such that the design professional owes a professional duty to the plaintiff
arising separate and distinct from any contractual duties between the
parties or with third parfies. (citations omitted). Whether such duty exists
will depend on the facts and circumstances of each case. _
(/d. 463 S.E.2d 89

Subseguently, the South Carolina Supreme Court cited TMy L. Grffin
favorably by reversing a lower court order of summary judgment and stating “Further,
we noted that whether the design professional owés a duty depends on the facts and
circumstances of each case and holding "We find it is 8: facitial issue whether these
circumstances give rise to a special relationship between Architect and Cullum.™ Cuffum
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Mechamcal Construction, Inc. v. South Carolina Baptist Hospital, 544 S.E.2d 838 842

(2001 »
The plaintiffs allege that the providing of services by Laurens County Hospital to

the Patients created a special refationship. The Patients elected to underge surgery

that could have serious consegquences fo their health and life expéctancy. The hospltal

provides certain services such as independently detemmining the scope of practice and '

types of surgeries each ph'ysiciar; can perform in thé hospital and protecting the patients
by operating the hospital in accordance with state Jaw and-regulaﬂons. (See pa;'agraphs
13, 41, and 80 of Second Amended Complaint). The patient is virtually putting his life in
the ‘hands of the hospital employees. It Is difficult to imagine anyone arguing that the

reiaﬁdnshlp between 2 hospital and a patient is not a special relationship.

The plaintiffs allege that Laurens County Hospital breached the duty of care with

the plaintiffs in one or more of the following particulars:

a) failure to require Dr. Brown to cotnply with the Medical Staff Bylaws which |

require the physicians privileged to parfonn surgery fo maintaln current,

valid professional liability insurance coverage in an amount saﬁsfactory fo .

‘Laursns Coungv Hospital;

b) failure o require Dr. Brown to comply with the Subsidy Contraot
requirement of maintaining professiona! fiability Insurance in the minimum
amount of $1,000,000 per ocourrence and $3,000,000 aggregats;

c) failure fo require Dr. Brown, as a condition of having continuing privileges

to perform surgery at Laurens County Hospital, to purchase Extended

Reporting Endorsement Coverage (Tail) from JUA under a claims-made
poficy upon change to another insurance company;

d) fallure to require Dr. Brown, as a condition of having continuing priwleges
to perform surgery at Laurens County Hospital, to purchase Prior Acts
Endorsement Coverage from MAG Mutual under a claims-made policy
upon change fo another insurance company;

e) failure fo frain, instruct, or employ employsss who were knowledgsable
about the differences between Occurmrence and Claims-Made policies, and
who were knowledgeable about Extended -Reporting Endorsement

.Coverage (Tal) and who wsre knowledgeable about Pror Acts
Endorsement Coverage;
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fy - failure fo inform the employee who was responsible for ensuring that Dr.
Brown maintained professional liabllity coverage in accordance with the
Medical- Staff Bylaws and Subsidy Contract that Dr. Brown was under
investigation by Laurens County Hospitsl for injuries to surgical. pafients
potentially caused from inappropriate surgical/ medical treatment and

: malpractice; and
g) fallure to inform surgical patients of Dr. Brown who recaived unexpecfed
compiications during surgeries performed at Laurens County Hospital that
to preserve insurance coverage for their claim, that the claim need fo be
filed before June 9, 2008 when Laurens County Hospital knew, or should
have known, that the patients most probably did net have this information;
and Laurens County Hospital' had the ability to idenfify and notify the

o patients,

The person Laurens County Hosibital .assigned to monitor the physicians to
ensure compliance with the requlrement to maintain professional llablilty lnsuranoe was
Lynn Reaves who was manager of medical staff services. Ms, Reaves was the person
solely responsible on behalf of the hospital, in addition to the Board of Directors, for
reiquiring that the physicians maintain the ﬁrc;:per lnsyrance according .to the_: Medical

Staff Bylaws., (Attachment 22 - Reaves.deposition, 17:6-12), Unfortunately, the

.Manager of Medical Staff Sarvioes ‘had not been properly trained or educated

_ooncemlng professwnal Iiablmy insurance policies, as parhaﬂy evidencad by the

following:

’ did not know the insurance coverage differences- between'a claims made

policy and an occurrénce policy because no one from Latrens Counly

Hospital ever explained or informed her of the difference;

* . did not know the necessity of Extended Coverage Reporting. (Tail
Coverage) nor the necessify of Prior Acts Coverage when insurance

- companies were changed under a claims made policy; :

* did not knaw when Extended Coverage Reporting (Tail Coverage) or
Prior Acts Coverage needed to be purchased or the amount of the cost to
purchase;

* did not know the effect of change In insurance companies on existing

’ potential claims of patients njured at Laurens Counfy Hospital by the
majpracfice of Dr. Brown;
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¥ never asked insurance companiss to explain coverage sven though the
insurance policies advised Interested persons to.contact the company for
further information;

* did not know what the refroactive date-meant In the MAG Mutual
insurance certificate nor the steps to detarmine its meaning; and

* did not inquire about restrictive endorsements contained in the insurance
policy afthough the Insurance cerffficate stated to contact Insurance
company for further informafion.

(Aﬁachment 22 ~ Reaves deposition, 41:7-10; 25: 20-262 37:6-10;
23:19-25; 24:8-12; 24. 13—18)

in addition, Ms. Reaves did not know that patients injured by the malpractice of
Dr. Brown needed to file a claim with JUA by July 8, 2008. Even though such
information was available fo a person knowledgeable in professional liability insurance
and even -though Ms. Reaves knew, or' should have known, ﬂ;:at the patients injuréd by
Dr. Brown did nct have this irffnnnaﬁon. Ms. Reaves did not know fo notify the patients‘
that & claim needed to be filed by July 8, 2009. Even worse, Ms. Reaves testified that
even if she had known of patients who were injured by Dr. Brown,. that she would not

have monitared the insurance policy of Dr. Brown mare closely nor taken steps to

‘inform appropriate personnel at the hospital that the injured patients needed to be

informed of their rights becauss “that would not have been part of my duties for the

 hospital” (Attachment 22 — Reaves depositian, 39:12-40:6).

~ Additionally it was kiown by the hospital staff during the period of July 9, 2008 fo
January 14, 2010, (Le., the periad during which Dr, Brown had thé right and opportunity
to purchase Talil Ine;qrance) that Dr. Brown was potentially committing malpractice on
nUMerous oceasions, |
“The Affidavit of Sandra Thompsen, who was Risk Manager, confirms that:

* concerns arose regarding the October 27, 2009 surgery by Dr. Brown on
Dbde Mitchell as being malpractics;
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* concerns were raised by-Rufus Watkins, MD and Dr. Brown himself about
Dr. Brawn properly performing the surgeries;

* In early December 2008, sleven charis of patients of Dr. Brown were sent

for review by Dr. Madis who submitted his report to the hospital; -
* Dr. Stribling, the Chief of Surgery of Laurens County Hospital, raised
concerns about a surgical complication caused by Dr. Brown that

occurred on December 11, 2009,
* Dr. Stribling raised concemns to Dr. Brian Weaver, Chief of Staff, on

~ December 14, 2009 that resulted in Dr. Brown voluntarily relinquishing
certain privileges on a temporary basis on December 15, 2008. -
' (Attachment 23 — Affidavit of Thompson)
The memo dated January 22, 2010 by Dr. RW. Watkins sets forth that 1t was
common knowledge among all eleven Scrub Techs that Dr. Brown injured nurnerous
patients during surgeries. The memo stated, in part, that:

There was a general concem that there were an inordinate number

of inadvertent injuries.to the bladder, bowel, and ureters, espadially with .
_ the siing procedure, There was (sic) concems that when perfarmed by
this MD the procedure was dangerous and it was stafed there were
injuries in “almost every casse” and that the procedures caused mere

harm than good.”
(Attachment 24 — Exhibit 25, Report of R.W. Waﬂ(ins)

The December 2009 letterfrom the Chief of Surgery, Dr. Stribling, to the Chief of
Staff, Dr. Weaver, sets forth the gravity of concern the medical staff had about the
surgical performance of ‘Dr.- Brown. Dr. Stribling states “a situafion thai-ls of. great
concern to me. | worry greatly about what appears to be a continuing patiern of surgical
misadventures by Dr Byron Erown. ..... Because of what appears fo me to me (sic) a
worrisome pattern of complications, | will, as Chlef of Surgety, respactfully ask Dr.
Brown fo temporarily relinquish his privileges to do all pelvic surgery...” (Attachment 25

— Exhibit 26, Letter from Dr. Stribling).
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" The next day, Dr. Brown relinquished his privileges at Laurens County Hospital to

g perform hystarsctomles anterior and postenor repalrs and uretm'al sllngs until the

beginning of 2010. (Attachment 21 — Exhibit 27, letter from Dr. Brown resigning certain
privileges). Two months later, Dr. Brown voluntarlly entered into an agreement with
Laurens County Hospital ta significantly reduce the gynecological surgeries he was _
allowed to perform and agréed to take a leave of absence from the hospital staff
positions he held. (Attachment 26 — Exhibit 28, Agreemént between Leturens County
Hospital and Dr. Brown),

The September 15, 2011 Memorandum of MAG Mutual documents that Dr.
Brown self-reported ten separate claims (two for Mitchell for separate surgeries) against
his insurance policy. (Attachment 27 ~ Exhiblt 12, Memo of MAG Mutual).

The foregoing is substantial evidence that officiale at Laurens County Hospital
knew that Dr. Brown" was Acauslng serious injuries to patients during surgeries at
Laurens County Hospital. The injuries were occurring during the time period from July
9, 2008 1o January 14, 2010. Dr. Brown had the right to obtain Tail coverage from JUA
dunng this time which would reinstate the insurance coverage on the McCord and
Sherfield claims. Since the Tail coverage was not obtained by Dr. Brown from JUA nor
Extended Coverage from MAG Mub.tal, the professional liability coverage was not
maintained in compliznce with the Medical Staff Bylaws and Subsidy Confract.

The plaintiffs submit that a factual issue presents as to whether Laurens County
Hospital, which ‘was in a special relationship with McCord and Stierﬁetd and with its
patients undergoing surgery, negligently breached the dﬁty of care by failing to »inform
McCord and Sherfield of the claim deadline before July 8, 2010; by falling to require Dr.
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Brown to maintain the profeséional liability insurance while Laurens County Hospital had

financial leverage over Dr. Brown; by failing to train, instruct, or employ employess
knowledgsable in Insufance rﬁatt_ers; by faifing to monitor ;Shysicians committing
malpractice to malintain professional liability insurance;-and by failing to communicate

with other employaes reéardihg ‘malpractice committed by physicians. |

. G. CASE FILED WITHIN STATUTE oF._uwTATiorgs
| 1, Breach of Gontract

An action for breach of contract must be brought within three years of the dafe
the action accrues. 8.C. ACode §15.3-530(1). The discovery rule determines the daie of
accrual for a breach of contract cause of action. -Pursuant to ﬂwe‘dig;mv_ery rule, a
breach of contract accrueé not on the date of the breach, but rather on the date the
aggrieved parly either discovered the breach or could 6r should have discoversd the
breach. Maher v. Tietex Corp, 500 S.E.2d 204 (S.C. App. 1998). o

The Notice of Intent to File Suitn McCord was flled July 20, 2011. The pre-suit
mediation was held December 1 2011 and It wess disclosed that MAG Mutuel lnsurance
Company was not providing insurance coverage for the claim.  McCord then
subpoenaed JUA for the insurance neoords of Dr. Brown, The insurance reconds wers
sﬁbpﬁenaed in January 2012 and respanses were probably received in the February-
March 2012 time frame. Sometime thereafter, it was leamed tivat JUA did not issue Tafl
insurance coverage to Dr. Brown. Further, it was months later bafore McCord reaeived
documents from Laurens County Hospital in discovery which included the Medical Staff
Bylawe and Subsidy Corfract. Sherfisld did not contact the taw firn untll May 5, 2012,

23
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The Notice of Intent to File Suit in Sherfield was filed May 25, 2012. On March 11,
2014, Judge Addy entered judgfnant irt favm; of McCord and Sherfield, (Attachment 4 —
Exhibit 6 and Exhibit 6) | | ;
tt would have been é&ne months after December 2011 when documents were
produced in the McGord lawsuit that would allow McCord to discover the breach of -
contract by Laurens County Hospltal. ft would have been even later for Sherfield
because she did not contact the law ﬁrmj untll May 2012. However, even using the
earliest date of December 2011as the date of discovery or *accrual’ of the breach of
confract cause of action, the commencement of -action against Laurens County Hospital
on March 11, 2014 was well within the thres year statute of limitations, Thus, the stafuie

of limitations doas not’apply\to the breach of contract causs of action.

2. Negligent Breach of Duty of Care

An action for negligence under the South Carolina Tort Claims Act must be
“‘commencad within two years after the date tl-ré"loss was or should have been
discovered” S.C. Code §15-78-10. It is clear that a cause of action for negligance
cannot accrue until there is an injury. An injury must first occur befora a parly can
niﬂalntaln an ;acﬁon to enforce it since injury is an element of a cause of action in ’;on.
McAlhany v. Carter, 781 S.E.2d 105 (S.C. App. 2015).

The piaintiffs did not suffer a loss by the aéﬁons of Laurens County Hospital nor
have a right to sue Laurens County Hospital unfl judgment wa#ran@ered against Dr.
Brown. At that point, the negligent acts of Laurens Cournty Hospﬁ;l employees resulted
in a loss, i.e., judgments would have been covered by professional liability insurance bt
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~was not available. The judgments in favor of McCord and Sher‘ﬁeld.were rendered

March 11,-2014. (Attachment 4 - Exhibits 5 and Exhibit 6). The action against Laurens

County Hospital was filed 15 days later on March 26, 2014, well within ‘the two year time

period.”

Tha complaint against Laurens County Hos'pita[ and 'Greenvilie Health System
was filed within the three y:a-ar time perlod for breach of contract actions and was filed
within the two year time period for negligent breach of duty of care '

H. EXCEFTION TO WAIVER OF IMMUNITY IN TORT
CLAIMS ACT DOES NOT APPLY IN THIS CASE

Laurens County Hospital contends that paragraph 4 of S.C. Code §75-78-60

provides irﬁm_unit'y to Laurens County Hospital; howaver, the immunity provifaions do not
apply to the breach of contract cause of action.

"The tidle. of this Act Is “South Carolina Tort Claims Act’. S.C. Code §15-78-20.
The purpose of the Act, in part, is stated as “Public Pohcy Regandlng Tort Liability” ..
“Contract Hability Unaffected S.C. Cade §15-78-20. Specrﬁcally, “d) Nothing in this
chapter affects Hability based on a confract nor does [t affect the powers of the State or
its polificat subdivisions to coﬁtract” S.C. Code §15-78-20 (d).

Thus, it is clear that ‘the South Carofina Tort Claims Act does not apply to breach
of contract which is the first cause of action.

The fse-cond cause of action Js a negligence cause of action for failure fo exercise
due care by -Laurens County Hospital in providihg 'se‘rvice,s reléted to surgeries
peﬂénn'ed by br. Brown at Laurens Courity Hoﬁpftaf that had serious affect on the
quality of life and life expectancy of McCord and Sherfisld. A speclal relationship

required Laurens County Hospital fo- exercise due care in providing services which
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plaintiffs allege Laurens County Hospital failed to do. (See paragraphs 586,788, 10,
11, 12,13, 14, 15, 16, 80, 81 and 82 of Second Amended Complaing).

The South Carolina Tort Claims Act does not provide immunity for Laurens
County I;IOSprtal_ failing o 'exerciés due care in providing services to its patients with
wﬁom it has a sper.iial relationship. This Is & general negligence action. (Sée:'Dauddns
v. Uriion Hospital District, 658 S.E.2d 501 (8.C, 2014) holding action against hospita! for
injuries fo patient from fali when paﬂenf attempted to use batﬁropm was a negiigence
claim, not a malpractice claim.)

Thers is-also a legal question that has not been established which is *Are
Laurens County Hospltal and Grsenville Health System political subdivisions of the
State of South Carolina or some other corperate form such as a public service district?”

The distinction is relevant because the South Carolina Tort Claims Act appears to cover

' just “the Stdte, political subdivisions, and employees, while acting within the scope of

official duty.” S.C. Codle §15-78-20(5).

R_ecentiy, various newsbap'ers have repor{ed that the Greenville Health System
governing board has denled the State of South Carolina from conducfing an audit™
because Greenville Health System took the position that it is not a political subdivision
of the State; but, rather, a public sefvice district Also, the G'r"aenvil!e Healith System
filed and threatened {o file legal actions fo determine its legal staftus so that it-r_nay enter
into oéntrac’m with out-of-state corpﬁraﬁbns. Suffice it to say that there has been no
evidence that Laurens County Hospital or Greenvile Health System are political

subdivisions of the State of South Carolina, If Greenville Health System or Laurens

26

121




A —

County Hospital make this claim, the plaintiffs request _the opportunity to condﬁct
discovery, including depositions and dosument producfion, on this issue.

The plaintiffs submit that the Immunity of the South Carlina Tort Claims Act
does -not cover breach of confract which is the First Cause of Action. “Also, the South
Carolina Tost Claims Act does not cover negligent breach of the duty of care in a spedial .
relationship which Is the Second Cause of Action. Further, there Is no svidenpe that
sither Laurens County Hospital or Greenville Health Systerh is a political subdivision of

the State and entitied to the protection of the South Carolina Tort Claims Act.

CONCLUSION
The plaintiffs request that the Motion for Summary Judgment be denied for the

reasons set forih above. )
. Respectfully submitted,
McGowan; Hood & Feider,'LLc

'Mg‘gh@mcuowanhood.com
Jay F. Wright

SC Bar No. 78738
jeywright@megowanhood.com
P, O. Drawer 1776

Anderson, SG 28622-1778
(864)226-6228

(864)231-8011 facsimile

. ATTORNEYS FOR THE PLAINTIFFS

August ﬂ , 2015,
Anderson, South Caroiina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS ) C.A. FILE NO, 14-CP-30-250

Chris Katina McCord, Christopher
McCord, Janice Sherfield, and
Jerry Sherfield,

Plaintiffs, - CERTIFICATE OF SERVICE
Vs, .

Laurens County Health Care System

)

)

)

)

)

y

)

|

and Greenville Healthcare System, )
' )

)

Defendénts.
3

I, Terry D. Allen, am an employes with the faw firm of McGowan, Hood & Felder,
[.LC, attorneys for the Plaintiffs. | do hereby cetfify that | have served all counsel in this
action with a copy of the documents herein specified by mailing ‘a copy of the same by
U.S. Mail at Anderson, South Carolina, with first class postage paid as follows:

PLEADINGS: Pilaintiffs’ Memorandum in Opposition to Mofion for Summary
Judgment o i :

COUNSEL SERVED:  Kenneth N, Shaw, Esq,
Haynsworth Sinkier Boyd, PA

P.O. Box 2048 .
Greenville, SC 29602-2048

DATE OF MAILING: August /Z 2016

McGowan, Hood & Felder, LLC
' ff_ﬁ——— Terry D Alien,
Paralegal '
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS C.A. No.: 2014-CP-30-250

Chris Katina McCord, Chriswopher McCord,
Janice Sherfield, and Jerry Sherfield, i

Plaintiffs.

Defendants’ Reply Memorandum i
Y. Support of Summary Judgment

Laurens County Health Care Sysiem and
Greenville Health Svstem.,

Defendanis,

In response 1o Defendants’ Motion for Summary Judgment. Plaintifis have filed a
“Memorandum in Oppositon 1o Motion for Summary Judgiment™ dated August 11, 2016
(hereinafter “Plaintiffs’ Memo™) and a “Supplement 1o Memorandum in Opposition © Motion
for Summary Judgment” dated December 8, 2016 (hereinafter “Plaintifls’ Supplement™). While
many of Plaintffs’ arguments were anticipated and addressed in Defendants’ initial motion and
memorandum, Defendants fec] compelled to file this reply memorandum 10 address a few issues
raised by Plaintiffs’ memorandums. Defendants will address each issue in the order in which
they were raised by Plaintiffs:

1. On page 5 of Plaintiffs’ Memo, Plaintiffs state that it ~has been judicially deter;'nincd that Dr,
Brown committed medical malpractiee...” Techniéally, thet is not correct. Plaintifls
gbtained defeull judgments against Dr. Brown. A factfinder never determined that Dr.

Brown committed malpractice. That is important because Plaintiffs now contend thal
Defendants should be responsible for damages that neither Defendant, nor anyone else,

contested in court.
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2. Onpages 6 and 7 of Plaintiils® Meme, Plaintiffs arpue théi the term “services™ is ambiguous
and should include things like complying with state Iaws and regulations. While Defendants
anticipated this argument and addressed 1t in their initial memorandum, Plaintiffs: own use of
the term “services” further demanstrates how disingcnuous the argument is. In the first
ﬁww on page 9, Plaintiffs contend that “a hospital cannot provide any services to patients
until gﬁer if has been licensed, .” How can “services” include complying with laws and
regulations if, by Plaintiffs' ewn admission, hospitals have to be in compliance with the laws
and regulations before they can provide any “services.”

3. On page 9, Plaintiffs quole Section 3.2.1(e) of the Medical Staff Bylaws. Asnoted there, the
section states LIPs “shall maintain valid professional Kiability insurance coverage in the
amowunrts deemed pecessary by the Board from time 10 Ume and shall provide a eurrent
ceritficate of mswrance as recemmended.” Plaintiffs and their expert. Dr. Hvde. have tried to
insert the words gt all tmes” after “maintain™ to support their argument that Dr. Brown was
required under the Bylaws to purchase “tail coverage.” However, those words stmply are not
there, In fact, other than briefly referencing the amount of coverage required, The Bylaws
are silent as to any specifics about the professional Jiability coverage that is required. They
do not specify whether the policy should be claims made or occurrence based, They do not
specify what endorsements or exclusions may or may nol be in the policy. There is simply
nothing in The Bylaws. or any other evidence.in the record, indicaling that Laurens required
Dr. Brown to maintain professional liabiih‘_\; inswrance that would cover all claims made
against him.

4. On page 15, Plainuffs contend that Laurens had several options in which it could have forced

Dr. Brown to purchase tail coverage, but all of Plaintiffs’ contentions are purely speculative,
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. Bepinning on page 16. Plaintiffs argue that they should be allowed to maintain a negligence

. Beginning on page 23, Plaimiffs argue that the case was filed within the stamte of limitations.

.

There is no evidence that Dr, Brown would have agreed to purchase 1ail coverage if Laurens

threatened to suspend his privileges or threatened to demand immediate repayment of the

P

amount owed under the Subsidy Contract. In fact, it is undisputed that Laurens did each of

those things and il had no impact on Dr. Brown's decision to forego tail coverage.

action against Defendants, because there were duties breached that did not arise out of the
contract between the parties: however, it i3 unclear what duties Plaintiffs are referring 1.

The duties ideniified on pages 18 and 19 that they allege arose from the “special

P

relationship™ are the exact same duties they spent the first 15 pages of their memo arguing
were contractual duties. The law does not allow Plaintiffs to argue a breach of the same duty

under both a contract and tort theary, See Tomniy L. Griffin Plumbing & Heating Co. v,

P

Jordan, Jones, & Gouiding. Inc., 320 S.C. 49, 54-35, 463 S.E.2d 85, 88 (1995}, .

NoF s

As an initial mater. at this lime, Defendants are only alleging the defense bars Plaintiffs' tort

P

cause of action, not their contract cause of action. Plaintiffs do not dispute that the McCords

were aware of the possibility that there was no insurance coverage by December [, 2011

N

Plaintiffs comend in the last line on page 23 that “Sherfield did not contact the law firm until

SN e .

May 3,2012.7 Dcfendants-belicve this to be a typo as the records produced during discovery
show that Sherfield Silled ol a client questionnaire on May 3, 2011 and had entered into a

retainer agreement with counsel by December 2011. Farther, Plaintiffs already admitted that

P
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their counse! was aware as of December 1, 2011 of the possibifity that Dr. Brown did not

N

have any medical malpractice insurance coverage for the claims brought by Mr. and Mrs.
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Sherfield, (see Plaintiffs’ Resp. w Def. First Req. for Admissions, § 5, attached as Exhibit D

1o Defendants® motion)

. On page 24, Plaintiffs argue that they did not suffer a loss by the aclions of Laurens or have a

right to file suit against Laurens until # judgment was rendered against Dr. Brown. This
poirt highlights many of the fallacies of this case. First it proves that Plaintiffs are
essentially contending that Laurens should indemnify Dr. Brown when there is no evidence
that Laurens .ever agreed to do so_: Second, contrary 10 their contentions, had Dr; Brown
purchased tail coverage or extended bad acts coverage, they would not have automatically
recovered the entirety of their judgments. Dr. Brown had a $1M/83M policy, so at most they

would rave received 51M each, and it is certainly a possibility that given the fact that sevetal

.other claims were made against Dr, Brown in 2009, he may have already exceeded his $3M -

anpual aggregate, which would have preciuded Plaintiffs from receiving any insurance
proceeds. In addition, the 1estimony from Plaintiffs’ insurance expert confirmed that Dr.
Brown’s move out of the coumry and subsequent refusal to participate in the defense of the
case could have provided grounds for his carrier to deny coverage for the claims. (See Dep.
Of James M. Carsan, Ph.D., July 7, 2016, pp. 18-19, attached hereto as Exhihit A). Finally,
Plaintiffs knew as of December 1, 2011 that there may not be coverage for their tlaims
against Dr. Brown, but in an attempt 10 get around the statute of limitations, Plaintiffs now
argue that they were not actually injured until they were unable to collect ihe judgments
against Dr, Brown in March of 2014. However, if their claims are dependent upon their
inability 10 collect the judgments. then their claims still have not ripened as they have another
six years in which they could enforce the j{xdgments against Dr, Brown. See S.C, Code § 15-

35-810.
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8. In the last part of Plaintiffs* Memo, Plaintiifs argue that r;berc is a legal question as to
whether Defendants are subject 1o the Tort Claims Act. As noted in Defendants initial
memorandum, there are no allegations that GHS is independently liable to Plaintiffs, so
(GHS’s status is irrelevant, though Defendants would point out that the South Carolina
Supreme Court hes held the Tort Claims Act applicable to GHS. See Benton v Roger C
Peace, 313 8.C. 520, 443 S.E.2d 537 {1994). All negligent acls ar omissions are asserted
against Laurens prior to its agreement with GHS, so the only question is whether Laurens
\yas‘subject to the Tort Claims Act at the time of the alleged negligent acts or omissions.

‘ Plaintiffs do not and. cannot dispwme that it was as Plaintifis* counsel has acknowledged the
applicability of the Tort Claims Act to Laurens in numerous prior cases in front of this court.

9. InFPlaintiffs’ Supplement, they argué that because South Cafolina siatwes specify that
hospitals are 1o operate for the benefit of the inhabitants of the area, they are hmended
beneficiaries of the hospital’s operations. including ifs bylaws. While hospitals withow
question provide a benefit to the citizens of the community, not everytiing the hospital daes
is for-the benefil of individual citizens. 1t is & busincss, and it bas to do yuany fhings to |
ensure that it stays in business, which includes things that may not benefit individual ciizens.
For example, the hospital’s services generally are not provided for frec.. At times those
gervices can come al a great cost {o individual citizens. The same is true with the bylaws.

© ‘While some bylaws ¢ertainly provide a benefit to patients, others are enacted solely for the
benefit of the hospital 10 ensure that its business interests are protecied.

10. On page 2 of Plaintiffs’ Supplement, they misquote Defendants’ expert. Mr. Weiss
specifically denied that the professional liability insurance requirement in the Bylaws was

there for the benefit of the patients, {Weiss dep.. p. 58:9-14). Plaintiffs take the quoted
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portion from page 67:2-20 of Weiss's deposition out of context and change the pronoun
“they” at the beginning o “the patients,” but when the s‘e;nlence is ;'cad in its full context, it.is
clear that when Mr. Weiss said “they” he was referring to the hospital.

11. On page 3, they ciie p. 71:12-2] of Weiss's deposition for the proposition that the failure of
the medical staff to enforce the Bylaws would be a violalon of their duties. Again, when
read in its full context, it is clear that Weiss only agreed that if the medical staff failed to
enforce some of the Bylaws (he was specifically asked about a hypothetical situation in

. which a doctor would be allowed to perform-a surgery he was not credentialed Lo perform). it
could be a violation of their duties. Hc did not agree that the medical staff owed a duty 1o
patients 1o enforce all of the Bylaws.

12. On page 3, Plaindffs again argue thet Laurens had access 1o information about Dr. Brown
committing malpractice that Plaimiffs did not have any way of discovering, and that had
Laurens shared that information with Plaintdffs. they would have filed a lawsuit before the
policy expired. Defendants will point out again that there is no evidence that Laurens had
any knowledge of Dr. Brown potentially committing malpractice unti) severa] months after
he switched insurance carriers and declined to purchase tail or prior bad acts coverage, And
once Laurens found out, Lhey immediately began an investigation which ultimately led 1o Dr.
Brown's privileges being revoked, |

In conclusion, Plaintiffs have submitied “voluminous™ amounts of information and sel
forth a litany of “facts™ in an attempt to confuse the issue and create a question of fact, but this
casé ts not nearly as complicated as Plaintiffs would have this Cowt believe. They each filed
suit against Dr. Brown alleging medical malpractice, and they each obtained default judgments

against him. They have been unable to collect those j udgments, so they now want to have
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Defendants held responsible for the judgments despite the fact that Defendants were not a party
to those actions and had no opportunity to defend those actions. which would be a fairty obvious
violation of the Due Process Clause.

At the end of the day, the guestion for this Court is fairly simple - did Laurens owe a
legal duty to Plaintiffs 10 ensure that Dr. Bfown had insurance coverage for their claims 'at ﬂ;e
time those claims were made‘:’ That is a question that must be answered by tHi§ Court and one

that cannot be left for a jury 10 decide. Madison v. Babcock Cir., Inc., 371 S.C. 123, 136, 638

8.E.2d 650, 656 (2007). If this Court determines that ﬁém was no such duty, then Defendants -

are entitled to suronary judgment as a matter of law. [d.

HAYNSWORTH SINKLER BOYD, P.A.

("/ /g
\Aji L.GL/\D
Kenbeth N, Shaw  SC Bar No. 77859

kshawg@hsblawfim.com
J. Ben Alexander SC BarNo. 015323

balexander/at: .CO
PO Box 2048
Greenville, SC 29602
364-240-3323
864-240-3300 (fax)
Atwmeys for Defendants
Dated; { ZS { t7
Greenville, SC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS C.A. No.: 2014-CP-30-250

|
Chris Katina MeCord, Christopher McCord, |
Janice Sherfield, and Jerry Sherfield.

PlaimtifTs,

Certificate of Service l
V.

Laurens County Health Care System and
Greenville Health System,

Defendants.

1 HEREBY CERTIFY that a copy of Defendants’ Reply Memorandum in Support of

Summary Judgment was served upon coumsel of record, Joseph G. Wright, by email dated

. January 5. 2017 and an additignal copy will be served by hend delivery at the motion hearing

scheduled jor January 6, 2017.

HAYNSWORTH SINKLER BOYD, P.A.

d & Ao,

Kemeth N. Shaw

Greenville, 5C
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EXHIBIT A

DEPOSITION OF JAMES M. CARSON, Ph.D. 18

and what are some other reasons that coverage may
not have applied?

well, every -- wouldn't be an insurance contract
without exclusions. And so, Tike other pplicies,
there's a host of exclusions and a section of
exclusions of course. And so anything from fraud
to violaring statutes and'a whole host of other
reasons. A

1% the doctor failed to coopéerate in the defense
of the claim, would that be a reason for denying
coverage?

one of the duties is to cooperate with the
insurer. And so it's usually not in the
exclusions section, but it's meore part of the
duties tﬁat you follow for coverage. And so T
wouldn't say it necessarily gave rise to denfal of
coverage, but it certainiy can be problematic in
how the insurer is zble to handle the claim or the
coverage.

In your experience, has an insurance company ever
denied coverage hecause the insured refused to
cooperate in the cltaim?

I've never been involved in a case where that was

the guestion. And I don't have particular

knowledge that that has been a cause for denial of

N e N o Wy o o e Wy . W e W v W e N o o e N
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DEPOSITION OF JAMES M. CARSGN, Ph.D. 13

coverage; So I'm not sure if that's been a reason
that's been used.

But certainly there's language in most insurance
pelicies, liability insurance policies, that
requast or require that the insured cooperate in
any defense of a claim on the policy; is that
correct?

Yes,

and 7f the insured did not do that, the insured
would then be 1in breach of the contract between
the insured and the insurance carrier, correct?
I'ﬁ not sure if I'd use the word breach, but
certainly they -- if they weren't cooperating, 2as
you say, then that would be against the policy
terms.

In an jnsurance'contraét,_the insurance company --
so if we say in this case Jua, JuA's obligations
under the insurance policy would be to the
insured, to 5r. Brown, correct?

Dr. Brown was the named insured, so yes.

and the insurance company owes their obligations
and their duties to the insured., Am I correct in
that?

The insured would be the primary person in this

case that the insurer owes allegiance to.
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STATE.OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF LAURENS ) C:A. FILE NO. 14-CP-30-250
Chris Katina McCord, Christopher )
* McCerd, Janice Sherfield, and )
Jerry Sherfield, ) :
) SECOND
Plaintiffs, ) AMENDED COMPLAINT
. ) AND
VS, ' . ) DEMAND FOR JURY TRIAL
: )
Laurens County Health Care System )
and Greenville Health System, ) ol =]
) me —
Defendants. ) 2m F
) C.J ;zn ' =

Plamtffs compfiaining of Defendants hergin, wouild respecEx@ show xnto the -

JJ f...1 "::'

—_—

Court aqd- al!ege that: ' . T 9

] 1. Plaintiffs, Chris Katma McCard (“Mrs. McCord”™) and Christopher MeCord
("Mr, McCord") are residents of the County of Laurens State of South Carclina and are
presently and were husband and wife at all relevant times herein.

2. ‘Plaint'r'ﬁs, J:anice Sherﬁeld ("Mrs. Sherfield”) and Jerry Sherﬁqld C'Mr.
Sherﬁsr-q‘"), aré- rasidents of the Coupty of Laurens, State of South Carolina and are
presently and were husband and wife at all relevant times herein. | '

3. ‘Defendant, Laurens County Healthcare System,’ d/b/a- Laurens County
Hospital ("Laurens Cqunty Hbspital"). was, at all relevant times herein, upon infbrmation
and belief, a private ﬁon—proﬁt corpoéﬁon orgainized and existing under the Iaw'g of the
State of South Carolina with its pl_'incipal place of busineés in Laurens County, Soﬁth

Carolina, Subsequent to the acts giving rise to the causes of action herein, upon
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. Information and belief, Laurens County Hospital entered into an agreement of

consolidation or ﬁ'lergerwith Greenville Health System dated July 1, 2013.

4, Defendant, Greenville Health System (“GHS"), is a political subdivision of
the State of South Carclina with its principal place of business in Greenville Counﬁy,
South Carofina. Subsequent to the acts giving rise to the causes of action herein, upon
Information and belisf, GHS entered info an 'agreement with Laurens County Hospital
eﬁtitled Lease and Contribution A-greement BaMeen taﬁrens County Health Care

Sys_tém &;’Id Greemnville Health System (“Agreement’). Under Section 2.3 Asstimption of

Ligbilifles, GHS agreed,' amor_ig other things, to assume, perform and discharge any and
all liabliities and obligations of Laurens County Hospital related to the hospital which
existed as of July 1, 2013, The liability and obligation of La.u;ans County Hospital to
McCord and Sherfield was related to the hospital and existed as of July 1, 2013,
Accordingly, the McCord and Sherfield liabifity and obiigation was assumed by GHS and
GHS agreed to perform and dschargs the liabilty and obligation fo McCord and
Sherfield. | -

5. in 1999, the Insﬁtu_te of Medicine published a report ehtiﬂe_d “To Emr ls
Humén” which estimated that as many as,Q&,OOD people a year .die in U.S, hos'pitals
because of medical erors. O an annual basis, in the United States, there are more
deaths in hospitals due to med}ca_l errors than deaths from motor vehicle accidents.

This is in addition to patients who do not die but suffer serious Injuries from medical

 errors as experienced by Mrs. McCord and Mrs. Sherfield.
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6.  In 2010, the Office of the Inspector General for the Department of Health
and Human Services estimated tf;at medical negiigence contributed fo the deaths of
180..000 Medicare patients a vear. .

" 7. In2013, the Journal of Patient Safety estimated that between 210,000 and
440,000 patients suffer some type of preventable harm in U.S, hospitals that contributed
to their death.

8. United States hospitals were aware in 2008 and 2008 of the medical
malpractice epidemic that caused the high incfdence of deéths and serious injuries to
patients in hospiials; consequently, it was common practice for hospital administrations
to require physicians that are allowed to treat patients and perfohp surgery in hospitals
to cairy and maintain medical malpractice insurance. '

9.  The purpase of hospitals requiring physicians that it allows to perform -
surgery to carry and maintain medical maipractice insurance is, fn part, to benefit and

protect innocanit patients who are injured whils in the hospital due to negligent conduct

of the surgeon to have a means 1o recover damages for the injuries wrongfully inflicted
upon them _ | -

10. The public policy of Soyth Carolina in 2008 énd 20089 required hqspitals to
'monitor patient care through oversight, to ensure that the patienf received quality
medic;al care, to have as a high priority the safely of the patients, and to protect the
patients while in the hésp[rtai. -

11. The State of South Carolipa in 2008 and 2009 had in force. policies,
procedures, programs, statutes, and funding to support the pubiic policy to monitor
patient care through qversight, to ensure that the patients received quallly medical cara,
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to have as a high priority the safety of the pafients, and to protect the patients while in

the hospital, such as:

*

*

*

funding of Medicaid to pay hospitais for patient care;

funding for the Medical University of South Caroline and the
University- of South Carolina. Medical School for physician training
to deliver healthcare In the hospitals of South Carolina; and

tax reductions and financial grants fo hospitals in South Carolina.

12,  Laurens County Hospital, like other hospitals in South Carolina, adop‘ted'

Medical Staff Bylaws to monitor patient care through oversight, to ensure that the

patients received quality medical care, to have es a high priority the safety of ’rhe

patients, and to protect the patients while in the hospital by requiring the following:

a)

g

To ensure that all patients admitted to or freated in any of the
facilities, departments, or sarvices of the Hospital shall receive the
quality of patient care that is achievable commensurate with
‘community resources avallable

To be accoun_table to the Board for ensuring an optimal fevel of
professional performance of all LiPs (“physicians”) authorized to
practice in the Hospital through the appropriate delinestion of
Ciinical Privileges and through an ongoing review and evaluation of
each physician's performance in the Hospital;

' To'provide oversight of care, treatment and services provided by;

members of the Medical Staff, assure uniform quality of patient cars

treatment and services and be accountable fo the Board for sams;

To iniiate and maintain ruies and regulations for the proper
functmnmg of the Staff;

To account and report to the Board concemning organlzaﬂonal
performance improvement activities in the Hospital;

To assure the qualifications and competencs of physicians through
& credentialing procedure, including mechanisms for appointment

. and reappointment and the delineation of Clinical Privileges;

To evaluate amd monitor the quality of patient care;
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h)  To develop and monitor compliance with these Bylaws, the Rules
- and Regulations of the Staff, and other Hospital policies, all as may
be in effect and as may be from time fa time amended;

To assure that the same level of care will be provided for all
patients recejving a similar service, regardiess of the location in
which the service is provided.

s

13.  Laurens County Hospital independently determines the scope -of practice
and types of surgeries each physician can perform in the hospital. The scope of
.pracﬁoe and types of surgeries the Hosbital approves f(‘)r' each physician is referred to as
privileges granted Sy Laurens County Hospital,

14,  One of the 'requirements for being priviteged Initially and continuing at
Laurens County Hospital was for the physician to posses's current, valid prof&ssional
liabifity }nsurance in an amount satisfactory io the hospitgt. This requirement is to make
* certain that the - physician has medical malpractice insurance fo compenéate any

patien'ts that the physician injured by malpractice. |
15, On. February 14, 2002, Byron A. Brown, MD (“Dr: Brown") and Laurens
County Hospital entered into an agreemani in which Laurens County Hospital aéree,
among othér things, to assist Dr. Brown in.establishing hrs préctice in Laurens County,-
South Carolina, by agreeing to s.:ubsidize and guarantee his nat pracﬁce coliection of
$27,000 per month for 36 months (‘Subsidy Contract’) and then-to be repald prorata
' over the next ten yeér:s. Dr. Brown agreed to pursue the medical praclice oﬁ a full-time
basis, to comply with all provisions of the Médicai Staff Byiaws of 'Léurer.:s County
Hospital, to ;;rovide setvices in his specialty on an on-call ﬁaﬁon basis to all pat%ents
‘he is requested by other physictans to ses at Laurens County Hospital, and to provide

professional services to the communify and fo patients at Laurens County Hospital.
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" 16.  An importarit condition of the Subsidy Contract, as well as compliance with |
the Medical Staff Bylaws, was the reqﬁiranent'that Dr. Brown maintain professional
liability insuranc_:e and failure to maintain the professional lizbility :insurance made the
Subsidy Contract subject te termination. Further, that the professional liability Iihits be
a minimum of $1,000,000 per claim /_$3,000,000 aggregate; that proof that the
premiums on said policy have been prepaid be furnished; and that the poﬁcy remain in
full force and effect. AddltionaHy Dr. Brown was required to notify his fnsurance
company that if said policy was cancelled for any reason, that notice of cancellatlon was
to be provided by the insurance company to the Chief Execuﬁve Officer of Laurens
County Hospital. ‘

17.  Dr. B-rown obtained a Professional Liability Policy, i.e.,. medicai
melpractice insurance policy, issued by South Carolina Medical Malpractice Insurance
Joint Underwriting Association (“JUA™ Policy Number JBMOQ560 In the amount of
$200 000 each claim and $800,000 annual aggregate for the. poltcy period .Juiy 9, 2002 '
to July 9, 2003 (“JUA Poiicy”) and additional unlimited coverage from the South Caroilna
Pafients’ Compengaﬁon Fund ("PCF).

18. Dr. Brown maintained professional liabllity insurance coverage from
JUA/PCF until July 8, 2008, o

19.  Dr. Brown received the sum of $844 447 in subsidy payments from

. Laurens County Hospital from 2002 until June 2005. The Subsidy Contract provided

the subsidy payments would be forgiven on a prorated poi'tlon over ten years which was

$5,370 per month beginning July 2005 and continuing until June 2015.
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20. Laurens County Hospital had the a‘utho_-rity to ferminate its obligations to
Dr. Brown under the Subsidy Céntra:ct if the professionalhh’ébility insura_nc‘:e‘was
canceled and require Dr. Brown to repay all subsidy advances immediately.

21, On December 18, 2008, Mrs. McCord presented to Laurens County
Hospital for_élecﬁve surgery to be performed by Dr. Brown, Before admission to the

hospital, Mrs. McCord and the agents, servants, and employees of Laurens County

Hospital .entered into a contract and executed certain documents, one. of which is

entiied *Conditions of Admission”. The express and implied fem_:s of the contract
included, among other things, a promise by Mrs. McCord to pay, or. cause to be paid,
the account of the hospltal in accordance with the regular rates and terms of the.
hos;;ital and the hospital agreed to render services to Mrs, McCord.

22.  The "Conditions of Admission® document did nat specify the services to be
rendered fo the patient by Laurens County Hospital, however, the services would
include, at a minimum, the requirements of Laurens County’ Hospfal to ‘provide tﬁe
following essential services:

' * compliance with state law and regulations;

* compilance with federal law and regulafions; .
* compliance with the Medical Staff Byiaws by Laurens County
Hospital and the privileged physicians, specifically the portions that’
affect the health, safety, and legal rights of the patients; and ,
. compliance wrth the contracts betwesn Laurens County Haspital
and privileged physicians, specifically the portions’ that aftect the

.health, safety, and Jegal rights of the patients.

‘ 23.  The Conditions of Admission document was prepared by agents, servants,
or employees of Laurens County Hospitat and has been used by Laurens County

Hospital since, at least, 1983.
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24, On Decemter 18, 2008, Dr, Brown performed surgery on Mrs, Mcb_ord by
implanting mesh and a sling during surgery without assessing Mrs. MeCord for signs or

symptoms of incontinence. The surgery weas unﬁecessary and Mrs. McCord was

severely injurad by the malpractice of Dr. Brown,

25, On February 19, 2008, Mrs. McCord again presented to the Laﬁrens
County Hospltal for corrective surgery th be performed by Dr. Brown. B_éfore admissién
to the hospital, Mrs.. McCord and the agents, servants, and employees\ of Laurens
County Hospital entered into a contract and executed certain documents, one of which

is entitied “Conditions of Admission”. Dr. Brown performed additional surgery on Mrs. -

' McCord. Again, Mrs. McCord was ‘severely ln]'l_Jred during this surgery by-_the. ,

malpractice of Dr. Brown. ‘

26.  On April 17, 2'0091 Mrs. McCord again presented to the Laurens Countg;
Hospital for ;:orrective surgery fo be performed by Dr. Brown. Before admission to the
hospital, Mrs. McCord "and the agents, servants, and empioyees of Laurens County
Hospital again entered into & contract énd emméd certain documents, one of which is
énﬁﬁég:l “Gorilditions of Admission®. Dr. Brown performed addiﬁonal surgery on Mrs.
McCord.  Again, Mrs. McCord wes severely injured during this surgery by the
malpractice of Dr. Brown.

27. Dr. Brown cofﬁmftted numerous acts of medical -malpracﬁcé on Mrs.
McCord that caused significant injuries resufting in 33 corrective surgeries fo date with
additionai future medical treatment which will be needed fér treating the injuries.cau;sed

. by Dr. Brown's negligence.
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28, ‘lLaurens Coun{y Hospital submitted medical bills to Mr. and Mrs, McCord
in the amount of $56,882.00 for the threa surgeriss which occurred at Laﬁren,s County
Hospital and; in accordance with the terms and conditions of the contract, Mr. and Mrs,
McCord paid, or caused to be paid, an agresd upon amount fo Laurens County
Hospital. . R

28, The malpractice claims of Mrs. McCord against Dr. Brown for the
surgeries he performed ‘on Degember_'i&. 2008, February 18,-2008, and April 1 7,2009
were covered unﬁer the JUA ﬁﬁlicy at the fime of the surgen‘eé. |

30. It Has been judicially determined that Dr. Brown was negligent and inflicted
damages on Mrs. McCord as a result of his malpractice in the amount of $1,740,392.75,
plus interest, and to Mr. Mccbrd in the amourit of $58,789.40,plus_intemst

31. | On May 29, 2009, Mrs. Sherfield presented to Laurens County Hospital for
elective surgefy fo be performed by Dr. Brown. Before admission to the hospital, Mrs,

Shgrﬁeld and the agents, servants, and employess of Laurens County Hpspital entered

into a contract and exectried ceftain documents, one of which is entitied “Conditions of

Admission®. The express and implied terms of the contract, among other things.
included a promise by Mrs, Sherfield to pay, or cause to be paid the account of the

hospital in accordance with the regular rates and terms of the hospital and the hospital

agreed to render services fo Mrs. Sherfield.

32.  On May 29, 2009, Dr. Brown performed surgery on Mrs. Sherfield by
implanting mesh without assessihg Mrs. Sherfield for signs or-symptoms of
incontinence. The surgery was unnecessary and Mrs, Sherfield was sevafety injured

during this surgery by the malpractice of Dr. Brown.
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33.  Dr. Brown wmmi&ed écts.of medical malpractice on Mrs. Sherfleld that -
caused significant injuries resulting in 11 corrective surgeries to date with additional
future medical traatrneﬁt which will be needed for treating the injuries caused by Dr.
Brown's negligence. _

34. Laurens County Hospital submitted médicai bills to Mr. and Mrs. Sherfield
in the amount of $51,269.00 for the suréery which occurred at Laurens County Hospital
and, in accordance with the terms and conditions of the contrabt. Mr. and Mrs, Sherfieid
paid, or c-auséd to ba paid, an agreed upon amount to Laurens County Hospital.

35.  The maipractice claims of Mrs. Sherfield against Dr, Brown for the surgery
he performed on May 29, 2009 were covered under.the JUA Poiicy at the time of the
sﬁrgeryl. |

36. It has been juq!icially detspmineq that Dr. Brown‘was negligent and inflicted
damages on Mrs. Sherfisld as a result of his malpractice in the amount of $1,468,580,
plus interest, and to Mr. Sherfield in the amount of $50,000, plus interest. .

37. The JUA Policy was Issued .July 8, 2002 for a one year period and
renewed each year mereaﬂ;ar until July 8, 2008. The JUA Policy was an Occurrence
Policy which meant that if malpractice occurred during the term of the policy, then
Insurance coverage would be in sffect. o ‘

38, Forthe térm beginning July 9, 2008, the JUA Policy was changad from an .
Occumence to a Claims-Made policy and the Policy Number was changed to
JBCO0041. The primary difference In coverage between the two is that both require the
bad acts to occur during the policy. period, but Claims-Made also requires that the claim

be reported during the policy period.
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30. Laurens County . Hospital required Insurance companies to provide

' gertificates of medical malpractice insurance for the purpose of rﬁonﬁoring physician

compliance with the Medical Staff Bylaws and, in Dr. Brown's case, the .Subsidy
Contract to benefit and protect patients by ensuring that funds are available fo
compensate patients whe are injured due to physician malpracﬁbe durihg surgery at
Laurens County Hospital. . -

40. The importance of physicians maintaining malprabtice insurance s
partially reflected by the requirernent Laurens County Hospital sét forth in the Medical

Staff Bylaws and the provisions of the Subsidy Contract that physicians must maintain

malpracﬂce_insurance coverage to continue being allowsd to practice medicine in the:

hospitai, o

41, The providing of services by Laurens County Hospital to Mr. and Mrs,
McCord and the providing of services by Laurens County Hospital fo Mr. and Mrs,
Sherfield created a special relationship. This Is the same relationship. that exists
between paﬂents’and‘ hospitals throughout t_he United Statgs. The patients elect to
undergo surgery that could have serious consequences to their health and life
expectancy. The pafients elect to use the hospital and pay the hospital fees. The
hospital agrees to provide the services to operate the hospital according to state an&
federal laws and regulafions and to protect the patient, in part, by requirhg the
physicians to camply with the hospital policies and procedures, medical staft by-laws,

and any contracts befween the hospital and physicians.

11
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42, Laurens Couﬁty Hospital had the means to be informed about the medical
malpractice coverage of Dr. Brown which neither Mr. and Mrs: McCord nor Mr. and Mrs.
Sherfield had. Thus, Laurens County Hospital is the s&phfsﬁcated party In the special
relationship betwesn Laurens County Hospital.and its patients.

43. During the policy period of. 7/9/2008 ’to 7/9/2008, the ﬁegligence of Dr.
Brown caused injury to Chris Katina McCord and Janice Sherfleld o that the claims

arose while the JUA Claims Made Policy was in effect. Additionally, the spousal claims

of Christopher McCord and Jerry Sherfield also arose while the JUA Claims Mads

Policy was in effect.

44, For the policy period of 7/9/2008 ‘to 7/9/2010, Dr. Brown changed
insurance companies from JUA to MAG Mutual Insurance C.ompe_lny MAG Mutuaf'). In
arder to maintain coverage for non-reported claims prior to 7/9/2009, Dr, Brown needed -
to purchase Extended Reporting Endarsement (“Tail") from JUA or purchase .F‘rior Acts
Coverage from MAG Mutual. ' |

45 i Laurens County Hospital Had properly monitored the p}ofesslonal liabitity

insuranbe coverage of Dr. Bro\évn, Laurens County Hospital would have known that the

change in the insurance palicy providing professional liability insurance coverage for Dr.

Brown would require, for insurance coverage fo be maintained on existing potential
claims of patients, either:
a)  the purchase of Extended Reporting Coverage (“Tall") from JUA;
b) the purchase of Prior Acts Coverage from MAG Mutual; or
¢)  filing a claim witlyJUA prior fo July 8; 2009.
46.  Laurens County Hospital had the means to require br. Brown to maintain

the professional liabiiity insurance because the Medical Staff Bylaws required

12
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professional liability insurance obverage to be maintained as did the Subsidy Contract
and failure to comply would subject Dr, Bro»;vn 1o a loss of privileges and cancellation of
the obligations™ of Laurens County Hospital under the Subsidy Contract to continue
forgiveness of the subsidy outstanding at the rate of $5,370 per month. |

47. The person solely responsible for collecting insurance certificates

documenting compliancé by the physicians privileged to practice at Laurens County -

Hospital with the malpractice insurance requirements set forth in the Medical Staff
Bylaws and the Subsidy Contract was the Manager of Medical Staff Services and

' ultimately the Board of Directors of Laurens County Hospital was responsible for making
- sure the physicians complied with the Medical Staff Bylaws and the Subsidy Confract.

48. Unfortunately, the Manager of Medical Staff Services had not been
properly frained or educated conoceming medical malpractice insurance policies, as
partially evidenced by the foliowing:

* did not know the insurance coverage differences between a claims,
.made policy and an ococurrencs policy because no one from
Laurens County Hospital ever explained or informed her of the
difference;

* did nat know the necessrly of Extended Coverage Reporting (Tail
Coverage) nor the necsssity of Prior Acts Coverage when
insurance companies were changed under a claims made poiicy;

* did not know when Extended Coverage Reporting (Tall Coverage)
or Prior. Acts’ Coverage needed to be purchased or the amount of

_ the cost to purchase;

* did not know the effect of change in insurance companies on
existing potential claims of patients injured at Laurens County .
Hospital by the malpractice of Dr. Brown;

* never asked ihsurance companies to explain coverage even though
the insurance policles advised interested persons to contact the -

. company for further information;

* did not know what the retroactive -date meant in the MAG Mutual

insurance certificate nor the steps to determine its meaning; and

13
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¥ did not .inquire about restriclive endorsements contained in the
insurance policy aithough the insurance certificate stated to contact
- Insurance company for further information.

49. During 2009, Dr. Brown severely injured a number of patients while
performing surgery at Laurens County Hospital.

50, - Concerns about .the frequency and severty of injuries to patients
undergoing surgery a;c Laurens County Hospital that were caused by Dr. Brown were
raised by other surgeons on, or before, October 2008.

51. As a resuit of these concems, thé Risk Manager of Laurens County
Hospital selected patient charts to be reviewed by outside gynécological surgeons

becauss of concems about the surgical competence of Dr. Brown. Nine charts were.

Initially sent to Mark Madis, MD (*Dr. Madis™) for his review.

52.  in December 2009, while this review was underway, the Chief of Surgery

~ reporied to the Chief of Staff a serious injury caused to another patient by Dr. Brown

that prompted a letter demand for Df, Brown to temporarily relinquish surgical privileges -

' because the sttuation with Dr. Brown was of “great concem’ and “appears to be a

continuing pattern of surgical misadventures” that haé developed into a ‘worrisome -
pattemn of cornphcaﬁons |

53.  Dr. Brown complied with the request of the Chief of Staff and tamporarﬂy
rellnqulshed his surglcal privileges in December 2008.

54. On December 30, 2009 the raport of Dr.-Madis documented numerous
occurrences outside the standard of care by Dr. Brown and re‘oonimanded additiona!

training and supervision of Dr. Brown,
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$5.  Additional charts were selected by the Risk Manager for review by Dr.
Madis and-John Monroe, MD ("Dr. Monroe™), another gynecologi.st.

56, ‘ The Risk Manager did not-inform the Manager of Medical Staff Services of
the serious ocourrences of potential malpractice of Dr. Brown under inve-_stigaﬂon nor
inquire as to'ﬁweAstatus of Dr. Brown’s insurance coverage for the injured patients.

57. At this time, Laurens County Hospital was forgiving a portion of the
$64;t,000'subsidy provided under the Subsidy Contract at the rate of $5,370 per month
because the p—rivilege' to perform surgery at Laurens County Hospital had not been

withdrawn.

58. The failure, however, of Dr. Brown to miaintain malpractice insurance

© .coverage was a vioiaﬁon of the Subsidy Confract and a violation of the Medical Staff ]

Bylaws for which Laurens County Hospital had the authority to terminate the priviieges
of Dr. Brown and demand _paymént of the balance due of the subsid'y paym.ents ';vhich
would have been approximately $300,000 in January 2010. _

58, Latirens County Hospital had the means to require Dr. Brown to comply

with the Medical Staff Bylaws and the Subsidy Contract by purchasing sither Extended

Coverage from JUA or Prior Acts covérage from MAG Mutual.

. 80. The claims of Mrs. Mc.Cor‘d and Mrs. Sherfield for injuries received from
the malpractice of Dr: Brown vested subject only to notification to JUA of the claims
during the p_aﬁcy term. _

61,  Laurens County Hospital should have known that Dr. Brown had changed
from an Qccurrence Policy to a Claims-Made policy for the term beginning June 8,

2008, and that ctaims for Injuries fhat accurred from medical malpractice during this time
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were subject to be non-covered if JUA was not timely pﬁt on notice prior to termination
-of the policy; or Extended Reporting Endorsement'cdverage was not purchased from
JUA; or-Prior Acts Coverage Endorsement was not purchased from MAG Mutual.

62. Laurens County Hospital also should have known that i a letter in the
format set forth on Exhibit 1 was submitfed.prior to termination of the JUA Pblicy that
the notice condition of the JUA' Policy would be satisfied fo;'-the claims of Mr. and Mrs.
Mﬁcord. .

. 63, Laurens County Hospltal also should have known that if & letter in the
format set forth on Exhibit 2 was submitted prior to termination of the JUA F?olfcy that
the netice condition of the JUA Policy would be satisfied for the claims of Mr. and Mrs.
Sherfield.
| 64.'. Laurens _County Hospital also had the. abllity to inform the patiédts who

suffered complications from surgery performed by Dr. Brown since 7/9/2008 that -

‘ nofification needed fo be made in writing to JUA under the Claims-Made policy before

the policy termifated in order for the Injured patients to perfect their claims for payment
under the JUA Policy. | o
B85. Laurens County Hospital should l;rave known that the innocent victims had
no way of discovering the information known to Laurens County Hospital that notice of a
claim for mglpmcﬁce committed by Dr. Brown during syrgeries at Laurens -County

Hospital needed to be giifen 1o JUA under the Claims-Made policy by a certain date fo

perfect a claim for payment under the JUA Policy.

66. Laurens County Hospital would have known, if proper inquiry had been

mada. that Dr. Brown intended to change insurance companies for his professionat
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liability Insurance, that the JUA Claims-Made policy required Extended Reporting

Co Coveraée be made available to Dr. Brown, and that the offer to purchase Extended
Reporting Coverage was available until January 14, 2010.

87. Laurens County Hospital did not inform directly or by public notice any b-f
the patients who received ‘oomplicatio;ls or ‘injuries during surgeriés performed at
Laurens County Hospital by Dr. Brown that notice of a claim must be made to JUA prior
to expiration of the insurance policy to perfect the claims of patients for injuries due to
medical malpractice of Dr. Brown. ' |

68, " Consequently, nefther Mrs. McCord, Mr. McCord, Mrs. Sherfield,- nor Mr.
Sherfield provided notice to JUA prior to 7/8/2009 of their respective claims for damages

resuiting from injuries suffered due to the medical malpractice of Dr. Brown; nor did

Lau;'en's County Hospital require Dr. Brown to maintain insurance coverage in

accordance with fts confract with Mrs. McCord and Mrs. Sherfield by neqi.liring Dr.
Brown fo camy Extended Reporting Eljidorssment Coverage from JUA or Pnor Acts
Coverage Endorsement from MAG Mutual. '
FOR A' FIRST CAUSE OF ACTION
89, | The relevant and consistent aflegations of persgraphs 1-68 are

incorporated hersin by this refsrence. |

 70. Laurens County Hospital and Mr. and Mﬁ. Mcﬁord had & mesting of the
minds as o the essential and material terms of the contract, to wit: Mr. and Mrs.
McCord would pay, or cause to be paid, the ag}eed upon price for the services and
facilities provided by Laursns County Hospital and Laurens County Hospital would

provide services that, in part, would require compliance by Dr. Brown with the Medical
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Staff Bylaws, would require compliance with its Subsidy Contract with Dr. Brown to
maintain professional liability Insurance coverage in the minimum amount of $1M/$3M;
and would appropriately monitbr the guality of patient care‘rendered by physicians
performing surgery at Laurens Colnty Hospital. . -

71." Laurens Caunty Hospital and Mr. and Mrs. Sherfield had a meefing of the
minds as fo the essential and material terms of the coﬁtract, to wit Mr, and Mrs.
Sherfield -would pay, or cauge to Be'paid, the agreed upon pﬁce for the services and
facllities provided by Laurens County Hospital and Laurens County Hospital would
pro;dde sarvices that, in part, would reguire compliance by Dr. Brown with the Medical
Staff Bylaws, would require compliance with its Subsidy Contract with Dr. Brown to
r;1gintain professional liability inéurance_ coverage in the minimum amount of SIM/S3M;
and would appropriately monitor the quality of patient care rendered by physicians
performing surgery at Laurens County Hospital. . ' '

72, Laurens County Hospital recelved valuable considsration from Mr. and
Mrs. McGord and from Mr. and Mrs. Sherfield purs.uant to the terms of the contract.

73.  Laurens County Hospital-breached the contract with Mr. and Mrs. McGCord
and Mr. and Mrs. Sherfieid in one or more of the followmg Pparticulars:

a) failure fo resquire Dr. Brown to comply with the Medica Staff Bylaws
which require the physicians privileged to perform surgery to
maintain current, valid professional liability insurance coverage in
an amount satisfactory to Laurens County Hospital;

b)  failure to require Dr. Brown to comply with the Subsidy Contract

requirernent of maintaining professional liability insurance in the
minimum amount of $1,000,000 per accumence and- $3,000,000

aggregate;
c)  failure to require Dr.. Brown, as a condition of havihg continuing

privileges to perform surgery at Laurens County Hospital, to
purchase Extended Reporting Endorsement Coverags (Tail) from
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74.

g)

JUA under a claims-made policy upon change to another insurance

company;
failure tc require Dr. Brown, as a condition of having continuing

privileges to - periorm surgery at Laurens County Hospital, to

purchase Prior Acts Endorssment Coverage from MAG Mutual -

under a claims-made policy upon change to ancother insurance
company; S

failure to train, instrdct, or employ employees who were
knowledgeable about the differences hetween Occurrence and
Claims-Made policies, and who were knowledgeable about
Extended Reporting Endorsement Coverage (Tail) @nd who were
knowledgeable about Prior Acts Endorsement Coverage;

failure to inform the employee who ‘was responsible for ensuring
that Dr. ‘Brown maintained professional liability coverage in
accordance with the Medical Staff Bylaws and Subsidy Contract
that Dr. Brown was under investigation by Laurens County Hospital

for injuries to surgical patients potentially caused from Inappropriate .

surgical/ medical treatment and malpractice;

fallure 1o inform surgical patients of Dr. Brown who received
unexpected complications during surgeries perfoermed at Laurens
County Hospital that to' presernve insurance coverage for their claim,
that the claim need to be filed before June 9, 2009 when Laurens

County Hospital knew, or should have. known, that the patients ,

most probably did not have this information; and Laurens County

Hospital had the ablity to identify and notify the patients;
in such other manners as will be shown from the evidence at trial,

The damages suﬁered'by Mrs. McCord from the breach of contract by

Laurens County Hospital tofal $1 740,382, ?5 plus lnterest from March 11, 2014, and

the damages suﬁer&d by Mr. McCarti from the breach of confract by Laurens County

Hospital total $58,789.40, plus interest fmm March 11, 2014,

74.

The damages suﬁared by Mrs. -Sherfield from the breach of contract by

Laurens County Hospitai total $1,468,580, pius interest from March 11; 2014 and the

damages suffered by Mr. Sherield from the breach of contract by Laurens County

Hospital total §50,000, plus interest from March 11, 2014.

786,
States.

Dr. Brown is judgment proof and outside the jurisdiction of the United
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77. Conseqguently, Mrs. McCard is-informed and belisves that she is entitled to
judgment against Laurens County Hospital in the amotint of $;I ,740,302.75, plus interest
from March 11', 2014, and Mr. McCard is informed and believes that he is entitled to
judgment against Lagmng County Hospital in the amount of $58,789.40, plus Interest
from March 11, 2014. ' |

78.  Consequently, Mrs. Sherfield is informed and beliaves that she is entified
to judgment against Laurens County Hospftal in the amount of $1,468,580, pius Interest
from March 11, 2014, and Mr. Sherfield is informed anél believes that he is enj:'rtléd to
Judgment against Laureﬁs County Hospital In the amount of $50,000, 'plus intarest from
March 11, 2614. | |

_ FOR A SECOND CAUSE OF ACTION .

78. The relevant and consistent allegaﬁoné of paragraphs 1-78 are
incorporated herein by this reference.

B0. The praviding of services b_y »Lauren‘s County - Hospital related to the -
éurgeries peﬁormed by Dr. Brown at Laurens Gounty Hospital had a serious affect on
the quality of life and life expectancy of Mra. MCCDI‘d and Mrs. Sherﬁeld and created a
spacial relationship betweén Laurens County Hospital and is paﬁents undergomg
surgery. '

| 81. Laurens Cotnty Hospital falled to exercise due care in this special
refationship in the following particulars .

a) failure to require Dr. Brown to comply with the Medical Staff Bylaws
which require the physicians privilegad to perform surgery io
maintain current, valid professional fiability insurance coverage in
an amount satisfactory to Laurens County Hospital;

b)  failure to require Dr. Brown to comply with the Subsidy Contract
requirement of maintaining professional liability insurance in the
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N

minimum amount of $1,000,000 per occurrence and $3,000,000
aggregate,

failure to require Dr. Brown, as a condition of havmg continuing
privileges fo perform surgery at Laurens County Hosphal, to
purchase Exiended Reporting Endorsement Coverage (Tall) from
JUA under a claims-made policy upon change to ancther i insurance
company,

failure to require Dr, Brown, as a condition of having confinuing
privileges to perform surgery at Laureris County Hospital, to
purchase Pror Acts Endorsement Coverage from MAG Mutual
under a claims-made policy upon change to-ancther insurance
company,

failure 1o . frain, -instruct, or employ employees who were
knowledgeable about the differences between Occurrence and
Claims-Made policies, .and who were knowledgeable about

Extended Reporting Endorsement Coverage (Tall) and who were

knowledgeable apout Prior Acts Endarsement Coverage;

failure to inform the employee who was responsible for ‘ensuring
that Dr. Brown maintained ' professional liability coverage in
accordance with the Medical Staff Bylaws and Subsidy Contract;
that Dr. Brown was under investigation by Laurens County Hospital
for Injurles fo surgical patients potentially caused from inappropriate
surgical/ medical treatment and malpractics;

fallure to inform surical patients of Dr. Brown who received
unexpectad complications during surgeries performed at Laurens
County Hospital that to preserve insurance coverage for the claim
that the claim need ta be filed before June 9, 2008 when Laurens
County Hospital knew, or shouid have known, thai the patients
mest probably did not have this information and Laurens County
Hospital had the abllity to Identify and notify the patients; and.

in such other manners as will be shown from the evidence at ttial.

B2, As a resul of the negﬂgénce of Laurens County-Hospital, the insurance

coverage on the claims of Mr. and Mrs. McCord and Mr. and Mrs. Sherfield was

extinguished without their knowledge and through' no fault of their own. Also, the

insurance coverage was notextended because Laurens County Hospital did not require

Extended Reporting Coverage or Prior Acts Coverage.

- 83, “The aforementioned acts and dsrelicts of Laurens County Hospital were

negiigent and careless and caused the following damages:
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* Chris Katina McCord in the amount of $1,740,392.75 , plus interest from
March 11, 2014;
* Christopher McCord in the amount of $58,789.40, pius interest from

March 11, 2014;

* Janice Sherfield in the amount of $1,468,580, plus interest from March
11, 2014; and

* Jerry Sherfield in the amount of $50,000, plus lnterest from March 11,
2014. )

84, Consequenﬂy, Mrs. McCord is informed and believes that she is entitled to
Judgment against Laurens Cotinty Hospital in the amount of $1,740,362.75, plus interest
from March 11, 2014, and Mr. McCord is informed and beheves that he is entitlied to
judgment against Laurens County Hospital in the amount of $58,7839.40, plus interest
from March 41, 2014, | |

85. Gonsequéntlf. Mrs. Sherfield is informed and believes that she is entitled
to judgment against Laurans County Hospit;ai in the amount of $1,468,580, blus interest
from March 11, 2014, and Mr. Sherfield Is informed and Eelievés that he is enfitled fo
judgment against Laurens County Hospital in the amount of $50,000, pius interest from
March 11, 2014.

WHEREFOéE, Plaintiffs Chris Tina MeCord, - Christopher MeCord, Janice
Sherfield, and Jerry Sherfield request that the Court enter judgment as follows:

.a)  foratnal by jury;

b)  underthe F“mst Cause of Action:

)} judgment in favor of Chris Katina McCord and against Laurens
County Hospital and Greenvilie Health System in the amount of
$1,740,382.75 , plus Interest since judgment from March 11, 2014;

ii) judgment in favor of Christopher McCord and against Laurens
County Hospital and Greenville Health System in the amount of
$58,789.40, plus Interest from March 11, 2014;

i) judgment in favor of Janice Sherfield and against Laurens County

Hospital and Greenville Health Systern in the amount of
$1,4868,580, plus Interest from March 11, 2014; and
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iv)

Janwery 9, 2017

judgment in favar of Jerry Sherfisid and against Laurens County
Hospital and Greenville Health System in the amount of $50,000,
plius interest from March 11, 2014.

C) under the Second Cause of Action:

judgment in favor of Chris Katina McCord and against Laurens
County Hospital and Greenville Health System inthe amount of
$1,740,3082.75 , plus interest frorn March 11, 2014,

Judgment in favor of Christopher McCord and against Laurens
County Hospital and Greenville Health System in the amount of
$58,780.40, plus interest fram March 11, 2014; .
judgmient in favor of Janics Sherfield and against Laurens County
Hospital and Greenville Health System in the amount of
$1,468,580, plus interest from March 11, 2014; and

judgment in favor of Jerry Sherfield and against Latrens County
Hospital and Greenvilie Health System in the amount of $50 0o,
pius interest from March 11, 2014,

d)  for the costs of this actron and
€) for such other and further relief as the Court deems just and proper.

Respectfulty submitted,

McGowan, Hood & Felder, LLC

Jay F. Wright

SC Bar No. 78738
jaywright@mocgowanhood.com
P. Q. Drawer 1778 _
Anderson, SC 28622-1778
{B64)226-6228

(864)231-8011 facsimile

ATTORNEYS FOR THE PLAINTIFFS

Andersor. South Garolina
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' DATE

South Carolina Medical Malpractice Insurance
Joint Underwriting Association

South Carolina Patients’ Compensation Fund
Claims Department ]
550 South Main Strest, Suite 800

Gresnville, SC 28601 -

RE: NOTIFICATION OF CLAIM
Dear Sir
" This letter is to notify you of a claim under the medical malpractice insurance

policy your company issued to Byron A. Brown, MD. | am submitfing a claim for
malpractice committed by Dr. Brown on me during surgeries on December 18, 2008,

" February 19, 2009, and April 17, 2008 at Laurens County Hospltal.

- Very truly yours,

'Chris Katina McCord

EXHIBIT 1
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DATE

South Carelina Medical Malpractice Insurance
. Joint Underwriting Association
_Patients’ Compensation Fund -

Ciaims Depariment

550 South Malin Street, Suite 600

Greenvilie, SC 26801

RE: NOCTIFICATICN OF CLAIM

Dear Sir:

This letter is fo ndtify you of a claim under the 'medical malpractice insurance
policy your company issued to Byron A. Brown, MD, | am submitting a claim for
malpractice commified by Dr. Brown on me during the surgery on May 28, 2008 at
Laurens County Hospital. » : '

Very truty yours,

Janice Sherﬁe]d

EXHIBIT 2
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STATE OF S0OUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS
Chris Katina McCord, Christopher McCord, C.A. No.: 2014-CP-30-250
Janice Sherfietd, and Jerry Sherfield,

Plaintiff

V8, ' ANSWER TO SECOND AMENDED
S COMPLAINT

Laurens County Health Care System and
Greenville Health System,

Defendant.

Defendants Laurens County Healthcare System (“Laurens”) end Greenvitle Health
System (*GHS") (collectively hereinafier referred to as “these Defendénts™), enswering
Plaintiffs' Second Amended Complaint, would hereby show the Court:

These Defendsmts contend thet & response to Phintiffs’ Second Amended Complaint is
not necessary in light of the Court’s decision to grant thess Defendants' motion for summary
judgment, In ruling on the motion for summary judgment, the Court took under consideration
PM’_allbgaﬁons in the Second Amended Complaint, thus rendering the necessity of
responding to the allegations moot. These Defendants aro responding to Plalntiffs' Second
Amended Cdmplaint‘ solely out of mn abundance of caution, and in no way intend to
acknowledge that this case has not been dismissed or waive any grounds for dismissal.
Defendants incorporate herein by reference all defenses and argaments set forth in Defendants
motion for summary judgment and all memorandums filed in support thereof, and deny any
allegations i Plaintiffs’ Second Amended Complaint that are inconsistent therewh,

FOR A FIRST DEFENSE
1.  Defendants adnit the allegations in Paragraph 1 of Plaintiffs’ Complaint upon
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information and belief, )
2. Defendants admit the allegations in Paragraph 2 of Plaintiffe’ Complaint npon

information and belief.
3. In responss to Paragraph 3, Leurans states that at all times relevant fo this action it

was a governmental entity and healthcare facility pursuant to the South Carclina Tort Claims Act §
15-78-10 et seq, located in Laurens County, South Caroling, and it demies any allegations
inconsistent therewith. As to the remaining allegation of Paragraph 3, Defendants would admit only
that effective July 1, 2013, Laurens and GHS entered into a Jease and contribution agreement, which

is inporporated herein by reference.

4. Inresponse to Paragraph 4, GHS stales that it is 2 govermmental entity pursuant to

the South Carolina Tort Cleims Act § 15-78-10 et seq. with its principal place of business in
Greenville County, South Carolins, and it denies any allegilxtions inconsistent therewith, As to the
remeaining allegations of Paragraph 4, Defendants would admit only that éﬁ'ectivc July 1, 2013,
memﬁGHSemaodhﬁoawﬁﬂenJeasemdmmibuﬁmm The agreement speaks
for itself, and Defendants deny any allegations in Paragraph 4 which are inconsistent therewith.

5. Defendants are withont sufficient information to admit or deny the allegations of
Paragraph 5; therefore, those allegations are denied. _

6. Defendents are without sufficient information to admit or deny the allegations of
Paragraph: 6; therefore, those aﬂegaﬁom ars denied.

7. Defendants are without sufficient information to admit or deny the allegations of
Paragraph 7; therefore, those aliegations are denied,

8. Defendants are withowt sufficient information to admit or deny the allegations of
Paragraph 8; therefore, those allegations are denied.

9. Defendanls deny the allegations in.Pamgraph 8.
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10.  The allegutions of Paragraph 10 of Plaintiffs' Complaint are legal conclusions to
which no response is necessary. To the extent a response is necessary, Defendanis would deny the
allegations asstated.

11,  The aliegations of Paragraph 11 of Plaintiffs' Complaint are legal conclusions to
whichnbmspmisnwemy. To the extent a response is necessary, Defendants would deny the
allegations as stated., ' ' '

12, In response to Paragraph 12 of Plaintiffs’ Complaint, Laurens admits only that it
adopted Medical Staff Bylaws, the terms and conditions of which are incorporated herein by
reference. Laurens denies any allegations in Paragraph 12 that ars inconsistent therewith,

13.  Laurens generally admits the allegations of Paragreph 13,

14,  In response to Paragraph 14, Laurens edmits only that pursuant to its Medical Staff |
Bylaws, it requires new Licensed Independent Practitioner (LIP) apphmts to provide preof of
melpractics insorance in an amount determined by the hospital. These Defendants deny the
remaining allegation of Paragraph 14,

15, Inresponse to Paragraph 15, Laurens admits only that it entered into & contract with
Dr. Byron Brown, M.D. on or about February 14, 2002, the terms and conditions of which are
incorporated herein by reforence. Laurens denies any allegations in Paragraph lﬁth;itare
inconsigtent therewith.

16.  In response to Paragraph 16, Laurens ‘would admit only thet the Subsidy Contract
end the Medical Steff Bylaws contained provisions regarding the requirement that Dr. Brown
maimain medical malprectice insurance coverage. The full tenms of those provisions are
incorporated - herein by reference, and Laurens denies any allegations in Paragraph 16 -that are
inconsistent thetewith,

17, mﬁmmwmumulegaﬁmofpmmivwmaﬁmmuﬁeﬁ
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18,  Defendants admit the allegations of Paragraph 18 upon information and belief,

19.  In response to Paragraph 19, Laurens would crave reference to Article IV of the
February 14, 2002 contract with Dr. Brown and deny any allegation that is inconsistent therewith.
Further responding, Laurens would generally admit the allegation that it made subsidy payments to
Dr. Brown and thet a portion of those payments were forgiven pursuant to the Subsidy Coniract.

20.  Paragraph 20 states a legal conclusion to whioh no response is pecessary, To the
extent 3 response is nwessﬁy, Laurens would crave reference fo the terms and conditions of the
Subsidy Contract and deny any allegations inconsistent therewith.

21.  In respopse to Pn;-agraph 21, Defendents admit only that according to her medical
records, on December 18, 2008, Mrs. McCord was admitied to Lawrens County Hospital for a
surgery to be performed by Dr. Brown. As part of the admissions process, Mrs. McCord executed
several documents including consent forms and & Conditions of Admidsion form, the terms and
conditions of which are incorporated herein by reference. Defendants deny any ellegation in
Peragraph 21 that is inconsistent therewith,

22,  The allegations of Paragraph 22 are denied, See also Defendants’ Motion for
Summary Judgment, |

23.  Defendants geaerally admit the ellegations of Paragraph 23,

24, In response to the first sentence of Paragraph 24, Defendants admit only that Dr.
Brown performed surgery on Mrs, McCord on December 18, 2608, Defendants would crave
reference to Mrs, McCord's medical records for the details of that surgery and wonld deny any
allegation that is inconsistent with those records. - The remainder of Paragraph 24 contains legal
conclusions to which no response is necessary. To the extent a response is necessary, Defendants

deny the alicgations as stated.
25, Inresponse to the sllegations of Paragraph 25, Defendants admit only that according
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10 her medical records;, on February 19, 2009, Mrs. MeCord was admitted to Laurens County
Hospital for surgery to be performed by Dr. Brown. Defendants would crave reference to Mrs,
McCord’s medical records for the details of that surgery and would deny any allegation that is
inconsistent with those vecords. As part of the admissions process, Mrs. McCord exéwted several
documents including consent forms and a Conditions of Admission form. The Conditions of
Admission is incorporated herein by reference, and Defendants deny any allegation in Paragraph 25
that is inconsistent therewith, The remainder of Paragraph 25 contains legal conclusions to which
no response-is necessary. To the extent a response is n'msmy, Defendants deny the allegations as
stated,

26.  Inresponse to the ﬂlegaﬂom of Paragraph 26, Defendants admit only that according
to her medical records, on April 17,‘ 2009, Mrs. McCord was admitted to Laurens County Hospital
for surgery to be performed by Dr. Brown, Defendants would crave reference to Mys.. McCord's
medical records for the details of that surgery and would deny any allegation that is inconsistent
with thoss records, As part of the‘ admissions pracess, Mrs, McCord executed several documents
incMuding consent forms and a Conditions of Admission form, The-Conditions of Admission is
incorporated hersin by reference, and Defendants deny eny allegation in Paragraph 26 that is
inconsistent therewith. The remainder of Paragraph 26 contains legal conclusions to which no
response is necessary, To the extent a response is necessery, Defendants deny the allegations as
e :

27, Paragraph 27 contains legal conclusions to which no response is necessary. To the
extent a Tesponse is necessary, Defendants ave without sufficient information to admit or deny the
allegations; therefore, the allegations are denied, I

28.  Inresponseto ng;'apb 28, Lanrens admits only that it billed Mrs. McCord for the
services she received, Lanrens would crave reference to those bills for the exact amounts that were
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billed. As to the remaining allegation in Paragraph 28, Leurens admits only that according to jts
records, Mrs, McCord currently hes an accounts-receivable balance of zero for the relevant services
rendered. ' |
29,  Paragraph 29 contains a legal conclusion to which no response s necessary. To the
extent a response is necessary, Defendants would admit only that the olaims likely would have been
covered under the JUA Policy had they been timely made,
30.  Paragraph 30 contains a legal conclusion to which no response is necessary, To the
.extent & response is necessary, Defendants would admit only that npon information and belief,
Plaintiffs have obtained defauit judgments against Dr. Brown in.civil actions Defendants were not
parties to. _
31,  Inresponse to Paragraph 31, Defendants admit only that according to her medical
records, on May 29, 2008, Mrs. Sherfield was admitted to Laurens County Hospital for a surgery to

be performed by Dr. Brown, As part of the admissions process, Mrs, Sherfield executed several '

documents including consent forms and & Conditions of Admission form, the terms and conditions
of which are incorporated herein by reference. Defendants deny any allegation in Paragraph ;‘sl that
is inconsistent therewith, |

32,  In response to the first sentence of Paragraph 32, Defendants admit only that Dr.
Brown performed surgery on Mrs, Sherfieid on May 29, 2009. Defendants would crave seference
to Mrs, Sherfield’s medical reconds for the details of that surgery and would deny any allegation that
is h!oo;léistmt with those records. The remainder of Paragraph 32 contains legal conclusions to
which  no response is necessary. To the extent a response is necessary, Defendmnts deny the
allegations as stated, '

33,  Paragraph 33 contains legal conclusions to which no response is necessary, To the
extent a response is necessary, Defondants dre without sufficient information to admit or deny the
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allegations; therefore, the allegations are degied.

34, Inresponse to Paragraph 34, Laurens admits only that it billed Mrs, Sherfield for the
services she received. Laurens would crave reference to those bills for the exact amoumts that were ]
billed. As to the remaining allegation in Paragraph 34, Laurens admits only that-according o s
records, Mrs. Sherfield currently has an accounm-reu;:ivable balance of zero for services rendered
reiated to this action. l -

35,  Paragraph 35 contains a legal conclusion to which no response i necessary. To the
gxtent a response is necessary, Defendants would admit only that the claims likely would have been
covered under the JUA Policy had they been timely made.

36. Para;graph 36 contains a legal conclusion 1o which no respense is necessary, To the
extent a response i necessary, Defendants would admit only that upon information and belief,
Plaintiffs have obtained default judgments against Dr. Brown in civil actions Defendants were not
parties ta,

37, Inrespouse to Paragraph 37, Defendants would crave reference 1o the JUA Policy as
it speaks for itself. Defendants deny any allegation t.ﬁat is Inconsistent with the specific terms and
conditions of the JUA Policy. '

38 In response to Paragraph 38, Defendants would crave reference to the JUA Policy as
it speaks for itself. Defendants deny any allegation that is inconsistent with the specific terms and
conditions of the JUA Policy. Plaintiffs’ clmractenzatmn of a “claims-made” policy states a legal
conclusion to which no response ig necessary, To the extent a response is necessary, Defendants
would generally admilt the allegations upon information and belief,

35,  Theallegations in Paragraph 39 are denied.

40.  The allegations in Paragraph 40 are vague and ambipuous. Plaintiffe do not eppear
to be making a factual statement, but rather appear to be stating their own personal opinion to which
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no response is necessary. _
41.  Poragraph 41 states a legal conolusion to which no response is necessary. To the

extent & response is necessary, Defendants deny the allegations es worded.

42,  'The allegations of Paragraph 42 are denied.

43, Paragtaph 43 states legal conclusions to which no response is necessary, To the

extent a response is necessary, Defendants would ad:pit only that Plaintiffs claims arose while the
JUA Policy was in effect.

44,  Defendants generally admit the allegations of Parapraph 44 upon -in.fonnation and

belief.

45,  The allegations of Paragraph 45 are denied.

46.  Inresponse to Paragraph 46, Defendants admit only that it hed the ability to suspend
or terminate Dr. Brown’s privileges if he failed to comply with the Medical Staff Bylaws. As to the
Subsidy Contract, Defendants would defer to the terms and conditions thereln and &eny any
allegations inconsistent therewith, To the extent alleged, Defendants specifically deny that Dr.
Browa was not in compliance with the Medical Staff Bylaws or the Subsidy Contract in regards 1o
the requirement fo maintain insurance, -

47.  The allegations of Paragraph 47 are vague and ambiguous as it is not clear whether
they are referring s;;eciﬁcaliy to Dr, Brown or to all physicians; therefore, the allegations are denied
as worded. '

48.  ‘The allegations of Paragraph 48 are denied.
49.  Defendanis are without sufficient information to admit or deny the allegations of

Paragraph 49 as stated. Defendants would admit orily that they are aware of other petients who

have made claims against Dz, Brown,
50.  Defendants object to and move to strike the allegations conteined in Paragraphs 50-
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55 on the basis that they contain confidential peer review information. Further responding without
waiving said objection, Defendants admit only that a.peer teview investigation into Dr, Brown was
mitiated in November 2009, which ultimately resulted in Dr. Brown agreeing to relinquish certain
privileges.

* 3L Inresponse to Paragraph 56, Defendants admit only upon information and belief thet
the Risk Manager did not directl';r communicate with the Menager of Medical Staff Services
regarding the peer review investigation.

52, The allegations of Paragraph 57 are vague and ambiguous in that it is not clear \ifhat_
Plaintiffs mean by “at this time." Therefore, the allegations are denied as worded.

53,  The allegetions of Paragraph 58 are denied.

54,  The allegations of Paragraph 59 are denied.

55.  The allegations of Paregraph 60 state a legal conclusion to which no response is -
necessary, To the extent a response is necessary, Defendants defer to the terms and conditions of
the JUA policy, which are incorporated herein by reference, aud deny any allegations inconsistent
therewith,

56,  The ailegations of Paragraph 61 are vague and ambiguous in that it is not clear when
Plaintiffs contend that Laurens should have known that Dr, Brown chenged insurance policies.
Further, it appears Plaintiffs are stating their personal opinion mther than making a factual
allegation, thus no response is required. To the extent a response is required, Defendants deny the
allegations as worded. |

57.  Peragraphs 62 and 63 appear to be Plaintiffy stating their porsonal opinions rather
than asserting factual allegations, thus no response is required. Te ﬁe extent a respﬂnse is required,
Defendantg deny the allegations as worded. '

58,  The allegations of Peragraphs 64-66 aré denied.
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59, In response to Paragraph 67, Laurens admits only that it had no duty to provide f;
patients information or attempt to advise pafients on a doctor's medical malpractice Hability -}
)

insurance policy. )
60.. In response to Paragraph 68, Defendants admit only that upon information and belief }
Plaintiffy falled to make timely claims to JUA for their alleged injurles. Defendants deny the ;
remaining allegations in Paragraph 68. :. )
FIRST CAUSE OF ACTION )

61,  To the extent a response is m, Defendants incorporate the angwers to the ;
previous paragraphs in response to Paragraph 69, )
62, Paragraphs 70-72 contain legal conclusions to which no response is necessary. To - ;

the extent & response is necessary, the ellegations of Paragraph 70-72 are depied. )
63.  The allegations of Paragraph 73 are denied, including all subparts thersin, ;

64.  The allegations of Paragraphs 74 and 75 are denied. )

65. In:esponse to Paragraph 76, Defendants only admit upon informetion and belief that \ ;

Dr. Brown currently resides outside the United States. The remaining allegations of Paragraph 76 <)
mnminalegalmndusimmwﬁchmmpomhqecesmy. To the extent a response is necessary, <§
the allegations are denied. ' ")
66.  The allegations of Paragraphs 77 and 78 are denied. ;
SECOND CAUSE OF ACTION ’ }

67.  To the extent a response is necessery, Defendants mcorporate the answers to the / ;
previous paragraphs in response to Paragraph 79. )
68.  Paragraph 80 contains legal conclusions to which o fesponse is necessary. To the .
Marwmmehmw,ﬂwaﬂegaﬁomofPMSOWdededasstated. ;
69.  The sllegations of Paragraph 81, inchuding all subparts therein, are denied, ;

10 Coeessmsesl Ly
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70.  The allegations of Paragraphs 82 — 85 are denied.
71.  Defendanis deny each and every other allegation, including Plaintiffs’ Prayer for
Relief, not heretofore expressly explained modified or admitted,

FOR A SECOND DEFENSE
72, Defendants allege and would show that at all times relevant fo this action each was a

- governmental entity health care facility within the meaning of the South Carolina Tort Claims Act,

S.C. Code Amn. § 15-78-10, et seq. (1976, as amended} and ere, thercfore, entitled to all rights,
privileges, defenses, limitations, end immunities afforded by the Act and afforded by the doctrine of
soverelgn mmunity, as Is retained by the Act.

73.  Defendants allege that Plalntiffs’ claims for actual demages are either govmﬁed or
Timited by the provisions of § 15-78-120(a) of the South Cerolina Tort Claims Act.

74, Defendants allage that Plamtiffs may not recover punitive dameges in accordance
with § 15-78-120(b) of the-South Carolina Tort Glaims Act.

. FOR EFENSE
75.  Defendants wouﬁ show that Plaintiffy’ Complaint fails to state facts sufficient to

constitute & canse of action under any of the causes of action asserted and, therefore, Plamtiffs may

- not recover herein.

FOR A FOURTH DEFENSE
76.  Defendants would show that Plaintiffs’ claims are barred by the applicable statute of

limitations,
_ FOR n
77, Defendants would show the damages sustalned by Plaintiffs were due to the
negligence, recklesaness, willfulness, and wantonness of Plaintiffs and that such negligence,
recklessness, wilifulness, and wentonness wes greater than the alleged negligence on the part of

11
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Defendants, such negligence and recklessmess admitted selely for the purposes of this paragraph,
end acted as a direct and proximate cause of the damages claimed by Plaintiffs. Therefore,
Pla_fnﬁﬂ"s are barred from recovering under the principles of comparative negligence. However,
should it be determined that any negligence or recklessness on the part of Defendants was greater
than that of Plaintiffs, any recovery which Plaintiffs prove must be reduced by the amount of
Plaintiffs’ negligence, which Defendants pray should be determined by special interrogatories to be
cnswere byt ury. | |

WHEREFORE, having fully answered, Defendants pray that, consistent with the Court's
order granting summary judgment, this case be dismissed with costs, and for such other and

further relief as this Court may deem just and proper.

o el

February 23, 2017

Respectfully submitted by,

4 4 f

Keneih N. Shaw (S.C. Bar # 77855)

J, Ben Alexander (S.C. Ber # 15323)
HAYNSWORTH SINKLER BOYD, P.A.
ONE North Main, 2nd Flcor (29601)
P.O, Box 2048

Greenville, SC 29602-2048
864,240.3200

kshaw@hsblewfimm.com

Attomeys for Defendants
Laurens County Healthcare System and Greenville

Health System
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS C.A. No.: 2014-CP-30-250
Chris Katina McCord, Christopher McCord,
Janice Sherfield, and Jerry Sherfield,

Plaintiffs, .

Certificate of Service

V.
Laurens County Health Care System and
Greenville Health System,

Defendants.

[ HEREBY CERTIFY tfiat 2 copy of Defendants' Answer to Plaintiff’s Second Amended
Complaint was served upon counsel of record by depositing true and accurate capies thereof in

the United States Mail, proper postage affixed thereto, on the 23rd day of February, 2017,

addressed to:

Joseph G. Wright

McGowan, Hood & Felder, LLC
PO Drawer 1778

Anderson, SC 29622-1778

ORTH §INKLER BOYD, P.A.
LA
Julee Dyons BN

Paralegal to Kenneth N, Shaw

Greenville, SC

I3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LAURENS C.A.No.: 2014-CP-30-250 -

Chris Katina McCord, Christopher McCord,

Janice Sherfield, and Jerry Sherfield,

- Plaintiffs,
¥, - Defenﬁants Supplemental Response {o
Pialntiffs’ Injtiai Requests for Admission
Laurens County Health Care System and ' .
Greenville Health System,
Defandants.

Defendants supplement their responses to Plaintiffs’ Initial Requests for Admission as follows:
GENERAL OBJECTIONS

Defendents object to each and every one of the Requests for Admission to the extent that .

they request information that is protected by the attomey-cﬁeni privilege, is considered atiomey
work-product, was prepared in anticipation of Htigation, wes created or generated after end/or as

a result of this lawsuit being filed, or is protected by the peer review privilege. By responding to -

the Requests for Admission, Defendants are not conceding. that Plaintiffs have stated a cause of
action, are not wajving any other objections to discovery, or any objections to admissibility of
evidence., Subject thereto, ' '

5. Da you edmit that representatives of Laurens Hospitel and McCord and Shcrﬂeld
entered into a contract for.each of the following amganea

a McCord December 18, 2008 surgery;
b, McCord February 19, 2009 surgery;
¢ MecCord April 17, 2009 surgery; and
d Sherfield May 29, 2009 surgery?

RESPONSE: Defendants object to this Regrest to the extent it calls for a legal conclusion
and/or an application of the law fo the facts. Subject theretv and upon further
consideration of the applicabie law, Defendants would admit that the Conditions of
Admission decuments executed by Plainthls prior to each of the above referenced surgeries
constituted unilateral confracts whereby Plaintiffs agreed, ameng other things, to
“guarantec payment of all charges incurred for the account of the patient,” to be
“respousible for any charges not covered by insarance, Medieare, Medicaid, or other

ATTACHMENT 1
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benefits,” and to “pay the account of the hospital, in accordance with the reguiar rates and
terms of the hospital.” The Conditions of Admission documents speak for themselves and
Defendants deny that the documents create any duties or obligations beyond those clearly
set forth within the four corners of the docaments,

Respectfully submitted,

SR

Keareth N.Shaw  SC Bar 77859

J, Ben Alexender ~ S.C. Bar 15323
HAYNSWORTH SINKLER BOYD, PA
PO Box 2048

Greenvills, SC 29602

(864) 240-3200

kshaw@hsblawfirm.com
Attorneys for Defendants

- Dated:

CGreenville SC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS o CA. No.: 2014-CP-30-0250

Chris Katina McCord, Christopher McCaord,
Janice Sherfield, and Jerry Sherfield,

Plaintiffs,

Y.

Laurens County Heaith Care System and

Greenville Health System,

Defendants.

Certificate of Service

I HEREBY CERTIFY that & copy of Defendants’ Supplemental Response to Plaintiffs* Initigl
Requests for Admission were served upon all counse] of record op this date by depositing in the

United States Mail, proper postage affixed thereto, true and acourate copies thereof,

COUNSEL SERVED:

Joseph G. Wright

McGowan, Heod & Felder, LLC
PO Drawer 1778

Anderson, SC 29622-1778

Dated:_&fﬁ_h 72

Greenville, SC
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~ CHRIS KATINA McCORD.---.. - -
MEDICAL BILLS
* LAURENS COUNTY HEALTH CARE SYSTEM

TOTAL $56,962

ATTACHMENT 2
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" JANICE SHERFIELD ... .. -
MEDICAL BILLS
LAURENS COUNTY HEALTH CARE SYSTEM.

TOTAL $51,269.00
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HIS AGREEMENT IS SUBJE O ARBITRATION PURSUANT
TOQ §,C. CODE SECTION 15-48- 16, ET. SEQ, AS MODIFIED HERFIN

LEASE AND CONTRIBUTION AGREEMENT
BFTWEEN LAURENS COUNTY HEALTH CARE SYSTEM AND
GREENVIL.LE HEALTH SYSTEM

” This LEASE AND CONTRIBUTION AGREEMENT (this "Agreement") is made, effective as of
the 1st day of July, 2013, by and between Laurens County Heslth Care Syslem (the "Lessor") and
Greenvilie Health System (the "Lessec™).

WITNESSETH:
WHEREAS, Lessor is the succnssor, through consolidation, (o the Laurens Hospital System and

the Clinton Hospital System, which were separate special purpase districts of the State of South Caroling; -

WHERLAS. by Ordinance No. 147 (the “QOrdinarce™) adapted by the Laurens County Council, the

goveming body of Laurens County, on August 9, 1982, Laurens Hospital System and Clinton Hospital -

System were conselidated, pursuani to Section 6-11-410, et seq., of the South Carolina Code of Laws, to
form Lessor as one countywide special purpose district;

WHEREAS, l.essor is charged pursuant fo the Ordinance with the responsibility to provide
adequate bospital focilities in the geographic area of Lesson;

WHEREAS, in fulilling its aforementioned responsibility, Lessor is authorized and empowered
under the Ordinance 10 lease iz bospital facilities to an eleenosynary corporation incorporated under the
laws of South Caroling or ofher organization 1o operate the hospital;

WHEREAS, Lessee is nol-for-profit, tax-exempt organization and political subdivision of the State
of South Carolina, evtablished in 1947 by the General Assembly of the Siale of South Cm]m pursuant to
Act No. 432 of the Acts and Joint Rasnhnums of the Genera) Assembly:

WHEREAS, Lessex is s vamprehensive. integrated delivery svstem which owns and operates acule
care hospitals, including e tertiary referral hospital and community hospitals, and related specialty health
care facilicies; -

, WHERF.A;S, Lessee employs more than 600 physicians who pmv:dc & continuum of cara to pacpie
in Lessee s gervice area andbcyond,

WHEREAS, Lessor has determined ihat the pabiic heaith needs of Laurens County can best be met
by entering ioto an aremgement with Lessee, whereby Lessee will jease certain assets from Lessor and
provide htgh quafity heaitheare services to the people of Laurens County;

WHEREAS, l.cssor has chosen to faitbfully fullill its dutles and responsibilities under the
Ordineace by affiliating with Lossve as provided herem; and,

WHEREAS, Lessor and Lessee wish to enter into this Agreement, pursuant lo which I.mor shall
lease its assels to Lesgoz, and Lessee shall assume the operatfons and Jinbilitics of Lessor and provide high -
quality healthcare survices to the people of Laurens County as pant of Lessee’s inlegrated delivery system,

ATTACHMENT 3
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(vi)  All books, records and other mf‘om;auon colleeted and meintsined in connection
with the Leased Facilities including, without limitatioa, patient records and mnployca

reconls;

(vii}  All judgmenis, choses in action and intangibles owned by the Lessor and related 1o
the Leased Facilities;

(viii) All rade names, service marks and tradmaﬁcs used by the Lessor, whether or not
registered;

(ix}  All ipsurance reserves and trust agreements:

(x}  All licenses, permits and approvals, inclueding certificale of need approvals, held
by or issued 10 the Lessor, which are necessary or desirable for the use, cccupancy and
operation of the Leased Feilities, to the extent such licenses, permits and approvals may
Iswfully be assigned to or assumed by Lessee:

(xi}  All assumable Medicare and Medicaid provider numbers for the Leased Facilities
and al] clinica) Inboratory improvement amendment numbers for the Leased Facilities;

(xii}  All Lessor’s leasshold interests, including bul not limited to, Ieased medical office
buildings or space; )

(xiif) Al agseis of Lessor used m the opemation of Hospilal end other health .care
facilities and not listed above and not otherwise classified as Leased Facilities, including
bui not limiled to, any leased medical office buiidings or space.

The faregoing shall be colleciive]y referred o herein as the “Operating Assets.” Upen the transfer
of any of the Operating Assuts to Lessee pursuant to this Section, the term “Operatmg Asscts" shall
mean all Operating Assets Uwerciofore received by Lespoe,

(b) All of the hospital, health care, administrative and rc[amd aclivities conducted es- of the
Commencement Dste hereof or in the past by the Lessor in the course of owning and operating fhe
Lessed Facilities, all of which shall be coliectively referred to herein as the "Existing Operations.”

{¢)  Notwithstanding anything to the contrary i this Section 2.2, Lessor shall retain an amount
of cash not 1o exceed 5100,000.00 (the “‘Cash Retention™), which amount shall be excluded from
the definition of Operating Assets. Lessor shalt use the Cash Reteation to open a banking or other
financial account in its name (“Lessor's Bank Aczount™), and shall apply such Cash Retention to
expenses incurred in conncetion with entering inte this Agresment end any relaled transactions
(collectively, the *Transaction Expenses”). Any funds 10 be deposited by Lessee Into Lessor's
Bank Account pursuam to the anaual budget for the Leased Facilitics as provided in Article 3
hereof shall be reduced by the amount of the Cash Retention. i any, remaining afier Lessor pays all

TFrapsaction Expenses.

SECTION 2.3. sumption of flitics, Effective as of the Commencement Date and continuing
until the expiration or earlier termination of this Agreement, and exoept ae otherwise provided elsewhere
in this Agreement, Lesses assumes, and agrees fo perform and discharge: (1) any aud all labilities and
obligations of the Lessor related 1o the Leased Facilities. Operating Assefs and Existing Operations which

- exist az of the Commencement Date (gl of which liabililies shal] be collectively referred to herein as the

*Assumed Liabilitlas™),

R

. . PR R - T L] - o oo . .
w\ﬂ"v‘wWWWWWWWW‘W‘W‘.’VVWWW\WWWWWWWWWWWWWVWWWWw

T O e e e e’ et A

o T

P

-
-

S e e

WWW&LW



. Chris Katina McCord and Christopher

Greenwood, South Carclina Judgé, Eighth Judicidi

- STATE OF SOUTH CAROLINA ; }{w WK THE/COURT OF COMMON PLEAS
COUNTY OF LAURENS . . m YAG 4 FIDEINGE 11-CP-30-1141

)
McCord, )
. % AURE ;4SFCQUH}}'
Plaintiffs, S THICERE N :
. ORDER FOR JUDGMENT
V8.

County Obstefrics and
LLC, a South Carolina Limited Liabﬂfty

)

)

|

Byron A. Brown, MD, and Lauiens ;
)

Defendants. g

Based upon the pleadings, orders and aforamentioned documents and the

. humerous hearlngs held by the undersigned regarding this litigation against Byron A.

Brown, MD and Laurens County Obstetrics and Gynecology 'LLC, | find Byran A.
Brown, MD s in default of my Order dated NovamberS 2013 and in contemptofcourt
ACQORDINGLY, and. in compliance with Rule 55, South Camffna Rules of Civil

Proceciurs, 1 hereby rufe and order as follows:

a.  the Answers of Byron A. Brown, MD and Laurens County Obstetrics and
Gynecology, LLC are hersby struck from the court record;

b.  judgment by default is entered against Byron A. Brown, MD an
County Obstetrics and Gynecology, L1.C and In favor of Chs
McCord and Christopher McCord; and h

S0
1

¢.  a hearing is to be scheduled by the Clerk of Court at an approp
and time to determine the emount of damages by the Court.

IT IS SO ORDERED. S
March 4 2014 mg i
i
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LYr:+ W. LAKCASTER

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LAURENS ) C.A. FILE NQ. 11-CP-30-1141
EcT 20 ASh
Chris Katina McCord and Christopher ) -
MeCord, - )
) .
Plaintifs,  LAYRENS COUNTY
. CLERK OF CN!RMENDED -

vs. ) JUDGMENT
) ) .
Byron A. Brown, MD, and Laurens )
County Obstetrics and Gynecolegy, )
LLC, a South Carolina Limited Liability )
Comparation, )
- . Defendants. )
’ )

A hearing was held before the undersigned the 11th day of March, 2014 to

determine damages. Based upon the evidence pnesénted, | found and ordered the
judgment to be enttered in favor of Chris Katina McCord and Christopher McCord and
against Byron A. Brown, MD and Laurens County Obstetrics‘ and Gynecology LLC as
follows: |
- Chris Katina McCord
Economic Loss .' $1,101,832.00

Non-economic L.oss $ 378,625.00 -

Judgment for Chris Katina McCord . §1,480,457
Christopher McCard
Economic Loss $ none

Non-economic Loss $ 50,000.00
Judgment for Christopher McCord $ 60,000
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[ further found and ordered that the respective Judgments exceed the Offers of
J;Jdgment made by Plainﬁﬁs'on December 28, 2011 (o wit Chris Katina McCord
$750,000 and Christopher McCord $50,000). Accordingly in-compliance with Rufe 18,
South Carofina Ruléé of Civill Procsdure, an amount equal to eight percent interest
computed on the amount of the award from the dats of the offer fo the entry of judgment
which shall be added to the above total judgment, This amount is $260,235.95 for Chris
Katina McCord and $8,789.04 for Christopher McCord. (See attached computation from
. G. Richard Thompson, PhD dated March 24, 2014.)' '
Thus, the tota judgmen}t for Chris Katina McCord Is $1,740,692.95 and the total -
judgment for Christopher McCord is $58,789.04.
iT IS SO ORDERED.
Y -
L Aeigeio _@. 2014
;e Gregnwood, South Carolina
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G, RICHARD THOMFSON, PH.D,
P.0. BOX 1203
CLEMSON, SOUTH CAROLINA 20633

March 24, 2014
Mr. Jay F. Wright ' : -
McGowen, Heod & Felder, LLC :
P.O.Drswar 1778
Anderson, SC 29622
Dear M. Wright; - | T ~

At your request I have wdbulatedxﬁtemstﬂ)rh{a Chris Katina McCord on the sum of
$1,480,157 at the rate of eight percent (8%) per annum for the period 12/29/11 t03!11ﬂ4 This
amoumt is §260,235.95,

Likewise, atyomrequestlhavccalmlaiedinteféﬂform. ChristoPhﬂ'MdZm'don the sum
of $50,000 at the rate of eight percent (8%) per annum for he peried 12/29/11 to 3/11/14. This
amount is $8,789.04.

PR NPEY
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ORT/tec, )
)
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF LAURENS Wﬁ[ FILE NO. 14-CP-30-1141

R
Chris Katina McCord and Ghn‘stopher LYRE \? L ARG AST

MeCord, ”
Plaintifs, pdf=b A7
. - )
Ve, TQFFEROF JUDGMENT
! AuREHS CGUHPT & 68 SCRCP)

Byron A. Brown, MD, Laurens County CLBQK co
Obstetrics and Gy LLC, 8 )
South Carolina Limited I{Ify )
Corporation, American Medical )
Systems, Inc., a Dslaware Corporation ) -
and wholly owned subsidiary of Endo )
Pharmeceuficals, Inc., & Deldwaré )
Corporation, . _ }

)

)

)

Defendants.

TO: DEFENDANTS BYRON A, BROWN, MD AND LAURENS COUNTY OBSTETRICS AND
GYNECOLQGY, LLC: :

Chns McCord, Plaintiff, by and through her undersigned atforneys, hereby submits an Offer of
Judgment pursuant to Rule 68 of the South Carofina Rufes of CMI Pruoedwe fo fhe Defendanis
Byron A. Brown, M.D. and Laurens County Obstetrics and anect:;logy, : L'LC_." in 'fha amount of |
$750,000.00, in accordance with South t;:amuna Code § 15-35-400, reserving all rights against any
barty responsibi for her inuties whether presenty named as a party defendant or not. I tis Offer of
Judgment Is not aceepted in writing within twenty (20) days, it will be statutorily rejectsd.

This Offer of Judgment is made. this _é'[ih'ay of December 2011,

Andemon SC 29622-1778
(364) 225-5228

(364) 231-8011 FACSIMILE
juright@mcgowanhood.com
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. STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

C.A. FILE NO. 11-CP-30-1141

fuseg) ”‘j{ LR _a:r:‘;‘r_‘_‘n

)
)
COUNTY OF LAURENS )

shris Katina McCord and Christopher

MeCord,
~in _& ¥ 23
Plaintiffs,

J
)
Vs, 1 .. OFFER OF JUDGMENT
S XN (Rule 68 SCRCP)
Byron A. Brown, MD, Laurens County ) .
Obstetrics and Gynecology, LLC, a )
South Carolina-L.imited Liability )
Corporation, American-Medical )
Systems, Inc., a Delaware Corporation )
and wholly owned subsidiary of Endo )
FPharmaceuticals, Inc., a Delaware )
Corporation, .
)
)

Defsndér;ts.

TO: DEFENDANTS BYRON A. BROWN, WD AND LAURENS COUNTY OBSTETRICS AND
SYNECOLOGY, LLC:

Christopher McCord, Piaintiff, by and through his undersigned atforneys, hereby submits an

Offer of Judgment pursuant to Rule 68 of the South Carofina Rules of. Civi Procedure to the

-Defendants Byron A. Brown, M.D. and Laurens Counfy Obstetrics and Gynecobgy, LLC In the
amotnt. of $50,000.00, In accordance With South Garofina Code § 15-35—400 resewing all rights
" against any-party responsible for her injurles whether presently named as a party defendant or not. If
this' Offer of Judgment ls not accepted in writing within twerty (20) days, 1t will be statutorily refected.
This Offer of Judgment is made this ,ﬂf day of December 2011.

i

Wrghi m
n, Hood & Felder, LLC

P 0. Drawer 1778
Anderson, SC 28622-1778
e {864) 225-6228
T T {B6a) 231801 T FACSIVILE = TR e
Jwight@mcgowanhood.com -
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v
STATE OF SOUTH CAROLINA' ™™ ™3™ |N THE COURT OF COMMON PLEAS
COUNTY OF LAURENS it “P““g _CA. FILE NO. 11-CP-30-1141

Chris Katina McCord and Christopher ) Ty
McGord, .‘ &UQE}@..GQE'%;E
C HSR

Plalntiffs,
Vs,
County Obstetrics and Gynecology,

LLC, a South Carolina Limited Liabflity

)

)

| )

Byron A. Brown, MD, and Laurens )
)

)

Corporation, )
)

Defendants.
)

: b
A hearing was held before the undersigned this _[{__ day of March, 2014 to

determine damages. Based updn the evidence bresented, } hereby find and order the
judgment to be entered in favor of Chris Katina McCaord and Christopher McCord and
against Byron A. Brown, MD and Laurens County Obstetrics and Gynecology, LLC as
follows:

) Chris Katina McCord
Economic Loss $1,101,832.00

Non-economic Loss $ 378,625.00

Judgment for Chris Katina McCord ' $1,480,457
Christopher McCord
Economic Loss 3 none

Non-economic Loss $ 50,000.00

Judgment for Christopher WcCord .$ 60,000
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 Greenwood, South Carolina Judge, Eighth JudlolabCiréuit

I further find and order that the respective judgments exceed the Offers of
Judgment made by Piaintiﬁs on December 28, 2011 (to wit Chris Katina McCord
$750,000 ‘and Christopher McCerd $50,000). . Accordingly in. compliance with Rule 15,
South Carolina Rules of Civil Procedurs, an amount equal fo eighf percent interest
computed on the amount of the award from the date of the offer to the entry of judgment.
which shall be added to the above fotal Judgment This amount is § / # O (7[5 -1{'
for Chris Katina McCord and § SGCEU for Christopher McCord.

IT IS SO ORDERED.

March _{[ 2014
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STATE OF SOUTH CAROLINA A 2 9=R  iN THE COURT OF COMMON PLEAS .
")

] § N Hb VLR .
COUNTY OF LAURENS 0 g 34 CA FILE NO.-12-CP-30-753
WAt .

Janice Sherfleld and Jer}%f“gherﬁéld. )

)
Plaintiffs, cOUnTY
Lp;q‘fiﬁ}‘?,; e JUDGMENT
[IFR3 .

L —

Vs,

- Byron A. Brown, MD, and Laurens )
Gounty Obstetrice and Gynecoiogy, LLC,
a.South Carolina Limited Liability
Comoration,

Defendants.

)
)
)
)
) o

— ~
A hearing was held before the undersigned this [i . day of March, 2014

to determine damages. Based upon the evidence presented, | hereby find and order

that juﬁgment be entered in favor of Janice _Sherﬁeld and Jerry Sherfield and against

Byron A. Brown, MD and Laurens County Obstefrics and Gynecology, LLC as follows:
Janice Sherfield

Economic loss 2819 55~

Non-economic loss § 3 '13; &25

s 4408580

Judgment for Janice Sherfleld

Jery Sherfield
‘Economic Loss $ &
Non-gconomic loss $__ELuwy " .
Judgment for Jerry Sherfield - $ ‘_50% 000

IT IS SO ORDERED#

March ZZ , 2014

Greenwood, South Carofing T
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STATE OF SQUTH CAROLINA e ; ,_.‘g'l._"EfN THE COURT OF COMMON PLEAS

vy ¥
COUNTY-OF LAURENS p g, FILE NO. 12-CP-30-753
Janics Sherfield and Jerry sk )
)
Plaintiffs, 29 court!
, URERSVRF 5 ORDER FOR JUDGMENT
VS, f.',‘:..' )

)
Byron A. Brown MD, and Laurens )
County Obststrics and Gynecoiogy, LLC )
a South Carolina Limited Liability
Corporation,

)
)
Defendants. )
)

~ Based upon the pleadings, orders and aforamentioned documents and the
numerous hearings held by the uhdersigned regarding this litigation against Byron A,
Brown, MD and Laurens County Obsteﬁ'ics; and Gynecology, LLC, | find Byron A.
Brown, MD is in default of my Order dated November 5, 2013 and in contempt of court.

ACCORDBINGLY, and in compliance wiﬂ":v Rule 55, South Card;’ina Rufes of Civif

Procsdure, | hereby rule and order as follows:

a. the Answers of Byron A. Brown, MD and-Laurens County Obstetrics and

Gynecalogy, LLC are hersby struck from the court record;

b.  judgment by default is entered against Byrorf A. Brown, MD and Laurens
County Obstetrics and Gynecoiogy, LLC and in favor of Janice Sherfield
and Jerry Sherfisid; and .

¢.  a hearing is to be scheduled by the Clerk of Court at an appropriate ate w0

and time to defemine the amount of damages by the Court. Z 4% g

Y B oy

DERED. & 2h

!T IS SO OR & gé_ g §
M : FRSLES
Fobramry /|, 2014 - _ , S 128
Gresnwood, Sputh Carolina Judge, Eighth Judictal Lircuit S 3 E 3
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 HealthCare. System (g ' B &
COMBI'I‘.'[ONS OF ADMISSION

- &lnu. NURSIRG: The hosphal mwmmmﬁhmmmamdmmumdmmmwmw
mummuhmmnm mz&!ﬁﬁ aurtiog oxm, such meat be Yry the pationd or lopad
mpmecristve: The hospital b wnlpcuﬂh mupm kmwnmmmman mmmmm
mumwmm

MEDICAL AND SURGHCAL CONSERT: The pytionty sars i1 umdsr the dfreeiion of e aioding o the boaited i 6ot cesporatblz £or sy ent
tuinkition of the pieiciice, mmuum mml:ﬂnh. hmmwarmg!m:

: ﬁﬁmwmﬁﬂgﬂhmm“mummmw'm'mqumw '

putiant ard ovsiry dise mmmmmmh&m Wbmﬁuﬁ: wwﬂﬁmh
Ay or

- mmmmmnﬂmm ATy peyson, enioyer o SAsCMEICE cocrpasy 10 pationt cofess

- nuthﬂwﬁd-uﬂmbhm.lm gvbudhﬁh.!uﬂmﬂumﬁrw wu:ﬂ
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424 for prnfir_._sﬂl e} {3} that CHI grants deening status 24 Mhi.ls.i.nn § rolate to Ha. w yis.h n_d.nhf; gl_
25 to, and mr—w:nw hcwp:LtaJn_an a cri-anonal bamis |ag ;:;:‘;n. And then tha nuuma—;a—:;h—n d_n;._u:_—_-
843,749.8100 Southern Reparting, lne. www.spnthernreporting.net
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30(1)(6) Laurens County Health Care System (Lynnt Reaves & Sandra Thompson)

Page 13 (49 -52)

MeCord, et ak va, Laurens Coonty Health Core System, st al. - 162015
Page 49 Page 51
1 A/16/8), Cozrectr 1 Hoepital System o —-
2 M. CorTact, 3 Cuxrently. yas,
q Q. And am far as Exhibit Muzber 8, At's with Janics 3 f. Currently. OGknoy. Hos Ahe an wiployee bf Lumrens
4 Enarficid with a date of 5/27/09. 4 County Eaxlth Care Bygtan ot the tine she signasd
5 A Tem ‘ ) -5 thiz? ’
€ % Pkay. Now, let's talk about Mb. MoCosd!s & & Idon't specifioally knew, )
7 conditions of géndggden, 2/15/09. 7 Cray. Ths paxt one g Hadipo Minters whe ip 2
g A ALl mgphe. B witneag on 4/16/05.
g % But bafore we do that, thars wos a surgazy on 5 Ao Xew.
10 Febrasry the 18th, '09. Asd I buliove tuat - that 1p G- ¥an shn mm ewployms of Lamemd Coasty Paalth Caxe
11 che infarmaticn wa have 18 that for all of thaws 11 Bymben?
12 surpgerian =« xpd 1'1ll chow you YOUr mnswes to 12 A. In thac cass I do know this individual, and ves,
13 Exaibit yuzbar -+ I maon Interrogacory Mumber 5. 23 ahe wos,
14 Por all tha surgevies it wap tod thrt & 14 Q. Oy, Aod than 2or ¥ra, Fhevfield, Rxbibic tuber
15 amditions of admigmion form ba oxeautmd, eorreat? 15 8, Pegpy A. Harris, was phe an anployers of Laurmng
1g A Correct. i 18 County Hoxlhh Cars Sysben?
17 9. And that socording to the requast for production 17 X, I'mbot familiar with that individual, so I'm not
18 13, & diligant serTch wof Dhde but the hospitel bas {71p wure.
19 beati qmable e lcoats a 12/18/04 ocpdition of 15 0. ould you agTes that tho polioy of intsation of
20 sdeisaione fora; is that coxTaet? 30' Leurang County Eaalth Cnre Byston is &4 Dave p
a1 R Thetic correct, 21 Topreseantacive ox eoployes of Lanreas County
22 9 Put would you agres that more probably ther not the |24 Oespital piga an a witsens for thess docummnze?
23 cgpdieicng of niaiasion foxm was Tigued 2o the 23 A. That is the practice, ymeno.
24 12718708 ¥sCord surgary? ’ 24 ©. Omy. How, loe mo abow yea wiae's bawn marked om
o5 A 1 would agzes vi;h thac, yes. 25 Evhihit 24.
) -~ Page 50 Page 52
1 Q. Chay. dow, ralating to thw - to tho conditione of | 1 ) (Rxhibit Fucher 24 Incrodwoad)
2 wdnionion form that yom hawe in front of you, I 24 Q. X thought I had on axtra mma ef thaes, Bew, this
3 think they'rs 2ll basiocally tho spmo axcept for tha '3 iz a doomamnt -~ wall, lot ms .= let ;e go to this
4 pignetures, it has on hers whars X'wve highlighesd 4 first, Eehihit 22 ars the mnkwers to
5 mm;:mm:‘!.znhmtommw 5 intorrogetorias, And I'm godng to show you the
g Health Carw Sypbuz. 6 ta I gatory ar 9. And I'S alpe
n A Th-hoh. Yes, mir, - guing to- show you the varifiegtion. Tou -- pou
B Q. kol it appeors ther thio is o foem that was 8 varifled thoss manawars to the bast of your abilicy
] prepaced by or at the direntiem pf Laursmo Comicy [} Ag baing trme smd auomxmte, corTAaL?
10 Reaich Qere Oydtery 1s that oorreck? 10 A. CarTaet..
13 A Thar would be cortece. 71 @« GOy, And tham in Emrber § it staces that -- chat
12 Q. Gkay. low, as far am spacific dete, I'm nob zeally |42 the spotnt of €190 was garniahed fron the incnoe
13 toncaTred about thac, But do you mow 13 ‘m.ntmnlm.lmdmmﬁmmq
14 pproxioately when this fom was drafend ox 14 Horpital: ia .thur. aorraok?
15 propared by or on behelf of Lanrpna County Health 15 A. That'® what it zays, yes.
1€ fare Systen? ’ 16 & Oky, And then in Interregetory Fumber 11 the sun
17 A Mozmu‘smmm1mhumm1m. 17 of £100 wvas garnished from the ctats tox Tatorn of
18 ® 1853, ALl right. Now, Exhibit fShumbor 8 bas the 18 Pr. onnd Na. mﬂdmmwmr
19 wtrnnn signing wa Terssss A. Frasoks. Do yw oo 39 A Thet's Wim: thin cays, yes.
20 that? 20 0- And you belisve thass ko bu trmo, SoTTeae?
21 A Tuw. z1 A. I believe tiosd to be trus, yes.
22 Q. Bow, ia Hurph -- or Ked. Franks -- wag she & 22 Q. Okxy. Aud oo tho oma you hive in Exenmt of you,
23 eployes or is nhe now an ecployee of Laureeay 23 Rxhibit 24, in your posdticn axe you wwAre that --
24 County Boalth Cave Bystsx or Lautens - 1st = back [o4 Ebat a olmin for FI400 -- #3,476.38 vas xmdo
25 TP, You'xe an sployes af wiof Groenville 25 againat the ipocemg tex refundo for My, and koo.
§03.749,8100 Southern Reporting, Ine, wwrw.southernreporting.net
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"CHRIS KATINA McCORD, CHRISTOPHER McCORD,

JANICE SHERFIELD, AND JERRY SHERFIELD,
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Taken at the instance of the Defendants om
Tuesday, April 5,.2016, in the offices »f:
Edwards Reporting, Inc., 435 Katherine Drive, Suite A,
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Lauvrens County Health Care, et al.
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SBHSEBSKEEEEﬂE‘mmqmm.»mMH

a X

Page 154
th--ﬂuymnidmlyﬁmcialhﬂmtmtm!;m
mffering, then I went off cn the clinical wide.

Q. By kr, chaw Mnd what I meant by that -

A Gy,

9. - is bmras suffered as a Tesult of wbat you
clatm to be the honpital's breach of the duty ewed to
then,

A Wall, the harm thers i3, liks I've sald, they
ara emfoinad, or they do -- do pet have racamss to g
after the Hmancial coveraqe that should have been
afforded to then by regquiring Brevn -- Dr, krow to beve
adequate covarage, 8o that's -- all theyrs trying to
gat from thy hegpitel i the - tha gmomt thet phenld
have bem toverad mder Brwen's policy.

Q. M1 right, Degter, I think that's all I've got
fer you, :

i ‘hanjs,

W, WIS htqa&maf&wwﬁm.
TEE NIDNESS: Gure
EXANTRAYI(N BY BR, MRIGHT:

Q. [z. Byde, wtem I -- during your arswers to my
estions, would you -- if you'ze asked for cpinions,
would you confine yoor opinions o & resscomtle degres of
cartsinty in the field of bospital admintatrgtion?

A, Iwill apd I alwvays do, so, yes, miv,

BRUREBEEEEERERERER wawweoe oo

Fage 196
phlication *To Brr ip Bumem,™ how meny msplial dsaths

par year ars cansed from physicien negligemoel

L, anyehore from 44,000 to 96,000.

R CGkay. ¥ow, doss that cover patients who do oot
die bot guffer sarions infurdes frem meHosl erroey such
as wap suffarsd by Ms. MzCord and Me, Sherfield?

. A Fo, Tmt's cnly desths, It's oot imjuries o
&y lovel or mignificarse of dmfury,

0, Ten years latar -- and this ig Exhibit 24 --
the Mapactar Genaral far the Departeant of Eealth and
Enwem Secvices issusd a report. Do‘jmhwnt}ntrmrt
in fromt of yoor

A, Ido, And I'mmading it rdght now. I'm
locking at it. ‘

Q. Xod bow pany deaths from Hodicars patients per

year? . .
A Det as gst to that. By copy is highlightad,
This igm't.

@ Well, we'll come hack to that. i

A, Wall, I'm - I'm gutting closs to 3%, I
fuet -- T'm sorry. Ihadb:---yaah.if-yuumld,lln
haep oo Jocking,

G. ALl right, Do yoo consider the yeport of the
Inspectar Gemeral for the Departwant of Health and Human
garvicoe to ba relichla?

mzuﬂmsu:saa:sumsmmqmm*w;p

Page 195
Q- Gay. Bow, just so you kow -- ard T went you
wtahthisaaamt——‘thammwnntnmt
polioy. Okay?
. A Gy,
0. J0A cun settle b policy without ths
physidien'y copant.
K Gy,
Q. The Haghutmal policy fa 8 comsent policy --
A iy, '
0. - if that cores wp,
W, S Wall, T chject to that because I
k't know vhere that‘s in any sort of record that I
beve, T dea't bave a copy of any of thesa poliaing,
. WRIGEY: Yesh, you &
. B The full policiem
B, WRISET: Yeah. '
M. SHIN; Kepe of that has besn produred to
9.
B!, ¥RIGHT: Thoy're in the wxbdbits, I eent
you a ey of all the mddhies.
n.&mh Of the fuTl palicy?
. WRUET: Yesh, Th-imh. I'11 ghow yom,
R cayn:.m-.tght) Bow, you wars asked ebout the
Imdmaﬂbdiahmpublimtim. A that wmld bs b1
Bxhibit 13, Boctzding to tha 1999 Institiute of ¥ediedne |25

fors
=

W oo 4J oh v vt k3

BEBRBLERSEREERE

Page 187

A,  Extromaly reiishle., Tez, wir.

Q. Do yon comgider the report ™o Brr is Bman® to
b ralishle? ) .

A Tde

Q. the naxt articls 1= Bahibit 15, the Jourpal of
Fatient Safety.

A, Yes. )

9. Ad do you eomlder that report to-be raliable?

A, Ido.

Q. And in that documeat, 1z it trus thet it's bam
estivated that betwesa 210,000 end 440,000 potisnts
miffar sars typa ¢f proventshle hacrs in U.5. bospltals
that ocntritute to thalr death?

4, Yes, That's tha remults eesticn that says
that, R
¢ Ckay. Fow, Ir. Hpds, in your cpinien -- s m
mpart in the Hiald of Tospitsl adeministration, im ik
yar opinten that thare has bean and is an epddesic of
medicel negligemse canging sericws injuries and desths to
patiants in the hospitals in the Tnited States?

L. Zbscluotely, Yo look ot the progregaion sud
you sea that it's centimglly grioy up snd - 4 alse
mealize the fact that there's wndarreporting suing on,

G Dr. Byds, ln your profesgicnal opinion, basad
upoe the faot thers in an spidemic of medical milpeactics

EDWARDS STATEWIDE REPCRTING AKND VIDECOCONFERENCING
WWW . EDIHARDSREPORTIRG . COM
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* States, is it the ogmmen practice of bospltals to ragnirs

Page 198 ]

that's causing sericus deaths and injurdes in the Dnited

-plysiaians to eeizy and maintain professloral lisbility
inguramea?

A Yan, I'8ecrry, Iwas vaiting, It'g
definitely not cnly a requizement, it's preveiling and -
and, likm I sadd befors, I've nsvar samn o hospital that
didn't require that tht vag opan more then two daya.

Q. Dr. Hyds, in your professioml spinion, is ane
of the parposas for the beepital requiring thed ‘
profasaional Lahility instrance bs carrisd by surgmons
that cperabs at 2 hospltal 13 to hesnefit and pootect - -
mmmmmmjmmmmmm
doe to the negligent congust.of the surgecns to have a
mane to Tocover depeges for dnfuriss weopginlly
infljntad ypon thew
" A, Tes, sir. tat's me of the beefits and ane
of the -- cus of the requiremsnts to have.

g, Al right, Ist me Rum your attention to the
muiblie peliey of South Caralins,

" A Oy, thavatIntasmmibit,n:mm
just going to -~

0. N

3. Ckay. Oy, .

@, VYeah, We're going to get to it

R L U T S PO

0

el el o

16
17
18

BRERBRED g

tage 200
hmpitalbomawﬂl:tmuatn!hflmmths
opezation of tho hospitall

A Yem, it ip. Thet's 2 requiremsnt.

¢, 2od is a furkher yeguirament, in your
professional opimiem, that the chief adrdnistzative
officer of ths hospital shall ke ramemzible for the
edninistration of the facility and shall mes that all the
bylaws and amendments sre oceplied with?

& Yss, bir.

Q. Is that a ptate law?

AL It is, It'c e Ktats law through DHEC, D- --

HE, B (bjectien.

Q. (By Mr. Mright) BKow, if you would, Docter,
turs to Exhibit 4-A, widch is a portien of ths —

A, I'va ot it, the rediral phaff bylews,

0. --mpdioal ateff bylews, and in the prestble
to the sedical staff bylmes on pags & --

A, I'w gt it soendore, Borzy,

Q. Hors you ars. Ymmt&galmg

L Gy,

Q. hita:qumdmbylmmrth
sedical steff to eancentrate m qulity patient care
under the ulkimate apthority of the boardy

¥R, SHAW: Cbjectdon.
‘L. Ies, sir.

o U e W ks

i

GEERBEE v «

Prge 198

A ey,

Q. As iar ap poblic polioy of South Carolina, do
¥ have an opiniun whether ths publis policy of South
farolina raquiras bospitale to wemiter patient came
torongh nveraight?

A, Abmlutsly,

T M. BB Chjection,

THE WITHERS: BarTy.

A, I shanlutely do,

B. (Oy.Re. Fright) 3nd bowe yoo reviesed the
regulstions of tha South Carolina Departwsnt of Bealth
ard Eaviromental Chotrol, regquistion §1-167

A, Yes, gir. I've got that in foont of ze -- or
w11 have,

Q. Let e -- beng on Jest a secand

A, I'w pob that short form semewhsre.

Q. Dr. Fpda, I'n refprriny to geotion 202 of the
mmﬁmmmmmmm
stall be the supreme muthority in the bogpdtal
Tesponsibls for the monagunent control of the hospital
ad sppointmat of wadea) staff,” In por opinioe, s
thnt bhe hoprd-of drectors of the hospdtal? '

&, It i the govarning hoard,

§.  Aod next esction -- noxt sentanca, 18 it a
raquirenent wnder the lav of South Carolina for tha

Emzub‘jgwm—ammﬁunp

17
18
13
20
pai
2
23

2%
25

- requirasent that the physicims' privilege shall have and

201

0. nayu: ‘Weight] And these hylmws, amcig:gtu
ths presmhle, were sgtablimied by whom?

A. By the bowrd and wpproved by tha board.

Q. Okay. MAnd that's the govemdng body of the
Mospitaly is that corpect? . ‘

A. {orrect, The muprems mthority, socopding o
Bouth Carolina lev end/er roles and regulaticos, -

0. Asd acoording to itam 3.2,1 of the radical
staff hylave, a0 far as the Iequirement for comtimdng
eppodntment to the medical staff under item § ip the

maintain valid professicnal Lishility insurance coverage?

& Yes, @I

0. Bow, in this partiowlar cass, youive been amad
some (uoptions shout tha insvrance policy et issus, which
g a cinine zedn pollcyr is that correnty

A Yes,

4. M your professioml gpimdsn, if the
clajme-mada polity iz mot -- 1f the protsctisn undar the
clatrs-mmds poHoy 9 not conkinged by the physiciam, o
timt raintaining the inmurancs covarags?

L o,

M, SN Gbjection,
b, It's -~ it's faiture to madntain a continuces

inturanse ot insmsbility and protection.

EDWARDS STATEWIDE EEPORTING AND VIDEOCCNFERENCING
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URRBUESRERBRE

Bow

p,gg'zuz

0. f{By Mr. Wright) M right. A dght, 5o {n
this particolsr cass, as it's been pointad cut, the
inpianre soverage that was.gvailable to ¥z, Metopd md
¥, Sterfiald wus mubsequently divested of thwm because
the ingurams coversge that Dr. Ereem sibseqoently
cbtained sither 414 oot sbtain sxtonded coverage
evloreswent or prior claims epdorsesert, correst?

L Tt — that's ebsolately --

IR, EE# Ohjection,

wn ourIet,

THE WITXPSD:- Sorxy.

B, g Dot'r all mght, I dde't
undarataed that guastion, Bo I was chjsating,

f. By ¥, Weight) Lot me restats it. In this
perticniar cass, da you heve an cpinden vhether or not
the inurercs coversys that wes at fme time avedlzble for
¥e, NoCrrd undsr her thres morgeriss and Bi. Sherfield
mdsr her mngery was oot maintaingd becanpe bhere wag mo
pubseguent purchase of axpanded prveragh endorsment or
prior olmioe endorsemant by Br, Erowmt

A, Msolutely eorrmct, That'p -- that's tim
reagm that thay did oot have oowersge, bacapse he bmd
tniled to by thoss -

£. DIyar --

A~ limits,

L.

tﬁxt:nb'st:s;us:m:t:n;:gm..qmmﬁuup

Page 204
3 xillion eggresals,

Q. COkay. AL right. New, if you would, look over
an articla 2 m page 2.

A Itve got db,

Y. Whers it eays, "Throughert the term of the
agregmobt snd the repayoent perlod® -- which we'll get
into a 1itkle bit latar -- "the physician, Dr. Brow,
ot cooply with Al previcions of the mdicel gtaft
byleeg of the hospdtsl as well as other policdes and
procechres, Tulex, and remilatiome.® Do you zee kbab?

A Id,

§. Bow, in yoor opimion, ¢id Ir, Brown ooply with
provigions of the medical staff bylmm and this contzact
by maintuining the irenrancs ol the requived mimimm
Limitg? ] .

A, Mo, Ep falled to oemply, I think itz
bresch of the contTact.

Q. A1) right, sir, And under artdels 5, item 3
undar thera, {f tho hoppital «» 1f the physicdan fails to
maintain the profspeionn) lisbility impurancs, it gets
cancelad, then wiat ip the right of the hospital?

X Well, bothoh Lina iz they oan oxmesl the
confraet -- “opy alact to twiminata or canosl the
contract, * i

Q. A right, Aud, if yoo mots in srticle 4 whom

- - R S T REERERLER t;-ua L I

-gffect at all times the minimg professionsl lishility

'batwmen leutens Comty Hogpital end whon?

Page 203 |
2 Yeah. In yowr-profassiconal opinfon as a
tospitel sdetnistraner, would you conslder that fact
whers the dmmesnte coversgs basame divestsd am being a
viclation of the mediml ateff bylmm? )
&, eolutely. It's olowr that it smys hawe i

iomuraros, And it -- thet 15 a de facto violation iF it
dogp not. covar part of the -- the patdent pormlatdion that
thip individoa} tad,

0. Xl right. let me ask you to look at Bxhibdt
nenber -~ T thtek it's T, the pubeldy contract.

A Yas, mir. eot i, ’

g, Ir Byds, lock ot -~ that's tha contract

ﬂm-..:mm'u-l.-!u;—l

[y
=y

A And Dr. Byron Browe.

0. o, br. #pde, if you would, ook at article 5,
I eliave,

X Twegot it, Termdnation.

g  Well, let za sgk yoo €0 g0 over to article 6.

A Ty

0. Doss thin arkicls require that physician to
mintain prefassiong] liskdlity inmurence?

A It des.

. Inwhat emomest

A, Inths soant of'1 piilioe par claim or

ﬁ::a&:usu:u:u;uuu

Prge 205
it mays "Repaymeot,® do you ses that where the subsidy
vdnharorgivmntamtamhsdmfu:bmym,
1l

A Idaee ten years, 110 entha,

{.  Tash, m«,ﬂymmld,mm.m
Bxtibit 23. And what is the amount bhat tha hogplial was
waivizg of thet debt of Nr. Arown each meath?

A £, poosooth,

Q. And ac of ¥ey the 3lst, 2011, which i & 1litle
bit over s yesr and a hal€ latar, what {9 tho aoount
tht's cwad by Dr. -Brown to the hospitat?

A f287,781,

g In yoor professiomal opigion, d&id the hespital
imwn the right that if Pr. Brown did not maintadn the
ingmance, to requizs the full momnt of the $25Y,600 to
Yo ‘Tepaid! '

L Yes. It's stipulated in the contzadt. Ty
tormizate the conteact and then wak for whatever the -
cutatanding balanss was et that time,

0. han you tegtiPled earlior about tie hegpital
Ind cight to zaquire Dr. Brown ko pochese Hhe other
inmirance to be in eoapliamoe, 4 they had ané — if
Iz, Brown bad not purchassd that and they had zamasted
it, conld the foll smoamb of the fndebtodness basn called

wpon and mat to Tepayment by Jr. Browa? J
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. Page 206

A, Yes. That 257,000, ood cemts -- or bdd
dollars,

0, Al righk. Now, Echibit Rumber 35, if you
wonld, lock at that,

A, Tes. .

0. This is » check, Presdm Pinancing Specisalists,
Inc. Dr. Byds, in your profossicuel opinicm, wae that a
tinanaing mechanimm that Dz, Brown could havw used to pay
the premims &5 ho bad in the past?

A, ta3, It bamlcally iz somobody paying it at
cnos and then gatiipg pald to taks periodic paymants and
charge intarsst, -

Q. tkay. I'n godoy to eldp over & lok of thet
beomuze of tims. Now, you were noked about the documant,
Conditiens of Admissdon. Bed Hhat would be aitber
Bxhibit 7 or Bxhibit 8, 8o, if you would, turn to that.

A.  Bure. It's mumher 6,

Q. Ckey, Now, you're owars from the testimomy of
Hg. Besves that thiz docoment wae prepared by exployees
of Lawrens Comnty Hogpltal?

A’ That vaw my imderstmding that it was, yes.
Ang that's @y recollagtion of her testimemy.
0. M right.
¥R, SERN: I'm gorry. Whose tpsbimemy?
¥R, WRIEHT: Besves, I think
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0, Baged upcn your backgreand, training, and
exparienca, in your opinton, when hospitals enter into
contrasts with thelr patients, do tho hoppitals -- are
tha bogpitals reqrirad to comply with all state lsws wmd
zeguletiona? :

A nsanlubaly. )

8. In your profasgional opiniom, whan & hogpital
entery imto & coatract with its patienta, is the hespital
required to ocxply with 411 federal liwm and resulsticos?

A, Ibeciutely. Yes, air, That espply to them, of
courss, .
Q. Dr, Hyds, in your profepeicnsl opinien, when o
bospital enters into & conbrmst with its patients, is 4%
ramuired to comply with refulations and proemigaticos set
forth by its accreditatien ogenty, the Joink thgndssinm?

A, Tes,

§. Dr. Byds, vhen s hoepital enters Into a
contraot with its patient, iz there a raquirement that
tha hospital ctmply with the sedicel ptaff bylsww that it
has drmn up, it heB approwed, the medical ptaff hms
approved, and thab relats gpecificslly to porbione that
affect the rightn and safaty of tha patient?

M. SN Ohjection,
A, Agaln, sbsolutely they're Tequired to dp that,
Q. {By ¥r. Wright) Lr. BySs, in your professiopael
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¥R, SHAG T dem't think mhe testifisd to that.

Right have besn Eandra Thorpoon, but T den't —

0. {By M. Poight] Ckay. Wall, cme of then
tastified to'that. ‘Amd I beliove she tsstified it hed
been In sciptepcs since 1993,

A. I rscall it baing testified fo, I didot
sopanbay o, It wap oos of the two, Dut, yes.

0. Al right. Xow, did Laureme Gomty Bospital
cheoss to 11t 211 of the pervices that it provides in
that docoment or did it just refer to el) services that
my bs rondared?

A, I think it -- to 13, it was 3 blanket
refprenng ~-

Q. Let me abow you tight there.

A. It eays, "The undsrwigond agrees be aigns 2e
agent ip cosmideration of sscvicen to b randsred.® It
doasn't say Just -~ 1t sais all services, or I take that
to ko sarvices, pecicd, inclnding swerything,

Q. AN right. 55 I'1l wek you ygmin, Did -- the
moppital, whin 1t vag drawing this egreememt up, did it
cheoss to delineate all of the Mffersnt sorviows that it
wag going o provide to M, oCord or Ms. Sharfisld, or
did it just rater generally to all aarvices? ’

A, Gemarally all, It didn‘t specify or have a

lmmdry list of everyhhing. 5
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opinion, as part of the comtradt, is the hospital e a0
required to comply wikh comtracts-thab it esters imto
with physicians, surgewe that ats going to parforn
cparations on the patieats, and when thosa provieions in
ths pomtreot ooaply ~ I mean relske to the heaith,
safaty, welfaxs, or Iogal rights of the patisnt? Ara
they reguired o cooply with thoss?

L. Mpin, yes, six, .

¢ ind, Dz, Byds, in your professional cpinionm,
did the hompital coaply with the requirements of otatm --
ipw, which wes tha adoptien of ths bylmw, that the
bylswn reguived that the physiolans kave and painkain
profesglonal Lishility insmranca?

MR, . Gbgectim,

0. (By ¥r. Wright} Did the hospital comply with
that?

MR, FERN: Gujectimm,

A, Fo. Tooy failed to comply with Ehst sectiom of
the exprocta- -~ of ths bylaws and also the requirement by
the gtats that thay — that they are bowd to spply -- or
conply -- caply with the bylaws.,

. [By Mr. wright) And how sbout, in your
profsseional apinien, 4 the bospital coply with the
ebligutioma vnder the oomtract with the plymtcian

. - ot P r . . - . . v PR
Y e war w ww wor owd or o wa w wad wof hae’ ha wod v D w W o o ey W ol S

ragiving that phyeiclan to mintzin insursnce coverage
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that wowld have covered and maintainad M, McCord and
¥5. FherHald? :

A To. Ty failed to coeply with that also.

Q. Gy, Dr. Byds, in your professional gpiniom,
do your have zn opinim -~ or lot ma back up. Dr. Byde,
i your professional opinien, s fhe fact thak the
governing board of the hoopltsl required in its bylaws,
the medical ataff bylsws that wers preparsd by the
medien] ataff, to require all phymiclans to maintain
ainimm ipmranre, and the hospital recuired, in this
perticvler cams, Iv, Brown, ‘that it vas glving zecsy to,
o mintain inmrence -- professiomal liahility inserance
in minimm momte of 1 million and 3 williem, is that an
indication, in your opindan, of the lsportance of -

- profesmionl liability insvrance in a bospitel setting so

that dmhrrad parties, theowgh no fawlt of thedr owe,
would bave a msens £0 recover a poxtlon of their
Injucian?

M, EEAM: Cbjectien,

A, OF comree it is. It'm owdous to ma that
that*g -~ they fuifilled on paper their chligation that
they wers going to do it, but they failed to do that.

G- {By ¥r, Wright} Let ms mok you 2 few gnestices
hout: the relstionship betveen hospitals and their
patisnts.,

Wr OO0 3 O U1 W o BT
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the Sippocyatic Cath paying *Abova #ll, do no bam.® 8o
wo'ts fot with the faof that we've got o mardats our
corpliomcs and mandsta othsrp' cceplianca that we're not
godng to have aoy harm to tie patient. So safety is a
coroliary of oo ham -- or qulity 1s a corollary of m
Dars,

Q. - {By Mr. Wright) hod ms far e¢ the wedionml
gtaff bylmem that rafer to the quality of patient care,
15 timt the game phrass, quality of patient-care, wred in
hospite]l joursale atd Jalnt Comdleeion statements as far
as the way the hospitnl i mmposed to render trestmemt
and parvices to patients?

A It's weut ar mivarsal as yoo omm geb. It's
sarops a1l of tha -- all of ths sbove and more, It'n --
that's vhat we're in thetueiness far, quality of cars
and to try £o do oo ham to the patfent end pootest them.

0. Ciay. Do you conalder the pratection of the
patient to includs the fact of having the bospitsl .
zenitor and Tequire saictaining professional Liebdiiey
inewrants by the surgests that perforn murgery in the
hospital? .

A 1do. And, obwionaly, everybody eles does

becauze it'p ~- it's @ wmi-~ -- I goess it's.a gemarality
and wdfommlty aoross every place I knowr of thet mandates
madical staff, like this fseility did, bave adequate apd

W O -3 o U e W R
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A fure,

Q. _ Bow, patiemts thet go iute ths hospdtal for
gogery to by parformed, hov wonld yoo clamgify that ag
lar a3 potantial problams that may ocmr or benafits to
the patient?

4.  lall, the patient enters emy hospital with the
@xpeotution that the kuspital is going to provide mare at
the stemdard of care, thay‘re going to require their
nyeicians to perforn according to thelr stadard of

.cars, they're gaing to requize the physicians and

other -- any cther staff member to & whatts required of
them vis-a-via bylaws, niles and regulations, standards,
lawg, foderal, state regulations, But ths patient has
wxpactation that the bopital is galng bo take cars of
then amd mandats the ocopliance of all the individuals
that work thers, whather or aot they'rs exployed or not,
that they'rs godog to perform 2 way - ascording to the
wy they should vis-d-vis stupdards md/or palicies,
proceduzes, Mylaw, rules and regulstiong.

§. It's besn mid by gome that the primry
endderstion of the hoppital and the bospital staff is
for the gafety of the patient. Do you agres with that
statemat?

BB, SON: Objecticu.
A, Tall, T &, Aod it goee back o Hippocrat- --

MO B ad O O e W RS
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appropriate liability coverage for medical malprectice.

Q. AU right, Ir, Byds, do you have an cpimion
whethgr or mot it 12 comwm praotics or commn
vasurrencs, I gusss you would say, for pecple that
underge surgary thet coold have 2 seriocs gffeck en thedr
quality of Lifq md even lifa or dasth? Doms that
iprualty happan in bospitale?

¥R, EBt CGhjecticn,
T A It doss. I aide'tgetall of that quastim, if
you could sort of give me a different way, Bub I --

Q. (By Mr. ¥right! As for ws when pecple -~ when
the petiemts go into the hospital -- -

i Gy, .

G, - they put therselves in oo enviromment -- or
I'n agkdng you is it comom Por them to @t therselves
into an eoviroomat whaveby they wnderss surgary that
could have o spbofuntdal offect, efther positivg or
negative, oo thelr fubure quality of lifs and even life
and dusth? .

A .Ch, I sas tho questim now. Yas, xix,
Theyrire putting thedr lives, bodies, everythiog in omr
bandg eepec- -- wxpectitgy theb we're going to taks onrs
of thany that wa're gelng to do wimtover it teimg to ek
e that wu can &y to caply with that, I may Stry.®
Thioge om cocur. Dut, yet, 1f samsbody \mdavpeed
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anesthesia, thwmybaulmtohath--iihtmyhavaa
body cavity cpaned wp, they'ra closs to desth, They're
mctmgusto-glvaumqmlitymmamdsafatyand
gefmrity,

Q. Hhanycn:etarredaarliertoaﬂpe::m
relaticoship, is thig what -- would this be exbodied in
your defirdtiom of B specinl relaticoahdp?

A. I was gotting ready to add that, The special
relatlonghip ~- we're not talklzg abeut buying tires or
cars or stmwthing thak -- o7 a Coks versus Pepel, He're
talking mheut a sperinl ralationship hetwesn somebody
that Jmows very 1ittles about what's godng on and semsbedy
that Jmows &5 such sbout What's going cn. Bo thers i a
mowledzn dfferahtial.

Anditgehabackbo\mntlmtrﬂngmsay,
egency theory, The patient de truly mking the physician
o tho hompital av agont bacausa they don't bave the
wherevithal to wndsrstand all of what's gotrg to happan
to them or all the hazards they somld encounter during
this procmsz. 5o that -- and I'we aesn this before, not
in gouth Carolina but other states and othar decumentsy
that say this i a very spacialized or gpaplal
conpidaration arrangerant. Bo;tberaﬂnra,ywhmthat
expectation from both partiss beranze of, like I sadd,
ndedpe differontial of wbat's going oo and the

EE’EEE#UBHEqummman
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Q. And do you racall she testified she'y
rasponsible for making mure that physiciang complisd with
tha inguramcs requirements et forth in the medical staff
bylaws?

A&, I did pes thas, yes, sir.

8. Dr, Fyds, in your professicmal cpindem, db you
cengidar that the manager of tho medical ataff services
wag properly traived or adusated concernicg madical
mlpractios dnswrance policlss when she did not doow the
diffarence of the covernges between & ¢laims-made palicy

MR, MW Objection, -

A, T ddn't think that — from what her depositinn
told me after reading ik -- thet the knev moh about this
precass at all and ddo't Jmow the mmnces of what it
takes to be able to catch different major lzsuas lamg
batore thay blow up in your faea,

Q. By ¥r. Wright} Do you have an cpinien shathar
ot not yon bhdnk ~- do yo huve m cpinten whether or not
she was properly trained or eduratsd concerndpg medical
malprantice Insurance policies whan ghe testified Ht no
one from the hospital gver expleined or informed her of
the differench babwean claivg-matis polioy and cocurrence

policy?
MR, BEAW: Objectiom,

Page 215
sevecity of the onteame potestial.

0. Ir, Byde, in additien tn the hespital drawing
wp aod praparing the contwact, do you have a opinien
vhich oo of ths parties -- sibhgr the hospital or the
ladies, patiests --iathsmphiatimaﬂpanym Ehat
ralaticnphin?

A di,IdafinitelyhavamopimLonofﬂnt

0. Ind what ip that?

A, That, Hke T was trylng to smy earlier about
patients, patients may be sophisticeted in a lot of
things, but they'rs not pophistisated in heslth care or
mediral care or bospital cars, Again, it's that
kooledps differantial whers tha pophistieation lies with
a fapility, nob with the patlent, 6o, therofore, the
patient ig not expected to keow what happened to them,
what ceuged what happened to them, ar even what's going
to happen o them in best clroumetances durdng that
pocedire, Thay have entrusted to this special group
their lives, bodies, whatsver, and hoping thet the group
doep what the gromp ip supposed to, In this case, the
group would be bospital erployess and/or physicians,

Q. ALl right, gir. %ow, I-belisve you testified
you read tis deposition of Es. Reoves, the mamager of |
Todicnl staff services?

A, Yes, gir, I did.

ERurrsRggg
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_questions when if sotes to insurence; what typa? wat's
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A, Yemh. I can't aee what eduvatitn or tradming
-phe bad, 1f anything, tomhlmwtl_ntfmr.’m&nkalofa
differende in quegtion. That's onw of tha findamental

the difference? What does it man? Y was, again,
appalied Just that sombedy didn't mve that knowledge
that was doing this role,

@ (By M, %right) Dojmuthinkshampmmly
‘traived whan she did ot kmow tha necessity of extended
coverage reparting, ner tha mebemsity of prior asts
coverage, nor what gither coe of thome hesnt?

A B8 I id ot think she was proporty traioed,

Q. In your cpinion, was she properly trained or
#tucated vhen gbo did oot Joow the sEfact of the change
In insurance compyndss oo exiebing potentlal olaimg of
patiants iwjured at Laurems Oownty Bospital by tha
malpractice of Dr. Brown? Wae ohe preparly trained?

A, Mo, I -- ghe was not propaly trained,

0. Ih yuur opinien, was sbs proporly trained and
did she preperly follow up wviwm ahe had quastions whan
ehe nover aghed the inmmance covpanies to explain
covarage aven though the insurance polivies advised
interented persons to contact the comany for further
infprratien?

A.  2igain, no, sha ¥as oot properly trained,
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LAURENS COUNTY HEALTH CARE SYSTEM

MEDICAL STAFF
BYLAWS

AS APPROVED BY THE MEDICALSTAFE®
LAURENS COUNTY HEALTH CARE SYSTEM

ATGUST 24, 2009
_AS APPROVED BY THE BOARD OF TRUSTEES

. AUGUST 24, 2009

T ATTACHMENT 8

205 Medical Staff 1



The physicians, osteopaths, and dentisty who bave bean appointed to the Medical Staff and
granted Clinical Privileges to attend to patients in the Hospital shall be collectively kmown. as

ARTICLET
NAME

ThoMedlpalSmﬂ‘orStaﬁofImmCountyHe&IﬂJCmSysm

2.1

ARTICLETL
~ PURPO i N
Purpeges
The purposes of the Staff are: .
211 To emsure that all patients admitted to or treated fn any of the facilities,
depariments, or services of the Hogpitel shell receive the quality of patient care
that is achievable commensurate with community resourced available;

212 TobeaoeomblstothaBoardforcnsxmganopumal level of professional
performance of ell LIPs authonzadtupmcﬁcsmﬂmeﬂosymﬂthmugh the

appropriete delineation of Clinical Privileges and through an ongoing review and

evaiuation of each LIP's performance in the Hospital;

2.13  To provide ovemight of cars, mmmmdsarvmprowdcd by thnmgmbers of
the Medical Staff, apsure umfonnquah’cyofpaﬁenrcmﬁ'eaimmtmdmoas
anﬁbeanwmblem&mBoardforsame—

214 To be sccountable o the Board for reparting the Tesults of organizational
performance improvement gotivities conducted i sccardance with the Hospital's
committee degignated to improve organizational performance;

21.5 To provide an appropriste educationsl setting that will assist in meintaining

patient care standerds and that will lead to continoows advancement in

professional knowledge and skill;

21.6 To initiste and maintain rules and.regulations for the proper functioning of the

21,7 To provide amﬁﬂlbdwharébyimues concerning the Staff and Hospital may be
discussed by the Staff with the Board and the President/CEO; and

21.8 To create any other purposes that may be determined necessary, from time o
time, by agreemnent between the'Board and the Staff.

5
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Responsibilities
The responsibilities of the Staff are:

221 To account and report to the Board concerming orgmzanonnl perfonnaucc
improvement activities in the Hospital:

. 222 To assure the qua.lzﬁcanons and competenoe of LIPs. thraugh 2 credmhalmg
procedure, inclnding mechenisms for appointment and reappointment and the
delineation of Clinical Privileges;

22.3 To implement, if necessary, 4 cantiming education program besed primarily on
the type and pature of care offered by the Hospital and the needs snd findings
demonstrated through the organizational performance improvement program;

224 To mw&wthﬂ wtifization of Hosprital ré.sourcm based on the requirements of the
Hospital’s utilization review plan; ‘

225 To evaluate and monitor the quality of patient care.

225 To mifiate and pursue Professional Review Actions with respect to LIPs when
warranied;
22.7. To develop and monmitor compliance with - these Bylaws, the Rules and

Regulations oftheStafﬂandoﬂmHosprtaIpohcma,aﬂssmybemeﬁ'wtandas
. may be from time to time amended;

228 To sssigt i identifying community health needs, to assist in setting appmpziate ‘
institutional goals, and to recommend programns to meet those needs and goals;

2.2.9 To assare that the samne level ofmwillbspmdaifomﬂpaﬂmtammga
similar service, regardless of the location in which the gervice is provided; :

2.2.10 To participate m ﬁ:e on call coverage of unassigned petients;

2.2.11 To carry out other responsibilities which may be added from time to time by
agresment hetween the Board and the Staff; and _

2.2.12 To exercise the authority granted by these Bylaws as necessary to adequately

fulfill the foregoing respansibiities.
ARTICLE T
STAFY APPOINTMENT
N; of intmen

Staﬁ"appoi:rmnmt is a povilege extendad by the Hospital end i3 not & right of any LIP.
Stff Appaintment and Climical Privileges shall be extended only to professionally

207 Medical Staff 11



3.2

competent LIPs who continucusly meet the qualifications, standards, and requirements
set forth in these Bylaws. Appointment to the Staff shall confer on the sppointes only

snch Chnical Privileges and Prerogatives 2s have been grantﬁd by the Board in

accordance with these Bylaws, No LIP shall admit or provide services to patients in the

Hospital unless hs or she is sppointed to the Staff or has been granted Privileges in,

gceordance with the proceduumes sst forth in Article X of these Bylaws. This requirement

also applies to those physicians in adwinistrative positions who desire Medical Staff -
membership and those physicians who provide medical services to Hospital patients by

coniract. -

mm_ca_ﬁggs for Appointment
321 Basic Qualifications

The following shall be requireménts for initial and contimying appointment to the Medical

- (a)  LiPsshall p'ossess an unrestricted license to pfacticc medicine, osteopathy,
dentistry, or podiatry in the State of South Carolina, :

()  LIPs shall document their expedence, background, training, demonstrated
ability, and physical and mental hoalth statng with sufficient adequacy to
demonstrate to the Staff and Board that any patient treated by them will
receive care of the generally recognized professional leve! established by
the Hospital andthatﬁeyarcquah:ﬁedtopromdeaneaied service within
the Hospital;

(¢}  LIPs shall be determined, on the basis of documented references, to adhers
" strictly to the legally emforcesble ethics of their respective profesmom, o
work cooperatively with others, and to be willing to participate in the
discharge of Staff responsibifities;

(@  LIPs shall have a record free from curment Medicare/Medicaid/ TRICARE -
sanctions. Practifioners shall fumish ell information comcerning felony
convictions, and any and all allegations or convictions of criminal ectivity
related to his or her professional practice, that would raise questions of
erimingl propensity or mndesirable conduct,

(6)  LIPs shall maimtain valid professional lisbility insurance coverage in the
amounts deemed necessary by the Board from time to tme and shall
provide a current certifioate of insurance as recommmended;

(f)  LIPs (with the exception of pathologists and radiologists) shall have valid -
and vmrestricted  South Caroline and FPederal ¢ Drug  Enforcement
Administration registrations;

(g)  LIPa shall be eligible for full Staff membership or Clinical Privileges only
after the résults of a query to the National Practitioner Data Bank have

e L] -
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hearing or appeal An applicant who has received an adverse decision regarding
& gpplication shall not be allowed to reapply for & period of two (2) years after
notioe of sush decision fs sent. '

7.24 Statement of Release and Fumunity From Lisbility

. The following are express conditions appliceble to any applicard, to any pemon

‘ S sppointed to the Staff} and to enyone having or seeking Privileges to practics his

: orhm-profwaioninﬂmﬂospﬁaldmghsmhwtamofapponﬂmﬂo:

resppointment.  In addition, fhess statements shall be .zeferemced on fhe

application form, and by spplying for appoiniment, reappointment, or Clinical

Privileges the applicant gxpréssly accepts theae conditions’ during the processing

and ‘considenation of his or her spplication, regardiess of whathet be or ghe is
grmwdﬁedesnedapponﬂmmt,mppointmmt,orhvﬂagas.

{8 -Ths-@phcmnmgppomexmdspmssinnm,andrdeamﬁom
Hability, this Hospital and ita representatives (and eny third party which
, provides information in connection with the application, as long a3 the
informstion & provided in good fulth. and without signifiomt
' misstataments) with. respeet to any end all civil lishitity which might erise
from any acts, compumieations, reports, reommendations, or disclosures
fnvolving an applicant or appointes, perfomned, mede, requesied, or
recmuedbyﬁusﬂospﬂalandﬂsmpmenhﬁvee,to,ﬁom,nrbyanyﬁmd
pm'tymcludmgoﬂu@pmmmﬁasmﬁm&mng

(I) - activities relating, but not limited, fo:
‘L sppointment or Chinical Privileges, inchding Teraperary
2. rezppraigals ondertaken for rcappoin&neni or for Mmcresse
.or decregse in Clinioal Privileges;

3. " reduction or sugpeniion of Clinival Privileges ar revooatian
ofSiaff‘appomnnam, mmyoﬂmr discipFnery sanction;

5 a_ppeﬂatermﬂm;
i 6.  focused professianal pracfice evaluations and ongomg
professional practice evalpations; .

7. Hospital and Medicel Staff, Deparimentsl service or
sommitiep activities relating fo the quality or patient cate or
the professional condact of en appointee to the Staff or of
eny individual gramted Prvileges to practice in the

Hosgpitel; and
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applicant's fitness for appointment to the Medical Staff. At Jeast four (4) of the
&% (6) professional references shall be provided by phymicians who practice in the
© samg medical specialty and who exercise subsiantially similar Clinical Privileges
for which the LIP is epplying, Professional references for physicians practicing
for the first time after completing his or her residency program should typically be
provided by the applicmt’s seademic supervising physicians.  Speeisl
circumstances regarding the “ability of the LIP to provide soch professiomal
references shall be considered on a case by vase besis by the sppropriate
Department Chairman.
Professional references refer, as approprists, to the applicant's relevani traming
. and/ar experience, current conpetence, fulfiflment of obligations as a member of”
2 Medical Staff, aid sny éffects of health statns on performance and/or Privileges

10 be recomnmended. -
729 Informetion on Liabikty Insursnce Coverage:

Information as to whether the applicant currently has professional Lability
nsurance coverage in the amount determined from time fo time by the Board
New applicants nmast provide proof of malpractice insurance for the last ten (10)
72,10 Information of Affliations with Other Hospitals or Pacilities
The names and locations of all hospitals and other health care Facilities where
applicant currently bas clinical privileges to provide patient care.

7.2.11. A criminsl bakground check shell be conducted on each new epplicant.

7.2.12 The application shall requirs the applicantto provide scourate answers concerning )

the following fiems. The applicant shall agres to immediately notify the Medical
Staff Office in writing should any of the information regarding these ifems change
during the period of their Medical Staff membearship or Privileges. If the
applicant provides mformation identifying & problem with any of the following
items, the applicant will be required to mbmit & written explanafion of the

circumstances fovolved.
(2) Have any disciplinary aoﬁons been mmawd or are any pending agamst
you by any-state licensure board?

(b} Has yoir-Testme o practive tr anystarsw&f been relinquished, demied,
limited, suspended, o revaked, whether vohmtarity or mvolunterily?

()  Have you ever been asked to surrender your license?

(&  Have you ever been suspended, sanctioned, or otherwise resfricted from
perticipating in oy private, federal, or state health insurance program (for

exaiople, Medicare, TRICARB, or Medicaid)?

N et e e e e o s

R
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)  Hawe any judgments or settlaments been made against you & professional
, lighility casas?
(o) Ewarﬁphowgraph of the applicent to verify identily.

® Remhs'ofmmﬂmuﬂymmdﬂad&ugwmgmdm
healﬂltasﬁngmrelaﬂantoanﬂagesmqm :

(%)  Proof of cartification by the Educational Commmission fchmgnMadimI
Gradnetes (ECFMG) for all forsign sahool gradustss.

73 Ereceglos the Anplicatiog

731 hgpliouts Burdeo

Eihaappﬁcanrmllmgnrfybsmhm‘wﬂlmmtn sppear for imterviews in

segard to his ar her apphication and have the burden of producing adeduste
mformation for & proper evalvstion of his or her axperience, background, training,
demonstrated ability, previous perfomance, physical bealth stetus, and, upon
request of the MEC or the Board, mente] heaifh status, and of resolving amy
doubsts sbout these or amy of the ofhor basic qualifications specified in Section
732 Exchsivity Policy: ,
Applicstions for initial sppointment or for Cinicel Privileges relsted to Hospital
facilities or services covered by exclusive sgreements will not be scoepted or
provessed unless submitsd in accordance with fhe existing oontract oz agreement
with the Hopital. Non-eoosptance of & sppiication basad on this Seetlpn 7,3.2
" ghall not entifle the applivent to the procedural rights se provided in Artigle X and
" in fhe Feir Heating Prooedures, becanse such action is oot based upon fhe .
campetency or proféssional conduct of the spplicent

733 Vetfication of Infonmation

The applicant shall deliver & completed gpplication to the President/CBO, who
shafl in $imely fachion sed to collect ar verify (from primary sonrces whenever
mjmmmmym@mmmm
qualification evidenoe suhmitted in the application. Upon receipt of @
_epplication, the President/CBO or iy designse shall make & query to the National
‘Practitionse Data Benk for the purposs of reviewing the applicant's record, The
Pregiiant’CEO or his designec shall seek comments from the spplioent’s
. reaidency director concerning the spplivant’s competency to perform fhe Clinicel
Privileges requested, and the President/CEO shafl also seek to obtuin informetion
from at Jesst ane personal referencs in each plece where the applicant hes trained
for at least six months, as well as from each hospitel whers the epplicanf corrently
‘bac Privilepes. The President/CEO shal]l prompfly notify the applicat of eny
pmblmmmobiammgﬂlainfounaﬂmmqumdanditmaﬂﬁwnbatbﬂ@pﬂmfs

25 .
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THIS AGRESMENT 15 SUBJEL:  AREITRATION NS
AGREEMENT made s Lf‘aay ﬁmégzm by and betweea Byron ;
Browp, M. D, (besrelnufier roferred to ns *Fhysiuian®) and Lanrens County Health Cate System S
h:migafhrmfmndpng"ﬁ!o:pﬂﬂ“l ) ‘ )
WHERBAS Physidﬁnim OBfG?NhﬂVmgh&mﬂcafdemﬂhthcﬁmomeb )
Carollna,and .\)
vmnm.wmmpnnmmdmmfﬂnmwwﬂimw ) )

with the respénsibility of providing quality bealth care ta the oifizens.of Lavrens Coanty; und, ’
WHEREAS, Hogpital bas prformed e asseeament of the exfating needs of the Luurens -
Cannty commumlly, ead the wsersment ndioates thero oxists within tho comrmuniy # demand <)
_for physiclums trained In the specially ofOBMYN:ooﬂidmﬂymdmveﬂimﬂyaa&d}'paﬂm )
otre nesd; L)
WmmA&PbydohnhHmsdtopmnﬂnﬂmﬂdnﬂnSw&CmUmud R 3
WHERBAS, Physiclan desires io establish sn"OB/GYN praoilse In Levrea Coumy, °J
Stata of South Caraling and Hospitel agress o nevlst Physiclen Jo extablishiag the prectios fo )
Lavrens County, Sonth Cerolims: 7
NOW, THEREFORE, in sonzideration of the inms, conditiuns, covenauts, agraemments )
m&cbﬁgnﬂwlmlustmdiﬂsmmmd&mwd hyandbmﬂmpmﬁwhtmau )
follows; )
A, Couﬁnamwun thePhysioian‘: fulﬁﬂmeutu!hts ubﬁgnﬁmmd tivfs Agrostent and )
aﬂcﬂhﬂnlﬁnﬁﬁwhﬁneﬁhﬁﬂhﬂ@@mmmbﬂﬁmﬁ:mmme )
“olleations of Pliyrlolen for a 36-menth perded baghnming on Z e ___,zcm,' 3
mmhgmmwﬂufuﬁmﬁﬂiﬂnﬂﬁﬁﬂwm opiag of au offler in Lawrens )
rbiaAgmmaut ' )
BTheaetpmﬂminmefwﬂxepwpomnftﬂManmmtaqmbaﬂmeby )
Pbyd::imfarmfm}nmlﬁunnduﬁuwhupmlmwcﬂumdnyumwmmeﬂ'umm: )
L)
)

R LCHCS )
02 o)
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practice of mediging, lsss reasonsble, professlonal expangcs utable directly 10 Physiclan
nesessary {o condoot the practles of mediene dwlng the ZFmanth parivd, Professiona)

expenses shall frinds all expsnses normally and ressonsbly sssooidted wih the operstion of the

medicsl prastion ditectly aitibutable to Physichn sod which ars deductible for federal inoome

o purposes, with tho exception of the following: contributions to retirement or deferred

carapensition plans; federsl, state, md loca] incame taes, professional liability fnswrance,
B, A sunple monthly caloulation may bo a5 follows

Net praotice colections $10,000

Bubsldy amount $27,000.

Mospital payment ~ §17,000 .
In the event net practice Ecome for any moath exveeds 527,000, ohe-half (172) of the excess
shell = paid by Physician to Haspital (o be applied agaltst subeldy smownts alfeady advanced,
or the following manth's thdy shall ba reduged by a like mmount,

L Onorh:fm s 2002, the DMhiysiulen shal] establish his
practlcs Ip Laurens Coumy, Caroling, Physician shmll, in good faity end with dus
dligente, pursue the practive on o Aofl-thore beals for at Jeast 40 hours per weeks for 48 wasks
per yeer {o Inolisde offive and hospital practize and shall, o good faith, vee bis best afforts 1w
develop & suecesstul prastice. Pliysiclan shall malatain reasonsble honrs so that the prstiee can
be doveloped. He Wil weinlali bis Boense lo practioe mediche Jn South Cirofins, and his
provisionalimotive giarus on the medioal sizff in good standing theoughont the tem of this
Agreemment and rapaynent period and sball comply vdtﬁ%l provisfons of the medlos] xtaﬂ’B:,;-
hews of the Hospltal & well as.any othér policies, procadures, reles, and regulations Lsuad by the
Hospital whlch govem ity medical staff,

2. Physiofan bersby covenants and agrees to frnishand to make mvailablete
Hospitsl & reporting by the 10% day following the prior mowth chded, or a3 soun &s practical afler
smonth-aitd, The repart will sonsist of gmss billiogs, gross collections, professional expenses, net
practice Income or net prastios loss, records uf depostts o the accoupt of Physicla and his
banking lnstitution, office vlaks and hnspltnl vielts.” Any subsidy payment dua ta Physician ehal]

ke pnid vn or before the 15 doy crr the mouth fot' tha preeading month, provided te fiest

2 LCHCS
0083
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Jayment shall ba dus A 200
3, Physelan m authoriz=y the Hospitad to sondost an sudlt of Physiclan’s books ©

and Fecords upan reasondble notive during normal buginess hoors,
4, Bhysicien agreas to provide his best efforts to bill within a rensonable tme perfod
sflor services are rendered snd Wil make attanpts 1o colleol recefyubles as expediently os

possible,
&  The Phydelen must h'at Medmld and Muﬁam'a patlents, and do %o In
nondscriminetory memner,

8. Physicim agrees to provida services based on an uq-anﬂ fotation 1o all patlsnts he
Is roquested by other Physiolans in Laurens Coumty to s¢ &1 the Laurens Couaty Howpital fir
purposes of conmtion, mmwmces,armhmdn réwd!ess of type of instrance ey
patlent’s abillty to pay,
7. Mo bnnaﬁrorpuymmthemmdershnﬂ, I eny way, be Ba.wdupuu refertal of
petients o7 b volums senslive.
8.  The Physiclan shall exercise dillgencs te asdst the Hospital In conwolling tha
costs of the Hosplte] rofated to medical services including eompleting medicn! recerfis o g
timely basis axd participeting ju the Hosphtal's quallty assuance, wtillzation review, 2nd pess
retlew progrums, '
5.  The Fhyslelen shall cqoparate with the HOSpiﬂ} end ¢hall prepedy notify the
Horpital regurding legal clsime, vestigations, or lswsnits involving this Agresment ar any

medival sarvices provided by the Physician,
10. * The Physicien ugrees that, during the term of thly Agreement, b will} provide

profoselonal servives 19 the communisy 2nd fo the Hospital pafoats inchuding providing perodis
medical pare within his specialty to medically indigent; rasonable on-eall rofetion fu the
emergency roum, fod premmiam o oumnmnﬁym'mq:s ad orgmmﬂm 23 Bppropriats,

Moving sxpenses lmumd by tbe Pizyslchn 5 fmlb- WIH be reimbursed by the Hospit

in conformance with the provislng of Uils Agreement, Unless atherndse provided Feraln
reimbursable expenses are limita to expenses nssoeinted WA maving Physiclan’s household
goods and travel, meals and lodging expensey Inourred during the move 1o Fhysivlen's new
residence, Upon proper dooumentation, Hospltal will reimburse Phiysielan or moving sompany

. _ LCHCS
3 0094 -
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:! based &n prior armngements, Payme fa;mﬁviug expeasss mdllnutgxm_d ten thowend dolls
' (510,000.00),

e chhyﬁmahnr@aymymﬁmdymﬂpmmﬂﬂsmmmmapiwm
deterined that theteis besefit and valhe o the Hosplal and commenlty if plysicisn msiatainy
& private mexdfeal prestive aud offfes in Lawens County, Therefore, for each motth the p
: maintalns his Hospitel practioe, medical practfus, md office in Lanrens Cotnty sher
! | fem o thls Agrommient, thé Hospital will forgive aepryment of/B88)of the mtrepsd mubely
’20 " Any varepaid subsidy ot forgiven shall bectme Imtsecletely dne and payabla of sush tous iy
wmmtmmmwwmmmnmmmW&mmﬂuﬂhh
mmmmmpmﬂmnmmmwmmmmmgdymm
e ¢t e of il Set Yousma Prime s 2 deemine s of A ot o
A,greemm

Nundﬂxmndbg By oﬁwf prwhinm cnnmined hndn, the H‘nupﬂn! my oleat fo
mmw&mmmmmmwmmmﬁwwmwm.
SVEiE
() Physlcien fals fo mainfals = South Casoling mediosl Keanse through ts saspenslan or

revocafion by e State of South Caroline or Fhysielen i placed e probation.

_ (2)  Physioian's medical siaff pofviloges sf Hosplial we trmisuted or euspended in
ecvorditea with the Hospital's Medioa! Staff By-laws,
() Physicln's professioral Hability Insusance i sanceled.
(%  Physioln's eppiication for ppointment 0 Medesl Suff ot Homital Is dﬂnind for
T wihwdever reason
(5} . . Digability of Fliysiclen for suore than sbxty (60) dags.
(6)  Whition mutual ewisent of buth Hospitel and Physiclen.
(n  Conviotiun of & félony ora evime of wmoral rurpitude or serioue misdetmennor,
(9)  Materiaf breach of this Agreement byFIWiaJaﬂpwﬂddeh}'aiclm.{sgim witten
sotios of thls hreach and gives hirly (36) days after natics to wyre same.
Shonld agmement be trpinsted bocavee of a3y of ths above reasoms except for materfal
- broash by Hosphal or doath o longerea dlasbillty of Physiclan, Physiclan Wil be sequired 1o

LCHCS
" : 0096
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Tepay all subsidy advances immedlstely. However, the Hospltal may allow payments over 4
perlod of time ot ite option. Physician may eleet to terminate i abligation contalued hereln
upen the faihre of the Hospltal to meet any of ki obligations 43 st forth In previvus artcles of
tls Agroement, Election to tarmuinate this Agreement by either pacty must be made jn writlug
. and deliversd to the respestive adresses of the Physiclan aid Hosplial,
The Hospital may purchese u.life Insuranze policy in 1be Physiofan's name end will serve
23 beneficlary ducing - the dmeofthexmumagmmm and fubsbequent repayment. Afee that
pedod, the Ehysiclsa Wil be given the option to asume awnership, dhange the benehiluy md
pasume payment of the pol!eyl : - . '

The Physictm shall nmh (g rhe Hﬂspiml pmaf ammm saé%uﬁuy shal] caver
pofessional Hebility in ¢ minfoum amount of §1,000,000 per cleim/53,000,000 sgeregate o
JUA/PCF coverage, Physiolen shall firnish 1o the Hospltal evidence tat the pramium of said
policy 12 prepald snd that said polisy is in full foroe imd &ffect, Further, Physietan shal notify his
imourance conypany thas if seld paliey Is cancaled for any reason, notiee of cancellation shall be
provided byl'usuramc compmyta the C.E.D, oftheHasplial '

ks expma}y nndcrstood and agreed ﬂml Phyuicinn ia en [ndependent contractor
sxpestsd and enfitied to Freely and indepmdnuly exemise hig judzment in kocordence with good
-medical practies I the cars end treatment of bis pzdmts. Physiojan shalf exersiss his skill,-
leaming, totelligense, and sxperienes in oviluation, dsgaoses, medication, weatmeny, and
hospitalizetion of his petieats 2ccerding to his liformed judgment md shall not b constrained iy
the exeroise of his Indspendent judgment by tho texme or conditiony of thls Agreement, Piysloln
in five to admit petléats b any Hospital of Pliyselan's cholve and to petplain Sciff priviieges ar
" other hosptals, Pliysiclan is under o obifgation 1 acmit patients to Eeurers County Hospitl,
The zole purpsse of this Agreenient Is In fnducs the Physfalen fo establish hie practic [n the area
of the Hospital because of the Hospital's ballo that there eve nat 2 sufficlent number of QB/GYN

Physicians In the area,

The Hospital and the Phydmanwiﬂ opmte arall tima in compﬂmw with federal, siste
and loce! low, rules, and rogulations, fie policles, .nules wnd regulations of she Flospti, ihe

LCHCS
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appliceble atandards of the Joint Cammission on Acersdfitation of Hoaltheare Organizatlons and
all cutraptly tcmj:tqd and spproved methods aud practice of medlelne. In the event that thore -
shall be & chengs in federal or state law (fncliding ease law, stanmte, or xeguistion) o the
Interpretation therzof, or ir the event facts ninforial fo fhis Agreament, known io oe parly are
et diselosed 10 the other, or material facts known to sither purty are faler devoloped, eny of
which when applisd fo sjther of the patties to this Agresment make conuplianse with Agreement
{llegal or gnerous, then in such event, Physician and Hospital agree, upon written notlee from the
other, to renegotlate this Agreewent, within thitty (30) days of suld notics, & bring the
Agresment fnfo sornﬁlm with fudecal or stoto laws of to roliave the cnerous aspeots heseof,
Upon remegotiation of this Agresment tmder the above, nelther penty shell hive any further
abligetioms to the other exvept to the xtent such furthet db]!gaﬁons may be st out o &
rmcgnhawd sgresment,
ARTICLE IR LAW

The interpretation and enforernent of this azreamant shafl be governed by tl:e laws of
the Stote &f South Cesolina, . '
ARITCLE 2 ASTIGNABILITY -

The right and ohligatians of the Hosplial bervumder thall eouse to the benefit of sad be
binding upon the suacedsors and asslgns of the Hospltal, Physfolan may nol assign s rights or
obligatiore mder this Apreomont without writte epproval of Hospita), except that the Physician
shall be required to zssipn this Agreement to- wwmmlcmﬁiy suceceding to his preotioe md
shell prompdy give the hcspitn I nathes of such ﬂadsmm

Any mnendmants to ﬁns A.grtcmmt aﬁaﬂ be l&':ﬂthe'nu.h ¢'If in writing and signed by
the Hospltal md the Physicisn, : '
ARTICLE X1J; ENTIRE AGREEWENT
" This Agrezment constitutes fhe entlve Agreement of the parties with respeot fo the
subject matter.
ARTICLE XTI NOWAIVER

‘No walver of & breach of my provision of this Aprecment shall be construed to be &

waiver of asy brench of any other provision. No deley in eeting with regard te any breach of my

provision of this Agreement shall be construed to be a waiver of such breach,

6 LCHCS
0087
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The exeeution ud pecformance of this Agemunr by Phys!cl&n and Hospita) have b ,
duly authorized by all necessary Jaws, resofitions or corpornte actior, and this Ageement
constitutes 1 yadid and onfbreeatle obiipations of Phyrialan and Hospital in seecrdusea with fo
The Hospital has cxused itz name to be hareunts subscribed by duly authorized officer

thereunto and Physicien hes heremsta sobserlbed his name 2eof the dey end year first-zbove
writien )
‘ _ ABTICLE RV: APBITRATION

Any tispute, contraversy of digagreement arising from this conlrast shall be submitted 1o

arbitration porswant to the Uniform Arbm-auan Astof South Ca:aﬂm. f 15-9-10 el Seq,

)
)
3
.
}
3
3
)
2}
)
3
2}
)
)
)
)
)
)
)

N

{hmthswrlﬁmmqmtcthasm ofHuxIth denmnSmima or the
Comptroller Genaral, or sny of thelr duly autherized raz:men;auvas, the Physiofan wifl make

. avalleble thoxe gontrects, books, documm.and records nmasary fo ?érlfjf the nature wnd
oxTomt of the costs nfpm‘[ding smfuns under this Agrwement, ok h:wﬁvn shalt be avallable
up 10 four (4) years after the pepdoring of much survices. If the Phymdan carries out mp of the
dutles of this Agreement theough ambconwwhvmcﬁ‘sw,ﬂﬂdurmmmramm .
{12} mout period with & relsted indjvidual or mganization, T Physicfan agiees lo tncluds this )

-

)
)
)
)
.
)

requirement bt any such subcoatract, This saction is foolndsd pursaant to nd 35 governed by e )
Tequirements of Public Law 56-455, Ssx. 957 (Sez. 1861 (%) (1) of the Soelal Senrlty Act) and - )
the regulations promulgstsd thereundss, No. aﬂomuy-cﬂmt, recaument-dlient ar other Jegef )
privfleges will be dumadzohmmmodbymznospiw o the Physicizn by vimve of this ‘)
Agreemeént. . _ ' o)
PHYSICIAN: )
.

£

Byron Brown, MD. b
ﬁlggm ) g ﬁml[ﬁﬁ' ] .
Withess: : -}
.
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Richard E. D'Albetto

M S ST . -

Sent: Fr!ﬂwh!wﬁ 20119:03AM
To: DAtberto
Subject mmm

Richy

m.mmmmmmm WV thet:
mhmmmmmmmimmmmuﬁw s Loirans County .
sftertha 3 yegr term of this Agreemant, the Hospttal will forgve repayment of 1/120 of the unrepeld subsidy. Any
unrepald subskly not forgiven chalt baconie immediately dus and payabie at such time as physician lesves Lourens
Coutty.or cesats tn mafitaln & private medica} practice-and offica in the cousty or makmtaln privileges pt Latrens County
Hospital, Tha enpahd suhsidy shalt bear interestet the mdmﬂmmwm ;dus:!ﬁdstwuﬁnsdasofﬂm
uomﬂfﬂmwm _

Dr. Brown razaived a 1099 lost yesr for the arnumtofmm Mﬁﬁmwmﬂﬁ. ﬂmaxmntbalam
‘outstanding as of fvay 33 2011#$257.

-wmsmmemamdmmmam

Please cail m!yaummdms:
wi

N - . ATTACHMENT 1 :
! . CONFIDENTHAL .
a5 - ‘DALBERTD 00 -




" PostOfficn Diowar G786  *Clinton, 8C 29835

Juna 18, 2006

Br, Byron Brown
700 Plea Clrals, Bula N
Clirion 6C 20826

Subloct: Coniract dated Februsty 142002 Comploton of e 98-month subsidy patiod.

b, Byron Erown _
Endpsed plsaes find the final eni under the St-monih subsidy period - g detallag
mwwmpnm@ﬁemmmmmmmmmmﬁ
soio preciies effecive B-20-2004). mwwmwwmmmm .
emounted b a toiaf of 3544,447. Undar the &3 you tonfinue 1o eane peflants i Lawans
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" been prevented, according to estimates from two'major studies. Bven using

November 1999

INSTITUTE OF MEDICINE

Shaping the Fufure for Heafth

To ERR IS HUMAN:
BUILDING A SAFER HEALTH SYSTEM

ealth care in the United States is not-as safe as if should be—and can

be, At lenst 44,000 people, and perhaps es many as 98,000 people, die
in hospitels each year as aresult of medical errors that could have

the lower estimate, preventable medical exrors in hospitals exceed aftributable
deaths to such feared threats as motor-vehicle wrecks, breast cancer, and

AIDS. ‘
Medical-errors can be defined as the failure of a planned action to be

completed as intended or the use of a wrong plan fo achieve an aim. Among

the problems thet commonly ocour during the course of pmwdmg health care

are-adverse drugevents end improper-transfusions, surgice! mjuries and

wrong-site surgery, suicides, restraint-related injuries or death, falls, burns,

pressure ulcers, and mistaken patient identities. High error rates with serious

consequences re most likely to ocour in intensive care nits, operating rooms,

and emergency departmerits,
Bevond their cost in human Jives, preventable medical errors exact

other siguificant tolls. They bave been estimated t reguit in total costs (in-

cluding the expense of addijtional care necessitated by the errors, lost fncome

and household productivity, and disability) of between $17 billion and $29

billion per year in hospitals nationwide. Brrors also are costly i terms of loss

of trust in the heaith care system by patients and diminished satisfacion by -

both patients snd health professionals. Patients who experience.s longhospi-  Errors...are cosfly

tal stay or disability as a result of eors pay with physical and psychological  in terms of loss of

discomfort. Health professionals pay with loss of morsle and frusiration at trust in the health

" not being able to provide the best care possible, Society bears the costof er- * care system by pa-

rors as well, in terms of lost worker produstivity, redaced school stizndance tients and dimin-

by childfen, and lower levels of pepulation health siutus, Ished satlsfaction
A variety of factors have contributed to the nation’s epidentic of medi- by both patients
cal errors. One oft-cited problem arises from the decentralized and frag- and health profes-

rmented nature of the health care delivery system~—or “nonsystem,” to some stonals.
observers. When patients see multiple providers in different settings, none of
whom has access to complete informetion, it becomes easier for things o go :

ATTACHMENT 11
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™ EXECUTIVE SUMMARY

OBJECTIVES .

- To estimate the nationel incidence of adverse events for hospitalized
Medicare beneficiaries, assess the preventability of such events, and
estimate associated costs to Medicare,

BACKGROUND

The term “adverse event” describes barm'to a patient as a resuli of
medical care, such as infection associated with use of a catheter. The
term “never events” refers to a specific list of serious events, such as
gurgery on the wrong patiant, that the National Quality Forum (NQF)
deemed "should never cccur in a health care setting.” The Tax Relief
and Health Care Act of 2006 mandates that the Office of Inspector
General report to Congress regarding the incidencs of never events
among Medicare beneficisries, the payment for services in connection
with such events, and the Centers for Medicare & Medicaid Services
(CMS) processes to identify events and deny payment. ‘

We selectsd a nationally represantative random esample of 780 Medicare
beneficiaries from all beneficiaries discharged during Octobar 2008.
Physician reviewers determined (1) whether an adverse event occurred,
(2) whether the event was on the NQF list of Serious Rapartajale Events
or the Medicare list of hospital-acquired conditions (HAC), (3) what the
level of harm was to the patient, and (4) whether the event was
- preventable. To establish an estimated adverse event incidence rate, we
includsd events on the NQF and the HAC lists and events resulting in
the most eerious harm as defimed by a patiant harm index (prolonged
hospital stay, permanent harm, life-sustaining infervention, or death).
Wo also determined the cost to Medicare for hospital care resulting from
the events, Lastly, wa identified additional events that resulted in
temporary patient harm but were not comparable to the more serious
events in our overall rate and agsessed their preventability and cost.

FINDINGS .

An estimated 13.5 percent of hospitalized Medicare beneficiaries
experienced adverse evants during their hospital stays. Of the
nearly 1 million Medicare beneficiaries discharged from hospitals in
October 2008, about 1 in 7 experienced an adverse event that met at
loast 1 of our criteria (18.5 parcent). Thiz rate projects to an estimated
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184,000 Medicare beneficiaries experiencing at least 1 adverse event in
hospitals during the 1-month study period. Wa celculated incidence
rates for adverse events that met our three criterial 0.6 percent of
bensfitiaries had an NQF Serious Reportable Event, 1.0 percent had a
Medicare HAC event, and 13.1 percent experienced an adverse event
resulting in the four most serious categories of patient harm. .An
estimated 1.5 percent of Medicare beneficiaries experienced an event
that contributed to their deaths, which projects to 15,000 patients in a
gingle month.

An addifional 13.5 percent of Medicare beneficiaries experienced
events during their hospital stays that resulted in temporary harm.
Teyporary harm events are those that require intervention but do not
cause lasting harm. Although many cazes represent frirly minor
scourrences, such as hypoglycamis, others were classified as temporary
harm oniy because the patients wers in the hospital for Jengthy periods
as & result of other, more serious, dlagroses, allowing hospitals enough
time to address the harm prior to discharge. Additionally, 28 percent of
beneficiaries who experienced adverse events also had temporary harm
events during the pame atay. ' |

Physiclan reviewsrs determined that 44 parcent of adverse and
temporary harm evants were clearly or likely praventable.
Physicians determined that 44 percent of all events were preventable
and 51 percent were not preventable. (For the remaining 5 percent of
events, physicians were unable to make determinations,) Events
ralated to surgery or procedures were leas likely to0 be preventable than
other types of events, such ax hospital-acquired infections. Preventable
events ware linked most commonly to medical errors, substandard care,
and lack of patient monitoring and assessment. Physician raviewers

- aspessed events as not preventable when they cecurred despite proper

gspessment and care or when the patients were highly susceptible to the
evente due to health status, Nearly all events on the NQF and Medicare
lists were assessed a8 preventable, a key eriterion of both lists.

Hospital care associated with adverse and temporary harm events
cost Medicere an estimated $324 million in October 2008,

Sixteen percent of sample beneficiaries in the Medirare Inpatient
Prospective Payment System who experienced events incurred.
additional Medicare costs as a regult. The added costs equats to0 an
estimated 8.5 percent of Medicars’s expenditure for inpatient eare
during October 2008, To give these figures an annual context,

ADYERSE BEYERTE 1 HOBMTALE! NATIOHAL INCIDENCE ANONG BREDICARE BENBRICIARIES
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3.5 percent of the $137 billion Medicare inpatient expenditure for

FY 2009 equates to §4.4 billion spent an care associated with events.
Two-thirds of Medicare costs agsociated with events were the result of
entire addifional hospital stays necessitated by harm from the events.
Additionally, these Medicare cost estimates do not include additional
costs requived for followup care after the sample hospitalizations.

I

RECOMMENDATIONS

Ag the Federal Government's printipal agency for protecting the health
of Americans, the Department of Health & Human Services (HTHS) is
uniquely positioned to lead national efforts to reduce adverse events in
hospitale, As part of a national strategy to improve health care quality
mendated by the Patient Protection and Affordable Care Act (ACA),
HHS is to identify areas that have the potential for improving heslth
ears quality. Because many adverse events we identified were
preventable, our study confirms the need and opportunity for hospitals
to significantly reduce the incidence of events. A number of agencies
within HHB shere responsibility for addressing this issue, most
prominently the Agency for Healthcare Research and Quality (AHRQ)
a8 & coordinating body for efforts to improve health care quality and

- OMS agan oversight entity and the Nation's largest health care payer.

Thersfore, we recommend the following:

AHRQ and CMS should broaden patient safety efforts to include
all types of adverse events. This broader definition would apply to
a number of activities, including setting priorities for research,
egtablishing guidelimes for hespital reporting, developing prevention
strategies, messuring health care quality, and dater:mmng payment
policies. .

AHRQ and CMS should enhance efforts to identify adverse events.
Identifying adverse events assists policymakers and researchers in
directing resources to the areas of greatest need, setting clear goals for
improvement, assessing the effectiveness of specific strategies, holding

) hospitals accountable, and gauging progress in reducing incidence.

» AHRQ should sponsor periodic, ongomg measurement of the
ineidenca uf adverse events.

= AHRQ shouid continue to encourage hospital participation. with
Patient Safety Organizations, entities intanded to receive adverse

.
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event reports from hospitals, and forward the information toa ..
national AHRQ database.

»  CMS should use Present on Admiegion Indicators in billing date to
caleulate the frequency of adverse events occurring within hospitals.

CMS should provide further incentives for hospitals to reduce the
incidence of adverse events through Its payment and oversight
functions. The ACA makes several changes to the HAC policy,
including allowing the Secretary of HHS to expand the list of HAC.
The ACA. gives the HAC policy greater significance by using the list of
HACs to implement Medieare payment penalties, create performance
measures, and prohibit Medicaid payments for associated care. The
conditions of participation for Medicare and Medicaid require that
hospitals have programs to demonstrate quality improvemsnt where
evidence shows practices can improve outcomes,

»  CMS should strengthen the Medicare HAC poliey, such as by
expanding the policy to include more events that harm beneficiaries,

¢ CMS should lock for oppartunities to hold hospitals accou.utable for
adoption of evidence-based practice guidelines.

AGENCY COMMENTS -
We received comments on the draft report from AHRG and CMS,

AHRQ coneurred with our recommendations, stating that adverse

events affest hospital patients at an “alarming rate” and that it must
continue working to improve patient safety. AHRQ stated that it
intends to foster continued improvement in both identifying and
reducing adverse events through operationsl programs, research efforts,
and further collaboration with other agencies, ‘CMB also concurred with
our recommendations, stating that it is committed ta the reduction of
adverse events in hospitais and other health care settings and that
although it has taken significant steps to address these issues, more
work needs to be done. CMS stated that it will “aggressively pursue”
broadening the scope and defmition of patient safety efforts to be more
inctusive of various types of adverse events and more closaly monitor
and address hospital quality of care. CMS also outlined several current
and planned efforts to both create incentives and provide support for
patient safety improvements by hospitala,

We made minor changes to the report based on techrical comments,

ADYERBE EVENTS 18 HOSPITALE: NATIOHAL INEIDERCE AnoNG MEDICARE BENESIQIARIES
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OBJECTIVES

To estimate tha nationsl incidencs of adverse events for hospitalized
Medicare beneficiaries, assess the preventability of such events, and
astimate associnted coats to Mad::care

BACKGROUND
Statutory Mandate and Office of Inspector Gensral Response
The Tax Relief and Health Care Act of 2006 (the Act) requires that the
Office of Inspector General (QIG) report to Congresa regarding the
. incidence of “naver evenis” among Modicare beneficiaries; the extant to
which the Medicars program paid, denied payment, or recouped
peymsant for serviees furnished in connection with such events; and the
processes that the Centers for Medicare & Medicaid Services (cMs) -
nges to identify such events and deny or recoup payment.! OIG is also
to make recommendations for such legislation and administrative action
ag O1G determines is appropriate. (For relevant text of the Act, see
Appendix A} To meet the requirements of the Act, OIG relessed a
series of reports beginning in 2008 and will publish additional reports
based on ongoing work.?
Adverse Events In Hospitals
Following a review of Medicare policies and expenditures, as well as
congultation with OMS and the Agency for Healthcars Research and
. Quality (AHRQ), we chose to focus our work on inpetient acite care
hospitals. For fiscal year (FY) 2008, Madicare costs for inpatient care
were $137 billion, constituting 28 percent of total expenditures.? Asa
condition of participation in the Medicare and Medicaid programs,
Federal regulations require that hospitals develop and maintain Quality
Asgpssment and Performance Improvement (QAPD Programs.¢ As s

1 Taz Ralief and Health Care Act of 2006, P.1. 109-432 § 208,
2 T studies in the seriss published to date are! Adwerse Beamts in Hoqutels: Overview of

Koy Insuss, OBI-08-07-00470; Advarss Brants in Hospitels' Sinie Beparking Systams,
ORI-06-07-0047L and Adverse Bveake in Hospitale: Case Study of Tncidense Among Mudicare
Beneficiaries in Toe Comuities, OBI-06-08-00220, all published in December 2008 Advarse
Bvanty in Hospitels' Puhlfe Diselosure of Tnfhrmation Abowt Evenis, OET-06-09-00860,
January 2010 end Adveres Erants in Hospitals Methods for Jdaatihing Brents,
OEI-06-08-00221, March 2010, )

3 COMS, 2008 OME Siatistiag Bogk, Teble IIL.6, Office of Research, Development, and
Information, CMB Pub. No. 08487, December 2008, p. 80,

4 42 CFR §481.2L
ADYERAE EVENTS 1% HOBPITALY: NATHINAL INGIDENCE AMONG REDICARE BENSFICHMIES 1
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part of their QAPI programs, hospitels must “track medical errors and

adverse patient events, analyze their causes, and implement preventive

actions.”® Federal regulations do not require specific program
characteristics. The QAPIprovisions also require that hospitals
egtablish programs to demonstrate improvement in quelity indicators

for which there is evidence that practices will improve outcomes.® As an

additional quality effort, Quality Improvement Organizations (Q10)
contract with CMS to assist hospitals in improving the quality of care
for Medicare beneficiaries, including addressing patient safety issues.”

A. variety of terms, lists, and definitions are used to identify health care
events that result in patient harm. For purposes of the Act, the term
"never eveni” means an event that is listed and endorsed as & serious
_ reportable event by the Nakional Quality Forum (NQF)? as of
November 16, 2006.° The NQF uses the term “serious reportable
events” to describe a specific list of events asscciated primarily with
patient death or serious disability that ave both egregious and
preventable, concluding that they “should never occur in & health care
petting.” These became kmown as-*never events.” (For g list of NQF
Serious Reportable Events, ses Appendix B.) The NQF list iz often used
by patient advocates and health care payers in establishing patient
safoty policies.1® The health care comnrunity now uses the térm
“adverse avent” more commonly than “never event” to refer to harm
experienced by 2 patient as a result of megical care. After consulting
with congressional committee staff in 2007, we expandsd our approach
to ba consistent with patient safety research and indusiry trends.

As uged in this study, an adverse event is defined as harm fo a patient
es & result of medical care or in a health care setting. Although an
adverse event indicates that the cars resulted in en undesirable clinical

§ 49 OFR § 482.210)(2),
8 42 CFR § 482.21(KD.
"’ms, Qmammrhstmud]ﬁadhnumﬂmo Aceopmed at
e, ma, it provamerdOrey on Septambar 29, 2010,
: 3NQFisapuhhrpﬂmhmbmh1pmgmdmﬁmmtedmdmﬂopandmplammn
national stzatagy for health care quality meamrement and reporting,
8o Aok, § 203(3), The NQF Jist s availahla onlina at htto'ferww, anel

10 Ag an example, The Lsapirog Group, » nafional nonprafit fosused on patient safsty
igwues, encourages hospitals to sdopt palicies to address Sevivaz Repartabls Bvents. Lespfrog
mmmmmm updnhademharlL 2008, Amﬁ at

DEI-¢8-05-00450
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outcome and may involve medical arrors, adverse events do not always
involve arrors, negligence, or poor quality of care and are not always
preventable.! Rasearch and policy to improve patient sefety and
reduce the incidence of adverse events often focus on identifying and
addressing systemic problems that may lead to patient harm and avoid
labeling the event as an outcoms of negligence or poor quality.
Additionally, researchers, policymakers, and health care entities
sometimes adopt different standards for distinguishing between degress
of patient harm in determining whether they classify an occurrence ag
an adverse event. Thus, entities tracking events may find different
results depending on the list used to idantify and classify events.

The National Coordinating Council for Medication Errors Reporting and
Prevention (NCC MERP) Index for Categorizing Errors can be used to
clargify adverse events by leval of patient harm. The NCC MERP Index
was initially developed to categorize the effect of medication errors and
congiders whether the occurrences had an effect on the patients and, if
80, how harmful they were, The index includes categories for
circumstancas or occurrences that presented a risk but did not cause
harm, often referred to as “near misses,” and those that caused harm.
Teble 1 shows the NCC MERP Index for Categorizing Exrors.

M Index for nu_ Errors

[ * ¥ :
: i £ . - B o S LA r. Pate
" Sl EE T e e AT e T

Cmmmmmmmdmmahawpmwmémh

Table 1: The NCC

-

Harm

Enurmmndbu!dt!noira@t_hopmm does not

c Ermor oceurrad Mat reached the patient b did not ceuse patisnt karm. rsach
0 Error ocswrred that reschad the petiant and required monforing to
A presciue harm or confirm thet i caused no harm.
E Emror oocurrad thel reay have copfribuled to or resufied intemporary
- : tarm and requiredd intatvention.
F Error ocousrad that may have contributed o or resultad In hamn and

required an Initlaf or projongsd hospital stay. Farm,

reschas

@ Error ooourmd that condributed fo of sesulled in permanent paflent harm. pafient
H Etror ocourred that required intervangon o sustain the paflant's Ba,

i Error occurred that may havs comtibuted to of resited In pafient dagth.

Souge: NCC MERP moex for Gateporizing Errors, Frocs Retoass, Modioation Emors COuncs Fevites and
Expands ndax for Categurizing Errars: Definons of Medieelion Emors Broadenad, June 12, 2001,

Y R M Wechte, Undarstanding Patient Safoty, MoGraw-Hil, 3308,

ADYERSE EVEMTS IR HOSPITALE: NATIONAL luctbench ANORO MEDICARE BENEFICIARIES g

231



I NTRODUVUCTI QR

Researchers have used the NCC MERF index for measuring and
distinguishing other types of adverse events, rather than only
medication errors. For axample, the Institute for Healtheare
Improvement (THI), & nonprofit organization that advises hospitals
regarding health care quality, uses & modified version of the

NCC MERP index to measure the degree of patient harm, regardless of
whethar the harmwas the regult of an error. ™

Present on Admission indicators and Medicare's Hospital-Acquired

Conditions Pollcy -

Madicars reimbursement to acute care hospitals through the Inpatient
Prospective Payment System (IPPS) is generally determined by
grouping codes reprosenting patient conditions into Diagnosis-Related
Groups (DRG) based an the average cost of care for patients with
gimilar conditions, ™ Hospitals may submit Medicare claims under
IPPS using nine diagnosis codes and six procedura codes for each
hospital stay. Historically, if a Medicare beneficiary experienced an
adverse svent that resulted in asmignment of a more costly DRG, CMS
paid the higher DRG. ¢ )

Beginning Cetober 1, 2007, hospitals are required to assign a Present on
Admigsion (POA) Indicstor to each principal and secondary diagnosis
- for acute IPPS claims for all discharges.®® This was an initial step in
complying with the Deficit Reduction Act of 2005 (DRA), which required
UM to select at lenst two hospital-acquired conditions (HAC) for which
hospitals would not be paid higher Medicare reimbursement. ¢

2P 4 Griffin and B, Resar, 2T (loke! Trigear ool for Meusturing Adverse Events,

. Ingtitate for Healtheare Improvament Innovation Series 2007, pp. 4-5.

32 M, Acute Inpatient PPS Ororview, lost modified Feb. 22, 2010, The ICD-9-OM system
seaigne diagnoses and procadiurs sedes agsociated with hooptial stays and fs maintained
Jumﬂyby@ﬂ mdtheﬁnﬁmml GsnterforHea]ﬂ:Shhﬂtm. Arcagrod af
hiip~iw proviAgutalnpn srvinw.agn on Septembrar 28, 2010,

I‘GMB mmmmm and Costly Madical Brrors —
Nover Brants, May 18, 2006, )

15 (g8, OME Memual Spstem, (hangs Request 5670 (aly 20, 2007). To effectuate the use
of POA indicators, the FY 2008 IPPS mis implemented a mire gpecific list of DRGs called

" Madioars Spyerity Diagnosis-Falnted Grovps (ME-DEG. MS-DRGs split some of the prior

DRGainto two or thres clagses baged on the presenes of a complication or eomerhidity.
FY 2008 TPPS Final Bule, 73 Fed Reg. <7190, 47188 {Aug. 22, 2007).

16 DRA, P.L. 10%171 § 6001(zX1), Bocinl Security At (354), § 18s6{d{4)D),
43 1.8.0.§ 1565ww (D),
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In response, CMS igsued regulations outlining & policy to deny hospitals
higher payment for hospital admissions complicated by any of
10 categories of HACs.?” The DRA required that the conditicns meet

the following criteria:

o conditions that are high cost, high volume, or bothi

¢ conditions that, when present as a seéon{lary dingnosis, result in

 assignment of a case to a DRG that has a higher payment;

» conditions that could be reasonafsly prevented by usmg readily
available evidence-baped guidelines; and

« " conditions that are identifiable based on one or more unique
diagnosis codes, 18

Effective October 1, 2008, CMS began denying hospitals higher payment

_ for care pepociated with-these conditions, ® Examples of HACs include

cathster-associated urinery tract infectione and patiant injury because
of a fall. For the full list of Medicare HACs, see Appendix C.

Determining the incldence of Adverse Events
Research indicates that identifying adverse events reiz'cspectweiyls a
complex and difficult task, requiring extensive clinical knowledgs,
adequete documentation, and subjectivity on the part of the
researcher,®® Medical records review is often considered the most
definitive method for detecting adverse events because it can provide
detail about both the adverse event and the ciroumstances, such as the
patient's condition prior fo andfo]}owmg the event.® Howsver, medical
records reviews can be coatly, requiring hospitel staif to make records
available and substantial effort by physicians or other clinicians to
review them. To limit physician medical records reviews requirad to
identify adverse events, cabes can be screened to identify potantial

17 FY 3008 IPPS Final Buls, 72 Fad Rsg. 47180, 47202 (Ang. 23, 2007) and FY 2005 [¥PS

Finel Rule. 73 Fad. Rog. 48484, 48471-45401 (Aug. 18, 2008).

18 5RaA, § 1886(HAMDIEY.
18 PY 2005 IPPS Final Ruls, 75 Fed. Reg. 48434, 4847148472 (Aug, 1, 2008) CMS, (M8

Manoal Syetem, Change Boquest 5189 (Oct. 3, 2008).

B0 B, Thomas end LA Patareon, Measuring Brrore and Advarse Bvents in Heaith Core,

Journal of General Intarnal Medicing, 18(1), 2008, pp. 61-67.

3 R.J, Thomas, DM Studdert, and T.A. Brennen, The Reliahity & Madigal Record

Boview fur Betimating Adverss Rvent Bates, Annals oflntmnl Medicing, 186(11), June 2002,
5. 810-B14,
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adverse events using other methods, such aa nurse reviews of medical
records and analysis of POA. indicators in hospital claims data.

Murse review of medicsl records. Medical records sereening can identify
potential adversa eveniz based on information in the medical records.
The IHI Glohal Trigger Toal (ATT) uses a review of medical records to
identify “triggers” that could signal patient harm, thersby identifying
potential adverss events. A triggar could be a description of the harm ]
itself or a raference that indicates harm accurred (such as a return to g
surgery). The review is designed to be completed by nurse reviswers, .
with the results then confirmed or refuted by a physician. Bexriars to
medical records creening melude incomplete records and high labor
costs for review.

Analysis of POA indicators. Automated computer programs can raview vl
Medicare billing data, specifically the POA indicator codes assigned to
sach diagnosis, to identify conditions that developed during hospital
stays and possibly constitute adverse events. Although these programs
" enable examination of large numbere of hospital stays, barriers exist to
POA analysis, including inaccurate or incomplete date. CMB'z POA
coding requirement began in October 2007, and the accuracy and
eompleteness of hospital coding of POA indicators have not yet been
validated. Additionally, conditions can be sequirved in hospitals that are
not ralated to medical care and therafore not adverse events.
OIE case sfudy, Prior to this study, we conductsd & case study of the
incidence of adverse events occurring during Octobar 2008 for a random
sampls of 378 Medicare beneficiaries’ hospital staye in 2 counties. We
egtimated that 15 percent of Medicare beneficiazies in the two counties
experienced events mesting at least one of the following criteria’ events
on the NQF list of Serious Reportable Events: evenis on Medicare's list
of HACS or events involving prolonged hospital stays, permanent haym,
* life-sustaining intervention, or death (dassified as F-I Jevel of harm on
the NCC MERP index), An additional 15 percent of beneficiaries
exrperienced events involving temporary harm (classified as E level of
harm on the NOC MERP index). 'The case study served in part to test
the usefulness of various methods for identifying adverse events. We
found that, combined, nurse scresning of msd:cal records and analysis

-
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32 016, Advarpe Bvants in Hospitals: Case Study of Incidence Ainunny Medicars
Benaficiarias, ORF00-08-00220, Decembar 2008,
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of POA indicator codes in billing data identified 94 percent of
occurrances that physicians ultimately determined to be adverse or

{emporary harm events.

Datermining the Preventabllity of Adverss Events

To provide additional context regarding adverse evants, some
resesrchers have assessed whether adverse events were preventahle
and described the circurnstances associated with events, A 2008
review pf eight preventability studies found that the median psrcentage
of adverse events judged preventable was 43.5 pareant.® Assessing
prevensability can provide greater understanding of the causes of
adverss events, which can be used to develop actionable solutions to the
systamic problems that lead to events, Also, preventability is 2
statutory criterion of Medicare's nonpayment policy for HACs:; CMS was
required to select only conditions that can be “rensonably prevented by
using readily available evidence-based guidalines.”®

Reducing tha incidence of Adverse Events

Reducing the incidence of adverse events in hogpitals is a critical
oompone.ni of afforts to improve patient safety and quality care. The
Institute of Medicine (IOM) report, 70 Err Js Human’ Building & Safer
Health Spstam, focused widespread attention on the problem of adverse
events, IOM cited two studies that used medical records reviews to
identify adverse evente and assess whether events were preventable.
10M conchuded that preventable adverse events caused “at least

44,000 and perhaps as many as 98,000 déaths in hospitals each year”
and outlined a national plan to address adverse events.28

As part of its plan, IOM recommended the creation of a pationwide
systern for the collection of standardized adverse event data by State
governments. As reported by OIG, 25 States and the District of
Columbia had adverse event reporting systems in 2008, 11 of which

801G, Adverse Bvents in Hospitals: Methods for Jdantifying Bvants, DET-06-08-008321,

March 2010,
¥ BN, Ds Vriss, MLA. Ramvattan, ot o), The Incidencs and Naters of In-Hoepital Adverss

Frents’ A Systematic Review, British Medical Journe] ~ Quality and Salety in Health Care,
178 21628, June 2008, o

% ga4, § 1886)NDXv), 42 CFR § £12.20: FY 2008 IPPS Final Rule, 72 Ped. Reg. 47150,
17808 (Aug. 22, 8007).

1.7 Kohn, JM. Corvigan, and M8, Donaldson, ods,, Tb Kr Jo Humen:® Buldings Safar
Heaith System, A Repars of the Commities on Quakity of Health Care in Amersee, p. 102,
10M, Netional Academy Press, 3000, )
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used the NQF Hst of Serious Reportable Events or & modified version of
the list to define what events are reportable.?? To date, no national
adverse event reporting system exists and there are no Federal
gtandards regarding State systema. .

Pollowing the IOM report, the Federal Government formed the Center
for Quality Improvement and Patient Safety (CQUIPS) within AHRQ to
provide national leadership in improving patient safety. Ina 2009
report, ATIRQ identified its core agency objectives for CQuIPS as
developing 2 solid evidence bage, designing useful tools for providers,
and disseminating information for implementation.?® As mandated by
Congress, AHRQ relsasss an annusl report to the Nation about health
care quality that i produced by CQuIPS and includes meagures of
patient safety.® The National Healthcare Quality Report includes
measures of the incidence of certain types of adverse events, using data
from sources such as the Medicars Patient Safety Monitoring Systam
(MPSMS), an AHRQ-CMS collaborative effort to identify adverse events
through analyses-of medical records and Medicare claims data for
Dbeneficiaries’ hospital stays.®® AHRQ is also responsible for
implamentation and oversight of the certification process for Patient
Safety Organizations (PSO) created by the Patient Safety Act and
Quality Improve;nént Act of 2006.81 PS0s are in the parly stages of
development, but are intended to receive adverse event reports from
hospitals and forward the information to a national AHR®) database
from which CQuIPS will analyze aggregated date. AHRQ developed &
set of event definitions and reporfing tools kmown as the Commeon
Formats, which PSQs can choose to use and which contain data
alements that AHR{) determined are important for a complete and

27 010, Adverse Bvents in Has;mteb Stats Reparsing Jpatess, OEI-06-07- om'n.
Tiesamber 2648,

8 AHRQ. Advsnsing Patient Safety’ Aﬂamdam'.&udaml?wm and Implementatian,
mqmmmmn on(m)-ow Novemher 2009, Arceased at

- 0 ad afisty hitm anEaptambarZB 20140,

”Baa]ﬁmtmﬂmanhand&uﬂhlyﬂntoflﬁw PL105129§MPubthmthmm
Aot (FHEA), § 913, 42 US.C, § 200b-3.

3R Hunt, M. Vammatd,maamamlaufmrmsafatywm
I;ntant(Belivm mmmy”mhmm 2008, p. 105. Accessed at
wyrwr,oh swnlopdefpubig cea/vol3/Hunt pdf on Beptember 2%, 2010,

ali‘haSemntarybeanﬂ: end Human Servioes (Secretary) dalegated authority to AERQ te
meake theas determinations, as well ag to falfil] ather requiraments of the Patient Bafety Act.
Pationt Sofety and Quality Improvemant Act of 2005, PL. 108-41 § 2, PRSA, § 884,
43 U.EC, § 250b-24 78 Fod. Reg. TO732 (hpv, 91, 2008).
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ugeful adverse event report.? A varisty of organizations are eligible to-
become P80s, including hospital associations, hospital chains, and
patient safety conaulting groups.®® For a 2009 OIG study, staff from

" solected PSOs reported barriers that conld limit hospital participation

in PSOs and questioned the ugefulness of submitting data for
aggregation.3* Finally, the American Recovery and Reinvestment Act of
2009 appropriated $300 million to AHRQ to sponsor and disseminate
research that cormparas the effectiveness of clinical cave options, the
purpose of which is to promate evidence-based medical care, 56

In March 2010, Congress passed heailth care reform legislation in ths
form of the Patient Protection and Affordable Care Act (ACA).% The
ACA includes 2 number of provisions to take effact over multiple yeers,
including sxpanded funding and authority to the Department of Health
and Human Bervices (HHS) to address health care guality issuses.
Among the initis] afforts to implement the ACA, the Secretary is to
establish a national stratepy for quality improvement in heslth care by
January 1, 201157 The law requires that the strategy address eight
nationsl priority aress, one of which is to improve patient safety.® It
also increages funding to CQuIPS for research grants to explore bast
practices.® Among its payment provisions, the ACA expands the
Medicare HAC policy to mandate hospital payment penalties for high
rates of HACs, ¥ create new quality measures, ! and require State
Medicaid agencies fo deny higher reimbursement for care associated

with HACs. &

32 AMRQ, Common Farmats for Patiant Safety Data Collsciion and Fvent Reparting, Notics
a{Avu?abm:y G:mmmﬁhmab Vmu'anLﬂBeptambsrR,EODB Actesssd. at

”PH&A.;mw QU.S.& smwmﬂ

3 00, Advarse Bvents in Hospitals: Publiz Disclosure of Information About Events,
OET-068+-09-00360, January 2610,

85 Armerican Reeowery and Reinvestmant Act of 2008, PL. 111-5, Divigien A, Title VIIL.

38 ACA, P.L. 111-148, was signed into law on March 28, 2010, after we had complsted data
callestion ant anslysis for this study.

87 p.1. 111-148 § 3011, PHSA, § 958HH, 42 U.S.C. § 3505,

38 p L. 111-1484 3011, PHBA, § 399 a}@) (B)vii), 42 US.C, sm&)@ta)(wﬂ

39 B.1. 111-148 § 8601, PHSA, § 938 and 984

40 pI. 111148 § B00B(a), B8A, § 1886(p), 42 U.8.€. § 1306wwip).

#1P 1, 111-148 § 8018 inserted newr section 831 of the PHEA, 43 UB.C. § 299b-31, and
added seotion 18804() of the BSA, 42 T7.5,0, § 1696ane-1{s).

42 pI. 111-148 § 2702,

ADVERSE EVENTS IR HOBPTALE: MATIONAL IRCIDENCE ARCHO MERICART BENEFRICIANIES g
)

237



FNTRQ@DUCTTION

METHODOLOGY
Scope :

This report estimates the national incidenes of adverse events based on |

a repregentative sample of Medicare beneficiaries discharged from
inpatient acute care hospitals during October 2008. Our resulis are
projectable to all Medieare beneficiaries hospitalized during this period
nationwide, To determine the estimated rats of adverse events, we used
criteria developed by NQF, CMS8, and NCC MERP. We included in the
estimated national incidence rate all patient harm that cccurred during
the hospital stay, regardless of whether it was preventable, Also, the
report provides a physician assessment of the extent to which identified

' events were preventable and analysis of billing data to estimate the cost
to the Medicare program for increased reimbursement resulting from all
events and preventabls events.

- Sample Selection
We selected a sample of Medicare beneficiaries from the National
Claims History (NCH). Of the 998,645 bensficiaries discharged from
acute care hospitals during October 2008, we selected a random sample
of 786 beneficiaries. We excluded 5 beneficiaries as ineligible because
the hospital was currently under OIG investigation, resulting in a
sample of 780 beneficiaries.. In July-October 2009, we requested and
received medical records from hoapitals regarding sample beneficiaries’
hospital stays. Fifty-four of the beneficiariss had more than 1 hospital
stay during October (50 had 2 atays and 4 had 8 stays). Combined,
sample baneficiaries had 838 hospital stays with discharges in
October 2008 and an average length of stay of 5.2 days.

identifying Adverse Events and Determining Praventability

We condunted & two-stage review to identify adverse events experienced
by each beneficiary, The first stage used three screening methods to
identify cases likely to include an event. This enabled us to reduce the
number of cases requiring the second-stage physician review. During .
‘the first stage, we identified cases that met one or more of the following
conditions: (1) certified medical coders identified codes in the Madicare
claims data that were listed ag not present on admission, (2) nurse
reviewers found evidence of a potential adverse event in the medical

45 Phe nverage length of stay for boapitalived Madicare bensfisiariss ovarall in 2007 waa

5.6 daya, UMB, 2005 (ME Sintistics, Tuble IV.1 Madicare Short-stay Hospital Tltilsation,
2008, Tabk L :
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records, or (3) the beneficiary had a hospital admission within 30 days
after discharge for his or her last saraple hospital stay ending in
October 2008.4

We identified 420 cases for the sscond stage of review, which entailed a
review of the full medical racords by physieians to identify events. To
ensure consistency atroas physician reviewers, we facilitated weekly
conference calls uring which all physician reviewers discussed cases
that either were complex or had possible implications for other cases.
We insluded events experienced by patisnts during hospits] stays or
during prier, contiguous outpatient visita (Whar'ein patients were
transferred directly from outpatient csre to inpatient care within the
same facility). For example, we incinded in owr count an adverss event
that gccurred in a hospital emergency department immediately
preceding admission to inpatient care. ‘'We did not include events that -
oecurred prior to a beneficiary’s arrival on the hoapital campus. When
an initia) event causeqd a series of related events for the same patient,
we collapsed the events into a “cascade svent,” which counted as a
single event.* For a glossary of selected clinical terms used to describe

events, ses Appendix D.

As part of the structured protocol, physician reviewers also determined
the extent to which the identified events were preventable. Generally
speaking, physicians assessed events as preventable when they
determined that harm could have been avoided through improved
assesements or slternative actions, Physicians assessed an event as not
preventable when they determined that harm eould not have bean
avoided given the complexity of the patient's condition or the care
required. The physician protocol nsed the following response seale for
asgessing the preventability of events: clearly preventable, likely
praventabls, clearly not prevantable, likely not preventable, and unable
to determine, Phyeiciang used their clinica) experience and judgment to
make preventability determinations. They eonsidered all evidenes in

44 Wa reviewed records for admimions that ocewrred within 30 days of the dast benaficiary

discharge, Tharefire, the 80-day window for reviowlng readndssions did not span a fizad,
timaframs but bagan on the uniqus finsl discharge dete for each baneficiary with the last
possibls admission sccurring on November 30, 2008 (30 days following the final possible

Qctober 31, 2008, discherga),

45 Bnged vn OIG interviews with THI staff, THT defines » cancado avant as tma in which an

Initial event causes a serien of related svents for the sams patient and advoeatss collapeing
these into a dngle event .
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the medical records, including the actions of hospital and medical staff
and the patient’s condition. Assessing an event as clearly preventable
or clearlynot preventable required & greater degres of certainty on the
part of the reviewer. For detailed information about the methodology
for identifying events and determining preventability, see Appendix E.

Data Anaiysis
We performed analysis and penerated estimates about adverse events
for thres categories: incidence of events, preventability of events, and
Medicara cost associated with events, We also calcilatéd separate
estimates regarding these categories for temporary harm events. For
estimates and corresponding 95-percent confidencs intervals for all
statistical analysges, sep Appendix F,

Advorse event incidence analysis. We calcnlated the estimated national

adverse evant incidance rate as the parcentage of Medicare beneficiaries
with at leagt one adverse event. We defined adverse events as aventa
that met at least ane of the following critarig:

1. the event was on the NQF list of Serious Reportabie Events, as the
Act mandates;
2. the event Was on Mcdica:e’s list of HAOs for which it denies higher
paymanta or
3. the event resulted in one of the four most merious catagories on the
NCC MERP index (classified on the index ag F-Ix
* prolenged hospital stay,
- permeanent.harm,
« ife-sustaining intervention, or
i rhaﬂl. ) " .
We alea caloulated individua! rates for adverse events on the NQF Est,
the Medicare HAC list, and events classified ag F-I on the NCC MERP
index.. The overall adverse event incidence rate does not include events
that physician reviewers identified as temporary harm events, defined
as events that required intervention but did not cause lasting harm
{classified ag E level harm on the NCC MERP index). We excluded
thess temporary harm events from our overall rate becauss we
detarmined, in consultation with physisien reviewers, that the effect of
‘these events was not comparahle to the more gerious events meeting the
thres criteria. 'We ealeulated & separate incidence rate for beneficiaries
who exparienced only temporary harm events, We projected incidence
rateg to the population of Medicare beneficiaries discharged from
inpatient acute care hogpital stayrs during October 2008.
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As an additional measure of adverss event rates, we calculated 2 ratios
of adverse event incidence density! events per 1,000 patient days and

- events per-100 hospital sdmissions. These measures ars commonly
used by hospitals and medical ressarchers.® For the resulting metrics
and an explanation of the caleulation method, see Appendix G.

Provantabilily anelysis. The findings related to preventability are based
on determinations made by the physician reviewers for each adverse
event and temporary harm event. We caleulated percentages for each
preventahility classification and for different types of events, the results
of which are projectabls to the populstion. We also conducted sietistical
teste to identify differences in preventability rates between adverss
events and temporary harm events and acrogs various categories of
adverse events, such as medication-related and infection-related svents.

Medicare gost anglysis. We estimmated the cost to Medicare resulting
From care nspociated with adverse events and temporary harm events.
This analyais included only Medicare claims that were paid under the
IPPS and ware subject to the Medicare HAC policy (84 percent of
sample beneficiaries).4” Certified medical coders reviewed the medical
records, the medical review protocols, and the associated Medicare
claime to identify dingnosis and procedure codes that would not have
been included in the claims if the events had not cccurred. We then
used CMS's MS-DRG Grouper and Medicare Code Editor Version 27
(Grouper) 4o determine the DRG for the claims and used the FY 2009
IPPS personal compuber Pricer (Pricor) to determine the resulting
Medicars reimbursement amoumnts.¢¢ For each claim, we calculated the
DRG and reimbursement amount, including information from the

8 R0, Avieg, Outhraak Investigation, Provention, and Comtrol in Heslth Care Settings,
Second Bditlon, Jones and Bartlatt Publishers, 3008, pp. 380831,

47 T4s oogt analynis rbes 1ot includs daims for beneficiaies whose Madicare coverage is
not paid yndar the IPPS. This mehuides Medicare managed care nxganizetions 2nd care
provided at hospiiale excluded from the Madinare IPFS gystam, ibehiding hogpitals in the
State 6t Maryland and aome specinlty hespitals netionwide, such as cancear treatment eontors
anduriﬁual mhuspimla WE.EIIG‘M&M Anuamadat

i i1 Fhi ado/H A CPosiabaet ndf on Septomber £9, 2010,

“nawmmm&mmmmmmmmnmmww
herve gimilar hospital resoutoe Taquirements, ME-DRGa are based on the nina dingnoses
associgtad with HACe and sorrespanding POA ndicators, six provacure codas, and
demographic data contained in the NCHs. MS-DR(s typically split into two or three
individual classss tased on the pressnce of a compllcation or comorhidity. This-software was
developsd by CMH end 30 and iz sulbd by the Natlmnal Technical Information Servics.
Ansessad et http'fewrw. ntle pov on Beptemnber 29, 2010,
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bospital Medicare claim. We then calculated the reimbursement
amount excluding diagnosis and procedure codes that coders
determined were the direct resuli of any adverse event or temporary

harm event. experieneed by the benefisiary. We projected the difference

betwaen tha two hogpital reimbursement amounts to estimate the
additional cost to Medicare for care associated with events. When an
entire hospital stay was the result of an adverse event, we included the
total reimbursement amounts indicated by the Pricer as the cost of the
adverse event.

Limitatlons
Beyond the challenges associated with 1dant1.ﬁy1.ng adverse avents and
assesging preventability, the methodology presents two specific

Limitations, Fivst, it is unlikely that the study identified all adverse and
temporary harm events within the sample. To the extent that the study

did not identify an event, it wae likely because the three screening
methods failed to flag the case for physician review or because
documentation in the medical records was incomplate. Second, cost
estimates did not include all coste of care associated with events,
excluding stays not covered under the Medicare IPPS, additional
hospital stays caused by sample eventa bui cecurring after
October 2008, additional care outside the hospital (such as followup
physician office visits or rehahilitation services), and changes in

. Medicars cutlier payments. 4

Standards
This study was conducted in aceordance with the Quakity Standards for
Inspections approved by the Council of the Inspectors General on
Integrity and Efficiency.

4% Mudisars outler payments are supplements) payrmants to hospitals i patisnts who
incur extraordinarily kigh costs. Outlisr payments axs based on ths degrse to which costs gn 2
claim excesd spsuific hospital and MB-DRG fixed-Joss thrasholde and fluctaate dopending on
tha MS-DRQ to which he claim is grouped. The Pricer analyais invalved & revisior of the
MEDRG. Thin revision resulted In new outfier payments for thres sample cases and
incremmd guther pryments for two sample casas, The revised autlier paymants daoresved the
pogt attrilated to adverse gvents in cur entimate,
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An estimated 13.5 percent of hospitalized Of the neerly I million Medicare
beneficiaries discharged from

_ Medicare beneficlaries experienced adverse Hean
i . avents duﬁng their hospltal stays hospitals m‘October 2008, about
A 1in 7 experienced an adverse

event (13.5 percent), defined ag an event that met at least 1 of the
following 8 criteria‘ the svent was on the NQF list of Serious
Raportable Events; the event was op Medicare's list of HACs: or the
| : event resulted in 1 of the 4 most serious categories on the NCC MERP
, - index (prolonged hospital stay, permanent harm, lifs-sustaining
intervention, or death). This incidence rate projects to approximately
* 184,000 Medicare bensficiaries experiencing at least 1 adverse event in
hospitals during the study period. Table 2 lists the incidence rate for .

_each of the three criteria.

i , Tahis 2v' Esﬁmhdﬂnﬂomlhddomofmmwhmm

NGF Setious Emm' h . 0B

Mogicars HACs* 1.0% 10,187

NCC MERP Ff Lovel Evenits B.1% 129,880

{Ovediepp* (1.3%) (12,734)
“Foted ' 13.5% 132,710

8as Appand ¥ for confidence Inlprvals.
mmmmmmwmmmwmm
“The 1.3 parcent rapresenty benafioiatos ho-axporiencad adverge avents b more than one categary. We
counted thase banefiniaries ondy ancs In detbmuning e averall Ngkisncs min,

“Cafumn doas het 2 10 18.5 parcasl bateusy of munding.-

Source: OIG analysts of hospltal stays tor 780 Hsdivare banziiariss dacharged in Ovicker 2008,

Wa clessified the identified adverse events into four clinical categories:
events relatad to medication (81 percent), events relatad to ongoing
patient care (28 percent), events related to surgery or other procedures
{26 parcant), and events yelated to infection (15 parcent). Table 3 lists
the 128 adverse events found in the sarple within these categories. See
Appendix H for a list of the events with mare complets descriptions, the
level of barm patients incurred, and indications of whether the events

were on the NQF and HAC liste.
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Table 3; Advorse Events ldeatified Among Sample Medicare

Evenis Relsted (0 Wodization

Exosasive hleading

Dailrfur, or change n mental stetus

Hypoglyemic evant

Acute renal lnsumnqrmmm)

Savere ypotension

Resplratory complications

Savom dllerglc reactions

- Evonts Refatod to Patlend Care

Iniravancus volums averioad

Asphiafion

Deap vein thrombosis or piémonery sinbolfism

Exasarbafion of preaxtsting medical condifion

Stage Ni pragsure uksar

Braaxdown of surgical wound

Congeative heart imture

| Hypouia {oxygen dafictency)

Prsfiant fafwith kjury

bl bl St ol Bl £2 2 158 1220 10

Polonged weainass and dizzinass
Events Relxed to-Surgery or Other Prosedures

3
B

Excasoive blpelfing

Sévero hypotanyion

Rasplaiory compfioation

.__Cardizo dysthythmia

wmswmwmmm

Hamomhags at supieal Gle

Serome (fluld) fflowing stomash resection

Urinary cathetenassociaind trauma

"“‘"“","’NNWC-‘!(-:A.:..@-

Events Refatsd to Infection

18% (19)

‘Urineety traat infection

VMWM(MGWW}

Cthar bloodsiream infactian

Respitaiody nfettion

r e le | atoy

| Sugiosl or proveduial site ieation

Sowes: OIG analysis of husplial stays fos 750 Mediaans baneficiuies i Oclober 2008

Of beneficiaries who experienced adverse events, 18 percent had

more than ons adverse event, Most of the beneficiariea who experienced

multiple events bad two events, but others had as many as three

R

-

DR N

- W " [ ¢ L S T Y S ' Y P P

PR

PR

P S LN

PN

{QEID6-00-R0080

ADVERSE EVENTS 1 HONPITALE: NATIONAYL InCIDENCE AMORG BEDICARE BENEFTIAKIES

244

16

. FEN = . P T
wvwhr«WWwwwwwww



FINDINGES

DEL-06-40-00950

unrelated events in the same haspitalization. For example, an elderly
heart patient with s hisiory of mental illness experienced three adverse
events of different types, including two events that prolonged
hospitalization &nd a third that required life-sustaining intervention.
{This benaficiary also experienced three temporary harm events
associated with patient care.)

"Less than 1 percent of Medicare beneficiaries expsrienced an event on
the NQF list of Serious Reportable Events
An estimated 0.8 percent of Medicare beneficiaries experienced an event
on the NQF list, which projects to approximately 6,400 beneficiaries
nationally for the study period. The low number of NQF events in the
sample ig notable because of the prominence of the list as » measure of
patient harm and its use by a number of State adverse event reporting
systems and other entities. We identified a total of five NQF events in
the sgample: two medication-related deaths and three Stage III pressure
uleers,® One of the medication—related deaths illustrates the nature of
the NQF ligt as a measure of the most egragious preventable outcomes.
In this cage, & disabled Medicars beneficiary with muscular dystrophy
affecting the respiratory system entered the hospital for signs of
respiratary fajlure. Medical staff at the hospital gave the beneficiary a
medication known to further suppress respiration, resultingin -
progressive respiratory distress and subsequent desth, Physician
reviewers concluded that medical staff administered the wrong |
redication becanse they lacked clinieal understanding of the pa(nent's

unique condition.
Many serious events that we identified were not on the NQF list of

. Serious Beportable Events, including some events that resulted in

patient deaths and sarious disability, The NQF list focuses largely on

' serious dissbility or death, but is restricted to a specific gst of events.

Of the 18 adverse events that physician reviewers found to resalt in

"merious disability or patient desth, only 2 wers on the NQF Iist (.e., the
. medication errors resulting in death). Ths three Stage [T pressure

wlcers identified in the sample were sufficiently treated prior to

50 Pressure ulcers ara alassified into four stages by the National Presmure Ulesr Advisary

Pane! (NPUAF): Btage I is intact akin with nonblanchable rednese; Stags I iz s shallpwr vlesr
or blister indicating damage to the epidermis; Stags IIT i damnge extending thvongh all the
layers of the sldin; and Stage IV ip damage through all the layars of the ekin and underlying
musale, tandogs, orbone. NPUAYP, Pressure Ucer Stagas Revised by NPUAP Arcsuced Bt

bito/www npuap.erg on November 12, 2008,
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discharge from the hospitel and determinad by physiciang to have
caused only temporary harm.,

Medicare HACs rarely occurred, affecting ]ust 1 percent of beneficiarles
An estimated 1 percent of hospitalized Medicare beneficiaries
experienced Medicars HACs, which prajects to approximately 10,000
beneficiaries nationally. We identifiad a total of nine Medicare HACs
experienced by beneficiariss in the sample’ five catheter-associated
urinary tract infections, two vascular cathetar-assomated infertions of
the central line, one patient fall resulting in injury (a compression
fracture), and one Stage TIT pressure ulcer. Qne beneficiary experienced
two of theae events, resulting ih a total of sight sample beneficiaries
with Medicare HACs. Two cathster-asseciated urinary tract infections
cauped more substantial harm than is typically associated with this
condition: one resulted in a prolonged hospital stay and the ather in
permanent harm. The two vascular catheter-associated infactions of a
central line resulted in prolenged hospital stays. Nons of the nine
Medicare HACs identified by physicisns on the medical records were
included in the associated Medicare claims, In four of the nine cases (all
catheter-nssociated urinary tract infections), diagnosis codss on the
claims identified the infections, but they were not the pracise codes that
CMS uses to identify these HACs. The othar five claims had no ‘
diagnosis codes related to the HACs. Therefore, the HACE were not
identifigble through the daims data that CMS uses to implement the
HAC policy.

Thirtesn percent of Medlcare beneficiaries experienced adverse evenis

ciassified In the most sericus categories on the NGC MERP harm index

Besed on our physician medical review, 13.1 parcent of Medicare
beneficiaries experienced adverse events classified in the four most
serious harm categortes on the NCC MERP harm indez’ events
resulting in prolonged hospital stey, events resulting in permanent
harm, events requiring life-sustaining intervention, and events
contributing to death. This rate projects nationally to approximately
130,000 beneficiaries sxpariancing such adverse events doring ths study
period. Oftan, advorse events within the same clinieal category, such as
infection, resulted in a different level of harm depending on the
intervention required and the condition of the patient. Table 4 lists the
peroentage of adverse events in the sample that were claseified in the
four most serious harm categories and the pro;ected national numbers
of svents by level of patient harm.
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Table 4: Adverse Events Classified as F- on the NCC MERP
Patlent Harm Index by Level of Harm

Ftovel. Requiing proiohged hosphal stey ‘ 5%

G level: Pamenant ham® =

Hisvel: Lifs-austaining intarvenion required 23%

‘IM:GM’E'HJMIOWI' - 10%
Ses Appandx F for confidance nterveds.

*Given tha #rad proporfions, corfidence intervels for projected numbsis exmed ED-percen raieffive pratiion.
Source: OiG analysis of hospital sty for 780 Madicans banaficiats dvhamad (n Oclober 2008,

An estimated 1.5 parcent of hospitalized Medicare beneficlaries
sxperienced evenis that contributed to their deaths

Among the 128 adverse events that we ideniified in the semple,

12 events (9 percent of 128 svents) contributed to the deaths of
beneficiaries. This projects to an estimated 1.5 percent of hospitalizad
Medicare beneficiaries sxperiencing events that contributed to death or
approximately 15,000 beneficiaries during the study period. Seven of
the iwelve deaths were related to medication, either the result of
improper administration of medication (wrong drug or wrong dosage) or
inadequate treatment of kmown aide effects. The most common type of
medicationrelated death (five desths) involved excessive blseding from
blood-thinning medication. The two other medication-related deaths
involved inadequats insulin management resulting in hypoglycomic
coma and respiratory faflure resulting from oversedation. Of the five
non-medication-related deaths, two were from bloodstream. infoctions:
two involved aspiration. (which led to pneumonia apd cardisc arrest,
respectively); and the other involved a ventilator-agseciated pneumonia.
As stated previously, only 2 of the 12 adverse events that contributed to
death were on the NQF fist and none were Medicare HACs.

Twanty-seven percent of beneficlaries who experienced adverse events had
at fvast one “cascade” evant, wherein multipie, relatsd events accurred In
succession :

The sample included a total of 28 caseade events, defined aa adverse
evénts that included a series of multiple, related events. We eounted
these as single events. These cascade avents were some of the most
serious adverse events identified in the sample, with nine cases

requiring life-sustaining intervention and six cases contributing to

death. The most common typs of cascade events wers-events related t6

AUYERSE EVENTE tn HOSPITALS: MATIONAL incingace AnoHG MEDICARE BENEFITIARIES 19
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surgery and other procedures (nine events). Two of these events began
with excessive bleeding following surgery or a procedure. For example,
one bepeficiary had excessive blesding after his kidney dialysis needle
was inadvertently removed, which resulted in circulatory shock, a
transfer to the intensive care unit, and emergency ingertion of a tube
into the trachea (windpipe) to ease breathing. When the tube was
removed the following day, the patient aspirated (inhaled foreign
material into his lungs), which required & life-sustaining intervention.

An additional 13.5 percent of Medicare | An edditional 13.5 percent of

beneficiarles experienced events during their

Medicare beneficiaries
experienced events during the

hospitall stays that resuited in temporary harm study period classified as E lavel

harm on the NCC MERP index, defined ag events that required medical
intervention but did not cause lasking harm. This rate projects to
approximately 134,000 Medicare beneficiaries experiencing temporsry
harm events during the study period. Of these beneficiaries, 22 percent
had more than one unrelated event (the highast occurrence was five
unrelated events in a single hospital stay). Additionally, 28 percent of
beneficiaries who experienced adverse evants {and are included in our
primary rate) alsp had temporary harm events during the same stay.

Events classified as temporary harm represented a wide array-of

conditions, such as prolonged vormiting and hypoglycemia (sse Tabls 5).
The most common events related to medioation (42 percent). Although
many cases of temporary harm represented fairly minor occurrences, we
classified others as temporary because the patients were in the hoapital
for a lengthy period becauss of other, more serious, diagnusés, allowing
the hospital enough time to address the harm prior to discharge.
Phyrician reviewers indicated that many temporary harm events could
hava developed into more serious adverse events, but hospitals provided
timely intervention. For example, Stage I or Stage II pressure ulcers
can escalate quickly to Stage ITI or Stage IV without proper cares! and
episodes of bypoglycemia can Jead to stroke and even death. &

Aug‘uatm 2008, p. 1020. Aroegesd at htip:Hiams ama-noan.g

51 11 Zellor, C. Lynm, and B, Glass, Prassurs Dlicers, Jovraal of the AMA, 206(8),
17 en Decomber 1, 2009,

62 p, Mendava and T. Kent, Metsholie Diveass & Stroke: Hyperglyvemin/Hypogiycamia,

Jmnal ufmabamaﬂmmmandTeehmlogy, 17, April 4, 2006, p. 8 Accessed at
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Table H-2in Appendij containg a list of the 174 temporary harm
events identified in the sample with maore complete descriptions.

Table §: Temporary Harm Events idanﬂl_led Among ?ample
Metdicare Bensficiaries by Clinical Category (n=174

Events Rulalod to Nedication
Dedirium or changs in merdal stafies . 2
Hypoglyeamic event
Thrush and other spportunistc ifection . ) 7
Allargio reaciion ar side effect related fo ekin 6
Gastrontestinal comphcation ]
Hypotension 5
Dysrhythmia 8
Excossive Meeding® . ‘ 3

Savere hoedache or dizziness ] 3

- ?
2
2
2

Acite renal fafiure ¢F Insuffidancy
Altergie regeion to blocd or-reiated products

,R@Jmturyu_u;npﬂmﬂnn
Othar evanls refated to madicafion
Evanis RelaiedtoPéﬂmﬂCaqu g : 6% (69)
Stage |, Stage 1l, of Unstagad pressure wear ]
infravenous voltme ovedoad -

* Skin tear, lacerallon, abrasion, orother braakdown
Inrsvenots infitrate with symptams
Patient fall with Injury °
Aupiration
Feliuma to treet constipation or obaflpation
Tachycardia of dysthythmia

Events Related #o Surgery or Ofher Procedizes 18%
Urinery raigndion
Excessive biacting
Cardisc complicakion .
Surglon| tsar or losration
Urnary cathoter-mlated rauma
Proipnged nauses snd vomiting
fostopatetive of posiprosedural ypotenslon
Reepiatory compéinalion
Cther svants refated io surgsry or othar proceduras

Events Relafed to infaction 4% (8

Surgiosd aits infsofion

Baciera| infocfion

Respimtary Infecfion
Utinary traol infection

Vascular cathetsr-associated infeciion
Souwrpa: mwﬂwmmmmwﬂmmmzm

NMNNM@'&Q@EN@WU‘G’@;@

el Bl B P 5T
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. Physician reviewers determined that |  TLysiclan r}‘f“’m’s assessed the
44 percent of adverse events and femporary | SXrt 10 Which events ware

] preventable based on information
_ harm events were ciearly or likely preventable in the medical records, their

clinical experience with similar circumstances, researeh hterature about
the preventability of specific events, and group discussion to reach
conisensus. Combining adverse events and temporary harm events,
physiciane detérmined that 44 percent were preventable and 51 parcent
were not preventable.® (There was no statistically significant
difference between the preventahility rates of adverse avents and
temporary harm events.)5* For the ramaining £ percent of events,
physicians were unable to make determinations because of incomplets
documentation in the medical records or extreme complexitiea in the
patients’ conditions or in the hospital care provided. Table 6 provides
the percentage of events by the physician preventability assassment.

PR

Table 6: Events by Physician Preventabllity Assessment

Proventabla—Harm could beve been avalded through ) )
improved aasessment crallemative ctions 440, N
Clparty preventably’ o ' : C % :
Likely preventable 5% ‘
Not preventable—EHarm couli not have bean avalded given /
‘the complxity of the patlanf's condition or oare required % )
Claarly not preventable i 18% '
Llkely not preventable A % .
Unsthle To DNeterming Proventabllity . 5%

Sourca: ONG enafysia of hosphal stays for 780 Modicats beneficartes dscharged i Octobar 2008,

Physician reviewers assegsed the preventability of events similarly for
three of the four clinieal categories (medication, patient care, and
infections). However, events related to surgery and other procedurss
were significantly less likely to be determined preventable than events in
the other three clinical categorias; only 17 percent of surgical events were

<

P

vty el e e .- - PR » PR R . . . PO
wuyWWWWvvwwwvwwwvv"vw\v\wv\—iwwwwwwwwwwwwwww

53 Tha preventability rate of ¢4 parcent is stmillay to the zata of 43,5 parcent found by a
2008 zeview of 8 adverse ovent proventability studies previously refersnced an p. 7.

54 The Cochran-Mantal-Heenmzel chi sguare test was not signifleant at the 96-percent

PR RN

confidence level (p=0.0588), Seo Appendix I for detailed preventability statistics for adversa 2 )

events and temparary harm events. E 9
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preventable in contrast to 60 percent or more in each of the other three
groups. Physician reviewers indicated that the reasons surgical events
were more likely to be assessed as not preventahle were the high level of
complexity in both the care involved and the patients’ conditions. Table 7
provides the percentage of preventable events by clinical category.

Table 7: Preventahie Events Within Clinlcal Categories

Infoction ' ' . 60%
Madication ' 5%
Paflent care §1%
Surgery and other procarites 17%

Sowrce: OIG anadyely af hoaplin! staya for 780 Madizare beneficleras dischorgisd in Ootober 2008,

Within the elinical categories, physician reviewers sometimes gave the
same preventability assessment for events with similar. characteristics.
For example, they assessed 10 of 13 events related to allergic reactions
a5 not preventable. But for other types of events, preventability
determinations for similar events differed based on the patients’
conditions and risk factors. For example, in two cases of excessive
stomach bleeding caused by blood thinners, physiciens assessed one
event affecting a telatively healthy patient as preventable and the other
event affecting a patient with stomach ulcers as not preventable
becauss of the patient’s susceptibility, In another cass, physician
reviewers determined that some pressure uleers were not preventable
because of the poor conditions of the patients and becsuse
documsntation in the medical records showed that the hospital staff
employed appropriate preventive care. However, physicians assessed
another pressure ulcer case as preventable bacause the medical staff
declined to order a apecialty mattress for an atrisk bedridden patient
until after the pressure ulcer had developed, even though the medical
record indicated thet the speciaity bed was available,,

55 g Cochren-Mantel-Haensesl ché aquare test was significant at the 95-perosnt

confidenes lsvel for the overall relationship batween prevantahility and clinioal category
{p<0.000Y) as well as for each set of pair-wise comparisons between tha surgical category and
gach of the other three sinical categories (p<0.01 for ench pair). Pravomtebility rates wore
62 parcont for infections, 50 percent for medication, and 50 percent far pa tient care.

ADVERRE EVENT2 IN HOBPMTALE: HATIONAL IHCIDENCE ABORG MEDICARE BEKERICIARIED 23
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Counting only preventable svents, the estimated nafional incldence rata of
. adverse events among Medicars benefictaries would be 7.4 parcent
The sstimated adverse event incidence rate of 13.5 percent is based on
all adverse events’ mesting one of the three criteria, regardless of
whether the events wera preventable. Including only the adverse
events determined by physician reviewers to be clearly or likely
preventable, the estimated incidence rate of adverse events among |
Medicare beneficiaries would be 7.4 percent. The 13.5 percent rate of
- additiona] beneficiaries experiencing temporary harm events would be
6.3 percent if only preventable events ware inciuded.

" Eleven of the thirtsen NOF Serious Reportable Events and Medicare HACS
In the sample were preveniable, a key criterion of both lists
Although we found fow in the sample, all but two adverse evente on the
NQF and HAC lists were assessed as clearly or likely preventable, 5
After the adverse events on each list wers separated, four of the five
svenis on the NQF list were preventable and eight of the nine Madicare
HA Cs were preventable (one event wes on both lists). A key criterion of
both lists iz that the svents be largely preventable. The two events on
the lists that physicians assessed as not preventable were (1) an NQF
svent consisting of a pressure ulcer that progressed from Stage I to
Stage Il in 2 chronically ilt patient with muliple complications and
 susceptibility to kin breakdown and (2) a Medicare HAC cansisting of a
compression fracture inchrred during a fall by a morbidly obese patient.

Preventable svents wers most commonly linked 1o medical emors,
substandard {reatment, and inadequate patient monitoring or assessment
Physician reviewers selected ane or more rationales to support each
preventsbility determination from a list developed by the physician
penal. To develop these rationales, physicians gleaned information from
medical records, such as chinical staff actions, hospital environmental
factors, and patient eondition unrelated to the event. Among events
mssessed as preventahle, 58 percent were linked to errors by clinical
staff in medical judgment, skill, or patient management. Such errors
often involved preseribing or administering the wrong medication.
Nearly half of preventable events (46 parcent) involved care provided in
5 substandard way, most frequently because of delay in diagnosis or

I T EP ] PR . PR - PR i . - D . .
e e wp’ WY o W e e e e e e o o e o wor o oo e e e wmor el e e o Yo o e

L

58 The nmumber of NQF and HAC evenks was too small to teat the prsventubility mensure for
mﬁsﬁwlmgniﬁmmowﬁhauampmbludamofpmdﬂonmmprmmt&smeamwthe
naﬁun&lsamplingfmme-
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trestment. Table B provides physician preventability rationales for
events wrthm sach assessment category.

Table 8: Events by Physiclan Praventabiiity Rationales

Praventabio Events (ne138)

" Error was related 1o madical judgment, skifl, or patient manapsmen!

Appropriats treafment was provided in & substandard wey

The pafienf's prograss was ot adequatsly monttored

“The pafiend’s heatth status was not adequataly Essessed

Nuceasary traaimant was nol providad

Event ramly happsrs when proper precautions and procaciures ara fofowsd*

Commusticalion betwesn comghvars was pos ™

Faoiity's patient dafaly systame and polcias wese inatisqunts or flawad™

Rle| x| 22818188

Braakdown kn hospitel amvironment aceumred (equipment fafium, ato. )™

- Nongreventabls Events (n=155)

Evuﬁmﬂaddupﬂepmrmﬂandpm&admbﬂomd

Patient was highly susceptibla to event because of walth status

Care providar coutd not have aniicipatad event given infommation avafiable

Patient's dlegrosls weis Unusual or coampiee, making care dificutt

SE[R|E

Mnmummmmmmmmmmdw

14%

Seg Appendix F forcorfidenca Intecvak,
*Parantages do bt pdd & 100 hetstne physicisn viswers often saloled more thon 1 mtionale.

*Ghvan the smal parcantanes, covfidencs inkrvids Yor pojectad anhots auored S0-perten! relaiive prcision.

Sowme: OIR anplyals-of hasplal sinys for 780 Wiedicars baneficisries disshargud In Oolobar 210,

Other cormon factors asociated with preventable events ware
inadequate monitoring of patients (88 percent) and inadequate
asgessment of patients (23 percent). Thess factors often led to delays in
treatment and worsening of patient conditions. In sevaral of these
cases, patients displayed symptoms of infection but were not given
antibiotics until they reached the point of sepsis. In one case, the
patient exhibited gigns of shock upon arrival at the hospital, but clinical
staff did not monitor the patient’s blood pressure for the first 8 hours
and did not provide related treatment for ancther 16 bours. This delay
caused the patient to experience severe hypotension, requiring
life-sustaining intervention.

ADVERSE EVENTE 12 Huum!.t: HATIONAL INCIDANCE AMONG HIEDICARE BENEFILIARIES
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Physiclan roviewers assessed events as clearly or llkely not preventable

when tha evants occurred despite proper procedures or when the
patients were highly suscapfible to the events

For 62 percent of the nonpreventable events in our sampls, physician
reviewers found that care was rendered according to accepted standards
of practice, In these cages, physicians determined that the care
provided was sufficient and appropriate and that there was no evidencs
of exrors or other problems. This rationale was often given in
combination with the second most common factor—that the patients’
other conditions made them highly suseeptible to the event (50 percent
of nonpreventable events). For example, one beneficiary, admitted to
the hospital with a bowel obstruction, experienced a surgical cut of the
intestine that would have been difficult to'evoid because of significant
demage to the bowel from prior surgery. '

PR

EIRS
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~ -

Other common rationales for assesging events as not. prevantable also
focused on the difficulty of providing care. For 36 percent of
nonpreventable events, phyuicians determined that the medical and
} hospital staff conld not have anticipated the events given information
available about the patients at the time of care delivery. For 29 percent
" of nonpreventable events, physicians determined that the patients’

" diagnoses were unugual or complex, making care particularly difficult.
Finally, in 14 percent of nonpreventable cases, the adverse events were
anticipated by caregivers, but the harm associated with the adverss

. events was considered less harmful than rot providing care. Far
example; in four pample cases, patiente experienced harm as a result of
an overload of intravencus fluid, yet the medical review found that the
patisnts were in such dire need of fluids {e.g., at risk for hypoglycemic
ghock) that carégivars had little choice but to execute vigorous
intravenous fluid replacement despite the risk of overload.
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Haspital care associated with adverse events Sixteen percent of sample

and temporary harm events cost Medicare an
estimated $324 million in October 2008

DEBj-46-04.20000

beneficiaries under the Medicare
IPPS who experienced events
incurred additional Medicare
- hospital costs as a result. Most of the additional costs (87 percent)
resulted from care associated with adverse events, with temporary
harm events generating the remaining costs.¥” These additional costs
project to an estimated 3324 million, which equates to 3.5 percent of the
$9.2 billion that Medicare spent for inpatient care during
October 2008.58 To give these figures an annual context, 3.5 parcent of
the $137 billion Medicare inpatient expsnditirs in FY 2008 equates to
$4.4 billion spent on care associated with adverse events,5

Costs associnted with preventable events accounted for an estimated
$119 million of the $324 million additional cost, equating to 1.3 percent
of the $9.2 billion Medicare inpatient expenditures for the month or
about $1.8 billior annually.

Desplte this outlay, most events did not afiect Medicare costs; none of
the Medicare HACs resulied in a higher reimbursement

Of beneficiaries who experisnced adverse svents or temporary harm
events n hospitals covered under the Medicare IPPS, 84 percent did not
inour gdditional costs for care agsociated with the events.” This occurred
primaniiy hecause many Medicaze claims for bensefciaries who
experienced events did not include diagnosis or procedure codes relating:
1o the events, When Medicare claims included codes associated with the
events, the codes often had no effect on costs because the claims
included other costly diegnoses or procedure codes thet elevated the
reimbursement to equivalent or higher amounts.

57 Oins Medioars claim inchred codes fbr two evante—one adverse evant and sna tamporary
harm svant—and incurred an idsniicel payment impact, Thin claim overlaps both groups and
consemquently the parcentages do not total 100 pereant: B7 parsant of costs resulted from care
asamhwdmthadvemswammdlbpmntofmtsmnlbdﬁommmmbedwﬂh
tomporary harm events.

58 Thooe cost estimaten mciude snly daims under the IPPS, ropresanting 708 sampls
Medicare claims (85 parcant}, but da not ineluds coats for the remaining 180 sample
benafiniaries (16 percont) who had sample adotisgions not coversd under IPPS.

69 The sonual tst estimate of §4.4 billen is 8.5 percant of the §187 hiltion Medicare
impatient ceats for FY 2006, which assumee the same propariion of eosta for edverse events for
the other 11 months that we found in October 2008, Anmual Medicare inpatient cost fignres
are fram CME, 2009 CMB Statistics Hook, Tabls L8, Office of Research, Development, and
Information, CMS Pub. No. 08497, Dacember 2008, p. 80,
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None of the nine Medicare HACs identified in the sample resulted in a
higher level of Medicare reimbursement. Although the Medicare HAC
policy is intended to limit costs associated with the specified events, our
review showed that none of the HACs in the sample would have invoked
a higher Medicare reimbursement. None of the associated Medicare
claims included the specific diagnosis codes that CMS uses to identify

HACs. However, even if the codes had been included on the claims, the

HAC policy would still not have resulted in payment reductions for
thase cases because other diagnosis or procedure codes would have
slevated the reimbursement to & higher amount.

Two-thirds of Medicare costs assoclated with events were the result of
additional hospltal stays necessitated by harm from events
Sixty-five percent of the additional costs to Medicare {3210 million of
the $324 millior) were the result of entire, additional hospital stays
required to treat the harm regulting from the adverse events. in some
of these cases, the events occurred during outpatient services at the
hospital (such as an emergency room visit or an ontpatient surgery) and
- necesgitated unplanned admissions to the inpatient facilitieg. In other
cases, the events ocourred during inpatient care and the beneficiaries
were released from the hospital, but the aftereffects of the events
necessitated subsequent hospital stays within the study period. The
average Madicare cost of these additional hospital stays for sample
beneficiaries was $18,745, compared with an average additional cost of
$6,601 for event-related care that hospitals provided during the initial
hospital stay in situations that did not necessitate additional stays, @, 61

Medicare cost estimates do not include additional costs required for
followup care after the sample hosphalization

Because our cost analysia included only hospital stays that ended
during October 2008, Medicare costs associated with care regulting from
adverse events and temporary harm events are greater than our
estimate. Beneficiaries may have hed additional event-related hospital -
stays beyond our study period and may have incurred expenses to
Medicare or personal expenses for followup care not reflected in
inpatient claims, such ag physician office visits, medication, and
rehabilitation services during and after our study period.

60 Avernges reflect only costs greater than sero.
ﬂmsmswmmmgdiﬁanmedmmsmdmiﬁmntattha f5-paroont

confidence level (p=0.0104),
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Ag an example of an event resulting in subsequent Medicare costs not

captured by our cost analysis, one sample beneficiary was initially

admitted to the hogpital in mid-October 2008 for a stroke. During this
hoapital atay, he experienced an allergic reaction to medication and was
discharged with no additional cost associated with ths event. However,
following discharge, the allergic reaction progressed to a
life-threatening condition known as Stevens-Johnson Syndrome.® The
beneficiary returned to the hospital during Qciober for treatment,
ineurring the cost of an entire hospital stay as a result of the event, but
was misdiagnosed and again discharged. The patient then incurred two
additional hospital stays within the next 30 days to correctly diagnose
and treat the condition. The total estimated inpatient cost to Medicare
for the Jatter three hospital stays was §43,060, all necessitated by the
svent, Only $10,982 of this amount was incurred during the study
period and included in our cost estimate. Phywician reviewers
determined that the medication-related event was preventable because
the medication was kmown to be highly reactive and the condition was
not diagnosed correctly, delaying treatment.

82 Thir condition typically begine with a sldn rash end fever and, if vntreated, progresses to

an array of conditions constituting serious harm, such as lung damage snd rene) faitore,
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™ RECOMMENDATIONS

In the decade since the IOM report, the need to improve patient safety

has received much attention from Federal and State governments,

advocacy groups, and the health care industry. Despite this attention,
we found that 18.5 percent of Medicare beneficiaries sxperienced
adverse events during their hospital stays in October 3008, most of
which resulted in prolonged hospital stays, permanent harm,
life-sustaining interventions, or death. An additional 13.5 percent of
beneficiaries experienced temporary herm as the result of events.
Physician reviewars determined that 44 percent of events were
preventable and that preventable events often involved rhedical errors,
substandard care, and inadequate monitoring or assessment of patienta.
We found that in addition to causing the harm to patients, adverse
events and tamporary harm events-increased costs to Medicare by an
estimated $824 million in a single month, or 8.6 percent of Medicare
inpatient axpenditures, suggesting potential savings from reducing the
incidence of events. .

As the Foderal Government’s principal égency for protecting the health
of Americans, 8 HHS is uniquely positioned to lead national efforts to
reduce adverse events in hospitals. As part of the national strategy to
improve health care quality mandated by the ACA, HHS is to “identify
areas in the delivery of health care services that have the potential for
rapid improvement in the quality and efficiency of patient cars.”®¢

Because many adverse events that we identified were preventable, our
study eonfirms the need and opportunity for hospitals to significantly
reduca the incidence of events, A number of agencies within HHS share
responsibility for addressing this issue, most prominently AHRQ as 2
coordinating body for efforts to improve health care quality and CMS ag
the Nation’s largest health care payer and an oversight entity.

Therefore, we recommend the following:
AHRQ and CMS should broaden patient safety efforts to include afl

P
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types of adverse events L 23

Efforts to improve patient safety often focus on a small subset of )

svents that harm hospital patients. For example, NQF Serious )

. A

Reportable Events or Medicare HACs represented only a fraction of )

.

8 HEE, HES Apaney Micsion Statsment, updated February 2004 Acteased at <)
httpfiewrehba.guyiaboutf en Maxch 28, 2¢10, o)
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the adverse events we identified in this report. Additionally,

patient safety provisions in the ACA often refer specifically to

reducing rmedical exrors, rather than to the broader range of adverse

events, AHRQ and CMS should avoid foeusing patient safety efforts
too narrowly on a small list of specific events, possibly failing to
address the wider srray of events that lead to most ingtances of
patient harm.. Rather, AHRQ and CMS should promote a definition of
adverse events that more fully encompabses harm resulting from
medical cave. This broader definition would apply to a number of
patient safety activities, inciudiug getting priorities for research,
eetablishing guidelines for hospital reporting of events, developing
pravention strategies, measuring health cars quality, and
determining payment policies. )

AHRQ and GMS should enhance efforts to ldenfify adverse events

Identifying adverse events assists policymakers and clinicel researchers

in directing prevention resources to the areas of grestest need, setting

clear.goals for improvement, assessing the effectiveness of specific
strategies, holding hospitals accountable, and gauging progress in
reducing incidence, . _

« AHRQ should sponsor periodic, ongoing measurement of the
incldence of adverse evants. To facilitate measurement, AHRQ
should establish a standard protocol for identifying eventa and
analysing information about incidence and causes, AHRQ should
also consder providing hospitals with metheds for meaguring their
incidence of events, goals for incidence reduction, and benchmarks
or other means for comparing rates among providers.

e AHRQ should continue to encourage hospitals to report to PSOs.
Hospital reporting of adverse event information to PSOs can provide
AHRQ with aggregated data about the nature and causes of svents.
To marimize the usefulness of PSO-reported data for national
measurement and analysis, AHRQ ghould continue working toward
egtablishing standard adverse event definitions and reporting
formats and encouraging hospital reparting.

CMS should use POA indicators in-hospltal billing data to calculate
the frequency of adverse events occurring within hospitals. These
POA indieator datg represent a rich source of information for
identifying certain adverse events in claims data. CMS should
sstablish routine methods for using POA indicators to guide patient
safety improvement efforts. For example, CMS could direst that

ADYERSE EVBNTA IR HOSPITALS: HATIONAL WCIDERCE AMauG MEDICARE BENEEICIARINS 81
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QI0s use POA indicators to monitor hospital rates of specific
conditions,

CMS should provide further incentives for hosplials to reduce the
incidence of adverse events through its payment and oversight functions
CMS, as both a payer and an oversight entity, is positioned to influence
hosepitals to provide high-quality care. CMS should explore avenues to
reduce the incidence of adverse events through both progrem
participation and payment policy.

»  CHS should strengthen the Medicare HAC policy. We found that
HACs represent a small proportion of preventabie events and that
they are not always coded as such in Medicare claims. The ACA
makes several changee o the HAC policy, including allowing the
Becrstary to expand the list of HACs. The law also gives the HAC
policy greater significance by using the Het of HACs to implement
Medicare payment penalties, create performance measures, and
prohibit Medicaid payments for associated care. Given their low
incidence, continued use of the 10 HACs already established by CMS

may limit the intended effact of the statuts, To strengthen the
palicy, CMS should consider expanding the liat of Medicare HACs to
include mare conditions that may result in harm to beneficiaries.

" CMS should also take ndditional steps to ensure that hospitals
acenrately code Medicara elaims to show when HACs peeur, as
recommended in our prior report.®

«  CMS should look for opporttunities to hold hospltals accountable for
adopfion of svidence-based practice guidelines. The conditions of
participation for Medicare and Medicaid require that hospitals have
programs to demonstrate quality improvement where evidence
shows practices can improve outcomes. OB should farther
influence hospitals to reduce adverse events through. enforcement of
the conditions of participation, This could mclude mare closely
exarnining patient safety issues through the survey and certification

process, ag recommeiided in our prior report.®® This could also
include encouraging hospitals to adopt evidance-based practices
shown toprevant adveme events.

&8 o1, Advwerse Bvents in Hogpitaly! Mathods for identiving Events, OBI-06-08-00121,
March 2014,
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* South Carolina Medical Malpractice thimy Insurance
Joint Underwriting Assoc:aﬂon

NOTICE TO POLICYHOLDERS
New Professional Llal_:ﬂi!y‘l’oﬂcy
Occarrence Fornt ~ 5CYCA D100 (R, G9/03}
Effective October 1, 2003

The Boand of Direstors of the Sonth Caroline Medical Malpractice Lisbility Inurance
Joint Undarwmiting Association, with the approval of the South Carolina Department of
Tnsurancs, attch herewith a revised policy form that is being issned to afl individual
‘Bealtheare providers, as woll as professional associstions upon renewal. Plesse take s
moment to réad the euclozed policy sud tha suggeetions below and fel frea to comtact
your insarancs agent should you have questione. We wish to thank you for selecting the
South Carolina Medicel Malpractics Lishifity Insormnce JUA 28 your professional
Tinbility carrier. Wepmmmmmedmmmmmmmommmv
provﬂasofSathmﬁm.

&Mm to Policykolder
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2 MWWMMWMM Do aet overinok meking zatries of
telephone convemsations. Records will refiob your memory and seryo o the basiz &x your defiuse.
Clzzes wry arise stny yoos after services ire repdared.

£ WEMGBWwwwmmmem
your prsedios or befhre sttendiag wn frapest sy caes which may give s to a chaim spninstyor,

4, Coniact the RJA bethre complying with soy request 4o disowss or mzke 3 sixement concarning
profession: wervises mmxuﬁﬂndﬂadmnbﬂdotmﬂdmd. Wammheofmhab
you,
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o - mmmmmdwmnmmmmmmmdmmmwmmwm
I . Association il itncormant ks endorsed herat; ¥, birvever, the Nomed irsod afis] dis, stich frsticene 69 s afforded by Siis gy shel

. _ Py o Ramed Irnguds g represen'afs, 22 Nermad insoed, but el 2 aaiog eitinthe sxpe of s dfas aw sk, N

t# Mmmomammw N

I'd

Ymmam%ﬂmhm&mmmummwwmhﬁmdehmmmﬂ ‘

2ot cnbefusiiot el of you as o N

F . gl mdroeiring ot of canondstion;
- e paymeniolpretiums awd et o tabun praiams;
+  acceplimro olany endorsomants b Bdy pafcy. . [
F L Speclal Siatedos
i Any andl el provisions of 1 iy whkch 7o by otk with 15 siafutos snd regulalions of G Stat of Stuth Garvllan Bre inderstuor] ' {
mmWWMMmmwammmmwm - .
4 Declaraans ’ ) .
1 ) .
. Byercephues oits palky, e Mamod kayed agreos hat ie sistments b e cpploalion, undeniing and dectarations N
. mmwmmmmwmbmmmmmmmw@mmww .

pelicy and eppllcetion therafore embody al egreements exiséng bolwean e insured and Hie Assoclafion,
K Llcensure

P

PR

NP
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mmmmmuammummmmmmdMamm
Hmhlbmmm

Liabdfity for Assessment

Pusanl o tia provisoss of  delnt Reschiion of s South Carnézs Ganere Asserbly and Regitafon RS ol the Soubh Carina
Dopariment of raeanse, i palicy shall bo sucesartys duving tho Fifinerf fio Azsociufion, e sececement ot fo exeand ona e
premium et B e b offoct for fhe poliey periact for which €3 acsssoment i nacessay, Fafiura by poy sy sssnosmant mads by (e
Assoeinfhn wil restit in o tenmtinston ol covezege sxwwmmmmmmm ay clefms reportnd affer

i ﬁa:ﬁhdmﬁ

Sla Agent

mwmmmu&mwmmmﬁwmmmm with reeped b0 ghving and vacelvlng tafo
of ezneatisfn, Geceplien ony endorrasnt suod i form a et o f8is poficy wed receking rettun premian &y, snd b chiamed el the
mnmﬂmmmmdmmmmmm Mumuwmmuﬂm

might offsct s isernnoe hacsundsl.

Gmuﬂaﬂnwmmm

Tha tecaatadby traing Io theAseaclation, o ey of o s¥orted rpresersiens, witon moées, The
: rﬂr% wmmmwmmmmﬁumkmwummk

1 Piapaiy oy b caeelodity sk tnaling o dilkng e 1 S e ot 0 e et e

1) et {0 o iy effoctive dol of cancsRafon ¥ Seimeund hos faled i nmmmmm
b i bha mmzﬂu%’fm

poyrbio
3 athaﬂﬂ&pwhhﬁneﬂmﬁaﬂudm&iunlﬂww Py Slhew comon,
Tl pctice shad oo be pank fo (e Insred's mmmmmwﬁmmm
g ump@mmamuwmum whamw.mmammmwm oy by oz or mem of
hMm

1} wrpementap ' -
| mmmm of bact tehich, Hiwoen [ tha Asnostilon, Louid have cousad ha Aescdaionno! lo &era Hro policy;
3 Mmhmmmuwmmwmwmmmmw
wﬂmﬁaﬂhﬂhwﬂaﬂam
d mwm&aw emed proaco shicd be compiied n ceerdonce il e alandor chort mls Gebien re proceckess. B
fira Assoetefien canmeiz 3 poloy, exvmed preciium sbifbo compuisd porsin,. Premion aderimests siul bo madowdthing reasonchio
peried of timer wfter eanecizhon, et poymenter fendarof stch tnssmed ronium shall net ba o condSen of ceneelation.
d) it Assodution lectanat o remow s gy, De Ansaciafion hell s ar delvey it nofios of thanomenaw, inciing tho
mﬁ:unmmmmmmmm&mmmmamwmmmmmmmum

cxpiaion Gafo pemidod r (e poky.

VL DEnONS,
Ustless oo siziad a respactivs oovarepa peat or endorsamend, mmammmmmummm i poicy, num

havaonly mmmm

A

g
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p. memwmmwmmmummmemmm

E wmmmadmummywmnwwmmdmm

Any such e, eor o ission, tgater -+t al relatad or conctmnd ok, emars o omissions i e Lmishing of such services o eny one
mmmmmmmmaum«mu mmbernfmm;ammm with Gm

F. mwﬂwﬂwmmwmmdmwm&mmm

s falso arest, doterton o impristrman
o malichus propecaion
. hmmmmmmwme!&adpﬂofpﬂﬂmsnwu!am%@a‘mmam
occupie, by or on behat/of e oanar, kediord o jessor;
’ mmmwmumwMameawamumm
prociis or svices, of
«  ond arieviitsn pobsficafion of mfrief Hiatviobeios & persone diph! ufp#aq‘
o Mwuseo] enstur's adefising Hea lyar sl or
*  Infiinging tipon anather's copyrisht, Fatk tress ar shgen I o ‘edvarBane

G Mﬁnﬁmhp&dm@mmhﬁ&dﬁﬂhmm This pesiod eads & fio xfer of either Brs
expireion dida or e ofacia this of concelifitn of il pallcy. 1 esy parson bevomes: an Instred tnder fils pallcy sfer the efocive dale,
& policy parfod vith racpectto St povsaniging on 8 wh«»m

LA Pmesﬁhﬂmmwmthwmtmmmmﬁm&mm
advaigls, “Weaste* incuded materis] i bo locyded, moawiioned orreciamed.

‘ A Mmﬁmmmm&nhbkmm Wmmnmmwmm )
R Prefetstons! services alon mesm your servicesas a inanberof s formal accreditafion, siendarms review, of sk profenshon!
. Mwmmumdmmwm

J mmmmmmmmmmmmmmdwammumym@u

progert, which ke ot boan phycally ifured
X wmadﬂmhamawmmt mmmmmm«-wmm
fas submiizd with e consan of e Association,
1N WITAEESS WHEREGF, mtmuumd&bmﬁwhmm i Chaboen 2 contenigried wheve Toduired by tavron the Dechrons Pige by oo duly
suthorbed represontelve.
Chzhmman of e Board ;
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Item 2,

" item 3.

ttem 1.

i

@ PROEESSIONAL LIABILITY pou:a
South Cardling Medical Malpractice Liability Insorance

Joint Underwriting Association
Policy Declarations
ASSESSARLE . i
CLAIMS MADE

Rewrite of: JEMOIS6) , . Policy Namber: JBC00041

Named Insmred and Business Address:

Byrun A Brovva .
700 Plaza Circle Suvite N
Clinton, SC 29325

Joe H. Kirby

Attn: Broker ,
918 West Main Street
Laurens, SC 29368-2645

“<OEmMo»

Policy Period: (Mo, Day Yr.)
From ~ 7/9/2008 To 7/5/2009
12:01 AM., standard time at the address of the named inswred as stited horain,

ﬁehmﬂofﬁaAmmﬂon’shbﬂitydmﬂbeasmﬁedhﬁan, atbject to all of the terms oft!ns
policy having refefence hereto. .

Coverage _ Limits of Liabflity Premium
TROFESEIORAL LIABILITY - $208,008 ZACE CLATIM $14,004.00
CLATMS MADE $600,800 ANNIRL AGGREGATE

FRICR ACTS DATE:07/09/2008
Employees az Additional Insureds: Incinded

Obstetrics - Gynecology
Thﬁﬂbvdngﬁmdfmm/mmmdnpmnfﬁmpoﬁwmdmmmdm

SCIUA mm(m mms)

JUA PD-101A (Ed. 11/65)
COUNTERSIGNATURE DATE: | AUTHORIZED REPRESENTATIVE: . DATEISSUED: ~ .
' 8472008 L

scmm-mms.fm}. . WA% _ Aﬁ_ACHMENT15
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e Sammt— L, .
L i s

South Carolina Medical Malpracise Liability Insurance
Joint Underwriting Assoclation
P. O. Box 128~ Greenvile, SC 26802
. 550 8, Main Street - Sulte 600 — Greenvide, SC 23601
Phone: 864-240-5400 Fax: 864-240-2750

NOTICE TO POLICYHOLDERS

Professional Liabiity Policy
mmwm SC.HJAPL-ZM{Ed.‘lMB)

MMde“MWMMWWM
Linderwaitng Association aftachad hamsyih e Daclarifions Rage and Endossmants §f
applicible) of your Claimg Mstls Coverape policy form. Piaess roia thel If cleims made coverage
: bWaWWNﬂWMthm
memmmwmnw

mmmmmwwmmmmwwmm
bagingon page 7 of Se paficy form. This eection requires an bwstned io prompliynofify the JUA
Ih 3 widg weristy of croumsiences, included but not fmited 0!~ - _

v any chanps hwmm
’ mwwmmmmwmww

. WWMmemmmem mmmmw
mwda.oradvhhg youto notlty yur mumsnoe cander

. mmmmmm.mmwmmm _

» wmﬂmmmmmmﬂlmmbm .
Mﬁ! wma:ww«m&mmmm

xmmwmwwmmmmmmw
{664-240-5400) 'n oxctar that we may provide you with tho appropriate bfirmedion antt assist you
¥ neceasery. Fafing fo do a0 could YOUur SLENCe coverags o warsan the risk
associuied wih an sdvarse medical incident.

in addition, wih respest fo-ay olsin ormﬁm mmmmmn@z
anyones 7 you have mcaived suhoiization hom the JUA. [bnnlmdtemymm
mhmmwmm

mmwmmmmmMMWMmm
mmmﬁmmym %mwmwmmmmd
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IE mmmmw etheﬂaﬂup asw:hwﬂwmm
Mﬁmmmwmmmwmwam

B ngfi-or denipeials arising tn S scog sud couse et by
MMwammme

@Emam .

,14!

4] cw-mmmdmw . -

Togthwddw{medaﬂmmmmd&aﬂbehgﬂlwagmdmmas
Basapestir Citns first mads againat e Insiived and sponed b the. Agoelefind during zie
Wwwmmmmmmmmm
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R

whike in the perforntance of professienal services rndered ar which should havé bean rendered
by the Insured, or by any. person for whose acts the Insured is logally rsponsibie, provided

always that such Medical Incident happens:

a. . onorafterithe effective date shown on the Declarations; o
b, ¢ ey timss prior to the policy effective date shown on the Declmations, if;

L suh Mutical Incident happens o or simequent © the prior acts date on the

Decilerations and;

2. there B8 uo peor policy & wbi-.hpmvidchmnmeﬂnchcﬂngmy
Attomatic ar Optingal Reporting Perled or ﬂmgmdm
policies) for such Modieal Incident, ankss the svalluble of liability of
syech prinr paficy or policies are mmfficient to pay eny Medical Joeldent, in
which event this policy will be speclfic excess ower any such prior coverage,

subject to thiz policy’s terms, timits of liability, sxolusions and conditions,

The Assoelafion shall huve the right and duty to defend any Suit against the Insored seeking
Damages io which tiis fosurance gpplies even if any of the allegations of the Sult are groundiess,

false or fmudulent, mmsmmmmmmmm
towever, i Insaved may engage adiitfonsl comsel, at the Inmmred’s expense, (o
nspciste fn their deferse of any Claim covared heminder. Expenses fnenmed by e
Association shall be puid in addition mmappmmuamwm

mmmmmmmmwmw mmm@m
mmmw

Rﬂ-hummmlmnﬁshnﬂﬁlhbﬂhy assume my obligations, incur any costs, churpes or
Wammmmmmwammmm

In 1o evest shail the Association be obligated fo pay wnmsorﬁmmmm
Mwmﬂmbwmm&w&nﬂﬂmm%hbﬂk]m
besp eximmted by payment of judgmedts or settiemenin

mmwmmmmmmmwumam
the declaratfons, the Assoelation agrees 10 pay on bebaff of the dmeaved afi yoms the invored
mumwwmummdmwhmmmm
against the-Ensvred-and reparted o the Assovdation during the Policy Festad, or Extendad
Reportiny Perfod, a5 applicable, arhsiog ovt of o medical jurident white i the perforaince of
profesionsd services rendared arwitick shonld have been readered by the kssared aad reparted
to the Assoeintion during the Policy Perfod, or Extanded Reperting Perfid, os applicable,

- which is ceured by your employes. This coverage applizs to 2 employees, axcept fhome Hsted

berein, while within the of their amd nnder
wﬁm scope equoym working mrmvimn,

a mwwmmmﬁaﬂmﬁemm
b starytime prior to the poficy effective date ghowa on the Declarations, if;

8 such Medicn] Imcident happens o or subsequent 1o the prior 2ots date on the
- Deciastions and;

2 msmmmmmwmmmmmm
Antomatic ar Opticne! Bxtended Reporting Perlud or shmdler provision of soch
poticies) for sach Medical Incident, misss the avaflable bimits of lishility of
such pror policy or policies are Msulficient to pay-eny Clefim, in which event
mm&ymmwﬁcmmwmmmmm.Mmﬂm
pd&ysmﬂmﬂstfﬂnbﬂﬂymm canditions.

SCIUA PL-200 (B4100S) 2
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SCIUA PL-200 (Bd. H405)

This covertge oes 10t peovide a Sepavate limit of caversge for the eaployees os exch employee
xhall share in the lmit of lahilkty for e named insured idsatified on the declorations of this

policy,
Mmmpdamnmaﬂﬂymmnfoﬂowhgmmphydm&dmm
WMWuWMMWWMW
midwives, perfusionists, and surgical tecks.

{2)  Coveragé - Portnership, Association or Corporatica Professional Lishility
Towmb&ﬁdhhmﬁﬂmuﬁchmwmumobwwmu .
Damages for Clatms first made sgainst tre Sosured and pporied b (o Assocation during the
Pelley Period, or Extended Repaorting Period, &5 spplicable, arking out of 2 medical incident

whik in i performance of profeasional services readered or which should have beea rendered
by e Insured, or by eny perses for whose ects or omissime the professional partnership,
maduﬂonarupmmelmnmd bwlmmdwumwm

A unorafier the effective date shoven on the Declerations; oc
B. sty time prior to the polky effective date shown on the Declarstions, if;

. MWWWMmemﬂWnﬁMM&
Dzclemtions snd;
Msmwwammmmmmw

provision of such

-2

Avomatlc or Optios! Ectended Reperting Period or similar
m)fmmwwm&ammawdmm
policy or policies are lnsufficient to pay any Medieal Inchient, i wirich ovent this policy
will be mmmymmmmmmwmwsmm

of Tiabdlity, exclusions and conditions

This coverape: shall nnpﬁywﬁhmwmmmbﬂhy&rﬂwmdmdwm

dentist,” pharmaciss, chiropracser, podigtrist, murse mestheily; physicion assistont, wurse
mmmwammmmhmmmw
pmhwuﬂ lishility policy.
mmmm&dgﬁmmmmwmwmm
Dmmwmmﬁmapﬁmmﬁmyomu&moﬂwwmm

fabse or franduknt. The Ascociation, of its option, shefl selert snd asxign defense counsel;
however, th3 Tnsoved may engmge additionel counsel, solely &t the Insared’s expesss, to
axsopkule i thelr defonse of aqy Clahe covered heremnder,  Clalms Expenves inctrred by the

Comprmy sl be paid huﬂm to the-applicable limits of Hability.
mwmwmwmmm iumigamuyadmndhrmgmummmt
thoreol, as it deems expediane,
Fnrﬂmummhuuﬁshﬂa@&ﬂaﬁﬂﬂg,mmyoﬁ@tﬁmhmmymwmw
expenses of coter into any ssttferent without the Assoclation’s wriltey

"I no event shall the Avsocstion be obligated to pay any Damages or Clalm Expenses o 1o

defend, or contimue fo defend, any Sadt afier Be applicable limit of the Asvociation’s lishility has
bemeﬂmﬂb;rwymdhmmﬂm

B.  Supplementary Payments

JUA - 071
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The Association will pay, in addition to the applicable lfmit of liabillty, alf expenses incured by
the Assorintien, all costs taxel against the fusered in any suit defendad by the Assoriation, and
] all interest on that portion of any judgment up to the amount of the fmit of Habifity shown in the-
] teclarations which accrues afier entry of the judgment and before the Assoctafion hes paid or

wawhmwmwmﬁwmmwmmmwm
Associafion's ifebllity thareon. .

B Territary

This policy spplies to medical incidepts which oceur during the policy period within fhe United
mammmmwmwwmmmmmm
practies o kst ighty pencent (80%) of s tivof South Carolizs. ,

‘D, When A Clakn Fs Deersed First Mads
A clafn isxmads the catiest of '

3 when the nemed insured notifies ingurer-or lnnrer’s agent In wiiting of & circumstance
iovolving & particuiar persen witich is Jiely o resplf is o clabu; o
T b m%mmmwmwwmmmmmmMa
nemed

ANl clafire srising ont of the same or misted Medieal Incidents shall be congiderzd es having .
mmamﬁmmmm:mmmmmmmmlma
* lisbility. )

18 ExCLIBIDNS CIAMNOTCOMED
T&hmmmnmplymmym

‘ A mmmmmammwmwmmhmw
m;mlﬁmmwmddﬂmdymﬂ .

B. Aﬁngﬁmmmm.mmmwmwmmmed ﬁmsing
or arsdentinfing arganization. ‘ e by

- C Arbhgﬁnmymaﬁﬂkﬁmw&hmyhom mﬁm-hmcﬂnicwhhhedmdbmd

 lecllittes, awssing home, laborstory, «mmmgmprbewmmomar
director, maiical director prexesutive officer, -

D Arising from disputes abuut yeue foss, mmmmmmm
that pontion of any claim arizing from & medice! fncident.

E Manﬂnﬂdmmmwmmm&mmymtww
servfeses readesed by any Jusured,

l".: mmdmwmm«mmm
G.  Ariing from discrimination an any besis whatsoever

574 C LA LNT?



SCTUA PL-200 (E4.10408)

Arising outt of any act, exrer or omission In whick you expected or imtended injury or
damage, regardiess of whether yon expacted of intended the specific injury or damage
sustaiied

thwwmmmwwwwwmn
maimtenants or use of an auomobile, watererai} or aicraft,

For injury or damage to:

v your amployes or fndependent contractor working for yem, arising out of his or her
work; or any ohtigation for which the lowured or 3ny carler acting &5 insurer may be

held lishle under sy workers' compensztion, tmemployent compensation or

disabiliey benefits isw or vnder amy simily lnw;
or relative or such employes ot independent contrector ag 3 cosequence

v the spouse
of injury or dantage mthemmuﬁmdmtmm

This exclusion applins:
» " whether you are lishle os an employer ar in any other capacity; and -

+ to any obligatiof to ghare damages with or repay sameone else who must pay

damages berause of the injury.
Ammmwmﬁmm imjury o damage arising out of any

o refusal to esmploy;

¢ termination of employmans; or
mmﬁmmmmﬂmhmﬂm

mmmwmmmmwm

Asisfag from

+ 2 tmning bed, massage tisapy, mmmlmﬁmmcmmwm ,

»  the prescription of drugs not approved by tie FDA, or any otrer type af expesinssntal
or aoa-standard therapy sdministered withont weitten informed patient consent.

Arising From ey type of sexsal action, undue fimsliarity, or sexual disease transmission.

Sexual sction incindes, but is got Emited to, aayp behavior with eexual connotation or

pizpese - whether performed for saxual gratification, karassment, agsauil, molestation,

diserimiuztion, intimidstion, coercion, or ofker reason. Phis exchusion applics even if an
allegad cause of the damages was the msured's naghigent hiring, plecenmnt, raining,

supexvisios, 2ct, oxror ar omission.
Alleging infury for which yeu:

v  are also insered uader 2 qudear energy lisbility policy; oc
v would be insured under that policy but for the exbaustion of its Kmit of Hability.

A ptojear epsrgy Hisbility policy is issued by:
¢ American Nuclesr Insarers;

"+ Muns! Atomic Encrgy Liabifty Underriters

5
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X. Mwymww,mcmmmmMmm ’

Y. MMypmmwmhﬂm-

» Nuc!car[nsmncaAssocmmn of Camdn; or any of their successors,

0. Arisﬁ:gautofmybusm_mlaﬁonﬂipbmywanﬂ any past or preserd patient,
client, employee or eawployer.

}

}

)

}

}

P, Asising ou of any Unfhir iade or collecton practee, or arising out of any ant-tust )
vinlation or wncompetitive practice, . o}
}

)

)

}

0, Allging propeny g o A

s prapatyymmmﬁ,ocmpybomm'm; .
o premises yoa have sold, given away or shandoned; B
* property in your care, custody or contral, .

R Mqhgbaﬁﬁﬁmmmﬂ&wmuruhﬁmmﬁpmmmpmm' : .
at cecupy.

5 Alleging lability of others yon assutrs under 2y COMIact Or agreemmert, -

T. Arbmgmﬂdmymfwwhmhyouﬁdnmmaﬁmmmpaﬁmmhnu o0
required by law. \

i Anmmﬁmmm‘dmmmmwhﬂeymm&ndﬁﬂw : v
influence of a drug or intoxicant,

1. which has been reported to aother insurance camrier prive Lo the first date coverage is -
provided indesthe policy; .

2. whioh cocured prior to the finst dawe coverage is provided under this policy, if on p
such date; the fnsured knew or.belizved, orhed reason to know or betisve, that such "
medical incident fnd oovumed; ‘

3. which otcumed-diiring a period in which the kasured was not covered under a policy
of professtonal fability irsurance;

4, ~which occveved during a periad in which the insnred was covered undsr ary policy
in effect bafiure tiis policy, This exclusion appthes whether ornot that prior policy
has any limits of coverage remaining.

W.  Arbing.out of the sctual, afieged, or threatened, discharge, dispersal, refssse, of escape of _ )
polutanis, or any dkection, or iequaest, to test fo, mﬂmcbmnp.mm.mmfu. -
trest, datoxify, or seuisalize pellatonts. X

}

)

)

)

)

}

. )
V.  Assing ont of any sct or medicad fncident )
' )
}

)

}

)

}

}

rsbeltion, revohetion, wedike act by a militery force or military personned or destruction
or seigure for use for & militry puposs. ‘'

Arbing from any viofation of & ststute, adinance or regulation dcluding, but not lnited ,
m&MMWMWMWMJ,MmM& A
pemalties refsted thereto, :

)
SCIUAPL-200 (BLIGTS) § )
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IV.  LIMITS OF LIABILITY

Tire Femik of fiability stated In the declaratioen 2 applicable to ench “claim” s the Hmit
ﬁmm'smmmmmmmmmmm

ordeuh,mgm'cﬂmofdwnmbarof'
[)Persons lofared,
2) Cledusy made,

3) Chimants, ar
4)Swmrddadm¢zlmﬁvccm

mm«wmwwmmwwhmmwd

the Association’s liability during the policy period.

V.- Comrms
A, Inmred™s Daoties

L

The insared has a daty to dotify e Association i writing within 30 days If the
Insored’s medical prectice changme & that the Assoctation can determine the
insured’s risk classification and whet pramiven is owed to the Associatien, The-
Assortation will calculate the premivm for insared”s dsk classiflcation for this
poticy using'the infedmisrion avallable atthe time, F the information &
incompicte or focomedt, the Asveclation will have the right to meakenlate fire
insred’s premium, 'thAmcmimlmﬂndginmmﬂmmmﬁm atauy
Mbamdmmmmphuh&au&ﬁm

mmmmmdmmm«wm
written notice copteining the failest information obiainsble with reapact to the
circumatances, time wnd place thereof, and the Aames nd eddresses of the infored -
" pesson aod of availahls witnesses sirall be given by or for the instered to the
Assoeintfen or suy of by suihorived agonis a3 soon as practicable. The lesared
shal! prodopily take at tholr eXpenis al ressosable steps to prevent otfier fjury
fromw arising out of the same or simika conditions, but such expense shall not be
rocoverabis under this Poficy.

It clalm i made or suik s brongitt againgt the knsmred, the insered shal
immediately forward to the Axsoclation ewery demand, notive, smunons,
mwmmmmwmwmm

T tnsured shail coopente with the Assoclation end, upon the Association’s
requast, assitt in making switiements, i the defonse of suits sod in enforcing any,
right of contribution o ight of indenwdly agyinst any person or orgenizstion wio

uy be lishie tw the insured becanse of bodlly injory with respect to whick

Insurance i afforded onder this policy, The insnred shaff do gothing after foss
to prejudice of iaypmirench rights, snd-sball attend depositions, bearings, and
trisde and asatst in secoring and giving evidence and obtaiming the atendance of

The inswed shall in no way aiter any mectical record after & medicsl incident
haseocurred. An addendum fo the origina) record by the invured which is
sigeed and daied sl not be considered an sleration,

SCIUA PL-200 (B4 16/05) 7
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6. Theinsored shall not sssume any financha! obligation or pey out any movey
withost the prior consent of the Associntion, I the insured does, & will be st the
insured’s oun expepse,

Ifraufaﬂwm@lywiﬁmdnlﬁsomﬁmdwﬁanhispoﬂw.ywﬁﬁhmwdoso‘
may result in the dental of coverage by the Assodiatfon.

- B, _s@vm«smmm :

As a condition of coverage, inwured agrees Giat insored's appointed or personal defense
coiasel, apon request made by Asseciation, shall make a motion to the iial cout and
“prherwizs consent to the submission of a specal verdict form or speoinl interrogatorias o
the jury to determine on what canses of actita or an what clafms a jury’s verdict is
retomied or any ofher reasonsble facual inquiry for the jury & may be determined by the
Association.

C. .. Action Against the Asspotation

Nbp acticn shall iio against the Associatbon uniexs, a5 0 condition precedest thereto, there
shisll have been full compliance with all. of the terms-of thiz Policy by tha inswred, nor
wntil the amotntof the insured’s obilgation.topay. shall bave been finslly determinod
eftier by judgment against the Insured or by.yritten sgreemont of the clafmant and the
-Amoelgtion. Any person or ogganizetion or the leg represenintive thereof who hes
secured such prdgment or writon sgreement shall thereafter be extitled to reoover ander
this Policy to the extent of the manrance afforded by this Policy. No parson or
organization shall have any right ender this Policy to join the Association asapaty m -
&ny action aghinst the insured (o deiermine the invared’s Hability, nor shal the

Associgfion be impleaded by e lnsured or histegal representative. Bankxapicy or
msdwmyofﬂwlmmvdwd&mlmmﬁ'smmummmmmd
any of its obligations beremder, : )

D. ' Ofher Insurazce

AWWmmﬂm@hﬂcymymb&mwwmmﬁq
" luszed to you, or for which yeu are so mswred. This poficy will apply in axcess of suck
other covarmge no matter how such othier coverage Is described. On an exoess, comtingent,
o7 primsary basis, this polivy will come into-<ffect only sfier such cther insprance has
beea extrausted. This eteuse will mof apply to coverage whick is expressly stated to apply
in sxoess of this specific policy.

When the insurance afforded by this policy and any other insurapce both apply to &
medical ucident o the ssroe basis, whether primary, excess or contingeat, the
Amdnﬂmsimﬂmtbaﬂabiemﬂaﬂﬂapoﬁcyfmmmmﬂmdmdamm
then the appifcabile iimit of Labilty under fids poficy for sech damages batm to the totsl
appficeble limits of ligbility of all valid and coflectibie inmrance for the medical
incident. :

B Recoveriug Damnges fram a Third Party

Youmay habhmmﬂ!‘wmofahsﬁommmmmmm
Ymmm,wmmﬁmﬁcmaMmmmm tightof -
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SCJUAPL-M(EUME).

mecovery. Emm&mmap&mmmm&y that right of recovery, to
ﬂnmofmpymmw&mMnmymeﬂibdmgmn&
Yeu will do whatever s necessary, mcin:ﬁagslgnmgdocumu,mmimhe

Assoetatian in cbinining that recovery.

Polley Changes

This policy contains all the agreemments betvesa you and ths Associatfen concering this
insoeanee. The Named Inwred in the declarations, or thejr mborized agent, is
avthorized to make changes in this policy wih the Assoclatlon's conmet. This policy
mmlyhechmdbyam&makmmmmhmmﬂmbapuﬂu{&&mmy.

Notios to any agent or knowiedgs possessad by any agent or by any adher persan ahafl not
effect 4 waiver or & change In any part of this policy or estop the Associstion from .
ssserting suty right wader the terms of this policy; norshal the tarms of this poficy be
watved or changed, sxceptby endomsement irssed by the Assoclation to fonm a part of

this policy.

Aatpmeapt
mmmmm;amymhmmmmmwm
consant of the Association and shafi'not blad'the Assoststion until its codsent ks
endomed hersos; if, however, igs Rimed Iakured shall die, such nsurance 25 i afforded
by this poticy shall apply to the Named Insured's legal reqwesentative, as the Named
Ingured, but only while scting withfo the scope of s duties as such.

- Special Rights and Duties of Fivst Named Inwered.

You agree that wﬁenthuafs'm then one pesson of organiztion tovered under s
policy, the fiest Named Insuyed in the decleyations shal] sct ot betstf of alf of you 23 107

s giving and reelving notics of casoellation;
v  payment of prensiuss and recéip ofmyanmm.
*  acceptenos-of any sudorosnents to s policy.

Spoetal Siatotes

Any and all peovisions of this policy which ase in conflict with the statutes snd
mdm&udmmmmmmwby
ﬁdmﬁﬂmmumdwwwmmaﬁmmm

Declorationg

By accegtance of this policy, Tie-Named Insured agrees thit the stebements I the

sl doclarations ere the fmared'y
agroements wad representstions ard that this potiey is isued in refiasce apon the troth of
such reprosentutions end fnt this policy sod application therefore embady afl sgteements
eakting between the fnsured aod the Asseciation.

Licensare

JUA - 077
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In consideration of the premiums charged, & & 8 condition precedent to continued
coverage that the insured have 2 proper Healthcore Providers License and qualifications.

R

L *  Liabiity for Assessment

Pursvant to the provisions of a Jont Resolution of the South Carolina Geseral Assembly
and Regulation R3-75 of the South Carolina Depariment of Insurencs, this policy shall be : ’
asseaseble during the lifetime of the Association, the assessment not toexceed one - t
annual premfum at the rate in effect for the policy perfod for which the assessment is S
uecessary, Faflure to pay any assessment mude by the Asseciation will result in the
wnﬂmﬂmofmtmgefmmydnimoccmingdudngﬂmpolwypamdmudmd
any clefms reported after the date of asssssment, _

M. Sols Agent

The Namad Insured in the declarations, or their anthorized agent, shall act an behalf of
alf ipsnreds with respect to giving and recefving potice of cancellation, accepting any
endorsement ksued to form o part of this policy and receiving retur preminm I any, and . R
Is shneged with the responsfbility for aotifying the Association of any changes of

nembers, partnars, officers, dlmctmsorempin}worany dther change which might
uﬁacttheinnn'ancabereundar

e

Lo

- - - PR PREENEE N .
wwwwvvvwwwwwvwwwww

-

, . LR Hars
N Cancellation and Non-Renewal Provisigns

2) Thispohcymnybscanodledbythefnmredhy mailing to the Association, or any of

its authorized representatives, written notice, The canceliation shall become effective on !
mndatemmmdbyﬂmﬁmmdmtmmmemﬁm&medby maAmdnﬁon.
whfchemrislatef

b) Thispdlcymayhemmﬂtdby tﬁeAssncinumbymﬂfngwdsHvemgminan
sotlce  the Insured at the insured’s Jast known address:

S P J‘\ Pl PR

e | -’ L U | K
L S e e o e e e S N W o e oy e o N e

n aummdaysmmmmemamdmlmmemmm
to pay 2 premium when due, whether the premitim is payable directly to the*
"Assodafion or indivectly ander s premium finance plan or extension of credits or
2) at l=ast 30 days prior o the effeetive date of cancellation if the Assoetnfion
cancels for any other reason.

S

'This uotics shall also be sat to the fsured’s ageat and shafl includs the reason(s) for the

PR

-~

¢} If this policy has besn in effect for %0 days or more, or is 2 sepewa! policy, the
Assoclation may cancel this policy ealy for one or more of the foflowing reasons:

1) nenpayment of premium;

2) mwidm!smmmnﬁmuffmwmch.xfmmmeAMﬂm.md

' mmmnamwmmmmmmcy

k)] Wc&mgehﬂmdskmmdmmmecnmmmeAMn
_ should reasonsbly Imve foreszen the change or contemplaied the risk in writing
the poliny: :

4) substantial breaches of contractual duties, contditions, or warmittes.

S

__SCIUA PL-200 (E4.1676) 10
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d) If the insured cancels this policy, eamed premfum shail be computed in accordance
with the standard short rate tables and procedures, IF the Association cancels this policy,

- eamec premium shall be computed pro rata, Premium adjustments shal] be made within
2 sessonable period of time after cancellation, but payment or egder of such uncarned

premiums shall eot be & condition of cancelltion.

&) If the Asseriation elacts not o renew this policy, the Associsifon shall mail or defiver
wiitten notice of the sonrenewal, including the reason for the nonrenewal, to the insured
at fhe insured’s last known adidress and to tke insured’s agent oot kess dmniﬂdayspriar

tothe expiration dafe provided In the policy.
V1. - ABDITIONAL BENEFITS
A ExthRepurﬂnngﬁnﬂ

WﬁhmpecthnmngnPaﬁA,ifthispnh:yls canceled or nop-enewed, except if for

non-pryment of premitum, the insored nmy parchase an exfended reporting period,
commencing on the effective date of such canceflation or son-reaewal atd edntinging

theresftar for an unlimited duration, for reporting a elain against an insored to which
Covemge Part A dtherwise applies. In po event shall the extended reporting period

mﬂymmdﬁmwﬂeﬁramﬂkﬂﬁﬁ@wﬁmﬁ&mﬁaﬁpmm
Thcmdmdedreporﬂngpeﬂudmybepmhmdhygwmgﬂmicemthcmﬁnﬁon

within thirty (30) days after the effective date of the cancellation or nen-renewal and by
paying the epplicable premium for such extexded reporting pericd in accomdane with

e rules, mmsandm!ngphmufthemdamﬂmhaﬂect
Thcpmﬂhawafanmdndmpmﬂngpa-hddmmmdlthaﬁcjpﬂudor

expand the coverage provided under this pallcy, The extended reporting pericd appltes

only to dafms against an insured which bre reported to the assodation during the
* exterded reportiag perfod.

B. DeathorDhahﬂltyBeusﬁt
Eminﬁvidualimnedshaulddiemhmmwmﬂycﬂmbiedwhﬂmhismlmykln

offect, the assockation will issee ag extended reporting period endorsertant without
requiring the paymzat of any additfous! premien. By total disabillty we mean tota] and

permaneet! disability resulting i your comyplete innbility to practice mredicine due to

sickness or injury. mordﬁ'mqlmlify.md!mhldkabimymmmﬁnuaforapu‘bdof
six () carsecutive months whils your policy lsstll ineffect In ordezto abtgm a-waiver

of premium for the extended reperting period endorsement, acceptable proo! of your
dseth or total disability must be sent to the asycation in writing

C Refirement Benefit

If en dndividael fnstured should retire while this-policy is i effect, the essocintion will
Isaue an extended reporting perind endorsement withont requiring the pryment of any

adifitiomal premium provided the following canditions are met:
SCFUA PL-200 {FJ.10/05) u
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1) fully ard permanently retired from the gactice of medicine; and

2) been continuously isured with the asseciation for at least five yenrs immediately
preceding your relirement; spd

. 3) suttained the age of 55; and

) 4) met yout preminm payment(sy obligatios; .

5) farthoss meeting requirements (1), (3) md (4) above, bot aof (2), 2 20% credit will
be npplied to the extended reporting periad-endorsement preminm for each full
year you have bean continuousiy insured with us immedjntely preceding your
m&remm '

mmmmmmﬁmmmmmmx

acceptabie proof of your rethemen must be sent to the pssaciation in weiting promptly
following your retircment.

VII. DEFINITIONS

Unless oterwise stated in & respective coverge partaendém:mt whene any bf the foliowing
] 2 terms are found in bold print within this policy, dwywmhnveonlymsmaaningshuwnbe!ow

et b e 2 e -
]

R P e

SCIUA P1-200 (EdL10O06) 12

A Aumhﬂemahndmhiclqm-pmpeﬂadmnot # trailer, or a semivirailer. This

includes any machipary or apparats attached, Whether or hot aub_;ecr.mmntorvehicies
regisivation or designed for use piincipauympﬂbﬂcm

B.  Bodily Infury mesns bodify harm, sn:kness. or diszase, including death resulting

. therefrom,

Claim(s) means a denmnd formoney demages. Administrtive procesdings (including,

"~ butnat limited to, disciptinary matters) mnd crimivsl prozesdings are not claias,

Declarations meens the Declarations Page issued by the Associatlon lo the insured,
which ffsts the applisable coverages and covemge amounts.

Medten} Incident means any act, ezror, or omission htyuurpmvidiuga:fmﬂmm
provide professional medical services.

Any sach act, error or omission, togetirer with alff related or-mncnn-amnm.enmsor
omissions in the fursishing of snch services to any oos person shall be congidered one
wmmwmmd&mmnmofmmmmy
have with tho insured.

Personal or advertising infary means injury 2risiog out of tns of more of the following

’ memgﬁdcm&wn,wmngﬁuemryﬁmarInvMoﬂhadglnofmm

occupancy of  room, dwelfing or preniisas that a person occupies, by or on bebalf of
" its owner, landlord or lesson

] omlmmﬂmpuhlmonofmﬁeﬁalthatmndmarh‘bdsamnorumrﬂuﬁm
or digparages a person's or organiztion’s goods, products o services; ot
+ oral or written publication of material that violates a person's Aight of privacy.

JUA - 080
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¢ The use of another's advertising idea in your"ndvertisement”; or
» Infringing upon another's copyright, trade dress or slogan in your “advertisernent"

G.  Pelicy period means the period commencing on the sffective date shown in the

. declarations, This period ends ont the exrfier of either the expimtion date or the effective
date of cancellation of this policy. M any perzon becomes ag Insured under this policy
after the effective date, the policy period with respect to that persor begins on the date
they become an [nsured.

H.  Polintonis means any solid, liguid, gaseows, or thermal irritant or contarninant, including:
smoke, vapor, soot, funes, ecids, alkalis, chemicals and waste, "Waske” inclades
maeriad to be secyeled, reconditioned or melaimed.

.

L Professional services merns those services for which you ars licensed, mined and
qealified to pecform in yonr capacity 85 a bealthcare provider, Professtonal services
also mean your services asa member of a farmal eccreditation, standords review, o
similar prafessional boerd or commities, incuding the directives of such board or
mmmlnaa, . .

J. - Property demage meons(1) physical infuryto, or destruction of, tangible propeny
lmiudlnglhnlussofuseaﬂt:orminssm’moftanﬂblepmpaty which has rot baen

T T e

physically injored or dastroyed. n‘.v vk
E Scﬂtmaansacwnpmcaedingluacoﬁoﬂawormmbiwﬁonmmdmgtowﬂchﬂm

{ " insuced is required to submt or o whrich the inswired hus submvitred with the consent of

the Associnfion,

NWIWESSWHEREOF wehawmuwdmmpchqmbesfmdbyumammmwdmmmigmd
wmmbthmmmmmmwwwam@mm

Chairman of the Board

t SCHUA PL-200 (Ed.10/06) . k]
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T PlEns e o=Se-UA~S50 South Mein Strest, Ste.¥ 600- Greeaville, SC 29601 - '

e South Caxana Medical Malpractice Liabilir;@smrance
~ Joint Underwriting Associatior .
550 Sotith Main Street, Ste. #600- Greenville, SC 29601
Tel# 864-240-5400; Faxd 864-240-2750

12/18/2009
MORTANT INFORMATION ABOUT YOUR JUA )
PROFESSIONAL LIABILITY IN_SURANCE ) ]’
Byron A Brown CC: Joe H. Kirby .}
700 Plaza Cirole Suite N Attn; Broker 3
Clinton, SC 29325. _ 918 West Main Street :
: . Laurens, SC 20360-2645 : -y

RE: Policy# JBCO004] - Claims Made Coversge
. Extenided Reporting Endorsement (Tail Coverage) : .
Thmismmnﬁndyquﬁmyompolmymmlbdorm-medaﬂbcuwmm 12:00:00AM, et :
 Accordingly, en Extended Reporting Period Endosement must be purchased to provider coverage for amy - o !

)

)

)

medical cident which eccurred on or after the retroactive date set forth in the policy and prior to the )
effective date of the cancellation or non renewal, bt which i5 first reported after the effective date of the )
| }

}

)

b

cazcellation or non renewal. The costof the Extended Reporting Period Endorsement effective 7/9/2009

12:00:00AM is $28,023.00, The Extended Reporting Period Endorsemiesit may be purchased by giving
written notice to the JUA and by paying the applicable prembum shown below within the next thirty (30)

I!mymhmbmmmeWMmtﬁmmm
carzier will provide Prior Acts Covemge.

Extended Reparting Period Endorsement Bremiun Notfce Stp must be returaad for proper processing. Please detash on the
dotted tine and return with yodr payment within 30 days.

Extended Reportiog Perigtt Endorsenzent Notice Slip
Daie: 12/152009 : ' .
Policy #; JBCO{104! System JD¥: 71281 Freminm: m
Insured's Name: Byras A Brown
I wish to purchase the Extended Reparting Period Endorsement ("Tall Coverage).
My premium payment & enclosed.

Signatere .
My mailing address should be cranged to:

ATTACHMENT 17
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30(b)(6) Jotnt Undermriters Association of South Carcline (Burns Davison} Page 1 (1-4)
MeCord, ef al. vs. Laurens County Bealth Care System, ef al. 3172016

Page 1 Page 3
Beate of fourh Catolima ) Plaincife ra Rahdbic umber 37, Latter to Byzom A, Drewn
ig raferanca to *Rolicy $JBCOOC41 - Claima-Hade
Coumty of laurans 1 Coveragn Extanded Haporting Bndorpsment fTail
Coverage) . * n

14~-CP-30-350 .
Fiadntifr's Bxbiblt Number 38, Letters in TafarTemce to
5

christopher WeCord,
worifientien of Claie.®

Janica Sherfield, and

Jerry Bhexiisld, Daponition
Plaipeiff's Exhibit Sumoer 39, “Certificavion of
piaintiffs, of Inmnrance. ¥ 42
. 30 [B) (6} Joink Plaintifs s Swnibir Muwher 40, "Pelicy Decleyacioos

Undarwriters . Asgespable Claims Mada®; 2 pages. 49
tauranss County Health Assiogiation of Scuch
Cars 3yscam and Carclina
Groazville Healthcare

gyatem, (Burns paviacl

Detendancs.

o et e e et e e n ot kAt

Data; Maxch 1, 2016

Timh; 10906 a.m.

Location Bayngworth Bamclar & Boyd. PA.

One orth Malm, Ind Ploor, areenvillae, Bouth Carclina

Hported by
fandra J. Aywrs

Page 2 Page 4
APPEARARCSS 1 STIPULATIONS .
For cha Plainciflsy Josaph "dosy' G, Wright, 111, Eeq. 2 It is stipulated by and bacwesn counssl for
Jday F. m:iﬁ. nb%é )
HeGowan, Bord g Falder, the raspective jas that all eatione are
Ancdtergon, South farclina 3 pex K cibjeaty .
4 resgrved until the cina of trial, excopt ab te
Por tha Defepdants, Yannath M. Shaw, Bsq. ) "
- M DA g tha form of the quasticns.
Gresnville, souch 6 This dspositicn la being taken parwuant to the
Al 7 - e T " South Carolipa Bulas of CGivil Procedurw.
Xoy Bimenm "
B P
R g The readicg and gigaing of this deposivicn is
Sedpulaciona: 4
Exardimation ;y Mr. Wraght: : 4|10 ramerved by the doporent snd covnsel for tha
Exminarion by Mr. Bbaw: - 2]
11 revpeative parties.
EXEIBITS
12 Yhereupon,
Blaintitfs' Exhibit Puxber 30, Throtice &2
Polleyhaldera.” _ 8fa3y Burns Daviscn, Yeing duly sworm and cauticasd
Flainciffn' Exhibit Bumber 31, “Notice to Brokars.® 13 (74 to wpeak the tTuth, the whole truth, and
gldnnu:-n Exhibic Humbar 32, Letter from Byzah A. 20 15 nophing buf the truth, cestified ax followst
rews,
EXTAMINATION
Flatoti#1 o pshibic Nembes 13, Tax tn yeforoce to &
Byron Sroun - July §, 2008, Rengwal - chonging to
it 22 |17 BY MR, JORY WRIGHT:

o} = Honld you sEato your nowe snd addrans foT

[
@

Plaiptiff'n Bxhibds Rumber 34, "Policy Datlaratione
Adpangehle Clalne Made®; 16 pages. 27 thw TRcOTAT

Plaintiffia Exnibit Sumber 38, Account list, inglodimg

copr of Chack Buxber 1$-109960 and 8177 and *Nacica
Floanced Premim.®

of . ” South Main, Buite 525, Greanville, South Cxrolina

[¥]
w

purnc Harris Daviscn III, &énd my work addreas 550

[+
o
o

sty ot me o it g Ly e
Bmdoreanons (Tadl Caveragal .” ¥ lo3 0 a0 migne. ow, wo huwo pravicusly ecnived &
24 wumummuuﬁmmm
25 ago. I senr Yyou a copy of thoss, didn't I?
803.749.8100 Southern Reporfing, lne, www.southernreporting.oet

285 ATTACHMENT 18



30(b){6} Joint Undetwriters Assoclatlon of South Carelina (Burns Davison) Page 8 (29 -32)
MeCord, ot ol. va, Laorens County Health Cers System, et al, 31016
Page 29 Page 31
1 avelloble fox Dr. Brown, specifically, and 1 paga?
2 phyalcisma, ganerally, to fingmes the preniume; ix 2 A Corrmot.,
3 that oorredt? 3 0 And than the last paga, JUA-044, i fron He, bHryant
4 M Tan. 4 amin, gnd nhe ip acnding an extondnd reporuing
5 ® And these arw pome of the documewts regecding the 3 endoraexant iovoica. ARd, mo, ahe'n epuding hin
6 finangiog? 3 another letter, Tight?
7 A  Correct. 4 A Tha fourth pagn, JUA-487
8 Plasncif{g' Rxbibig Nembar 36, Pax and g &  Yeah, uh-hub,
9 supporting docyments in refarxence to 9 & by reading is chat -- chak Mg, Bryanc finally
10 "Excended Reporting Endorssmant {Tail 10 cmmected with ecmebody, aither Dr. Brown or Cimdy,
11 Covorage) ,* 11 who I presume iz in his cffice, and they
12 @  Okay, ghow yoo Dpoument Fumber 36. Thegs &ro & 12 acknowledged wanting to see whatowr the extended
13 am.:d.en of lattars whioh Y'11 gnl ever, They'rn tha 13 reporting pscied quote would be. .
24 Bama lettsr, but thaze'To notctions that aro 14 © M1 might. Ckay. ©b, £ad -~ sod -~ and .- @Rd the
15 Aiffiarent in each onn, Noybe the lzmt latter is a 15 nert poga, 033, the notacicn that AP has banicelly
16 Litelo bic diffozent, The £irst page, -0, iz |3g cays thet, *Dr. Brown osiled rm heck ood oedd dia
17 lotpnr from Awy Bryoant Eo Dr, Rrowm, akatisg shat, 17 .nnbinmtitnq!nmu ploksd up his retre date. I
18 YOUR is mequired to sffar you tha oppartunity to 18 advised hin we would aeod hic bha offor to purahose
19 purchass an extended roporting sodorecmentt Af he |45 the ‘tail'ey
20 in mot gofny to renew the policy. And thls is what [aq A Corvect. )
21 you tolked sboub a while sgo, rdght? 21 Plaintiffp: Exhibir Numoer 37, Isetter to
292 A Corract. 22 Byroa A, Brown in refarsmce to "Policy
-23 e Gy 23 ATBCO0NML - Claixs Made Coverage Bxtanded
24 Ard chis would ba the same *tail,* in guootes, thac 24 Reporting Endorssment (Tall Covarsge) v
25 ¥r, Xirby's ocatement, Chat was dooe et the o5 @ Okmy. A1l right. And thon lob me chow you Exhibiz
Page 30 Page 32
1 beginning of this policy paricd, referred to, 1 Hombor 37, whieh 48 & =~ au itivolaw -- appears to
2 8 X1l righc, Now, when Lt coys AJOA 13 royuived to 2 be an inveica, from JUA to I%, Brow, dated
3 oFter you,* Tequimed by wioa? 3 13/18/05. And 4t appears o bo the fnvoics for the
q A By the polioy, 4 oxcendsd Teporting pariods is -- i thot what it
5 @ By the polloy. Oy 5.  lecks ¥s ta you
I Azd, 0, tha dste that obe wrote thme letter 6 A T dom'c know that I would call it an invoice.* I
bl sy Boptagber the $tb, corweaty 7 would -~ it == it -- it's ticled a ‘notice,"
2 That's whot it sdys, yes. . g 9 ﬂkwA-
-3 Ckay. And then thara is o nataticn om 11/4, a "ind g A I would more -- oore -- bore -- AorR Chll it a
20 Tuguast*t Eeo thac? | 10 “groposal” or an *oller.*
il A Yasz. ) 31 @ Offer. Okay. 211 zight, Biz. And tho offifer weas
+ 12 © I take it tbat'z the mecond raguepk to Pr, Brown! 12 that bbe wxtsoded reporting period endorcememt
13 A Yes, 13 would be mxtanded fzem 7/9/7000 if Dr, Srown padd
14 @  And them there in snother notatiom, 12/1/28, whiasx 4 820,03} within the nexe 30 daysy io that correst?
15 i3 a third reguast -- noted am b *ird roguonts? 15 A Tes.
16 A Yes. 16 & And -- md, s0, pzy the 828,023, Tha extsnded
17 Bad T taka it that's & ¢hied -- fu amy caRe; & 17 IRPOrTing powiod sodorsamont would leot éxom Ebe
18 third ategmpt to Ssntnet Pr. Boown and ealk wdth 18 dnte of the policy ending 7/8/08 -- 7/9/08, fur how
19 hin sbaat the ded Teporting amdn. e BT longt How lorg does that evuended rparting paried
26 A Yam 20 lask?
21 @ Qkmy. The pooond page, JUA=043, i -- Aip tba mpmy 21 A Into parpetuivy.
22 docnment with Sgst ths *2nd rogpast® oo de, 22 1 Farpatuity,
23 correat? + ]2z A Ezeentially. ic -~ it coavarts it eo sooething
e |24 A FEm. 24 elpilar to what would bs -- what we talked about
25 @  Abd tho thind page dooks Liks Che moas a3 Gha Fzat 25 DAiDy O GoOurESEeA form. o=
303.749.8100 Southern Reporting, Inc. www.southernreporting.net
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STATE OF SOUTH CAROLINA .}y INTHE COURT OF COMMON PLEAS

o)
COUNTY OF LAURENS ) C.AFILENO. 14-CP-30-250

Chris Katina McCord, Christopher
McCord, Janice Sherfield, and
Jermry Sherfleld,

VS,

Laurens County Health Care Systefn
and Greenville Healthcare System,

Plaintiffs, AFFIDAVIT

)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

The undersigned, Brent S. Reece, being duly sworn, deposes and says as

follows:

1.

My name is Brent S. Reece and | am Vice President of Underwriting for
MAG Mutual Insurance Company ("MAG Mutual”) and have served in that
role since March of 2011.

| am authorized to give this affidavit on behalf of MAG Mutual as its
representative pursuant fo the Sauth Carolina Rules of Civil Procedure
Rule 30(b)}{6) and have personat knowledge of the facts contained heréin.

On'or about July 17, 2009, MAG Mutual issued a physicians and surgeons
professional liability claims made insurance policy to Laurens County
Obstetrics and Gynacology, LLC {"LCOG"), which protected Dr. Byron A,
Brown, M.D. (“Dr. Brown”) policy number PSL 1800678 00 with a policy
period of 07/09/2009 to 07/09/2010 with a refroactive date of 07/08/2008,
and with limit layers of $1,000,000 (each loss)/$3,000,000 (aggregate) (the
“Policy”) as summarized in the Declarations Page to the policy attached as
Exhibit 1 hereto. ‘

The Policy was not issued with Prior Acts Coverage; however, Prior Acts
Coverage was available, but i was declined by Dr. Brown on June 11,

- 2009 (in the application for coverage) and again on June 30, 2009 (in the
remium estimate gcteptaiice). ~Had it baer seletted; the *Prior “Acts

coverage would have cost approximately (§11,861) in additional premium
for the first year of coverage.

ATTACHMENT 20



The Policy was renswed on two separate occasions for the following time
periods; as evidenced by the respective declarations pages aftached
hersto as Exhiblt 2,

* PSL 1800678 01  07/09/2010 to 07/08/2011

¢ PSL 1800678 02  07/09/2011 to 07/08/2012

Each of these two renewal policies would have conteined refroactive
coverage back to July 8, 2009, the date Dr. Brown was originally insured
by MAG Mutual. No earfier retroactive date would have been mads
available to Dr. Brown for elther of these two renewals.

The written communications between MAG Mutual and Laurens County
Health Care System (a/k/a “Laurens County Hospital”) from 7/17/2008 to

‘411272012 relating to 'the insurance policy issued to LCOG (and thereby

covering Dr. Brown) are gttached as Exhibit 3.

The documents listed in ftems #1 through #7 in the Memorandum dated

September 15, 2011 from Michael Meyer to Maﬁ Mitcham are attached as

. Exhibit 4,

FURTHER THE AFFIVIANT SAYETH NOT % | ? : ‘

o Brent S.'Reece
N TC BEFORE ME THIS

S
* DAY OF. MQ? #iy, 2016

L5 V%Ljﬂb‘lj&ftdfl%& )
N _‘ry%{bncfoDn-Kmb Covar jﬁu&? /A ")
Notsry Pubi, )
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30(b){6) Laur \ns County Health Care System (Lynn Reaves & Sandra Thnmpson) Pagel(1-4)
McCord, et al, vs, Lanrens Connty Health Care System, et ak VaR2016
Page 1 Page 3
Scate of Scuth Caxolims’” i BTIPULATIONG
. ¥
County of Leurens ) 2 It fa stipulared by and hatwetnh coanmsal for
o } 14-CP-30-250 3 the yegpsctive partias that all cbjecticns are
Chrig Katins MoCord, )
Chrimtopher McCurd, Janice | 30(b) [6) Deposmicion 4 reserved until the tims of trizl, axcept as to
Sharfisld, and Jerry ) .
Srharfield, ; 'o! 5 the tomm of the gquestions,
Plaintiffs, ) Lautens Comnby Bralth & This deponitien is balwg taken purssant to the
} Cara Hystam
VB, L 7 Bouth Carolipe Rules of Civil Procadurs,
) |lyen Benves -
Lanrans County Health Care ) and 8 -
Systen and Gresnville ) Bandra Thowpaon) :
Haalchcare Sywtenm, } ) The reading and migning of chis depositicn in
. ) N
Dafendants., ) 10 not walved by the daponants and coongel for
1
11 the raspective parties.
13 Wherstupon,
13 Lynn Reavao and Sandrs Thorpee, being duly
Dacs: January &, 201§ . 14 wworn and caytiened co wpeak tha trnth, che
Time A0:13 a.@, - 12139 j-N. 15 whale truth, and oothing but the truch,
Location) Llanrenn Coumty Bealth Cars Systew 15 tentified am follows:
22798 Highway 76 East
Clinten, Bouth Carolies 17 MR. WRIUHT1 Lat wa stAst by noting that we
18 have marked ap Ixhinic 16 the depositicn
19 subpoara in this case,
Eeportad by ;
Vickie M. Roagesexr, CVA 20 {Rxtinie Mumbar 1&£ Incwodoomd)
21 ML MEIGIT: Aud the first topic would be
22 regarding professional liability incurancs
23 coverage of Byron Browx., Acod as I undarptand
24 ik, Ms. Roaves i the depigues fos that, In
25 that correot?
Page 2 Page 4
AFFERERANCESR 1 HB. SARAH: Ara you asking o, or are yoo asking
For the Plaintiffm:- Josapb G. Wright, IIT. Eeq. | 3 har?
Jay ?. Kright, EBeq.
MeGouan, Bood & Faldex, LLL| 5 MR. WURIGHT! Yo,
Popt Oftice Drmusr 1778
Andaraon, South Carmline 28632 4 ¥E. GHRW: Ma?
5 K. WRIGHT: Yeah.
Yor the Dafendante: Kapoath N, Shaw, Beg.
Baynsworth ginkler Boyd, PA | ¢ ME, SHAN: Yos, that is correct.
Pont Office Bex 2048
Graanyille, Sooth Carolina 29502 | 7 ¥R. HRIGHT: Qleay.
Mgn procsoe: Rome | g BEXAMTRATICH OF LYXN REAVES
INDER § BY HR. WEIGHT:
Stipalaticne: 3|1g @ Ma. zsaves, a Litela bt of backpromd. Weuld you
Zxamipation of Ms. Resvas by Mr. Wright: 1
Bxemination of Mx. Resvas by Mr. Shaw: 43 111 give us who yonr ecployer ia smd what your peaitdan
Exseination of My, Thompson by Mr. Wright: a4 .
ar
HEXHIBITS 12
{M1 exhibibs ware parked by Mr. Wright prior ro the 13 A Gresmvrille Health Syscem, and I'm tha mammger of
depositicn, wikh the exception of Bxhibit Eo. 25 whichk
wag later yeroved and ropleced by Bwhubit Re, 23. ALl 214 Nodical BrpIf Servicss.
other axhibirs wers inicialed and dated b the Court '
Reportar at the time they wers lntrcdnomd) 15 @+ Tea zanager of whot rowt
Exhibis %o. 16, Deposition Subpoena. 3195 A Medical Staff gorvices.
ExhibAt No, 4B, Msiical Braff Bylaws. 417 @ Aud what ore your priuary dotiea?
Bxhinit Bo, 23, Insuranca cut!.-ticur.u Faae Jheata. 1718 A The credencinling undpr.:ivihging of physicians,
Exhibit Bo, 8, McCord Conditicns of Admimaicm, 43 {39 0., A1l right., Apd how loog have you bosa euployed by
Bxhibit No. 9, Sharfdeld Condicienn of Adwissian, 48 20 Latirena Hoppital and/er dresnville BEuapitsl Byptem?
Exhikic Ho. 24, Letter to Hr. MoCord frow GES. 52 {ng A Twmnty-five years,
Sxhibit Mo. 12, Newo from KAG Mutual. Fd g2 R ind wham ALd you hovtmn exployed by Greeavills
Exhibit ¥o. 37, Affidavit of Sandra Thoopoon. 58 [a2 fionpital Pyatsy
Exhibic Ho. 18, Repart foem Dr, Madia. 5% |24 A. Two yuars sgo thig past July.
_ __Bxidbit ¥o. 18, Liat of Charte Fullad. 60 jaog W. How, in tha lant 27 yasrs have yen hald any other
803.749.8100 ' Sonthern Reporting, Inc, wwwsonthernreporting.net
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3(b){6) Lavrens County Health Care System (Lynn Reaves & Sendra Thompson)

Page 5 (17 - 20)

MeCyrd, et al vi. Lanrens County Health Care Systam, et al. 1/6/2016
. Page 17 Page 19
1 4. The Credemtialo Commictae, MED and our board 1 ko Ee, pir, I can't tell, .
2 approve - agprova all credentisling files. 2 9. ud e for the maxt yeut yoU EXVe R facs ahaot fov
3 -0. I'm telking sbout weintainieg the insursnce. 3 the period bwgirning July of 2003, correct?
4 » Hﬂ.‘ln:-.inima the inmranca is che responsibilicy of 4 A Yesm,
5 the phymician. 5 Q. and the oaxt shoat, you bave tha fooe oheat for
§ @ By quastion to yc;:.. wip thora smyone mlsc thot was g July of 2004, porrect?
7 rerpansiblo tn hahnlf of tho hospital for reguiring | 5 h. Yas, air.
8 that Eba phymicisns mointain the propez immurance g 9 And I balieva July of 2004 the claie smount wea
g nocording to the medioy) scaft pylews othor then Fl chonged to 8 million dollera per olalm of thres
10 yourpal? who colleoted the face sheeta? 10 millicn dollarg aggrogota, aarzect?
11 A. Ulcientely cur board was raspensible for making 11 A Yoo,
12 sure phyniciane adherad to cur bylm.. 12 9. Io that correct?
13 @ Tbs board. Okay. 24 in the pericd from 2008 to 13 A. Yes, sir, that's what it mays here.
14 sEy 2010 did mny mesbors bf ths board mest whth pou |12 0. And again, sams question on &ll of thane, Do yom
15 to dipcuss the insorance coveragea of ths 15 koow wiathar amy of thems po IEr waT® Dant ™ You
16 Fhynicians? 16 izectly by the inwurasce ccrpany of by the doctax
17 2 Bo, amir, 17 bringiog iv by?
18 @ And do you rsoall who wam prosidont of cho bomrd in |1g A.  Na, edr. 1--Idonm‘:kmu. only cha doscor's
1, - 18 addrags is on bare, so I don't think I womld have
20 M Fo, siz. 20 received e dirsctly frem the insurance coopamy.
21 Q. -- 2008 to 20107 21 6. Ho, whnt actdien would be takon py yoo L& tha
22 k. Ba sz, 25 dodtor d4d not 'bring by Ehe insurance caxtificats
23 & Po you recall any meshara of the board? 23 for tha reguirod soount socording to the mylews?T
24 A. Bo, sir. 24 A That'c ook of the quolificaticas to hn raappointed
25 Q. Okey. Al tighs. Now, how did you vesaive -- end  [ag and 1o stay in good standing is to heve currser
Page 18 Page 20
1 wa'ze Eplking ahout the fdrat -~ firsat cover shesk. 1 inguranca. So wa would have continged Eo raquest
2 How did pou receive the formt 2 ‘that information right up until che day chis
3 A. Gemmrally che phyeicians turn this im. Ik's ‘3 currant polioy mxpirag, I wonld contims ko
4 depandsnt tpen the insurmpce company. 4 requast that informatian., I've not mum into &
5 Q- AL} righe, Mall, with JUM ond PCT hew wap it 5 pitnation whare they didpit provids ta with a4 naw
6 nandl e? ' 5 faco phest.
7 A. Generally the physicisn turns thope in, 7 4. hod did you have auy policy or proawinze on
B 8o m physician woold mrdug by thae pollay overcy 8 direction that, $if that werw not dons, vhat yon
9 t.‘;:ntl:‘hammlrmmlfr ’ ] wors mupposad to dov
1¢ A. Yom, eir, 10 X Our bylaws I''s oure spacify Whit wa AXd BUDpCsed to
11 9. And you woold oot reosivs the peliey -+ the 11 do. Bot I'vm tot Tim into that sirvaticn wyself.
12 irfoomatlon dyestly from JUA and RO¥T 12 & ﬂwlmvb‘a!urnm-pnuayw.t:tdmldmm
13 A. fomacioms we would if the physicien put us down as  }373 the palioyt
14 & -~ ag tha cor to receive tid oopy. TheTa's scte 34 Ao It vardes. I staxT roquesting it ebout 60 days
15 insurancs companies whore we receive the copy, and 15 cue. Al soma I get a month or so befors, gooe of
16 thare's pome whers it goss diyectly to bhac 16 sham I gar tha day befora.
17 physician. 17 @ M1 right. And if you would, akip on ovar to tha
18 ©. Can you tell from locking at the foow sbosts 18 £oco ohest dacad 7/8/2007 to 77573004,
13 vhuther thle wan a palior thac you received 15 A. okay, '
20 Wirestly, or whaothor it was brooght byt 20 @  AXL zight., Bow, do you sos the word nmler
21 A.  No, adr. 21 ‘geoaspablst -- svmwa e far polatday .-
22 9. Do pou hove any loge sbeut vhen you recaived it? 23 *oogurrwnoa*t
23 A. No, air. 23 A Yes.
24 ©- Can you tell froz the face phoot whuther it wes 24 @ mmmmm:mv'
a5 sant direatly to you or it went to the phywleian? 25 As At ehat point it chenged to an gcouxrrence based.
803.7495100 Southern Reporting, Inc. wwwaouthernreporting.net
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Page 6 (21 - 24)

30(b}(6) Laurens County Health Care System (Lynn Reaves & Sandre Thompson) ~ )
McCord, ot al. vs, Lagretts County Heslth Care Systerm, ef a. 162016 )
Page 21 Page 23 . )
1 0. ' npking you do YO knov what that Deana? 1 % Just having the £1la? )
2 A. I would Jusc smy rhat at thac point it ehanged.to 2 A, Th-muh, , N )
3 an oecurrence bused policy. 3 & Tt would ba youx Taepenasbility? 3
4 Q- Wbk was it 2afore? | 4 * tea, pir. . )
5 A. It does not specify in there, 5 0. a1l righc. Then the Rext cartifdcate, if ypou'd
& 0- Do you know what typa af poliaias than prooedad 5 lonk xt that, thet would o dated 7/9/70087 . )
9 this cme? R % A Taz, JUA 2008, Tes. wiz. i 3}
g A %o, uir § 8 And I'I1 abow you here whero Lk says, “Clhims )
g G And vo're ralking mbout 7/9/1007, soxrasty [ Mada.®
1¢ A Yes, pir. 10 A, Ueehuk. )
22 0. Amd T think wo've gune over this, but do you knaw |37 @ Do yo Kaow whab that menns? o)
12 wvhat an ccturrence palicy Ls? 12 KA. Eo, eir. Amain, 1 den't koow the differance - )
13 A. 8o, sir 13 Datwaan the two, *
14 S 311 Fghk, Bow, if you coviewsd & policy 14 @ ooy m,nhnnmma,mnn:m;r,thiahn \}
15 vertifioate gud it did not ooxply with the medisal |3 M5 ¥otaol povtiticncs 7/9/2008. Do you swe thac? . 3
1§ staff bylmes such ec’ with the limit requivuments, ° 16 Ao VYes, giz, g
17 what would yom do? 17 0.  And it hap on effastive daba 79720091 s )
1p A« ‘Take it o wmy cradentials chair. 18 A Yes, “#izr, . }
1g & am? 15 O Woan's your snderstasdiog ap fax Ao ¥han the : )
20 A Lac him review it. And be wonld -- ha weuld deal 20 inguranow cotvarage with MAG Eutual for profescicnal
23 with the phynicdan, 31 linbility inmurance took effeat? }
22 Q- And when you amy deal wich the phystoian, whes do 29 R. On 7/9/2009. \‘ }
23 you moan? | - 23 0. M so vhat's your mdavstamding g lox as asdloz) )
24 A TFa would toka that up with the pirymiaian. 24 negligenss alaims that osmrrrsd peior o 7/9/2009Y .
25 9. Ckay. 2odt l 25 A 1'm not wure. N )
Page 22 Page 24 . )
4 A I'm uot sure whac thair process would be ot that 1 § ¥ou dop't bave amy -~ you'to Dot suze of that? :)
] podne. 2 A. Mg heva faco shests wre foy FUA/ICF up to thot -
3 @. ALl mgnt, Bo vho would Tuhe vhe dagiedon whather | 3 data. o ) .
4 or oot tha insutenoe oortificate ox policy or 4 4. Bo dt's your undaratanding that JUA sid T woold 7 )
5 linits wuld somply with the bylawa? 5 ocover clains prior to then? ;)
g h The credantiale chair would review it, If ic ¢ A, It's ny underntanding that fa Che insursncs be had -
7 didn't paer, chan T feal curtidn he would take It ] prior to this, ~ )
g mtowwe!ﬁmmw@dmm g Q. It olas statan, “Pleass ingpuire ddroatly with the i)
9 deodsion. {9 insured for imdividon) testrigtive and . )
20 ¢ ®all, did you have cooasicm to prasent it to the 10 thet sy opply.' Did you sver lnquirn sbout amy ,
11 crpdontialing -- any cartifisstas to tho 11 individin} restrictive andoremonts? 3
12 Credontinls Comdttea? 12 A %o, sr. ; )
13 A Credentinls Committes Feviaws chem svery bwo yahro 13 ¢« Did you havs axy oonvmeapticss ~- or have yoo had i)
14 whan thoy do resppolntments. 14 any cunversatisns sines yoT were eerving in poor P
15 B 7 omen, 85d you peromally hava ~- ever taks & -+ |15 prasent position with stther reprobentatives of " )
15 » Bo, sir. 16 JUA, P& Insursoce Company oF HAG Matan)l Insurmce : }
17 ©.  Tou did mot. mm:mmmmcmuum' 17 Coapary? ’}
13 chair wae in 2000 and 20087 1g A Ne. =iz .
15 A-  EBo, elx, I don'e. 15 @- Aud Enen tha final pauqr.mz wetye Yogn provided ’ )
20 @ But yeu kad no xeatinge with him regerdiog 20 with — o5 cortificates of inocucgros Erom MAQ Motuoal . )
21 inparemos coverage of the IdPs, corrast? n gor t¢he policy paricd bogimning July the Sth, 2010, . )
=0 A, Just duricg nomsal reucine credential reaviova . 22 thot e was fssued direytly to Latrono Comnoty ,
23 & And what involversnt wonld you have aspeaially ag 23 Eospiral, ooxrest]? COr &t laoask thut'es what tha )
24 it related to Dr. Brom? 2a papor axyat o
AT R st SRV SIS ayattablo=ror-rhemtaravimtotan: Ae—topeale. o oo e oo e B
e
. 803.749.8100 Southern Reporting, Inc. www.southernreporting.net )
)
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-30(b){6) Laurens County Health Caro Systera {Lynn Reaves & Sandra Thompson)

_ Page7(25-28)

MeCord, ot ol, vz. Laurens County Haalth Care Syatem, et nl. ~1/6/2016
’ . Page 25 Page 27
1 9. It war just pointed cut te we that in suswar to 1 HR. EBHAW! Objecticn.
2 Intarropetory Mober 1 by your legal oommoal thes 2 A I can't openk an behalf of whar ths hospital knew
3 Dr. Chriatopher Nalem vos ghesm of the Medical 3 or did not know o behalf of Ehat subiest. I
4 Dpaff Cxedentialing Commitbiea. Ara pou fapilise 4 haven'zs bean called todsy to =~ ’
5 with br. Pelscnl 5 I'm agking about os far me the inouranaoe.
g M Tes, air. g A -~ speak oo Dehalf ot zhe howpical.
49 9 And wap Dz, Helson the chmix during the parind af 7 @ I think that affegta the ingorange. Tas, no'am.
8 Ze0B-2048¢ g A« No, slr, I don't Jmow amythiong about that as far ke
g A I'm nac s hundred percent certain. q che ipsuranes.
10 Q- Do you kooew what peried Dr. Falson had sarvod? 10 €. A1 right. X have to apk yoo thase guentioma. If
11 A Bedns ou.r turrent cradeptisles chair. 11 You know, 2ine, toll ma. I# you don't, you don't.
13 ©. Cuorzest, nny.mpuhmuhmlmq.hunmm 12 ¥ore you swozs that a memey Judgment van swarded
12 in that pasiticar 13 ogeine: Dr. Srown in faver of Mr. md Moo, Kesord
14 M I dem', ' 14 in the suounit of over 1,800,000t
15 G. I mesma, do yu dpow if i6's beem like six montho or (15 A. Mo, sir.
15 -- ’ 16 O« Fars ym: awsze that @ oooey judgment wns sAwarded in
17 M B, 17 fayer of Ky, and Nrs. Shorfisld for professicoal
18 @ == & souple of yerst 18 megligsnos of Dr. Brown fn e smount oxoesding 1.5
19 M It'm -~ ir's bean n coupls of years. 18 aillier dollara? ]
20 @ ALl right, Aod < you beve oo underatending of 20 MR. BEAW: Objaction.
21 what the gkangs $Tom JUA/PCF ddourshog to KAG 21 A Agnin, I can't say wvhat the hospital doss or doas
232 Hutual in 3009 canssd rogurding the profassional 22 not know, I've oot besn called a3 8 witnens
23 Linhility covaroge for olaimo gubmittad by Mo, 23 partaining to Ehops particulsr sukbiscts.
24 MoCord and Men, Rherfimidy 24 U I'm asking you sbont what -~ whet yoo would kogw In
25 A No, alr, 25 your popition ap -~ lat'p sea, what's it oplled -
Page 2¢ Page 28
] & Tou dom't heve sxy iden how it wfZeoted bhem? 1 Monupur of ¥adical penff fervices.
2 R Fo, sir, 5 k. Ro, #ix, .
3 0. Are you ewaze tzat Or. Brows porfcIned thies 3 U. Wore you ovara in youwr position ap Mmnger of
4 Ssparate surgeriss op M¥ra, Molord, hedng July the - 4 Medical Btaff Secvioas that — that tho inguzaoce
5 ~ I masn, Decezber 1l8tn, 2008, Peboraary 1Sth, 200% 5 amnpany, JUA/PCF deniod coversge heotuse o claim
[ sud agxil 17th, 2003 . & wap pot mmimitted by de, and MB. BoCued priar to
7 MR, SHAN: (bjection. . ' -9 July tho 8th, 20057
g A Fo, air. Tt'a zy understanding that 7'z not here g MR, WHAN: Objection.
9 teday on behal® of what I parscnally xoow, buc what 8 A Mgain, oy underatanding of timss proceedingg taday
10 the hospitel kwes, And I chn't spesk to that 10 is that I was not broeght 1n to spesk bapidae
11 gubjact. 11 whothar oT not insurance ¥as -- gn any suobject
12 Q. Wall, wanr yon kpow Rt tha timg yon were huodliug 12 othar than the inenrance.
a3 this £{lo ic whae tho hospital koows, oocroott 13 @+ Ddd you understand my quastion?
14 MR, BHAR: Objecticn. 14 3. I did. I beliewe T did.
15 A. ADd I id ~- T did aot know amything about amy 15 All righe. Rnd yonr sower iej
16 tils, amy -- nona of that informsticn comes through 16 R« I do pot kaow,
17 ey offica. 17 9 OCkay. Ind bhe Boms guoatjon. Hers you owabe thnat
18 9- ALl righc. Wast about tha infurmatiom of tha 18 TUMFCT danisd covirags baecauma & leim wER BO6
19 oparation earplicaticns frea Mra. Hbarficld May 19 eubmitted by Mr. nnd Rra. gharfiold prior to July
20" 25ch, 2099y did thae ccme through your office? 20 tha 8gh, RO0S?
21 R ¥o. mir, 21 A Eo, alr.
22 f. DA the fact that Dr. Brown was fourd to be 22 0. Im your popitieon mo Nedionl Evnff -- an Munagsr of
23 profasalonnlly negligent by ths eciroudr judge fzmm 23 Msdical Aeaf? garvicos wasm FOU Aware that patienta
24 bs protossicunl asgligenca ba Mrs. Sosnd, 414 24 *b5 vexw icjorsd threugh osddoal negiigunce of Pz.
25 that nama throggh yoor office? a5 BEromm assded to flla alainms by July the sth, 200%
803,749.810% 8outhern Reporting, Inc, www.stuthernreporting.net
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30(h){6) Laurens Connty Health Cars System {Lynn Reives & Sandra Thompsou) Page 10 (37 - 40}
McCord, et al, vs. Laurens County Haalth Care System, et al, - 162016
Page 37 Page 39
A At the hospiral ie woold be na to know thac he 1 Brown, would you Rogva nonitored the ingorange
changed from JOA to MAG Mutoal. 2 polivies -- certificabes xero closnly to oaks gurs
Q. Yauh. And athor than you, wonld it be anyoos 3 injurod patients were prasentad swith bhgle »ighee
algp’s responaibllityy 3 6 collact &namzands for damages?
fo, s, 5 R, SHAW, Objecticnm.

g Wazs pou fandliar with £il] inguzecge ond extendad g A I--TwmpDet --

L= IR - T, B N T
P

coversga which providsa inpuranca oowvarage in 7 §. Da you want ze to rapest that?
claims rada palicdes for actm ocruxrdng prisr to g M Yes, pir. It was a lot. )
e affaativo dats of the polioy? g 9. okoy. If you Bed bean told in your positdion that
10 A Ko, air, 10 Dz. Brown bad pold A ~- that tharn hod beon pald &
31 @ Today are you fanilisc with tall izsurancs and 11 3608, 500 maiprnotioe ssttlezant oo behalf of DT,
12 axtended coveragm it olaimg mede polizies? Do you 12 Brown in Jum_zn:r of 1002, And 'u wou had boen reld )
13 understaod vhat that ;unuapr. ia? 13 about other iugtances of meipractics oormdttod by
44 A T have w vary linited knowledge of that. 14 br, Brown, woold yeo io your positdon havs R
15 @ Toll as what you Jmow, ) 15 menltorsd the Lfnsussocs Dolicy mero clon;ly to maks

18 A If they carry tail ineucanae, than that inpurance 16 sure thoss injnrad patients ratadiaed their righea

qovars tham for any clxlst chat come in aftsr ghat 17

-

o colloet inguranco for damapges cuuoed by D,

17

1B policy war canceled. 18 Brownt

25 & Actumlly before the polioy wad canoaled, Fight? 19 BR. SEMK: Objectdian.

20 A-  And if they switoh to another inmuranca campany. ap A Tn oy poaltscn‘thac would pot bava besn ann of oy .

21 @ Right. ciy, and whom did you learn this? 21 b ducies, no, sir, '

25 A. Aoctually when out energency plywiclans seitched 2z Q. Fould you have potifisd tha injuted patlents ax

23 over fronm balng independent €0 GRS omplovesa. 23 taken aocwps ta ioform the approprints pexpbonel ot

24 @ Really? 22 tho Dospitnl ther the pardencs nesded to be )

25 A. Yes, piz, 25 informad go that thay could smintain thair righes? .
Page 40 \

Page 38 A
NR. SHAM: Same chi=mation.

A. Ba, sir, 1t would pot have Bamt in his

1 And whan wha that? 1 r
5 R. Oanuary of thig +- of 3018, o 3 A, Thac would noc have bean part of my job ditiss for /
3 Did you have s wozking telaticunbip with Somdra 3 che hospital. .
4 Thomparn during 008 snd ‘20857 4 @ End you known this, would yom ave dona mmything {
5 A. Yea, wir. 5 difZorcatly? ’
§ @ I yous capecity wa porition - wio i» managummnt | g A No, GiF. )
) af -- Manngar of ¥edical ftaff Services, d14 Mrs. 7 All right, ¥ow, I ghowsd yon eaxlisr the fnggranon N
8 Thospson infoms you of any patianes injured by DOx. B zoquirvemonts om, the sobaidy contragb. ’
g Prown during 2008 aznd 20897 g A, Yes, mir ' .

10 MR, SHAN: Objectaom. 1p % Po yow resanbar thatf Nas this oontraot in ny.

11 A ko, slr. XNo, eir. 11 Browa'e £41a7 f

12

-

.aw‘uz-rwwwwbwwwwwwvwwwvwwwwwwwvw.w\wwwww‘wwwwwwww

Q. In your pomiticn did ¥ra. Thowpsen infore yoo cmt
6 §600,000 nadicsl malpmnation settisesnt was padd |13 cradantimling f£ila.

[
I8 ]

-~

13
14 on bahalf of Dr. Brown in Jenngry 20057 14 @ It would ook have beon. Wetn you mitim af the
15 MR SHA?: Saxe objection. 15 ogotTast?
16 A N, mir, I can‘t speak of what the hompital did of |74 A. At sy office, mo, air, I was pot mwarm of the C
17 Afdn't know about chac. T pearaonally ddn's, 17 specilics of tha contract. ¢
1§ Qv Did Mrx, Thonpagn svor inform you of maMoal 18 9. 5o vezo you swars -- you ware oot awara then of the B
19 Alpractica ceosd being mado sgringt Dr, Broen? 19 roguirtement for profagpiomsl liabdlity insuTwnon \
20 MR. SHAR:; thjection. T 0 wmdear tho proviatonn af that specific aontoeotf
21 k. I'm sum tho bospital knev about tchess. Buc ip my 21 A.  Omtiar the provisions of that specifis contract I
24 particular role I did noc. 22 was oor fn my curramnt job.
23 9. Itye had been told sbont the 2804,800 maiionl 23 @ Gy, Wars you over -- war tho hospital -- atrike .
24 malpraeties pottlozeat in Jaousry of 2009 omd about a4 that. Did the bespithl dzplesent a peliay allowing

D R . B L e L TR == lap=c — the thoogn of ttvurmnes fron commemto to Sladms |
803.749.3100 Sonthern Reporting, Inc, ' www.sonthernreporting.net ;
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A0b)Y6) Leurens County Health Care System (Lynn Reaves & Sandrs Thompson) FEEE 12 (71 =%y
MCCDfd,alllrnlanrmCmnyHmthBnSym,utnl 1/642816
. Page 41 Page 43
1 ande? 1 of the hoopital for o physician thar wmn not
2 M. FHA™ Qhjecrian. 2 inpured.
3 A I don't know what the hospital may or mry pot know 3 [.° Okay. That's all T bavo, exeopt for any guestionm
4 on that, ‘But ey knosledge of thot da wo've pever Py that ey e in ths tules mod regolacdons, wiloh I
5 b&d:ha:spldﬁaﬂt:hatithnd:obeclmmcr 5 dm.ﬂ::ﬂnlnmm. But regarding the fngurence.
[ oczurrence bassd. I foIf tiw recard fIem 11137 am.
7 @ And &id anyome at tho hospitel evor indmcn you sod ? ustll 11:42 a.m.}
B #it down and axplpin to you tha diPfersnge hotwosn B Mi. WRIGHT: NE have no further guestions.
9 o oagirrengs polioy and a.oining mmdo poliay? 9 EXAMIRATICON OF LYRN REAVES
10 M Bo, i, 10 BY MR, SHMR:
11 0+ Wa'ro just about finiahed. Om of tho questions wvo [17 @ muuinyaudswiu!mmm:Iﬂtm?m
12 bad, ond tide may bo better divecced to Furse * |93 - would cond cur sovices 5 tha dogtors 30 dayw er mo
132 Thozpatts, is thers .- thare’s a notatiom of tha 13 poior to the expiratiss af their -- of theix
14 Learens Comey Madical SEE? Inles md Ragalatisss | 1g £ goliay, ? :
15 Znd tha Modicnl Feaff Bylaws. Is thar u:u.!l.ﬁz.-qnh 15 A, TYen, sir.
16  doomont, reles and repniaviana? 1§ @ A1 ight, And I beliave you otared that otmally
17 % Yes, eir, 1% yoo wemild got, you kuow, ooreot vorgicms of the
18 & Sesy. And do you une the vales mnd reguilations in  |1p palicy bafore tha other omes wopicsd; is thar
i3 ¥ouz position as the amagest 13 righet
20 M Yes, sir, ) 20 A Yes, sir.
21 . Do tho rulms ecd rogulotioms relats to amything 23 @. Lot & amk yau, if you'll loak st -- we'll just
23 TogaTding & -« profegoiomal 1dabiiiey 29 plok ooe of then, coe that!s ralovent to this pass
a3 ingorazoe? 2.3 hore, tha golioy thot wes in offoct frak JUA from
24 A T would have to Jock =- I would have to review then (a4 July 2008 ---u-r J‘g.‘.l:y feh, 1008 co July stb, 200s.
25 == ltok at them to wm. 25 ding to the dr Atself, this '---nha
Page 42 . Page 44
1 @ oy, Hdis wo'ms taking Ba, Thospssa’s demmitios | 3 counter pignoturo on this doouaent is Augoot 1oth,
2 -+ ATa thoy svallable! I wamn, cam you gat then? 2 2008, Date Sowusd wmdd be 1/4/2005. S0 is ¢ -
3 (02€ tho Teoord from 11:34 aam. 3 uumumgr.hny&nuammdnéu
4 wmidl 11:35 vam) ' 4 :dnm:rmdlu.ﬂtnhly!ﬂu of 20087
5 THE EXAMCTAIION OF LYNE FEVES BY ME. WRIGET § A It im oost likely, Cen I elzborats oo chat?
& COOTINGED . g 9. fure.
7 & tmt ip the purpose of reqporing phywiciens to 7 A. And comerinms, aspecislly with soam of the
-8 sacry Deticnl mal ice 1 ¥ 8 insurzance brokers, they will call amd say =--
g A It's to protect the -- that's to prutect Che [ becaues § just bother plosicians se mach Erying to
10 piymicims end their asoets. hod {t's o potect  |1p got thig inforention, they will call aod siy, "Ma
11 the Eospital an well, ’ 11 hava tide. We'm writing it. You koew, ik's
12 @ How would it protect the boopdeal? 13 Gurreme,® Thep‘ll give me ke » wvertnl until they
13 A Well, tha phyoicisce woold bave tholy insurance, 13‘ mmmamm.wlyumyohmg-
14 If socmebibdny did bappan, thay'rs- aovered by thoixr 14 brokeys during -~ liks if they 4o frow one broker
15 ovn inouzsnoa, And it would kewp khe hospdtal 15 to anothar, it woy toke bima. And the brakor will
16 hopefully out of amy kamd of legal or -- eACt#Es. 16 than call ma sod toll mé Acwmtdnan thar
17 But it's the physician's infuranes. 17 Information.
18 P Az you poylng the profegndonal lipbilicy imerwncs |7p Q. Okay, Thatis.all I've got.
19 L3 paid to tha hespltal? T MR, WRIGHT: No quasciars.
20 A B, gir, Itz pedd by che phygielmm, Tt's the 20 EXANIFATION OF BASCRA TUCKPS0R
21 phywicim's inguranca, It's to progect that 21 ¥ KR. KHIGHT:
22 physioien. 22 @. Aro you a nures?
23 € Bell Iloww. I besrd thmt. Put how would 4t <= |33 A. Mo, o
24 bow woudd ¢ proteat the boopdbalf 24 @ Hx, Thomean, 1f you would, toll ug yeor euployer
2% A, Me woold not wpnt to 49T Aoy lability oo babnlf | =g ad poaition.
803.749.8190 Southern Reporting, Inc, www.goutheroreporting net
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STATE OF 80UTH CAROLINA

) INTHE COURT OF COMMON PLEAS
) - '

COUNTY OF LAURENS } CA. No.2010-CP-30-1139

Dixie Mitchsll, y

‘ ) AFFIDAVIT OF SANDRA THOMPSON
Plaintiff, ; ‘
5. )

)

Byren A. Brown, MD I.aurmﬂ County)
Obgtetdos and Gynecology, LLC, e South)
Carolina Limited Liability Coiporetion, snd)
I.aum:sCumtyHealthCareSyatem d/b/a)
Laurens County Hospital,

Defendsnts,

e et St AL

PERSONALLY appeared before me, the undersigned Sendra Thompson, who being first
duly sworm, deposed and says: '

1. Thet 1 am an 2dit over the age of 18 years md am competent o make this

2. That the matters set forth in this affidavit are matters on which I have direct
personal knowledge, '

3, - mrmmumcmmc%smmmm 1 was first

mloyﬂnmmmmecmmdmmmkmkmmmmhm Cuonimator I

mwmwde&mmemQudﬁydemmﬁmmm Inﬂ:atc@amy T was

- -directly nvolved in the quuality and peer review matters involving Dr. Byron Brows which began

$n late 2009 and which continued for months thereafter.

4, TﬁatﬂlepnﬁantDbglaMimbéHhadGWWyperﬁmedbyDr.m_at

Laurens County Hoepital on October 27, 2006. She wes re-admitted to LCH severel deys later
with spparent post-op complications and she underwent surgical repair of a perforsted bowel by

Y

P

s e

RN )

TN TN et

Y

L

e A Y - L A . T - -
. N . . I e U R a e e K _
wwwwwv‘uywwwWwvwvw\'vwvvWWWWWWWWQWWWWVWWWWWW
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Dr. Rufis Wetkine on November 3,m,anﬁmﬁmdmwmfmanumbmfdm
thercafler, nchuding tme in e intensive care woit (ICU). Hec chart was reviewsd dos 1o the e
adm;ssmandpoﬂ-opcomph@m Cmmweremsedbym Watkirs and Dr. Brown
himself (who served on the Peer Review Committse t that time) actually requested that the
Dixie Mitthell chart be palled and sent for peer review. That process began in carly November
2009. As a result of fhis sitvation, edditional charts were pulled for review reganding snrgical
complications on patients of Dr, Brown. Ultimstely, eleven (11) charts were first sent for outside
peer review. This was dope in early Decamber 2009, The charts were sent fo 2 poer review
mmmﬂedMﬁmleRzﬁmSmILCmﬂmda,wﬁommdﬁwchﬂmm
by Mark Medis, M.D., an OB/GYN physician in New Jersey. Dr. Miadis submitisd reports on
fi peer review he conduvted on aleven (11) charts, inciuding the chart of Dixie Mitchell. This
quality and pecr review process waa wderway when Dr. Stribiing (urologist) raised bis own
camcems abow & surgical complicatian on & patient of Dr; Brown's fht oocurred an Decembes
11,2009, Thereafter, Dr. Stribling (ko also-served s Chief of Surgery) raised those concems
,tonr.wmwﬂm(cﬁmfswﬁ)mmm14,m.Asamnufmmwimn:.
Brown sbost those conoerns, Dr. Brovm voluwiarly relinguished sertein pivileges an 8
temporary besis on December 15, 2009, Thereafier, Dr. Brown mised some concerns about the
monppalae hook devices. Tis concerns werr investigated 25 part of and during the quality and
peer review process. Dr. Medis iasued wrilten reports sbout his chiart reviews and made

appointed specifically for the Dr. Brown investigation had origoing meetings and reviews. More
charts were sentt to Dr, Madis for feview with written reports received back from him. The
investigation of Dr. Brown was extended to obstetricel cases. Dr. Brown was summarily
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mspm&dbyﬁethCthuuyZOlB.Dr.BmmtainqdlegﬂmdmqunmdaFaj;
Hearing undr fhe Medical Staff Bylaws. The hospital also hed legal counsel from the Neksen
Prast Iaw firm i Columbia, Ultimately, en Agreement was reached in February 2010 between

mmmmmw&mmmumwmm_

voluntarlly agresd to limit certain of his privileges. The peer review provess tontinned and
charts viere st for & second ontside pear review to Dr. John Moors, an OB/GYN physicien fo
Columbia. Like Dr. Madis, Dr. Moare also lssusd 2 written report about his review. Ultimately,
in May 2010, en Addendum to the Agreement between Dr. Brown amd the MEC was reeched

wherehy Dr. Brown relinquished a detailed list of privileges set forth in Attachment I'to the
" Addendam snd he sgreed to. Huit his privileges to 2 spectfied list of procedures contuined in

Attachinent 2 o the Addendum. Later, Dz. Brown vohuterily resigned all privileges in May
211.. . |

.5, The etire quality and’ peer review investigation of Dr. Browm's surgical
complicafions arvse foin and @5 2 result of the. Disie Mitchll p-admission for the bowel
yectoration s 2 rsal of D Brown's GYN sagery on Ootobe 27, 2009

. 6 The entire Dixio Mitchsll “investigation” (mchammudml’lmbﬂ”uﬁmvery
m}wmmmmmmwmmmmm '

7. That-the quality end peer review imvestigation of Dr. Brown was contucted
pursimt to the understandig that the investigation would be shieidsd from discovery and would
bé confidential nnder the peer Teview process.

8. mmmwmmmmmﬁwm

A
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-

EL T

PR

AN

NS

R T i S T - R e ;o g . PR PRI

. riganding the hospital investigation of Dr. Brown (inchading those related to Dicle Mitehell) , r;}
2}

)

3 )

e — e T |

)

H
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. bave been from either the quality and peer review ivestigation of Dr. Bz‘:awn-orﬂomDr.
Brown’s credentials file, with the exception of patient medical records,

e Al

FURTHER AFFIANT SBAYETH NOT.
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January 15, 2010
Rutfus W, Watkdns, MD
Chart review conducted on GYN charts with compllcations. Practitioner of record: ur Byran Brown -
In my professianal epinion; '

by office niotes.
2. There & 2 peittern of not recording or docymenting pap smears pre-operatively,
3. There Isa pattern of not getting or docunenting pertinent medical histary s o eventsand
- ' timihg 6¥ evants, medications taken, ett,
4, Theréls & pattern of operafing with Inadequats exposure; often contnulng Japarosiople
approach even though documenting very difflcilt expostre.,
3, Seversl cases Had large fibrolds {to navel) but ware dome with pfannanstisl In;hhm inedaquare
eypasure.
6. hatternof persisting without requesting assistance or noting whether or not assistance was
“unavsiiable,
7. Repsirs mafor urcizgic pfobim without consultation or mentipning attempt.at consultation.
8 Charts-with ne dischergs summary even ff major compiicstion,
5. Mathod of hursirig noted make evéluation difficult and uncertainyWeaights-ofen not recordi,
&te
10, Nepd foliow up from physiclan’s ihvelved reagarding evedtual outeome &itd paflant status,

1. There:se clear pattem ofmadaqU&te hand written, sometimes lllegible H&Ps,'notm&mmd_
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R, W. Walking, MD : L%?;J-

"“'1 4

Jantary 22,2010 _ Wi

At the request of the Medleat Executive Committee § Interviewed all Serub Techs at LCHCS Inthe
presence of Sue Thomason, Nurse Manager, Surgery Department.

| started the IntervieW process by stating that the MEC had become aware of the need to Improve the

Ppaer review process and that ft was realized that the Scrub Techs probably knew more about how'the

IndMidual surgeons performed in surgery than the other doctors did not often actually scrub with or
assist each other. The Tachs were told their Individual comrients would be considerad anonymous but
that collectively a report expressing thelr concerns would be madeto the MEC, [ was vary caraful not to
mantion any doctor by name or speciaity, but asked them to comment whether or not there had been
any pattern of problems with dny specific doctor, They were told that MEC would ivestigate specific
events If they wished but that what we were congarned about was whether or not there were patterns
of tachnique or bahavlor that wera detrimental to patient outcomes or to the hospitaf's raputation in

the community, Finally they were asked fo comment upon whather or rat they would refer themsalves, '

thelr family or friends to the doctars that they had mentionad earller’in the review process.

The resufts of these ware:

Al eievén Scrub Techs mentloned problems with two doctars- the same two doctors. Since one of the
doctors was not involved in this particutar peer review process thisdoctor will nst be named In this
report, buta separate report will be made to the MEC coricarning the. evaluatlon of this doctor,

Concerning the doctor who Is the subject of this peer raview process, all eleven Scrub Techs
spornitaneously mevitioned- often vesy strongly- his name and performance. There was a general
concam that there wers an Inordinate number of inadvertent injuries to the bladder, howel and ureters,
especlally with the sling procedure. There was concems thet when perfarmed by thisMD the procedure
was dangerous and It was stated that there ara Injures In *almost every case” and that the procedures
“zaused more harm than goad”. Severai techs quested whether or not the MD was adeqguately tralned

to do this procedurs,

In other procedures sach as LAVY, there was concern for Inadequate concern for ureters, excassive
burning around uraters and bfadder, and for pladng trocar without adequata exposure,

Unanimatsty, the tachs felt this doctor was belng talked about in our community n 2 negative fashlon
and “giving the hospltal 2 bad name”.

Unanimously, they stated they would not refer friends or famlly tothis MD. Three techs specifically
stated they used to go to this MD but no longer do so, Twa tachs stated that they needed gynecclogic
surgaty at present but would not allow this MD to operate on them; that they would have to go

-elsewhere (that Is, to another hospital) for this surgery.
CONFIDENTIAL
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in concusion, it ﬁalm‘ully obvious that the Scrub Techs have no confidefce in this doctar, that they
_ have grave concerns about s surgical technique, that they know of many severs patlent injurles, and
that they consider him- at least In his present performances- 2 detriment to the reputation at LCHSC.

It was clear from the interviews that thegwouid'smrigiv urge the MEC ta coiect this doctor’s
technlques and performances, as one stated "before other wormen are Injured”. [t was #iso clesr that
they would llke to he rellevad of thelr personal labilfty tsks incurred by operating with this MO,

Add]t]onal[y, kt became obvious ta me that they ail wanted an alternative safe, accaptable source of
gynacotogle care and surgery within this medical community,

Respectfully Submitted,

R.W. Watkdns, MD
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Deat Dr. Wesva, Chlef of Statf, Laurans County Heshtheare System,
" ps Chis of Surgary, | nesd to make You sware of shugtion thet b of great concarn tome,

The satond cave was notss fucky, With grestdifficulty | pessed a steret up what appeared fo bethn ]

how tereful surgesns end gynacolaghitasre cparating In tha vichity of the ureten, They reslize witita

COPY

+ mr———

| warry greatly abaut what appesrs to ba a continulpg pazmmnfmrgkal misadventure by Dr. symn !
Brown., . :

. i I
To my lmawlsdge, within the tast yoor D, Brown has deriged » urater orr& separate oecostons. Ha el ‘
pettatated a calon ftwice Iv i seme pationt) which s la tremendos complieations, : '
Thafirat dsnreged urgter |racall prasented with en obstruion.of tha ureter and | was alde to come j
Ueerbrred sternt pnst the demered Bres, 10 ks wmmsmd to be chig to um‘amntmt?mrtmunnenmmm - '
sk Ik go Uph . .

uretar, bufthe patiant kopt feaking uring from thavagins, )thersfore mmmmmdad thst che go to
-MUSE becausa of the reconstruction thet wwould be headed _ i
Thelast a6 was this st Friday, 'Mile wes ather cut ureter the required o wrsteral ralimptent o the

biadder, . Lo !
.The&u_m with tueperfai‘atéﬂ colon tanrbg bett&dam-ﬂ:ad by Dr, Walking who repalped that, ‘ ‘
Tha ragson this Is sueh o worriome pattem uﬂmwt.qr&ter {5 feateoms ncnnpﬂuaﬂdn. I\ reyaly

heats vl oftan ragulring revisions and cen rasult b refite, ecarving, Mdney Infactfon/domuge, end
gkone formetlon, Noadlass-to say this tse tairible InJury and has huga Impilcations to the uraloght vho

hts to repalr the a‘amasa.

In naerty 20 yeers of practice ity NG, among nndiinle wmwmind tiumeraus panerel argeans | had
to rapalr exackly ZERD damaged ureters, Thislanst sn inslenificant statemant; It iz o telllng revalstin of

2

fearmpme njury it s,

Becaose of whet appears to me o me & worrsoma pettarn nfcmnpm:ﬂm i will, a5 Chiaf of Surgery,
respaotfully ask Or, Brown to tomporarlly refinguiish hs privieges to doing all peivicswrgery untl the 1
cages tonbe revievied by an outside reviswsr, If Dr, Brown chopsas nat Yo dothis [ wiX request &n

eMmergency meating of the MEC Yo ducids whether officieneton should be cormidarad regarding s ‘
operating privilegés, '

1-am makinz this leiver svalleble 4o Br, - Brown, e oopvwlﬂ&tsu hmmwm p'Alberts,

Slncaraly,
Micheel 0, 3tribiing, eh!bfuf Surgary

7D /2///4% T
. §412M600

|
|
|
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R.Bmmachmwbdgwmdwwﬁtbepofbﬁlom]mmwﬁmmmmdh
wﬁmwhwmmmm»wmmmMamof

- obstetrical servicen. Dr. Brown ackmowlodges snd eprect thet fie MEC's xusciasion of the
- smmmismammmwmmnmmm¢mmm ’
gave rist to the Swmnniy Suspension, end, tn fast, D, Brown acknswlcdges and agroes fhat the

MBCmny, at amy time, inipose & aummary euspension o taks ofher potion with tesect to his
mﬂmumﬂmwmmmmnﬁm Dr. Brown
and kgroes that the MEC's seachition of the

mmmwsmmwmmmmwmmmmmm
dﬁufﬂdmmm .

Uﬂﬁmdmmm«hm pmvidadfurinﬂmwsmﬁ‘

‘Bjﬂawsminwdvﬂﬁcﬂmﬂmﬂmm Dr, Brown axest, or in any way atteript to -
Suspendon s evidence Gl ﬁu.MHc goted

oﬁ:,&nmamdonofﬂmsmm

mq:ropﬂlyouiolmdnr m&mhmmwm

Mpatuflhsh{&‘.‘n mmmmmmwmwn
ﬂmmammmwmwammmam
tunt mosbens f tho LCELS Médical Baff

ogioil srvices (%At bais articipated In this prodhdsiton
review aotivity, mmmwﬂammdmmm
Mhmmmmmm

: mmmmmmmsuﬂmmmmmmwm_
. ll olstms bused ‘e the’ Swmmary Susperios, end (b) eay and al delms bazed on e ongoing

‘pirtizipation in the proftssional fevlew asfivity by the Staft I Brovin agreta that be will not
Lter asaert allegation of contlics of bnterest or other claims relstiog'to the ghticipation nfﬂnw
mwmmwhhmmﬁmm Bmm.

The MEC scimowipdges that nnthing voder this msmu sunstved 23 Dr, Brown's

.Mmmﬁmhmmﬂmmmwmmmmmmmm .-
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e MEMORANDUM oo oo

TO: Matt Mitcham
cC: Sam McBwep

FROM: - wmyar \\\g\\‘\
DATE:  September 15, 2011

RE: Byrad A Bown, MD - Coverage

Shonld MAG Mumvel provide Hishility coverage amVor u dofenss for

claims recently reported with a date of loss prior to Dr. Brown's indeption

date of hiz first policy and retroactive date?
Documentation: : :
1. @A10% Dr. Brown's application specifically stotes that he doos
" Tt want price acts caversge quoted.

2 7J6/09: Dr. Brown sigred and fxed & the South Caroling office
thaacceptance [etter stating be undersiands the effective daw of the

policy is 7/9/09 with 1o priar acts coverage.
3. IPA%: New Buiness Declaration page cutfines the Policy Perlod
is From 7/9/29 To 7/%/10 with a Retrosctive Date of 7/9/09.

4, 71909 Padorsement PS-RESCE labeled “No Priar Acts Coverags
. Endorstoment” was also seot to Dr. Brows as part of the initial

policy. .
70/0% The Certificate of Issurance gent o Leawens County

5.
* Hospitel (tho orly bospital fisted on the application) states the .

effective date of /909 and retroactive date of 7//09,

6.  Inthe MAG Mutual Underwriting file we do hive a copy of the
Jaint Underwdting Associstior Polley Declarstions page that
specifically shows Dr. Brown had 2 “Cloims Mads" poliny.

7. 170% Computer printowt ook from Conrmey Tighe which
outlines that “Pr. Brown ¢alled re JUA calling him pushing him to
buy il evg. Verified tn fls that be was on 4 CM (Cleims Made)
form w/IUA ard we did not pick up his retro date. Explained how

307
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Begio to Matt Michin
© Pagelz
e e o s e th EER {0 cOVErage worked... Ho felt okny sboutirsime hedsan
: LLC"-" ] e
8.  Justto note that on Dr. Brown’s spplication compieted on 6/1149,

Dr. Brown stated he did not have any settlements/judgments or
pending claims. UW found out thit Dr, Brown bed a $600,000

setifement in 1409,

9, Sam has talked to Dr. Bmwnmﬂymdﬁl&mninfomad :

Sam that he has filed for bankrptcy and is moving out of the
country, Dr. Brown asked Sam f he ¢oald slow down the cases
gning into suil, go thar when ke wlecates be will purchase prior

ety coverage for the claims. Som expleined thébe oasss were
reported and NOIs, )

"D Bron has reported the following cssas s MAG Motnal:
meuﬂmmﬁﬁ DBUL Jﬂqmrted Yile ] Position

Type

33328 | Desmic 52245 | 350 | NOI | Coversd

33320 | Matchell 1075209 |- X/3/10 | Suspenss | Covered
Nelghbors | 1172409 | %310 | NOI | Cowered : )

Gibbs J 1171009 | 9/3(10 | Suspamse | Covered : k

! Leopard 7209 | 9310 | Suspense | Covered :

[ 38560 | Wand 09 | 8BWII | NODI | Covered

l[ Mitohell 1072708 | 82911 | Claim | Coversd )

[

l

g

Willams | 121109 | 8/2%/11 | Claim [ Covesed
McCord | I2IR08 | BRYLI NOI |No
Sherfield .- |  5/29/09 829/l | Claim |No

The first B claims on the abovs Bet bave coverage as-the medical care falls within b
the policy pesiod. The last twe files.(McConl end Shoafield) I suppest Sam send 2 . )
Reservation of Rights letter informing Dr. Brown that he hes no Bability coverage : )
for eny medical care ptior to 7DK9. Sam will thea bave (o do & complote ' .
investigation &5 to these oases [0 fonhrm If MEse 5 any continwing medical care. : )
Jf oll the medical cate rendered 43 prior to %9/09, we may consider entering into )
anuammentwhmmc*mwwﬂ]agmewamydafm however, no
trdermmity coverage. ¥

Ilmkfwwmdmdmmdng&amgamﬂzazcmwmdsm-ﬁcﬁ Plosse .

caﬂsnmmdmmmrwmenmmdaplmm o)

S 23

}

}

b

)

}
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Jumes W, Welss, MHA, MBA, FACHE
McCard, ot al. ve, Laurens County Healith Care Syctem, et ol

Page 1(1 -4}
92172016

g8tats of South Cartlina

o

Caunry of Lourans
Chris Xarina MoCoed,
Chrlst

ephey Motord,
Japlom Sherfisld, and
’_ Jarry Sherfield,

Dote: Saptesbar 21, 2016
Time: 10017 a,E.

Location: Haynsworth Siakier & Boyd, PA, Ope Nerth
Main, 2md Floor, Graanville, Scuth Carplina

I4-CP=-JQ.250

Page 1

)
]
%
] Depaniciem
Plainciffs, H
) of
. 1
) Jamas W. Welss, MNHR,
Lsurgng Coonty Health ) MBL, FACHE
Care ex and )
[} 11s Amalbhoars 1
Dofendants. ;
)

Page 2

Plointifsp © Exhibit Bunbar 17, "Affidavit of Sandra
Thorpacn, ® . . 949

Plointiffet Exhibit Rumbar 14, Hobas £rom Wark
Hadis, MD in reference to “Qvarall roview of 12

chartp hyr:ynn:hnmnn Comnty Haairh Cars SyStem?

and “Revisw of addicicnal 14 charts of Dr. Brpwn.* 91

Plalntiffy' Exhibic Wunber 28, Sotan ﬂm Rufus W.
Watkine, WD in refereace bo "Chart reviaw cenducced
o0 Oed charts with coaplicaticna, Praceibicner of

racords Dy, Bynon Brows.' 93,
Plaintififn' Exhibit Nomber 26, Lettar to Dr. Raaver
froo Michasl D. stribling. -4
Plaineiffs Exhibit Rumbar 37, Latcer te D, Heaver
fzoa Byyon bBrown. 91
Pladnciffs: Bxhibie Musbar 28, PAgTeament,® dated
02/17/10. 91

Pladnciffe s fxhibit Wunbar 19, E-mail carresposnudenca
in xefarsnce to 'Browm phyeician guarantes.® k)

. Plalntiffy' BxhAAr Namber 84, “8acticn 44-7-260.
Raquirsmas

nty for licyosmra t 37
Plointiffis' Exhibic Womber 46-1, "Subpoma In a

civil Case.t 126
Plaincdifts' gxhibiz Kurbar 46-2, E-rall correspomdance
in refarsnca 6 MoCord » Expart reovigw.® 126

Plaintiffat Pxhivdc Fumber 456-3, E-vail canus'pcmd.unm
in rafersnce ta *The Jaint Commiwsion Standarda

Coline Question Responss. 1’ 104 '
Reported by Ylaintifs' Exhibit Sumbar 47, 'Defacdanta
Kathlann R, Tackatt, CVE-M Supplemantal £o Plaintiffs' Initiml
koquuets for Admiseion.® 126
Plaipciffs gwbible Mumbar 47-1, "Sectiasl Evanty
H: 125
Page 2 Page 4
APFBARRNCEE 1 STIFILATICRS '
Far the Plainciifew: Joseph *Josy* G, Wright, III, Emqg. 2 It is stipolated by and beCwssn coumasel for
McGowan, Hood & Faldar, LLO
Andargcn, Beath Carpline | g chy respective partiss that all objegticns are
Far tha Pefandadge: Xemoath H, Zhaw, Bag. | o ragarved uncil che cime of trial, except as to
Boynsworth Sinkler k Boyd. PR .
grosaville, South Carolim | g the form of the questicns,
Alsc™ Presents My Bimoms, Videographer | Thie depoaitim in being baksn pursnadt to tho
7 Smth Carclina Bules of Civil Procadure.
NDRY !
Seipulacicons: 4 -
Examination by Mr, Wright: . !, 4] 8 .
t
EXHTETTS . 9 The reading and signing of this depomition ig
1 (€31 Panihic ber &k, ¥ county 1q rasezrad by the depopont and counsml for cha
Haalrh care ByeCak Medical Seaff Bylaws.¥ 15 11 respective partiag,
Plaincizfs' Extdbit Bombar 4-B, "Medicel Scaff
Bylaws, * Reviced Juns 2007. 2s |12 Whereupen.
Plaiuciffs' Dxhibic Number §, *Order for Jutgment.® 4 |13 Janss 4. ¥aiss, WEA, VB, FACHS, baing duly
Plainciffs'- Bxbibit Kurber €, *Judgnanc,® sa |14 gworn and cantiened to epask the truth, the
Plainciffy' Exhibit Number 7, "Agreensnt, 15 whole truch, and norhing put cha cruch,
dured 02/14/02. L P taatitiad as follawa:
Plaintiffs’ Exhibic Rusber 12, Memorandum in
rafaranes to "Byrcn A. Brovn, WO - Coverage.® e |17 TTRTHATION
Plaintiffe' Exhibit Wamber 13, Arzicla from r.bL 1g BY MR. WRIGHT:
Inatiture of Madicina in referance to *To Exr s
Rumzm: Bailding a Safar Health Gymtem.” 54 15 2 M, ¥Welsa, If you would, plodcs state your full
Plainciffx® Exhibit Numbar 14, Deparcment of Haalth 20 nme gnd your rosidooe sddress.
and Bumat Sarvicas Offica of Inspector Ganaral
guidnlinss in refaronce to *Adverve Rvemnts dn 21 A I'm James Williaw Antbony #edszs, 90 Eve Qreek,
Bospitals Batlonal Incidance Awmong Medicare
Bamafiziariag,” 24 |22 Bosufert, Bouth Carolina 19906,
Plainciffs' Pxhibic Numbar 1%-A, "Modicol error -- the 23 9 And how long have you lived At your ooframt
third lsading causs of dsath in the US.* 54
a4 addrusa?
25 A 8inoca March of 2009, which would ba 16 1/2 years,
$03.749.8100 Southern Reporting, Inc. wwrl.sonthernre
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)
James W, Welss, MHA, MBA, FACHE Page 7(25-28) )
McCord, et al. vi. Laurens County Health Care System, et al. 92172016 P
, ) Page 25 Page 27 . )
1 coveraga in moétmt satlpfasteory o tha hoapitalm) 1 Q Ckmy. S0 wiuld yon ogTes with mo, then, that .
P 1o that gorract? ) ' 2 Lourans Comaty Hospital -- or -- or that M#. WoCord i P
3 That's what it eaya, 3 azd Wra, Phorfiald wers banaficiarien ef the )
4 @ 21l right. Kow, lat's calk about scas of tha 4 bogpital ginos they wors residents of Laurere i
5 requirensnts of the boopital. If youw would, turm 5 Crmmty and -- and -- and wars operoted oo in -- in ~3
6 to meAgnit 4, 6 tho hospitsl in Leszens Coumky? )
7 TER COUR? EMPORIERI Mr. Mright, do you woot 7 MR, SHAW: Objecticn, - )
8 2 to mark 4B before ws o any farther? g & If you will define *bensgficiaries® for me, I'd be
5 WX, WRIGHT: Uh-buh, Yeah, 4A mnd 4B, 5 able to answer thet, . }
10 {7o Mz, Shmwl Esra you 5o, Kem. 40 @  Well, *Evary hospital escanlisted wmder the T}
11 MA. BHAM; ‘Thanks. 11 provinions of khip mrelols shall bs for thoe hanefit ) -B
12 Plainciffa’ Behibit Hupbar 4-6, *Medicad [y2 of the inhabitante,® Ia tbat good enough for you?
13 Staff Bylavs,® Ravised Juna 2007, 13 A  Yesh. Iv's -- that's good snough. . )
14 @ Bow, what I'n showing you azs peovisions of the 14 @  Gkay. 80 thoy -~ 80 thay -- baing “for thn hamsfic ; }
15 Bexth Carolios svatutes aod rlso BHEEC regquirements. (15 of tha inhavitants,.® then Laucans County Hospitsl .
16 And Beation #4-7-360 requires thatc tha bapital ba  |y1g for the -- was for the bemsfit of Ma. MoGord mud ' }
17 oparnbed in copplipnes with regulsticns promuigatod |37 ¥E, == Wo. Bherilald, corzmot? : 3
18 by tha department -- and "bhe departoent® baing the [3g A From -- £ron whar you said and what you read, yws. (}
1% Department -- IGEC, Dapagstent of Healeh -~ Eealth J9g 0 That's the daw --, -
20 == Dapartmant of Henlth and Eoviropmantal Control, a0 B Yeu, ~ )
21 eorrect? 217 @ - isatt de2 cxay. : }
25 A Yea, 23 A3l right. Aknd, ow, ovar under DEEC \ )
23 0  ckay. Now, in bageicn D, the bospital -- tha act 23 segulation -~ df you flip Lt aa ovex, T'l) ank you .
24 also requirac tha hoapital to have *a aingle 24 2 fow questiong abonc some DHEC roguiationn. Wafll ~ )
a5 orgeniaed medical Duaff,® corregt? 25 stare off with faoticn 202, *Comtzol.” <)
Page 26 Page 28 : )
1A Tes, 1 A Which exhipic? p
2 fo & beapienl oanwmot be legally opsrated in South 4@ It's damo uxhibie. If you just 2lip ovar n coupla R )
3 Cazroline tnlses it hes A nedical ataff and unless 3 of pages to 202 == \! )
4 it is operated io oowpliagce with IHEC ragulationsr 4 A Oy, i ) ': )
5§  would you agres with thaty 5 @ -+ wherein it caym, in the socemd menteanos, “3 , )
g A Yor. '3 writrop sat of bylawa for tha opmratian of the A
7 Aod, if yourIl look over &t &4-7-750, woodd you — | » hompital -~ do you sea LEAt? ' .
g woold you agrme with »a that the lew Toquires that B A Tas, ,}
g the hospitsl be cperpced "for tha beneflt of tha g ~= ®ghatl be fommilstod by the governing )
10 infabdeants of muan cowssy, township, wity, or twm 19 mubhoxity. L }
11 and suy parscas fatling wiok ox haing injursd or 11 . Bo tha bylaws thit we Fav aArlier are required ':}
12 nnimed within the limits™? .iﬂut'nmmo! 1? by DEEC tw bo in oxistencs if tha hogpital is goiog :)
13 the hospltal «- 13 to ba opsrated, correot? )
14 A TYes, 14 A  That's fok what thee bylaws -- thay'ro referding ‘ P
15 @ -~ rightr 15 - to in the -- theoe bylaws. These are governing- : p
16 m‘m. ¥oCard and Wrs. Rherfiold wers the 16 body bylaws, Tha othar hylaws that you wern . 3
17 panaficiaries pf the hospital of Leurens County 17 talking about were sedical-staff Bylavo. N
18 Nospieel beucnune they wors residenta of Laucang 1ig # I «- I think you'ra in sxror thore. Ton sas the -- .. )
13 County, corTect? 19 whars it mayg, the firat psntenas, "The govexning )
20 »  If they use i, yes. 20 busxd , , . shall be the suprewe authorlty of tha .
21 @ Wwall, thay ugod it in this -- you'me -- you‘ra 21 bospital rasponaible far panagamont and centrol of N }
a wvaro that they -+ you'ra awara whot the cese is «- |59 ths hospitel nnd sppointment of ths medical staff=? \ }
23 m:--mm.n:c:mapmmmm_mnmm 23 A Yexm, k)
P | 94— — Comty Movpitale merpeotd . __ . __|pq O _Aud thes tha laat liue: °The medical gexff shomld .
25 A TYaoa. 25 ba zaspoaniblo to tbe g ing muthority for tho vE
B803.740.5100 Sowthern Reporting, inc. www.southernreporting.net ) ;
310 )



Jamer W. Wehss, MAA, MBA, FACHE

Page 15 (57 - 60) -

McCord, et al. va. Laurens County Health Care System, et al. 9212014
Page 57 Page ‘59
1 ars you agoepting ag a fact, yss or mo, that Dr. 1 demagus wrongfully inflictsd?
2 Brown comdtted mmlprastice on Mrs. HaCardy 2 MR. SMR:  COhjection,
3 MR. SHAH: Objection, 3 A I dont agtas with that statemant,
4 I don't know it ta bs A fact. 4 Whot part do you not agToa with?
g Okay, 80 thac's no. Ars you soospting in - in 5 A 1 don't zgoew that it uag -- thak it ig dons for
I your cpiaicns that you've rerderdng in this cass, 1 the pataent for them to benafic fxom it. That has
7 ary you accepting, as & fmct, that Dr. Brown 7 «- that has nothing to do with why an organiration
8 commd tted zalpragtite an Hocg Eharfleld on ¥ay the 8 or 4 boatd mandates chat thara be, Or ragquires cthat
] 25¢%, 2009, during hBar purgery? Yen or na? g thars bs wedical malpractioa Llabdlity.
10 MR, SHAW: Objactiea. 10 @ X131 right. Wa'rp goimg to got inbo Ena quenticm
11 ¥a. 11 You went to answsr latar. But my queption, simply,
12 .Oﬁmy. bidn'e find that bard. 12 to you is pnot why ic'p taken out. Du you -- you
13 HEI‘,‘ weTa you wwars that, in 2008 and 2009 13 e 4 Bow in works, don't youlr
14 whon the purgeries on Ms, MeCord and Brp, Gharfield 14 A Yan,
15 wora balng &ems, thar kmowladgeable smacbers of the 15 Q Hadionl nalpexotios lnnpuranoa?
18 Bealth cave comminiby wera aware of the Tnstitate |15 A Yes.
17 of Renlth mmd Snsp genexal's zepares? 17 @  And, L we hava tx axoopls waars a deator commita
18 fen, ) 18 moadigal maipreotics inmmrenos in e heéapital end a
b i) Okoy, Thoss aTe YRS of Teporta that pecpls in the g9 patlent brieges a lewsull, tHet the insurance is
20 health cars indvacry snould be kept wp to date with |39 thare that will pay tha patisnt for any judgement
21 and be pware of, ocrract? 21 oz sattlanent, pozreok?
27 Yes. 22 WR. SHA#: Objeccion,
213 Okpy, Wenld ynu agres that it wao commen practica, |23 @ I -- I xosn, thot*s the cffagt of whnt 'hnppmsr
24 in 2068 aund 2005, for bospital admindmoators to 24 A Yen, It'‘s the effect of whac happens.
25 xe;quj.ra physicisns practicing {n tPeix Roapital ta  |og @  And the effoot of wiat happens is tha patient )
Page 58 Page 60
1 cxrry and meimtain medioel malpractias {amrrance? 1 bensfits baownss there ie a pom of money there that
2 It would -- it would oot be the hospital 2 dan pey tha patdent A oppomad to toa & Dot
) adnisistrator; it would be the governing body. 3 paving tbe ponwy ©o pay the patians, coxzact?
4 Tas govaming body. Would it bo coomen practica 4 * They may benafit, yes.
5 for the governing bxdy. in 2008 and 3009, to g Q Okey. That was - that was juct my quastion. Toa
6 require phyricians practicing in the boapital to 6 - w- Ehe —- im -- iK -- in the medical malpractige
7 earry ard meintaln pedicn) malpragtiae ioouracvca? 7 ingurauae -- is thaxao a bepafit for the asdionl —
8 Yeu. ] to == to ths patients fxom the medical malprootice
9 Would you agres thet medigsl mulpTaocice lmemranca, | g {nsuzanant
10, in part, benafits and protects imocent patientd 70 A Obvicwaly, thera's a benafit.
11 Who sre Infursd in the bonepital dne to malpragtice |11 @ Thank you. Bow, lek's go to the quedticm. How,
12 of a dootor by providing n mssna to Tacover damsgee |73 ytu: ward saying thot the hoppibtal raquiratents fer
13 wrongially infliotedr 12 ohiical malpractice lnsuranne ATe nob Bo banafit
14 Fo. I do bot. 14 tha parient, aorraat?
15 Ton -+ yeu doo't egres that -- that -- that che 25 M That requiTessnt is not for -- for the patianc to
18 patignt bgnafirs frem tha walpractias inwuTance? 15 ba -- wo banefik,
17 _ Rectata your previcus question. They my benefic 17 9 ALl might, Lat's explore Shat a littls hft. Wy
18 but ic's pot doos Zor che benefit of the patianc. 18 da pou pay thaby
19 Thet's Aot my Questicm, 19 &  It'm thame to protect the awsats of the
20 TORt wag YOUr questich. 20 organizaticn -- ‘
21 Quegtion io; Do yoo ageee that medical polpreetios [ay #all --
o2 inguranca, in part, benofits uod protests imacoont  |og A -- or the doctor, It's like you having -- like ==
213 patieatt who are isjured in ehe hogppital dos to 23 or ma having liability -- profapeiomal-liabilicy
24 palpraotice by d;x:t.on Yy providing a oeeos to tha 24 ipsuranes -- or lisbdiicy ingurance. I dop't Duy
25 pationte to rofnover d.nnng\u == t3 rocover far 25 it to proteact the parson who falle dowh oy ateps o
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Page 16 (61 - 64)

James W, Weiss, MHA, MBA, FACHEL
McCord, ef gl, vo, Lanrens Cournty Health Care Bystem, et al. 91172016
’ Page 61 Page 63 |’
1 brmaks -- or gets bitten by my dea; I buy ik to b3 bave -- to mandats that the -- that the -
2 protact wy aossbn and oy family's asoecs. 2 practiticnsers have medical calpractica,
3 B& it has nethipg to -~ my intent is mot to 3 If they'ro indapendsnt, they do it chamsalvaes;
4 buy at for the parson who might fall down ny wteps 4 it chey'rs suployees, the hmpir.h dose it,
. 5 and get hure. 5 @ Right. If -« it .- if thay'ze employsas of tha
€ A1l right. Well, let's look at that joat & Liktle é bewpleal, she hospital bap profsssiomel-liabllity
7 bit md -~ you had msntionad exrller that thm bl hmur
g hospital's comwon practice to ragoirs medical g A Tray may m::l:r they may be self-insured.
=) mmipraotics indoyanca, asrract? 5 0 Or salf-insnred --
10 The bospital, what? Thwt word T didn't hare. 10 A Righe,
11 The msdionl-staff Lyluwa, the dimmoo pinokios is to 11 ¢ -= Tight.
12 raquira profassicnal-lisbility insumsnca, perreat? 12 A If theay do not -- the lesoe being if they db oo
13 As definad by the hoard of governars -- 13 have aoy kind of Liability insurmncs, for whatevar
14 Qxy. 14 ~— whatguar chey're getting, them they have to go
1;5 -- or truetens or ons of ths -- the mithority 15 self-ingure.
1§ overriding -- tha fidugiary sccoumcabla overriding (34 @  Right, And would you sgwes with oa that i -~ i
17 sativacy, 17 thay srw aslf-imsured, thet in e exploymsat
18 Okay. All right. 8¢ lat's -~ mo we 0A2 talk sbamt [4p contzact with -~ with the physician, the hospitel
19 dt, let's sy that theze is & requirememc thet the (49 nguepts responsdbllity for damages that usy he
20 dnstor maingain §1 milliaa -- 20 whmrded for medical maipravtice?
21 h-huk. 21 MR, BHAW:. Cbjeotion.
22 -« oelpragtiss inparanes par -- par cocwaTsnoe, knd fas A Restate m, Pleass.
23 43 millien par -- cobal, okwy? 23 ©  Wemid you agrea that if the -- if the physloiam is
24 {Nods besd up and down.) 24 sn swployes of bhe bospltal, that in the employmsnt
25 ALY mghe, New, thatls in the madiosl-stpff 25 omtrect with the hospleal, tha honpd.'ul aqcapta
Page 62 Page ©4
1 Eylaws? 1 Tespanaibilicy for paywent of demmges {f the =- 3if
2 Yag. a Bhe -- Lif the gootor hag a malprantios verdict
3 Ciwy, Now, why 48 tiat in fhe bylsws? Mbsc ip tha | o agatnat him?
Fl :mlnm o put thar reuirassnt on the dootors, in 4 . MR, SHAN: Ofriamtica,
5§ your epiziemr 5 A ‘fhara vould hava to be & Judgmest madh,
5 In oy opinion.aok wrpsrience, 1E'B — it's thars so g © A1 might.
] that rhara ig covarage and thac it doss not #all 7 A And the insurence compeny would be part of that --
) bamk on the orqenizution a9 desy -- in dedp -- as g 8 Ro. Ho, Thie is salf-insured,
9 far aa deap pocketn axrs cobcerfed -- 9 A b, welf — ckay.
10 All pight. EHoid ca m aecond. When you sar 10 @ Ther hospd tal wonld preopt the T ihility ~—
11 "orgmpiration,? you're talking about Bbe hospitalt 11 X tas,
12 Yoah. Yen. i 12 @ --wwmmumm--u‘mw
13 Chay, Go shead. 13 ooopaty eccepting respoasibility?
14 <- and to ensure enac the -- the -- that the 14 A&  Ymah, ’
15 physician iz accouncable for covering hie epets. 13 @  Yesb. Dkay.
16 Bo -- so tha haspisel is teking » paternul Appronch |35 A They would be thelr own insuranoe tcopany,
17 Eor tho phygiclsn, that ha =- 17 ®@  Hgnt,” Okay, That!s with thelr eaployess, bus if
18 ™. SHAW: Chjsction, 18 they' e not soploysss, then thoy bave to gwt -« get
19 -- thar be is taking this ingursmos out to proteas 18 profassional-1iakhility insurmnom, correatt
20 hio aseats, coTTeet? . 20 A Yes. Teo.
21 M. SHAW, Cbjection. 21 Okay. Aot tell me, agmis, becanse Z'm seill a
22 I don't agres bo tha -- with che word *paternal.” ¥} litkla bit vnalear why —- if ths dogeor i .
23 A1 wight. Eow would you desardbe itt 23 recporeiblo ~- vhey. If the dootor 4o Tepamasile
it 24 It'® R requizemsnt stenderd in the industry tlac o4 and the hospitel's oot respounible, why would the
B e L e e e e R
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James W, Welss, MHA, MBA, FACHE

Page 17 (65 - 68)

MeCord, et al, vs, Lanrens Conmty Heakth CmSmm etal 9/21/2015
. Page 65 Page 67
1 protact tha hospltal? 1 cancyact with, i
2 MR. SHAW: Objection, IR Ien't the veal rowson i ths bospleala are thaze
‘3 They would require it &8 part of the fiduciary ‘3 for the protaction of tha people in bbe commnisy,
4 requirsmants of cha hoard tp maks -- to ensure thac 4 as AT forth by atats law, and the hoopitsl, am &
5 the bhospital or orgmnization doeso't end wp 5 funstion of bwuing o upsbtanding citisen in bhw
5 reapongible for any judgmenta. g caommnity, Koogum that ths medioal sslprnotios
2 ¥a, I mean, the Rappital hag its owa inscrenaos, ? lewsuwlts happen and knows that ita -- that irs
8 right? EHospltel has liahility ingureoas, coxceat? B patisnbe nosd to be protactad from madianl
E] Yau. [ malpractise by dectora that oomir in theix
10 Cny, and so, if -- if the Agortor iy liabla, ond 19 howpital? IBn't that the roal reason?
11 be's pot an sxployws of the huspital, why sbowdd -- |99 MR, SHAM: Objection.
12 wiy == 1 msan, why la the hoepital Tequiring the 12 & They need to ba protwcted B sneura that scows bype
13 dogtor to <+ to obtain insurspce o proteck the 13 of remormswtion can halp the patience cvar any harm
14 boapdtrl? 14 that they got.
is KR, SHRK: objection. 15 @ Bight, Aud thae would be raquring imsurmmos,
1g I mamn, the bowpital doesa't need provedtdm if 18 professicnad-lisbdlicy insuwsance, by the degtexs
17 thay'ra not lisble, de they? 17 cpotating io the hoppltal, corrsat?
18 And 'I"h- Joint Connission domsn't requirw the 18 MR. EHAM; Cbjecticn.
19 hospital co mmndate theare to ba medical walpractice (49 Correot?
20 ingtirance. , og A ¥BE.
21 That's mot thalr job, Thaz's noc Joiot 2% B Thank you, HoM, 1Rt Ba RAE you sbhout publiu
22 Cemnispion's job. You know that, correat? 22 palicy. .ainr.-- you'va dealt with ths howpitals in
23 Tes. That's why chey don't zaquize 1T, bul Lf they )o3 Bouth Caroline, would yot dgrue thac the publie
Y wn LE == 24 poliqy of Bouth Caroline reguires hespitals bo
25 I'm not :llk.i.n.g about Joint Commisgion) I'm belking |og xeliltor putieme carw throngh oversight to ensuras
. Page 66 Paga 68
1 about == fust like you amid., the honpitcal Teguires 1 that the prtient recaives quality medical caxrqe and
2 tha d to get i ts prutact the hospital | o to have 4 high pricrity of safety for ths patienks?
3 aguingt any liebility, 3 A I'm awara.
4 and wy quamtion to yom, sir, if the dectur ig 4 @ dlewy. And would you agres that, in order o
5 oot ho smployas of the bospltal, cnd the dactor's 5 support the prblis poligy of 2outh Carolina by
6 tho ome thatis responaible, why doms the hospital 5 providing qualicy Tere, tho Stats of South Camolina
7 nesd the dottor to hmvs tha ingtiransce bacausa it 2 d.?unmhmrot\:h&m‘umu!nhl.nhmtntnnd
8 het inmiranos ko protact lepelf? 8 #adicald, to pay hospltale fox patlomt cars, ko
g I the phywiclan of the -- or whomsver -- the ] fund the msdiosl wniversicies of Bouth Caroiina and
10 licensed indszpandent practiticrer does not bavae 10 Bonkh Carolina Madios) Bchool fer phywician
11 wedical welpragtice, then it would hmve -- chan 11 training to deliver hwalth csxa to hoppitalik in the
12 thara would ba -- the .. whowwar was ac -~ wae 12 -- ba Asvaldp -~ ko daliver Health onre to paciants
13 barmed would then go aftar whosver thay could, snd |13 in the hompitals of donth Carolina and to offer tax
14 the hospital would have to «- if faund by Judgment, 34 reductions sng ﬂmniu grants o hoppitels in
15 than the hospital's insursnce rates would go up, 15 Bouth Carolina® Do yoa xgrea that thige ars ooos
18 ad 1t mould cost che hosplbal. 16 of the things that tha State of fouth Caxolina doma
17 If -« if the bogpitul's oot liable, bow could they 17 to puppars tha public palicy?
i8 go againat the hx:;rpir.ll'r ) g A Yag,
19 You'we saying thar thay're not lizhla, kut dny 19 9 ¥ow, ¥n'we -- wa've talhed »hout the zequizement of
20 wmight be declarad liabla. 20 nedlgal-geaff byluws and bylmm of the Roapitul.
21 But then the hospital hap It own insueunse L2 the 21 Would you sgrue that if tha hoepital -- thio ia &
22 bowpital's linhle, 22 hypotlwtionl guestion, B ]
23 And thelr premitem go up, and their rates -- and 23 A I conldh*t uadervtaznd that lant phrace.
24 811 kinds Gf other things gec takan inco accowst by g4 @ Typechetiaal questim, lppotheticel. If -» 4f tus
25 providera who are -- or orgenizaticns that they 25 bagpitel failed to sppropriatoly privilegs a
803.749.8100 Sotthern Reporting, Inc. www.southernreporting.net
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)
James W, Welss, MH4, MBA, FACHE Page 18 (69 - T2) . )
MeCord, et al. va, Laurens Connty Health Care System, et al. ) 012172016 )
Page 69 | . bage 71
1 physicim and allowed that prysiciss to practice iz 1 bylesws or the zhlan and raguletiona? . a
% the koppital dolung surgery, thac if that did noour, 2 A Rypothatically, 1f that occurred, pes, but chat . }
a that would bs & -- & violacion of ths oedigal-staff 3 abtuld not cecur. .
4 bylawat ' 4 &  8nould noe? . )
5 MR. SIAM: Chjeckicn. 5 A 'Thers should ba proceduran in place whare staff of o]
§ A Ho. Tke -~ you stated that if the hospical allowed 5 the boapiral do not allow a physician who dosoan't }
” thom to do Ehat, iz wounld Ba a violaticn of the 7 bave privileges =~
g wedical-gtaff bylawa, hypothasically? g 1 Right. - P
§ € Yenh. Bypothstiually? ’ § A -+ &5 do thees .- _ )
10 A  Mypothstirally, I don't undarstand the pojnt of tha |95 € night. .
11 quan.tim. 11 A -- to do thar particular surgery. * )
12 &  Okay, Lot m6 -- let my Ery £o do botter. The 12 §  Right. Wo thare ate othar provisicns of the ( )
13 zedical-ptafl bylavn bave a section in the bylaws |13 asdigal-staff, bylows snd rales sod regulations thet )
24 ogurding poivilaging of phyeivians, oorrest? 14 the madiaal pu!l. o requirud to snforom, qorrsct)
15 & Ia 10y, yes, 15 A Yes, ' )
16 @ all right. Hax that changed? 16 @ Az t'.h- failure of the medisal st2ff to anforge the )
17 & Yem. 17 reles amd requlasions or tho flionl -sEafE Bylews, . )
18 @ Who privilegos tha phyniclsno? 18 unﬂ/-n:; wotld be & violation of thodr dotigs, .
19 T'm not saying that -- who fe priviieging. The 19 gorTROLY ' N }
20 * bylews hava avolved -- che madical-penff bylaws 20 MR. GEAW: Objaction. ‘ P
21 nave evolved, and now they bave rulas and 21 A Hypotharically, yes. \ }
22 regulatdons thet cover thess in-the-weeds or 22 @ okay, A1l mght. All right. ,
a3 spacific chinge. 23 M I mean, you pave a hypathatiaal, 0 hypothetically, » }
24 Gy, Wall -- 24 yam. ‘ }
25 A 5o thay've -- thare'a part of the bylaws, medionl- log O  Mypothotloally, yeah. Oksy. Aod, hypothatically. )
Bage 170 Page 72 N )
1 staff bylaws now, and rules and rega. It's evolved | 3 42 that breach by tbe Dadicnl atatf onused imjury i .
2 #ince than. 2 ko a pn!::l.ol:u. thon the mpadicel semff will have —- ‘: .)
3 111 rTigat. Wall -- wall -- 5 woald heve Dranched itn duty vo that patiant, : }
4 A Bacallse == the issye being that rules and regs are 4 QOrTRCE == ,
5 sanlar to charga than tedical -scaff bylawn. 5 MR. GHAH) Ohjection. s }
& Madical-staff bylaws tyﬁically take a 11l vore of 6 R Ko. \ )
7 3 hundred parcant of tha medisal etatff. 7 Q =~ Eypothetizally? ‘ }
g 9 AIL xdght, Wall, thenk you ~=- kbhank you f£or thet B A Eypothatically, they would've braached ths X
9 bat -« g crgaglrzation's requirememts buc not to :h.u:v ~ )
10 A  Acd that's evolvad. 10 apacifis patient. ! )
131 9@ okay. 11 @ Bot oot to -- evan though the patient's the one '!:)
12 A In '03 I vould say the medical-scaff bylsws wers 12 that's injureds N
13 largs, and they coversd privileging and 13 A If che patient gaty injurad, then the pacient would i )
14 cradantieling. 14 tben bring the hospitsl organizatian imvolved in ! }
15 @ a1l zight. MWall, lmt Da — lut Do azend my 15 the -~ in cheir ingues concerming liabilicy. { i
18 hypothatizel then. Thesk you for that safamsatdcn. 15 @ Well, thot's whst I szid. ;
17 Would you agxes that the madical ptaff has tha |17 &  They'd both be liable. { 9
18 cbligatica through bylaws snd/er rules wnd 18 9 Aod tho -- thot's what Y pmid, There's 8 breach of : j
19 ropuinticns to prdvilege phyaicians befote thay 19 tha duty of tha medical wtsff to the patdiext by not ’
20 pirforn gurgery in houpitals? ap enforoing the Tulos and pegulncicns that it is S )
21 A Tem, 21 requized by law bo anferoa? ' )
o2 O  Would yoo agres thac if the asdioal sonf? falled to |33 Mz, BHRH: Objection. }
23 go through the pririleging proaoas of a deator ond (99 A Hypothetically --
24 B8 wan wllowed to praotice murgery. in the hespdeal, [o4 @ Eypatbetically? * -}
25 that that would be o viclation of tbe Gedlosl-Atrll ﬁmmmmnﬁ&ﬁ:%
803.749.8100 Southern Reporting, Inc. www.southernreporting. net )
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Jatnes W. Welss, MHA, MBA, FACHE

Page 21 (81 - 84)

MeCord, et al vs. Laurans County Health Care System, ot a.L 942172016
Page 81 Page 83
1 abguUTt & SCHEYAnE. 1 & Cxxy. And that woold bo a specinl relationship
a A Thers -- there is no such thing as & cotract. 2 that wonld be diffarant than -- than thay would
3 ®  Toaxo isn'ty 3 hawe with ¥almart ar Seats of anybody alaa Lhat's &
4 A Bo. thora‘s -- there's & agrasnenmt to pay, and 4 cormercial wnteblickmme, right?
5 then thare's infozmad cooesnt. Ths two of choss 5 MR. FHMW: Opjsction,
5 chings oo togather Co ensura that whatever -- . 5 * Might ba with Waloart o¢° Sears, but thaere ars other
T whatevar's coversd in the informed conasnt is dona, brd organizatisne chat would have the same relacionship
8 apd whatsver happsmy as far as paywant i9 concernsd 8 wich a commurdty.
5 is accompliched. #here's ths comecract? g @ Uh-huh, Lika -o like what?
ag @ £ 4 ~- the ing 4 t is -- is - is -- 10 * An ambulatory surgary canter.
11 in wich :.hc; -- wigh the dootar pacforaing the 11 9 Cexy.
12 BurgaTy, corract? 12 A Like & doctox's oifics,
13 A  The doctar sxacutes it to -- apd tha -- the 13 9 Oeny
14 organization amgists in thac partionlar evanc, 14 A R phymical charapy affice.
15 9 Bo lev ng just ask you junt & fev DoTe quapeicmp oo 15 9 All right. So soy -- glvn na sn axample cutnids
16 that immue. The sarvices that ane pace of tha 15 tho health pare fleld.
17 contract betwsan Woldxrd dud Hheriisld and Laurens 17 Vecorinary office,
18 County Haopitel, do you hsve suy dooumant -- hmwe 18 Skay. AL right. Theyr'se vary irgortmat,
19 yen bewn furnished with soy doctunant setting forth 19 A Bucsuss Wy waw — Ry RppY Jack Ruesell -- Irieh
20 waat thoss sarvicas ara? 20 Jeok Rusaell puppy'm very importaot.
a1 A 1 know of no cantract batweean tha crganization and 21 9 My Sheltiac are --
22 the -- and the two plaintiffs. a3 A I'm - I'm --
23 ® No. I'm «- Ehe ocontrnct ip -- i elvesdy adwmibtod 23 € ~= too,
24 An r» In ~- in the sdniopigne. I'n asking your Do (o4 A I'n glad to make you amdle.
25 yod know of any -- bavae you boan -~ let oy baok wp. |25 @ My ~- my Fhaltles arw, too.
Page B2 ’ Page 84
1 Eave you besn furnished winh oy deousent bhat 1 Buk, anywsy, that -- that would he &
o 1isra ths servioss thec sra part of the oontract . 2 rolstionship that & hogpinal wonld hava with - xnd
k] with ¥a. ¥tCord and Mg, Sherfiold Iy Lanrena County 3 thay -~ they liks to develtp the spoaial
4 fompital? 4 relgtionohip with the --
5 A lo. 5 A  Oh, I chink -- i
5 okay. Lok ma %o baok 30 A relaticoebip botwgon a I -- with the pabignts,
bl ~= & patisnt and a hompital, sod mok yoo this, 7 A - thers's -- there's -- thow's an abeolute -~
a bDooter, am s expart in this fields PRatientn thac B MR, SHAN: #Hait., Hold on. Cbiection.
] are undetgoing surgery and othar, ooybs, life- 9 THE DEPCMNENT: I1'm sotry.
10 changing axpori=ncms, would you say they bwvw a 10 Qo zhsad.
11 mpecinl Tolationship with the hospital ehae would |17 A  Tou want o ask a questian?
12 ba mgh proater than « pormul contract with a 12 @ 1 oald chat would bo what the hospital would waat
13 provider -- 13 to davelop with its patisats ip a cpeocial
14 W2, SHAM: Chjsction, 14 relacionahip?
15 0 == of sarvicea? 15 MR, SUAN: Objection.
16 & 1 can't gay that. 18 @ CozTact?
17 @ You don't -- you can't amy that? 17 A If chat -- that‘a tha question?
18 A Re. I can’c. 18 Trust of the commnity 58 of 4 paramount --
19 @ You doh't think thare's & ppaaia]l relatdonship with |49 and gnauciiyy thac we'ra contimicualy proteacing
20 a bompital? a0 paciante and thair rights, you know, is paranaunt
21 MR, SHAM; objettion, - 21 £o the -+ to our cowncry, Eo our comounity, to dur
22 A 1 chink there'n no oore apacizl vulationship thag 22 region. l .
23 what you agated way sarlier about the -- che 23 0 ALl might. All right. Ko, let ne ack you soca
24 copaunity and the boppital's relatiopabip with che 24 quogrionn abgut tha knowlsdge that the hospitad bad
25 community snd good will to ehe commmity. 25 abent msdioal malpractize baing camsittod by Or.
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STATE OF SOUTH CAROLINA
COUNTY OF LAURENS

Chris Katina McCord, Christopher McCord,
Jenice Sherfield, and Jerry Sherfield,

. Plaintiffs,
"

Laurens County Health Care System and
Greenville Health System,

Defendants,

IN THE COURT OF COMMON PLEAS
C.A. No.: 2014-CP-30-250

Defendants' Answers ta Plainiif)s’
Second Set of Interropatories

Defendents’ answer Plaintiffs' Second

Set of Intenogatories as follows:

GENERAL OBJECTIONS

Defendants object to each and every

one of the Interragatories fo the extent that the

Interrogatories request information that is prolected by the allorney-client privilege, is considered

attormey work-product, was prepared jn anticipation of litigation, was created or generated afier

and/or as & result of thizs lawsuft being filed, or #s protected by the peer review pri\'filugc. By

responding 10 these Inlerrogatories, Defendants are not cbnceding that Plaintisfs have stated a

cause of action, are not waiving any other

objections 1o discovery, or any objections 1o

edmissibility of evidence. Subject therelo, Defendants anawer the Interrogatories as follows:

21.  State the amount of professional liabﬂfty insurance coverage (hat the Board of
Trustees of Laurens County Health Care System deemed necessary for Licensed Individual
Practitioners (*LIP") to maintain at the following daies:

8) December 18, 2008;
b) February 19, 2009
¢) April 17, 2009

d) May 27, 2009,

ANSWER: Puwsuant to the Angust 2008

Governing Board Bylaws, which wore the

effective bylaws for all times relevani to this action, all members of the Medical Staff,

AN e T
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tncluding LIPs, were required to have malpractice insurance coverage limits s defined by
Joint Underwriters Association and Patient’s Compensation Fund, or coverage limits of
one¢ millien/three million dollars.”

22, Idemify and anach a copy of the documents setting forth the amount of
professional Habiltty insurance coverage thet the Board of Trustees deemed necessary for LIP to
malntein on the dates set forth in Interrogatory 21.

ANSWER: Seo Answer to Interrogatory 21, The August 2008 Governing Board Bylaws
have already been produced fo Plaintifls, _

.23, During 2008 and 2009 was Joint Commission on Accreditation of Hospitels (a/k/a
Joint Commission).the acerediting agenoy for Laurens County Health Care System or Luurens
County Hospital?

ANSWER: Yes.

Respectfully submitted,

Kegt}: N. Shaw SC Bar 07?‘859

J. Ben Alexander S.C, Bar 13323
. HAYNSWORTH SINKLER BOYD, PA
PO Box 2048

Greenville, SC 29602

(864)240-3200

kshaw@hshlawfimm.com
Attorneys for Defendants

vuets 41181

Greenville, SC
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STATE OF SOUTH CAROLINA
COUNTY OF LAURENS

Chris Katina McCord, Chrisiopher McCord.

Janice Sherfield, and Jerry Sherfield,
PlaintifTs.
\2

Laurens County Health Caro System and
Greenville Health System,

Defendants.

N THE COURT OF COMMON PLEAS

C.A. No.: 2014.CP-30-00250

Certificate of Service

I HEREBY CERTIFY that & copy of Defendants’ First Requests for Admissions to Plaintiffs and

Defendants’ Answers to Plaintiffs’ Second Set of Interrogatories were served upon all counsel of

record on'this date by depositing in the United States Meil, proper posiage affixed thereto, true
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The rasding and slgning of thip dspowition is
oot wdved by the deponent and commngl for the

Richard D'Alberta Pegal
MeCord, et o). vs, Laarens County Health Care System, etul, 877/1015
Page 1 Page 3
Wtata of fouch Carelina ; 1 . GYIRIATICNG
¢ousty of Laurung ! 2 Ininmwwmmmmufnr
H 14-CR-30-280 3 the respactive partise thot all objections ars
Chrla ¥atim Mocord, i -
Christopher Holmd, Jandoa ) Fl reyarved unrdl the tims of trial, caoept aa to
ghar?iald apd Jerry }
Sherfinld, 3 Daporitian 5 the form of ths queations.
}
Plaintiftn, ) af g Tais deponicion is boing takes puruant to the
} .
va. ] *ichard D'Albarto 7 Sauth Caroline Rules of Glvil Procadura.
) .
)
1 [
) g
Dater Auguet 7, 3018
Tiaw: 9407 a.m. - 10116 a.A.

Lawrens Councy Sealth Caxw Systom
22725 Highway 76 Eant
Cliogeon, Scuth Carolina

Reporcad py
Tickis W. Haatar, CVR

LS B O S I ) [ I TR
mmumwo‘;g-amm.st;ﬂt

ru:pu:uva parties,

Mhereupon, ‘. .
Rickard DrAlbarta, iming duly owern and
comnfened to speak the brutk, che whole trukh,
end nothing buc the truth, tescified as
fallowst

-

EXNINETION

BY HE. WRIGHT

4. Kr. DUAlbarts, you end I mot off the rugoxd, And
we mat previonsly. And I'm gming to bé balkding yoar
dcpooition smd Goking you sote qUoItisno. Yon've
Frsa a depoaition belors, bhven’t yfm

A. ' Yes, I mva. '

G. Okay. Gramd ralas you're probably fanidiar with,
but 1a0 oa juat meation thot tho Gprome Conrt

AFPEARANTRS
for tha Plafmtiffs:

FPor the Dafsadantae:

.
)
Aleo prenentr

- ftipulacicne:
Exprionricn by MT. Wrighcr

EXHIBITE '
{11 exhihitn wers marked hy Mr. Rright priar to the
dapogition)

Page 2

Joaeph G, height, IIT, Req.
WcGowan, Hood & Palder, LLC
Post Qfflox Nrawar 1778
Anderpon, Suobh Carolits 29632

Komath K. Show, By,
Hayugwarch finkler & Boyd, PA

, Dot Offioce Bax 2044
Groenville, fouth Caxolina 25602

Sandra Thompson

[T
s W M M O

W om oW USE W N R

A. Yes.

Page 4
roquizes wa Lo go over soma Of tha Tulos with the
wirtnagess,. And Shut i dordugy che course of oo
oeking you gueoticns, if you 40 Dot underptand a
quentlon, planss don't try to ANOWT. JUAE a8k o .(
to rophrasa the guostion if that's all cight.
Tou'll nend Lo give vorbal cesponsed. 09 Yes, o,
Yoo,

If T ank you & quostion tknt can by anewered by a
yor aor Ho, if you would Jjuont anewer pay or ‘ha, knd
then yoo omn -- LE yoo wigh to wxplain, you o go
phead st sxplodm, Put I wald ke for you to

snewer the Quastics that's presentsd to you. I3

that oknrt

Rrhibit Ho. 4, Madioal Staff Bylews. 4 A1l ©ight, Wa probanly woa't De-taking owy braska.
Exiibit Ho. 4A, Hedical Staff Bylams. w8 )1g It'a oo poing ko be & lovg dopositicn, I dan'h
Thiditc Fo. 7, Contrmot. LLRER moticipats, But 4f wa do take o bretk, you'rs
Bxnibit Ro, 8, MeCord Conditiooy of Admigmion, LR N wwars that you canoot discuen yoor tostineny with
Exhibie Bo. $, Soarfiald Conditions of Maisedom, 19§39 xuyeno an long 4r we bawve the doporitien pending?
Zxbteie Bo. 13, Areicle. W39 A Yam,
Behibic Bo. M. Gffiee 0f Inspestar Oenerml Xoport. 12 g1 D. A 1ittls bockgreund information. It yeo woumld,

22 give HE hOW Qld you are end WAt your prusemt

a3 enplogeons Ab. ’

a4 How old 1 am you sald?

25 8 How old. Dh-bmb.
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Richard D' Alherto Pago § - : P
MeCord, et al. v Lanrens County Health Care System, et al. BFI2015 .
Page 29 Page 31 .
1 9. mell, lot's look ab that. 1 A. The respomalbility of tha adainistrakipn? Is that ")
2 AL == in a quality envircamant. 7 what you maidy ' )
4 Q. Well, ooe of the funotlans of che medicox) stagf 3 @. Uh-kuh,
4 'hyh\n is the privileging of dootarm, corzsat? 4 A 1It's the xosponsibility of tha nedical staff to - }
5 A, Toac's carrscc, yas, s govern theraslvas, Aduinistrabion Oo8d not take .}
g 0. And you don't conmider tho privileging of dostora I3 tha responsibility to assura that the oadiem] ctaff \ b
7 to affogt the -- the protootion of tho paciapt? 7 follows thaixr bylaws, They kave their own sslf
B “A. Privileging of doctora ia to anguxe Chat ths [} govarnance. ’ )
3 phyuiuln.n hae all the qu;liflnatiom to parform g @. Right. But -« but thay ace usder the hospltal, ‘- ‘P
10 r.hnir'uo:k at the hompical. 10 The hoopital oould not epsxnte without a medioal }
1] &- Ripht., And if they don't have that - thoss 11 otaff, correat? )
12 quuiificatiens, it affeacts the saZsty of the 1% A. Tam, that's cazzvact, : }
13 patinnt, corraott 13 G- And oo the padiosl stadf lg sereing ene of tha : B
14 A If they don't have thope gualificaticns, they'ra 14 functions raguired by the Scuth Carclina Deportmest .
15 not adamictsd to bave privileges to the hospital. 15 af Fanlhh mud ¥nvircomental Contgol, Hha cpexatien L2
16 §- Mell, I mean, that's the fundtion of the bylevo, is |ig of the hoepital, correnty : )
17 to maka sure, righk? 17 A. Yoy . . )
1p A. That's cecrect. ) 18 0. Okay. fo then ono of the fupotican -- or oag of .
| 19 Q. 8o tha funotion of the bylows .i.n to make sure that |[q1¢g the requirsnents of tho bylaws io Zor the N }
| 20 you have gualified dostozn, oorzectf 20 Rhysieisns in the appolntmang ar privileging, both )
21 M. That's oorrect. 21 inicially and for i:l:_w oootioning appointmont, to - B
27 0-  And En hava qualifisd dostorw mamms thet khs 22 maintnin veldd professicoal 1lability ineuzange :
] paciant would be pxoteatsd, asrTact? 23 Sovorage, dorraalb? . B
24 Ao Bo. ad b Yan, ‘ )
55 @ If you don'c have qualifiod dootors, the paklests (o5 0.  Asd Ehat bhe fallure to maintadn valid profassionai - )
Page 30 Page 32 \
1 aza proracted? . 1 liakiliky "psuranes Qompany -~ sovorsgE ig wubjeat . }
2 A. i oan't -- wo oan't profess to proktsct the 2 to withdrawal of privileges by tho madical atnfs, k }
3 patient, He aan pnly do what wve oan to provids 2 oorract? ( }
4 guallcy cars of the pacisnt. 4 b Yma,
) 5 Q. That's tho di{ffarsnca botwoun gualisy varo and § O Aud it is & Tuquirsseat -- aod this is uuder 7.32.0 { )
& Frotootion of the patiency : - 6 -+ that tho information ebaut the medical .: )
7 A. Quality care is crwating the acoapteble standards of 7 profasaional listility lnsursnos coveymga be glvon ; )
.o B the practice of medloins without vaximkion to B8 oo the board, corrsot? ’ -
g Lmprove tho health of tha patient. g k. Yes, J )
10 9 And that's not proteating tha patlent or being 10 Q. MI right. How, as far &« nopitoring the " P
11 oonosroad about the gafaty of the patiant? 17 physicians’ coopliance with the madiasl atpfs .
12 A It has nothing to do with protection ao far an I'm 12 bylaws, that would be not in your ares of -- I a b
f 13 ctnoszned. 13 romn, thak vould not ba & Eumotien ERnt you would SN
14 S+ 211 zight. Now, one of -- 0%2 of tha 14 de oxr CEQ, that would e a fuootblon of tho medical \ h
15 gualifiostione ~- and thig lu ovex on Fogs 13. And |15 acaffy
15 42 you want to lesk ot the foll byldwws, thay're =- 16 M ‘."Lhath;m.lld ba a function of ths madical wtaff '* B
17 they're right _‘hax-. Derle with the qualifivotiono 17 leadarshlp. { }
18 af appointment of the -- to the médiosl ptaff wnder |qg G- Yeah. ind -- and that would ha -- do'ysu hove a ‘« )
19 1.1.1. Are you with me? 19 dosigration for the lomduw axr whataver it be i
26 k. Yea, . 20 aalled, madlaal ptaff direstor ox -- \ P
21 Q- Okay. And the bylows requira -- well, lek oe ansk 231 A, Yosh. Thess's -- Lhere'm -- Chare li & -- medical \ }
23 you this bofore we got lakto that, wWould you agree 22 oaeaf! leadarship oconsists u'{ tha ohiaf of sktaff, . j
o3 that it 48 the respeneibllity of tho -hooplital 23 ths chief of sraff mlact and -- and then ahairs of .
___'__ _ ’ 4 adminiptration to yake suro that .bhn bylswe Bare 24 ths various dopartments, ohair of Hediginwm, chalr '°.' P
¥——?5t¥;wulr adhared Eg By ERG GodiSEl BEBEET— o Hnmgace ohairoot OB bad Sanrlge .- Liogs leindg-of— . ﬁ
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Rlehard IPAlberto .

Page 19
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MeCord, gt af, va. Laurens County Hoalth Care Sygtem, ot al. 8772015
/ Page 37 Page 39
1/{ dnd thut pottlezent wam in -~ wvas it Jogmavy o | 1 him to poy that spcunt back.
/ Yobruaxy of 2014} 2 Q. Ocay, We'll - -
3 A It v fn che 12 tm ‘13 or 'l4 rangm. I'm.pot - 3 A.  But that - that amount he owed us was etill an tha
4 tivas flies, I can't rémamber, 4 booke, And I beliwve we wave willing to forgiva
5 Q0 Well e 5 that as parc of the settlemant. PBut thio cootraec
6 4. Ym'ie genapelly correct. 6 war oxplred,
7 @ Yok, IE was -- it was aftar M. Moord'a sargery 4 ©. Okey. ¥Woll -- ckay. Lot ms Just mak this )
8 and aftor Ms. Fherfield's gnrgarias, BoTRegt? 8 quention, snd wi oan leave it. In oy oveat
g A Yas ’ 9 Eaurcns Hospibal was eontending chat Br. Brown owed
10 & And it was afrar iduly the 9th, 2008 when Rr. 10 that atount bacaoso that wax & comnterciaim in the
11 Brown's insnranos ran onk, corrwat}? 11 lawsuic thet you bad with Ir. Brown, oocrect?
13 B T'don't -« I don't koow 4F bis ingurance ram out, (1o A, Yes. ’
33 @ Fo. Ro. ¥a. 1 wesn, it wae aftar July thoe fth, 13 9, Ckay, Jmd == and the contraat roquired thes br.
14 3003 when thio mmstimasnt wis reashed wth Dr. 14 Brows maintedn phywielan profesgionel linhidiey
15 Erown? 15 inguranse, oorzecel
16 h. Yas, . 16 h.  Yes. Corrmob.
17 Q. Oksy. Bo in other worde, A of Jnly the Sth, 2000 |37 @. Aod the contract roguited in Article § that the
18 tiis sentract was Atill in sEfect? iB minintn emomt of said ‘inpirance would ba coe
19 W, EHRW: Objection, 19 millien dollars per cliiw or throo millicn dolimrs
20 WIIRESE MIBWERS: . 20 agpIwgets. JXo that oorraoct?
2] A Mter July of 200% 1 think thar -- 21 A.  Yes.
22 ' THR EXAMINATION BY MR, WRIGHT CONTINURI; 22 9.  Okay, Ew,h‘tmmmmtthnuhukodu
23 @ In other worde he -- lw still owed tha hoepital 3 Exhibit Kushar 8.
24 momey wndex the cootradt) 24 (Exhirit Wzmbars B mnd § Intraduaed)
25 A. Wall, there -- tchere might have been a subgequent 25 THE HXAMTHATION BY HR. WRTGHT COMTINUES:
Page 38 Page 40
1 aMendun to thdm contract., I don't recmll. Thie 1 0, "and thooo ars dotumentd of Lanrehs Deunty Hospital
n cenbrart was for'a spacifin period of time 2 that ware sigmed gt bhe biee of elalseiun by s,
k! wpired, But there wdght hrve bean ah mddendum 3 MoCord. Andmﬂ‘;ltu‘mbuiuaﬁoﬂm:that
4 related to that piace of i, I don’t racall. 4 war sigued on néntsaton by Hrs. Shprffald, ATe you
5 Q. Wall, vo dou't bave the &ddsndmm. Fo if thero war 5 generally familiar with those Geoummbte?
¢ 57 adianduw, then the poutrmct royuimed Dr. Srown § A ot ppecifically. I kuov wo have them,
7 ta supey the sibunt, but he oould redose thoes 7 Q. Qemy. All zight. Wow, ooder fisannial mgresment
a spovmts by working apd so amch of it bedng forgiven ] 1t aaya, *Tha underyipned agress he sighe ac agent
9 #a5h month, oorract, ovar on Artfole 42 5 or wo paticnt and that in cenwtderstion of tho
20 M Let we tnk.n & ook at that, Artiecls 47 10 aervices to be rendsrad to the patient he hemby
11 Q- Tes, wir, 11 dodividpally obligates himcelf bo pay the account
12 A Well, thic wav -- this agreement was for a threa- 12 of the bospital b wooordmmce with the rogulasr
13 yesr tetn according te Arkicle 4. fo this 11 rates and torns of tho hoopital,® Do you ses thact
14 sareanent would have expires, Aund what I'n saying 14 A, Yes.
15 ig eHAE theze == If »= Af == if bhore -- if he did 15 Q. Okay. What m the servicao to b# renderod to the
16 not parisfy hia 8ebt, then wo weuld have had some 16 patient?
17 otlisr ngroomedit Lo _mn'nct the resainivg amount. 17 A It varies depemding on what the patient is here
1 0O- ¥ao At -- wrd you dn"h xoow saather he -- 1g for. Tt conld be inpaciant and pany pervices
19 A.  And I'fenit recall if we did ex noc. 15 related to baing an inpatienr. It could be
20 ‘n. Ckay. DBut in any avent Dr. Brown owed F2X7,000 20 sutpacient., Could be lab work. Amything that wa
21 wrder thls contradt until it was forgiven ip kK 21 provide by cuy providare here at the hospital.
a2 sottlemaht? 23 U, What pervicss dp yom Tendae?
23 A. Be owad chat amcunt .of money after this contract 23 A. The bwat say I cip answar that {g to ggy we'rm a
24 axpired. And then we -- and I Zan't ranesber -- 24 full xervice cosmupity hegpital. The sarvicss we
a5 bomantly con't remenber if we had way egreswnt for |ae render are genornl ficpakient care for a mulbitude
803,749.8100 Southern Reporting, Inc, www.aouthernreporting.net



)
Richard D' Alberto Page 11 " J
McCord, et el. vs. Laurens County Henlth Care System, et ak 8772015 -
Page 41 Page 43 )
1 of diagnoses, and outpatiert care for postly 1 % Yem, }
2 tasting amd procedures, 2 0. Taat would ba covered. But coiplianae with DHEC : }
3 0. Lou's calk sbout inpovient cars. cmabedy's in the 3 TagulnticRs would bot ba asvered; ia that gorcect? .
4 hospital ‘tor surgery. What -- what parvioss do you | 4 A, Bo. That's corvect. 3
5 zaadeT? ’ § 0.7 AL might. Weat about cuxplimacs with Joint C}
6 A. The -- obvicualy if chey're hars fox purgary, then & Comniggicn reguizsments; would that be a mfn-.tct ) )
7 there's ~- there's the cost associaced with the use 9 that would bo provided to these potlonve?
B of the OR, thare'p & cost ankociated with the drugs g A Ho. ’ ’ . P
9 and equipsdoc and matarials used. g @. 7eat -- that woolda't -- )
3p 0- Whab garvicos sxe providsd in tha ORP 10 A e ,‘ -}
11 A. Too saxvices that are provided In the OR ars -~ are |33 Q. Why would that niot by 8 sarviae? ‘
12 the gtafl to pupport tha physiocian, tha n.u.rgann. 12 A. ‘Those -~ those axe regulacory ngnndn..u thar govarn . }
13 Q. Mho would that bat 13 the -- the operatlon of the hompital chat zre . h
1¢ A That would be OR teoba, sarub teche, circulacing 14 sathar related to nationml standardy oX stats or .
15 auxes, thoes kinds of positicns, ansstheais. Thowe |15 faderal law, : S/
16 kinds of things, 15 Q- Aud po ncaplipocs -- somplienco with atats or . }
17 ©. Nhgt otber servicsp ip tha ORY 17 Lasers) law would not be a -- & Rarvios that weuld , )
28 M. Tout tha hospltal provides? 18 ba rendered to the patients in your hospitals 48 .
19 @ Oh-hwh. 13 that oozxest? * }
20 A, Yosh, The hospical provides bamically everyching  [gg A.  Yes. )
21 axospt v.ha_physiuian service. Recauss the 23 Q. Thet $» aerroce? \ h
22 pbyaician iz 8p independant practicicnsr. 7Tha 22 R, It would not -- you paid not ba.  Yes., ,
23 physicdan providan thelr own sarvice. 23 Q. Okny. 5 -)
54 B. Hospital Tempeasfble fex the clasning of the -= 24 ME, SHAWs Can wy tako a quick break? )
25 A. Clasn the room, Yeg. ] 25 MR. WRIEIT, Sura. “ )
. Page 42 Page 44 ’ }
1 0. Ssspieal respoosible for the bed linens, making 1 {CLf the renord Prom 10:08 a.m. )
2 surw they'Te -~ ) 2 il 10410 0.m.J ’ . }
3 A tes, 3 THE KXAMIRKTION BY MR. WRIGHT GQONTINUES: ( ’
4 9. =-- clgsa? 4 @ Would you apres with me, Me, D'Alberto, that tha ; )
5 A. Yes. T bast wvay co aoswer that in ganeyal is 5 rangm of sarvicam to bs Tenderod bo the patimt ag "
I saverything that's pob the spsaific physicien doiog € 'nn forth in Exhibirs 8 and § are not liated in the ’ }
el the vervies iw the hospital ‘s, ’ 7 eootrastl . : )
g Q. Bespital services inclode complinncs with DHEC g A In which concraet? ,
5 ragolocdoasy g O Eight wd 3, N -}
‘|10 MR, SHAMh cbjecticon. 2p A And are nat listed in chist ! P
34 UITIESS ANBNEES: . 11 @ Yeah. - )
12 A, Mo, that's not specific to thia dmasion critazia 12 A I haven't lnogked at thase in a whils, @0 lat o=
13 -~ or thie conpenc. 13 take & lock, This is thoe gunmral consent form. It R }
14 THE EXAMIMATION BY KR. WRIGHT CORTTNUES: 14 dosan't -- it doeon't list sverything that we do, . ;
15 @. 8o thoy cen ba -~ the bospital d.;um'r. hava to 15 @ Right, m:'-'w quastion. The oonditionms of ( J
16 provide a yoom bhat's complimnt with the fouth 16 wdnippion stats that sarvices-arw to be rondered by P
17 Garolics Departament of HEualth and Boviromsantal 17 tba hoapital ko the patient? ; N )
18 Cohtrol rogulationna?t 18 &. Righe. ‘: p
19 A. ch, purs we do, yen, 15 0. My question to you, quite cloply, is thn renge of \ ?
ap Q. o thet'd by cna of the parvices? 20 parvicap to be randorad to the pabiont s net .
21 M. Yesh. But thac's not & - I'm undarscending -that 21 Qdutad in chin doccument, acTEagLy . }
22 you're talking sbout eervices provided under thie a5 A Yes. : }
23 agreemant by ths patient, 53 Q. 1o that corraot! . )
T 7g B WEREREHT g=thecccthoslinend L-gewn,.——. . l9g A.__Jes. U N Y
25 that't -- wodld chat he a parvical 25 . In bkes. MoCord's ougo. her madical bille to the -- —r
§03,749,8100 Southern Reportlng, Inc. www.sonthernreporting.net 3
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Chris Katina MeCord, et al. v. John C. Hyde, II, Ph.D.

Laurens County Health Care, et al. ) April 05, 2016
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2
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4
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9
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i0
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15
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Chris Xatina McCord, et al. v. John C. Hyde, 1II, Ph.D.
Laurans County Health Care, et al. Rpril 05, 2016
Paga 204

O ST oy th e W RY

19

EEEEREEEERE

21
22
22
24
25

Q. (By br, Wright) A1) right. All pight, Bo in
"this perticular ¢ass, as it's been polnted ak, Ehs
inporanca coverage thet was.available to Ms, Neford and
e, Shorfield was subpequently divested of them besausa
thy insurance coverage that Dr. Brown subsequenbly
cbtafned either did not chtein extended coverage
endoraemant or prior claims endorsemsnt, eorrect?

A, That -- that's absolutely --

. PHAN: Ohjsotioq,
L, -- correot,

3 WITEESt  Eorxy,

bR, EERW: That's all right., I didn't
udaratand that question, so I was cbjsating.

Q. (By kr, Mright) Ist me ragtaba it. In this
partionlnr cass, do you have an opinion whather or mot
the ingurance coverage that was at one tims svallsble for
Ma. Meford wndsr ber thres surgeries and Ms. Shorfisld
undar her mrgecy s not maintxined bacauss thers was np
tubgequent purchane of axpmndad coversge endorsement or
prior claime sndorsemant by Dr, Bvewn?

&,  Abeolutely correst. That's ~- that's the
reason that thoy did cot have coverege, becauss ne had

falled to buy thoga --
Q. Inyor -
A, - limits,

Page 202

3 nillion aggragata.

0. Ckay. AID right. Now, if you would, look over
on arkicle 24 om page 1.

L I've got it

0, Whera it pays, "Throuphout the term of tha
eyremrent and the repayment paried* -- which wa'll gat
into a little hit latar -- 9ths physicdan, Dr, Browm,
mst comply with all provisicns of the medionl ptaff
bylaw of the hompital ns wall ap othar policion and
procedures, rules, and regulations.® Do yon see that?

A Ida A

0. Yow, in your cpinipm, did Dr. Brown coaply with
provigiona of the medical staff bylmws and this. oontract
by mainkaining the inmmance and the regolred minimem
Uimiter :

A, Mo, Ea falled to comply. I think it'ea
breach of ths caatrast. : _

0. All right, mir, And wnder srtdcle 5, item 3
iundsr there, if the hospital «- if ths physician falls to
maintain the professianal iiebility insuranca, it gets
canceled, then what is the Tight of the bospital?

2. Wull, bottom line 5 they can cannel the
contract -~ °may alect to bepminats or cancel thas
cantract,

0. 21 right. And, if you mote in article 4 whars

EREBERS RSB Pl waomuammmw [T

Paga 203

0. TYesh, In your professional cpinion as &
bospital adninigkrator, would yon consider that faot
whare the insuranca coverage beoawe divested an being a
violakicn of tha medical staff bylews?

A, Xbsolutaly, It's clear that it esys hava dn

- affeot at all timea the mdnimm professional Mebility

iopurance, And it -- that ip & de faoto vislation i€ it
dogs.not cover part of the -- the patient populatien that
this indvidual had, .

D, A1 right. Tat me ask you to look at Exhibit
mmbar -+ I think it's 7, ths subsidy contract.

A, Yes, glr. oGot it,

Q. Dr. Bde, look at -« that!s the coobrack
between Laurens Coumnty Hogpital and whow?

A, And Pr, Byron Brown,

Q0. And, Dr, Byde, 1f you wondd, lock st arkicle 5,
I baliave.

A, I'wegot ik, Tormnabien.
f. Well, lat ms ask you to go over to acticle €.
A, Oy,

Q. Dots this article Tequire that phywicien to
saintain professicoal lability irsurenoe? .

A, It doee,

0.  Towhat sreumbs? : )

A, In the smount of 1 million par claiw or

Wit w1 oh U e W b g

10
1
12
1
14
15

16
1
18
19
20

i
2
23
24
pLd
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it sayr *Repaymant,* @ you see that whers tha mibaidy
uillbefti:givanat_nmtapmrgtadw.tfnrtenyam,
1l ==

A, I do gea ten ysars, 120 months.

. Q. Yeah. New, if you'would, turn over to
Brhiblt 29, And whst i ths eotunt that the hospltel wes
wadving pf that debt of Dr, Ercwn ‘each month?

A ¥%,370 per ponth,

0. Bnd e of May the Jisk, 2011, which i a little
bit over a year and a balf later, vhat ip the mmount
that's owed by Ur. Brown to the hoaplal?

A §257,78L. -

0. Inyour professional opinion, did the hespital
have the right that 1¥ Ir, Brown did not maintain ths
insuranoe, to require the full emount of the $257,600 to
be repuid? .

« A Yes. It'sstipulated in the contract. They
tordnete the contract smd then agk far whatewer tha
outgtapdies belanow wna st that tima,

g. #hen you testified earlier shout the hnapdtal
had right £o require Br. Brown to pimchase the other
ingurenos ta be in cemplianos, if thoy hed ook -~ if
Dr, Eoesm had nok purchased that and thay bad requasted
it, could the full mmount ef the indsbtednesy besn eallad

pon &nd set ko repayment by Dr. Brown?

!
'
I
|
|
'
!
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Chris Katina McCord, at al. v,
Laurens County Health Care, et al.

John C. Hyde, II, Ph.D.
April 05, 2016

F=3

HheEnNeses

- Page 205
A Tee, Thet §257,000, odd omnts -- or odd
dollarn,

8. Al zight. Now, Exhibit Wumber 35, 1f you
would, lock at that.

L, Yes,

Q. This ip a aheck, Premium Plnancing Epecialists,
Ino, Dr. Eyds, in your profesgiosal opinion, wes timt a
finmncing mochanizn that Dr, Brown could bave used to pay
the premdwrs as he kad in the past?

A.  Yee, It bagically 15 sumabody paying it st
onee and then getting paid to take parlodic poymente and
chatgs intarest,

Q. Ckay. I'n golrg to okip over A lot of that
bacavse of tima, Fow, you ware asked mboub the docorsnt,
Conditiens of Advipsien, Amd that womdd be either
Exhibit 7 or Exhibit B, so, 1f wu wonld, turn to thet.

A, Bure, It's ymmbar 3.

Q. Okay. Now, you're aware from the testimony of
¥s, Bpeves that this dommmnt was prepared by eployoess
of laurens County Hompital?

). - Thet vas oy wderstandizg that it was, yes.
And that's my raccllection of hsr testimomy,

¢, BIL right,

R, BENA: I'm porry. Whope testimony?
¥R, WRIGHT: Reoves, I think,

17

E R R R E LS wwmaume e e e

B Pags 2be

Q. Eaped upon your backgtound, training, md
axpariance, in your opinion, when hospltals snter into
pontracts with thaix patian‘ts, do the hogpitals =+ arm
the hospitals required to comply with all state laws wnd
ragulal:ions?f

A.  Absclutaly,

G, In your professicual opiniem, when a hoepibal

.antare into a cootract with its patients, iz &ho hespital

required to cooply with all federal lews and regulations?

A, Bbsolutely. Ves, slr. That apply to them, of
COUrsa, )

Q. Dr, #yde, in your professicnal cpinien, when a
bompitel enters into m combract with its patients, is it
roquired to comply with regulations and profulgations set
ferth by Ate acoreditatien agency, the Joint Ommdegion?

R, Yes,

Q. Dz. Apds, when o hospltal entore doto a
oontragt with itp patiemt, is there & romuiremant thet
the hospital coeply with the medical stadf bylaws that it
hap drmm 1p, it has approved, tha msdical staff has
approved, and thab relute epscifically to pirticus thet
nffact the rights and pafaty of the patient?

¥R, FERR: Ohjectiem,
A, Again, wbsolutsly they're raquired to do that.
Q.  (By Mr, Wright) Dbr. Fyda, 1n your profesmionsl

[ R
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IR, GHAM: I don‘t think ghe testified to that.

Might have basn Bandra Thompsen, buk I dom't --

0, (By Mr, Weight) Okay, Well, cme of them
tagtified tothat, Abd I belleve sha testified it hed
been in exigtence ainae 1933,

A, Irecall it belng testified to. I didn't
remenber who, It was ome of the bwo, but, yea.

§. M) dght. How, did Leursns Domty Hospital
choasp to 1ist all of tha services that it provides in
that docment ar did it just refer to all services that
vy be rendared?

A, T think it -~ to me, it was  blankst
roforence -- :

Q. Lot m shov you right there.

A It says, *rhe umdersigmed egrass he migme ap
agent in conpidorabion of sarvices to bs rendared.® It
doon't gay Just -- 1t sald all services, or I take that -
to bo sarvicss, period. including evarything.

Q. All right, S I'1 agk you pgadn, Did -- the
hoppitel, when it wos dreing this agreemant up, did it
chootie to dalinaste 211 of tha @ifferomt parvicas that it
vas going to provids to M6, MoCord or ¥s. Sharfield, or
did it just refer generally to all gervicss?

A, Gemerally all. It didn't gpesify ¢r have a
Iaundry list of everything. ;

L L - R T, B N R VR

10

Page 203
opinion, as part of tha eootrect, is the hospital
raquired to oamly with contracts that 4t enters dmo
with phyalolans, surgeons that are goirg to perform -
operations on the putleats, and when thoss provisions in
the contract comply -- I mesn relabe o the health,
pafaty, walfars, or legel cights of the patiemt? Are
thay required to ooaply with thoss?

L Npin, yes, sir.

§. And, Dr. Hyda, in yrur professional epinden,
did the hospital ocoply with the requivements of atate
law, which was the pdopticn of the hylaws, - that the
bylews required thut the physicisng tave ang maintain
profesaional lishility insurance?

¥R, EEA  Cbjectionm,

Q. (By Mr. Wright) Did tho bospital comply with
that?

R, B Objectien,

A, ¥o. Thoy failed to camply with thet section of
the expecta- -- of the bylaws and also the requiremsmt by
the ptate thmt thgy -- that they are bound to apply -- or
ceoply -~ oaply with tha bylmes.

Q. (By ¥z, Wright] Aud bow about, in your
profasaional opinion, did the hospital comply with the
cbligations wndsr tho comtract with the phymician
requiriny that physlaian to anintain inmranse coverage
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g STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS
! : ) ~
: COUNTY OF LAURENS ) C.A FILE NO. 14-CP-30 0'\2/
' Chris Katina McCord, Christopher )
L McCord, Janice Sherfield, and )
- Jerry Sherileld, ' ). :
: ) AFFIDAVIT
Plaintiffs, ) OF -
) JOHN CHARLES HYDE, |, PhD ¢
vs. ) §618-36-100; 15@129 SQQA o
) < m = £
Laurens County Health Care System ) -2 =
and Greenville Healthcare System, ) T =
) ng o o
Defendants. } = £
) -y v +1
o 9

: PERSDNALLY APPEARED BEFORE ME THE UNDERSIGNED, FIRST BEING DULY

' SWORN, AND STATES AS FOLLOWS:

1.

in the Departments of Health Sciences and Family Medicine.

| am currently a professor at the University of Mississippi Madical Center
My duties include

teaching, research, and administrative responsibliities in healthcare management,

health services research, clinical outcomes, and research designs.

| also advise the

healthcare community on management and administrative / legal issues. | also work as
a Health Care Consultant providing independent experfise and advice to various
healthcare dslivery organizations covering a large span of administrafive issues. My

vitas.
2,

background, training, education and experience are set forfh on the attached curriculum

This atfidavit is made pursuant to § 15-38-100 of the South Carolina Code

of Laws {19786), which reguires that this affidavit must speclfy at Isast one negligent-act
or omission claimed fo exist, and the factual basis for the negligent act or omission
based upon the avallable evidence at the time of the filing of the affidavit,

3.

The evidence made available fo me for my review prior to the making of

thls affidavit includes;

a)

b}

Complaint entitled Chris Katina McCord, Chnstophar McCord, Janice
Sherfield and Jerry Sherfleld, Plaintiffs vs. Laurens County Health Care
System and Greenville Heaithcare Systam, Dafendants CA File No. 14~
CP-30-250;

the ducuments supporting the allegations set forth in the Answer and
Counterctaim entied MAG Mutual insurance Company , Plaintiff vs Byron
A. Brown, MD; Laurens County Ohstetrics and Gynecology, LLC, a - South

Carolina Limited Liability Corporation; Pamela Nsighbors;  Carroll

—_— —_— =

1
ATTACHMENT 34
326 |



—— j— —_— — .

Neighbors; Lisa Dennie; Jeffrey Dennie; Dixie Mitchell; Betty J. Ward,; and
Donald Ward, Defendants; C.A. File No. 6:14-cv-00353-TMG;

¢ Medical Staff Bylaws of Laurens County Health Care System;

d) Subsidy contract between Laurens County Health Care System and Byron
A. Brown, MD;

e) Exhibits labeled 1-89 .
f) Medical articles re hospital deaths referenced in Complaint;
South Carolina Dept. of Health and Environmental minimum standards

regarding hospitals; and
hy  my knowledge and experience regarding |literature on hospital
administration, Joint Commission Standards, and similar information.

4, Through my professional standing as set forth above, | am familiar with
the applicable standard of care for hospital administrafion specifically applicable to the
promulgation and enforcement of Medical Staff Bylaw, the enforcement of confracts with
physiclans who are privileged at hospitals, the requiremsni and enforcement of
physicians professional liability insurance by hospitals, the responsibility of hospitals to-
protect the patients undergoing surgery in the hosgpital, and.the public policy of states
and -the fedsral government fo provide oversight of the health care industry for the
protection of its citizens and specifically to ensure quality patient care in hospifals.

5. | have reviewed the svidence submifted fo me, and based upon my
expertise, as set forth above, it is my opinion to a reasonable degree of medical
certainty that Laurens County Health Care System through its agents, servants, and
employees failed fo do one or more of the following which a reasonably prudent hospital
would have dona under the same or similar circumstance:

a)  to require that physicians holding privileges to perform medical procedures
at jts facllities have and maintain professional fability insurance in an
amount and of a type sufficient to protect patients who sustain injuries and

" damages from the negligent acts or omissions of the physician,

b) - to require that physicians holding privileges to perform medical procedures
at Its facilities provide proof of professional fiability insurance in an amount
and type sufficient to protect patients who sustain injuries and damages
from the negligent acts or omissions of the physician as a condition for
continuation of the physician's privileges;

c) to use reasonable care {0 monitor physicians to ensure that the
physiclan’s professional liability insurance remains in effect, especiaily
when the hospital knew or should have known that the physician’s
treatment Injured patients;

d) to monitor the performance of physiclans holding privileges, o mvastlgate
circumstances in which a physician holding privileges injures a patiert, to
investigate-complaints made by patients, nurses, and hospital staff against
a physician holding privileges, to take appropriate remed|al actions against
a physician who holds privileges when that. physician's treatment has
injured patients, and to ensure that the physiclan’s professional liability

insurance remains in effect;

Y



e)  torequire all physicians privileged to perform surgery, especially including
‘Byron A. Brown, MD, to comply with the Medical Staff Bylaws which
reguire the physician to maintain professional liabllity insurance coverage
on patlents Injured by physician malpractice as long as the physician holds

privileges {o treat patients at Laurens County Health Care System;
f) to require Byron A, Brown, MD to comply with the Subsidy Contract {o
" - maintain professional 'Iiability insurance coverage on patients injured by
physiclan malpractice as long as the physician is receiving bensfit under
the Subsidy Conifragt and holding privileges at Laurens County Mealth

Care System; and ‘

g) o inform patients directly or by public media who were severely injured
and have a potential claim for medical malpractice that notice must be
‘given before a claims-made insurance policy is cancelled or nonrenewed

fo preserve insurance coverage on the claim, and to whom the notice s to -

be given, since the patients are not reasonably expected to have this
Information which was available to Laurens County Health Care Syster.

8. H {s my opinion that it Is more likely than not that the deviations from the
standard of care by agents, servants, and employees of Laurens County Health Cara
System proximately caused or contributed to the damages incurred by Chris Katina
McCord, Christopher McCord, Janice Sherfield and Jerry Sherfield as alleged in the

Compiaint.

7. The factual bases for my op}nions are the dacuments identified in
paragraph 3 and my " background, training; education, and expenence in hospital
administration for over 32 years.

8. This affidavit is given in compliance with §§ 15-30-100 and 15-79-125 of
the Code of Laws of South Carolina (1976, as amended), which does not require all
nagligent acts or omissions known fo me fo be stated in the affidavit. - Further, |
anticipate that upon recelving addltional facts from documents and deposrtion festimony -
that my opinions may be confirmed, supplemented or amended.
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Swomn to and subscribed before me
this Jokday of April 2014,

QHW/U Qecddar

Notary Public for Mississippi

My Commission Expires: __/3.//% [ J‘/

%-éé

John Charles Hyde, it L/

MLIZTH

OF ﬂw
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Chris Katina McCord
August 3, 2015

. Page 1
STATE OF SOUTH CAROLINA )

: IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS )
Chrls Katlne MeCard, )
Christopher McCord, )
" Janico Skerfield, and )
Jerry Sherfleld, )
)
Plairn'.if)fs,)

VE- ) C.A No. 2014-CP-30-0250
‘LammsCmmnl})Ica]ﬂlCm)
System and Greenvills )
Health System, }

)
Diofendantz, )

Page 3§

INDEX OF EXHIBITS
Defendaats’ Entered
No. Description at Page

* 1 Laurens County Health Care System ;
Registration and Consent Forms 62§

Entered
at Page -

Plaintiffs’
No. Deseription

I Medical Bills, Laurens County Health

Care System 104
DEPQSITION OF CHRIS KATINA McCORD
August 3, 2015
PURSUANT to Notioz and/or agresment betwesn INDEX OF EXAMINATION
the parties, the deposition of Chris Ketine McCord, )
cafled by the Dafendants, wes taken commencing at the
Bour of 9:54 a.m. on Monday, August 3, 2015, at the Lew By Mr. Shaw . ......ouennn, Page 4
Offices of McGowan, Hood & Felder, 11.C, lSOlNorﬁl
Fant Street, Anderson, South Caroling, ByMr Wright.................. Page 103
SUE N, HAYNIE, Reporter ByMr.Shaw............... ... Page 107
Page 2 Page 4
APPEARANCES: 1 CHRIS KATINA McOORD, havmgﬁrsthcmduly -
MoGOW N LLc 2 totell thetruth, testified as follows: - :
1501 Narﬂnm.{l”mimon FELDER, 3 EXAMINATION
P. 0. Drawer 1778 4 ByMrShaw :
Anderson, South Carolina 29622 8 Q= Mrs. McCord, we had an opportimity to meet just a &
BY Joseph O: Wright, Bsquire 6  second ago, but 13 Kea Shaw, I
o e 20, but again, my name w, I'm with the
bebalf Plaliff 7 Law Firm of Haynswarth Stulder Boyd In Greenville and I
8  represcat Laorens Connty Memortal Flospital in this case f
9 which is now part of Greenville Health System. We're here
HAYNSWORTH SINKLER BOYD, PA. 10 todny to takeyonr deposition. Flave you ever hed your |
ONE North Main, 2od Floor 11 depoaition faken before?
Greegyille, Scuth Cerofine 29601
BY Kenneth N. Shaw, Esquire 1z A Mo ) _
..... Cn behelf of the Dofendants 13 - Qe Alright There'sw few ground rules that § oeed
14 togo over with you. The first and most iraportant one i
P s 15 bﬂghlmkyauqluﬂommduy. 1t you eoold, please
Christopher McCord 16  respond to fhoge questions verbally with a yes, a o, some |
Sandra Thompson, Laureas Commty Health Care System| 17 type of verbal answer as opposed to a bead shakie or an ub- [
18 uh, uh-lmh type kind of anewer, okay? £
19 A Alight
STIPULATIONS: 20 Q: And now that we've started the depasition, ifyou |
. . 21 comid, any questions that you may have, please direct thnse K
This doposition Is taken pursuant to the South Carolina 22 guestions to me a8 opposed to Mr, Wright, okay? ;

= Circuadt Court rules of Civil Procadure; reading and gigning
of&ndapmltlonbyﬂmwthms mhmbymh’ed.

Mo M
[

tuday hmlrat&nypo!ntin ﬁmmneedtatakeahzuk, :

A Alright,
Q: I'm oot sure bow long we're godog to take here
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Chris Katina McCord
August 3, 2015

Page 105 Page 107}
1 ths hosphal, And the year prior to thet, it wes abow 1 EXAMINATION:
2 %mmwmmmtﬁmlmmhmadmm 2 By: Mr.Shaw:
3 ives, 3 O latmeaakyonamuploaﬂolluw-upqnesﬂonsto
4 Q: AreymawmmntmremCountyHaaplm]mted 4 that' At the tme that yao signed this document, did you
5 intheir documents thet they sent to us that oy S190 had 5  dlscuss — The docament, your signahire was witnessed by s
§  been taken out? &  Teressa Franks. Do you see that? :
7 A Yes, 1 A Yes, i
& Q: Is that accorate? 8 9t Do yon recall whether or not Teressa Franks fs the
] A No. Iin waiting on copdes from the IRS now o 9 persop that bad yoo slgm this document?
10 grtthat, liks & hard copy of my taxes where my mongy wen 10 A T guess thafs her nampa, T don't rememmber her
11w, 11 neme of face, P
12 Q: Okay. Do you know how much now Lauress Cornty 12 @t Did you discoss this document with Teressa Franks §
13 Hospital is contending that you gwe on your secmmis? 13 orssyune else prior to signlog it? g
14 A According to this paper you gave me the last time 14 A No, wadid not go over it paragraph by paragraph,
15  wemet, notiing, 15 dewll by deil.
16 O Alright So the docorents that Lanrens County 16 Q: INd anyone, and siner we're talking abont thiz P
17  Hosphta forulshed vs with sald that you owed nothiag? 17  parsgraph, the Financlal Agreement, if you would, go sheadd
18 A Saidthat] ows noffsing. 18 andread the frst seotenco for the record o whatthat i -
19 Q: Now, at the time that you signed this document, 19 sy
20  when it refers ta the servites £6 be rendered by the 20 A The very first sentence?
21 hospital, vrag It your intent that the services to be, 21 (O The first sentence of where it says, "Financlal
‘22 readered by the hoaphtsal fnciudes the hospital complisnce | 22 Agreement,” what it says nfter that,
23 with thelr Medical Staff Dylawx? - 23 A: "The undersigned agress hie signg as agent o1 5
24 Al Yes, 24  padent that in consideration of the serviots to be rendered
25 MR. SBAW: Objection. 25 1o thet petient, he hereby individually cbligaes himssifin
Page 1086 _ Page 108 §
1 Q% Was It your intent and uoederytanding firat thowe 1 paythe acoount of the hospitl, in accordance with the
2 etrvices to be rendered to you nclnded Gre ospital 2 regular rates and wrmg of the hospital,*
3 compliance with the Medieal Staff Byiaws? 3 @& Okay. Andthen the next semtsqce goes on (o say,
4 A Yes. 4 "Shouid the acoount be refered to an attorney for
5 (: Did b Inclnde hospital complianee, in your §  collecton, the mdesipnad shell pay reasonable aflomey’s
€  opimlon or in yoar intention to be covered by the Hospital 6  fees end collection expense.” Do yon see thet?
7 Bylaws? 7 A Yes )
8 A Yes. 8 Q: Olmy. ‘And then there's o for more things. 1t |
g Q: Did the services to be rendered to you include 9 goes on talldeg about having to try to collsct should you  E
10 hospltel compliance with contravds with phydelans whowert 10 nof pay. in you see that?
11 direetly or mdirectly affecting your medical eare? 11 Ar Yes.
12 A That would be what I aspume, yes. 12 (O Alright Anywhore in there ks there any
13 Q: Was it your Inteat when you signed this document | 13 discrssion that in congiderntion of the services to be :
14 that the services to be randered fo the patient incloded thie 14 repdered to that patient, is there anything that discusses |
15  hospltal compllance with the Rules and Repulations of the 15 what the seryices to b rendered are? ;
16  8outh Caroline Department of Health apd Envircomental 16 A> No, it don't say.
17 Control? 17 Q: Is there anythlng that says that the service :
1B A Yo 18 rendered would be in compliance with the Medical Staff &
19 & Waaityourlnbmtthltﬂlam-vlmmbe 19  Bylaws? :
20 rendered by the hospital incloded the requirements of the 20 A: No.
21 hospital compiying with the certifying agencles’ rules and | 21 @ Alright I there anything that says that the ;
22  regulations, soch aa the Jolnt Commision? 22 services rendered wonld be In comphiance with the pollcies
23 A Yes , 23 and protedures of the hosyital? ‘
24 MR WRIGHT: No further questions. 24 A: Mo,

Qx And,agaln.aswedhcmedbafun.prlurln
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STATE OF -SOUTH CAROLINA)
COUNTY  OF - . LAURENS)
Chris Katina McCord, )

IN THE COURT OF COMMON PLEAS

- Christopher McCord, Janice

Sherfield and Jerry Sherfield, )
Plaintiffs, ) . o
vs- J C.A. No: 2014-CP-30-0250

Laurens County Health Care i”
System and Greenville Health -
System . )

Defendants. 5

DEPOSITION OF JANICE SHERFIELD

-PURSUANT t0 Notice, the deposition of Janice Sherfield,
called by the Defendants, was taken commencing at the hour of
11:15 a.m. on Thursday, October 8, 2015, in the offices of
McGowan, Hood & Felder, LLC, 1501 North Fant Street, Anderson,

South Caro11na
IRVETA J. SHOUSE, Reporter

“t
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JANICE SHERFIELD

October 8, 2015
| Paga 68 Pagé 68
1 aunt, we talked about heving a convarsation with your aunt. 1 the hospital, spscificatty Dr, Brown, 1o comply with all the
[ 2 other than thosa peopla that 1 just rattied off, do you racall 2 hosplitel rules and regolations?

3 having any conversations with anyone else about the surgery 3 A Yep,alr i} ’ )

4  that Dr. Brown performed and the complications of that surgery? | 4 Q. Waes it your Intontion thet the hospital would -

B A Woell, the dostors, Dr. Garris. And also my 5 retulre its surgaons thet wara privileged, speoifically Dr.

I 8 disahllity Insurance. { wasn't even thinklng about that. But, 6 Brown, to comply with any contracte that it may heve with the
| 7 yesh, my disabllity tawyers have all my medioal racords, 7 hospital about patiant protection?

3 Q. And, agaln, that's who wo ware telkdng about that 8 A. Yaa, sir.

' 9 yousaw sometims in 2011; s that right? 9 . And doyou conslder the fant that the haspital
ji0 A Yes 10 roquirement raquiting doctors to have a miillon dollare minimum
. | Q. Okny. Did you speak to ~ well, did you speak to 14 Insurance covarage to be proteotion for you?
‘2 anyons olse In rogards specifially to the Conditions of i2 A Yessn - :
143 Admisatén form othar than Mr. eraht — obviously, | essuma 13 Q. And at the time that you mada your clelm, did Dr.
y 44 you had apaken to Mr, Wright about this particular form, and | 14 Brown have Insaranee at thet partleular time?
& know that you have apoken fo Ms. Harris ahout it. Haveyou 15 A. Asftar as | know, he did.
. g spoken tu anyona slsa —and potentlally your husbant— heve 16 Q. 1moean at the time of the surgery?
17 you spoken to anyone elso about this form? 17 A, Yes, &,
"B A No,si. 18 Q. Al ight. Now, st the tims you made your clalm,

2 Q. Allright. Have yout spoHen to anyons elsa about any 19 you've basn Infermed that Dr. Brown did not have Insurance that
20 of the other edmisslon papers that you signed prior fo surgary? | 20 was maintained when you mede your clalm. Or do you know?
<l A No,sl . 21 A ldon't know. - ’

2 Q. Okay. Have you apoken to anyone else abaut what you 22 Q. Allright. Now, you testifted about Dr, Brown

- ™3 ballgve the hospital's duty wes to protect you, ather than your 23 performing the surgsry and coming In and talking to you that

| &
&

ottorney and anyone we hava specifically mentioned today?

N
»

avening of the.surgery, I believe —

15
PRV

(3-J

Q. Mrs, Sherfleld, on Exhibit 2 —and Ist me point

¢ this out te you— whore it says that you obligate yourself to

pay the actount of the hospital — you ses what I'm saying?
A Yasar .
Q. "And then on Exhiblt Nb, 1 it shiows Unitad Haalthaare

" Administrators, A group named Unltad, Was that your insursnce

company?
A, Yeasg sl
Q. So you gave tham your insurance lafermatlon so that

. they could make a cialm for any sarvices rendered; corraot?

A. Yas,alr.
Q. Now, the services rendorad...was it your intention

"7, that the hospita] wotld eomply with all state and fedoral laws

b

e

-

whan you signed the contract?
A. Yos, sl
0. Was kit your intention that the hospital wouid
requirs its surgeons, spacificslly the surgeons thot oparate In

[
[x¢

22
23
24
26

~3 . A Noel 25 A. Yes, gir,
, Page 67 ‘ Page 69
1 MR.'SHAW: Mrs. Sherfisld, | think thet's all Q. ~-about puncturing your bledder?
< the guastlons that | have for you. A. Yes, glr
MR. WRIGHT: A fow quastions. Please mark Q. Okay. Now, if you had been told, or Informed, by
4 that as Exhiblt 2. the hogpltal that Dr. Brown's Insurance to protect you, the
3 (EXHIBIT NO. 2 MARKED AND ENTERED) malpractice insurance, would run out about five woeks later
f unlass you flied B tatter or notica with the Insurance company,
. EXAMINATION would you have filsd a notlce with the neurance company?
By Mr. Wright: MR. SHAW: Objection.

A. Yos, slr.
Q. Subject to the objection: Would you have filad the
notice with the insurance company?
A. Yos, sir.
MR. WRIGHT: No further gusstions.

REEXAMINATION

By Mr. Shaw:

Q. Let me esk you a couple of follow-up questions based
upen what was just asked of you. .

Mr. Wright asked you if you expected thet the

hospitni would comply with all state and federal laws. Do you
know what state and fedaral laws are applicabie to the
hospital?

A. To proisct and make sura that my henefits are met.

Q. That your—~

A. Healthwise and safetywine,

. (Pages 66 to 69)
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JANICE SHERFIELD
October 8, 2015

. Page 70
1 §. Okay. And what Fm esking you —| mean, you've
2 kind of steted 6 genaral principle thore. What I'm eaking you
"3 . Is, are you aware of any spocific state or fodoral law that
-4 requiras ths hnapmrtnpmtod yourrlghta or bonofits as you
b Bsaukd?
8 A, Idnnothmwlnw. No,slr,nntnpadﬁoally.
7 Q. Do you know of any state or federal law that
8 requires tha hoapits] to tel] you about A dector's Indurance
9 ooverags?
10 A No,ar
11 Q. The hospital nles and regulations. Do you Know
12 anything about the hoapital rujss and regulations?
13 A .No,sin )
14 Q. I-hdmmnthahuplm!mmmramlnﬂpna
15 prorto your surgery? .
18 A, Notthat|recal,
117 « nmmmmmmwwnmm
18 rogulstions prior the surgeny?
1% A Ne3in :
20 Q. The coniracts with doctors. Prior to your sutgery
21 had you sean any contract batween Dr. Brown and the hosphai?
22 A.  No,slr.
23 Q. Al right. To your knowladge, do you imow whethera .
24 controct existed between Dr. Brown and the hospital at the Ume
26 of your surgary?

SENNRREREEEEEBEBooconsamn

. Papa T2
Insuranca?
A No..
Q. Where do you ballsve-thet you came up with that
bollef?

A, Woell, whan | had surgeries aarllar. and \vhan 1 had
my hyaterectomy when | wes In my early 208, my aunt —my
mmband's aunt— warked with Dr. Darmor who done my
hysterectomy, And | knew from her that doctars had to have
malpsactice insurance.

Your —
By law,
Yaur aunt told you that?
Uh-huh.
is-your aunt —
She was a nursa at Dr. Darmer's office,
Sho was a nurse at Dr. Dermer's office.
Uhiwh.
Whare was Dr. Darmers office?
InLaurens, .
All rigiht.
And 've never asked other dactors baforebecamal
asauma that they alj have to because it was a law,
‘Q. Dkay. And, again, your assumption of that s based
upon what your aunt teld you; is that comect?
A Yos. Aud she wes 8 nurse.

FPOPOPOPOPOPO

Page 71
A. Nu,air, .
Q. Did you ask enyone If there was a contract between
Dr. Brown and the hospital prior to your surgery?
A No,sir. ‘ A
Q. Okay. DI you know that thers wes a requirement at
& tha hospital for eny doctors that wers priviieged to parform
T wrgmasatmnhmmltomalmahmmmmalpmoﬂm
8 ‘Insuranca? mdynuknowshoutumtmqwmnent?
9 A Yas,
10 Q. Okay. How did you know mbout that requirement?
11 A Well, | Just... When ¥ve hed surgeries bafars In
12 ﬂ\upast,!kuowihatnudmrsarewppmmhm
13 malprmnnsmunm.
14 . Aid what makes you bellevs that all doctors are
15 supposed to have medical meipractics insurance?
18 A, Woll, it'a a lew. | mean..,
i7 Q. You bolieva that thore Is a law that requires
18 doctors to maintain medical malpractics Inaurance?
19 A Yes, sk
20 Q. Afiright. Haveyoaemaskudanyonalfmaum
21 a law that requires dootars to maintain medical malpractice
22 Insurance?

.23 __A._Havp [ apked anyone? No.
24 Q. D anyons at tha hospitaf ovar tell you thet orera ]

25 was a law that required doctors to maintain medical malpractics

b

I , Page 73
i Q. Anyons other than your aunt tell you that?
12 A No
3 a Youramt,l’mmndng-ddynuramtwnﬂﬂor
4 Leurens County Health System at ail? ’
6 A 5havorked viith Dr. Darmer, who was an ob/gyn.. And
6 ho delivered my bables at Lanrans Hogpltal. So I'm not sure i
7 she was employed with Laurens Hospital or Dr. Demmer.
B Q. Whare was Dv. Dormer's office?
8 A InLaurens, .. >
10 Q. Was it inside tho hospftal?
11 A. No., Beside It .
12 Q. o as we sli hore ioday, do you know whather Dr.
13 Dermar was employed by Laurens County Heetth Care Bystem?

14
i5
18

A, Ko, ldont
Q. Andyoudm'tlmwwhdhaym&ramwwwnum
was amployed by Dr. nmm-htlmoormot?

17 A Yes sl
18 Q. Soyoudon't know whothor your sunt had any —

18 whathar your eumt was employad by Laufees County Health Syater;
20 s that fght?

21 A. That's right.

22 Q. So, aguin, what | want to make sure of is, did

23 enyone — fo your recollection, has anyone at Laurens County

25 requlred doctors to meintain insurance?

19 (Pages 70 to 73)
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