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ISSUES ON APPEAL

1. The Order or ruling in-part of November 6, 2014 is VOID. .

2. The trial court errored or abused its discretion specifically finding Respondent Collins not in default or

. that good cause exists to set aside any such entry of default.

3. The trial court errored or abused its discretion in denying Appellant’s 2nd Motion for Entry of Default
against Respondent Collins, or relieving Collins of default, or its entry of.

4. The trial court errored or abused its discretion or process granting Respondent David Collins Summary
Judgment via ‘conversion’ of a Motion to Dismiss. »

-5. The trial court errored or abused its discretion in granting summary judgment on the Very same causes
of action another judge in the same case previously denied |

6. The trial court erroreci or abused its discretion in granting snmmaryjudgment to Respondent(s) when |
discovery had not yet been completed. |

7. The trial court errored or abused its discretion in granting summary judgment in favor of Respondents
First Federal, Allison Williams, Michael Scarafile, Susan Nicholson, Carolina One Real Estate, and

David Collins on Appellant's claim of fraud or fraud on the court.
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10.
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13.

14.

15.

16.

17.

The trial court errored or abused its discretion in granting summary judgment in favor of Respondents
Wooddy Law Firm and Carrie Boyer on Appellant's claim of fraud on the court. »

The trial court errored or abused its discretion in granting summary judgment in favor of Respondents
Wooddy Law Firm, Carrie Boyer, First Federal, Allison Williams, Michael Scarafile, Susan Nicholson,
David Collins, and Carolina One Real Estate on Appellant's claim of Tortious Interference with Existing
Contractual Relations. |

The Trial court errored or abused its discretion in granting summary judgment in favor of Respondents
First Federal, Allison Williams, David Collins, Wooddy Law Firm, Carrie Boyer, Stephen Dudek,
Doreen Cross, Michael Scarafile, Susan Nicholson-and Carolina One Real Estate on Appellant's élaim
of Intentional Infliction of Emotional Distress.

The trial court errored or abused its discretion granting summary judgment to Respondents First
Federal, Allison Williams, Michael Scarafile, Susan Nicholson, Carolina One Real Estate, David
Collins, Wooddy Law Firm and Carrie Boyer on Apﬁellant's claim of conspiracy to defraud.

The trial court errored in granting in-part Respondents Michael Scarafile, Susan Nicholson, Carolina
One Real Estate and David Collins Motion to Dismiss when its motion lacked any argument, was totally
unsupported or failed SCRCP Rules. ,

The trial court errored or abused its discretion granting in-part Respondents Stephen Dudek and Doreen
Cross’ Motion to Dismiss to Appellant’s Cause of Action for Declaratory Judgement That No Contract
Exists, and Cause of Action for Tortious Interference with Existing Contractual Relations pursuant Rule
12(b)(8). | S

The trial court errored or abused its discretion granting in-part Respondents First Federal, .Allison
Williams, Michael Scarafile, David Collins, Susan Nicholson, and Carolina One Real Estate’s Motion
to Dismiss to Appellant’s Cause of Action for Declaratory J hdgement That No Contract Exists pursuant
res judicata.

The trial court errored or abused its discretion in granting in-part Respondents Stephen Dudek and
Doreen Cross’ Motion to Dismiss to Appellant’s Cause of Action for Breach of Contract Accompanied
by Fraudulent Act.

The trial court errored or abuse its discretion in granting Respondents Stephen Dudek and Doreen
Cross’ Motion to Dismiss to Appellant’s Cause of Action for Fraud, etc; Bad Faith and Unfair Dealings
and/or Accompanied by Fraudulent Action; conspiracy to defraud; and Fraud - Untrue assertion of fact
(or equivalent]; Assertion made with knowledge of falsity and intent to deceive.

The trial court errored granting in-part Respondents First Federal, Allison Williams, Wooddy Law

Firm, Carrie Boyer, David Collins, Michael Scarafile, Carolina One Real Estate and Susan Nicholson’s
3



Motion to Dismiss to Appellant’s Cause of Action for “Fraud - Untrue assertion of fact (or equivalent];
Assertion made with kn.owledge of falsity and intent to deceive” _

18. The trial court errored in granting in-part Respondent Michael Scarafile, Susan Nicholson David
Collins, Carolina One, First Federal and Allison Williams' Motion to Dismiss regarding Appellant’s
Cause of Action — Breach of F idLiciary Duty/Breach of Assumed Duty; Duty of Care; Duty of Full
Disclosure; Duty to Act Fairly; and Duty of Good Faith and Fair Dealing; Tortious Conduct.

19. Is Respondent David Collins liable for and can be sanctioned in a civil action for violation of ABA
Rules of Professional Conduct, Rule 3.3, Rule 4.1, and 8.4(c)?

20. Are Respondents Michael Scarafile, Susan Nicholson or Carolina One Real Estate liable for and can be

sanctioned in a civil action for their actions violating the Real Estate Code of Conduct?
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FACTS AND PROCEDURAL HISTORY

On October 24, 2012 Respondents Stephen Dudek and Doreen Cross (“Dudeks™) entered into a
time is of the essénce real estate contract for 788 E. Butternut Rd., located in Summerville, South Carolina
(“said property”) (Dudek sales contract, Oct. 24, 2012; herein “DSC3”). After the 'Dudek_s failed to
schedule a closing or provide proof of financing, they received a} términation notice from the sellers Ferro
(Term. Notice, Dec. 16, 2012 herein “TN5”). The Sellers Ferro entered into a backup contract with
Appellant Molly Morphew. vAfter finding out the Ferros had another buyer that was ready to close, the
Dudeks filed a lis pendens to prevent that sale (Email—Att. Qualey January 15, 2013 (herein “EQ8”)) (Lis
Pendens, Jan. 11, 2012 (herein “LP26”)). On January 15, 2012 they filed a complaint to compel Specific
Performance (Complaint, Specific Performance, Dudeks v. Ferros, Jan. 15, 2013 Civil Case No. 2013-CP-
180074, herein “COMP42”) |

On Januéry 31,2013 Appellant filed a complaintvto compel Specific Performance (Complaint, Specific
Performance, Morphew v. Dudeks, Ferros January 31, 2013 Case No. 2013-CP-18-000183 herein “COMP29”).
Discovery ensued, inéluding depositions, subpoenas, phone calls and/or meetings with Respondent(s).

On June 11-12, 2014 a trial without jury tried by the Master in Equity, the Honorable James Chellis,
took place. VThe Respondent(s) presented evidence, including testimony, that the Dud.eks had performed
their sales contracf or their conditions precedent, acted in good faith and fair dealings, secured financing
and were at all times material ready, able and willing or tender payment or close escrow per their sales
contract or specific performance. Further, all‘r‘epresented it was the sellers, Defendants Ferro, who caused
their breach or prevented their ability to close.

In November 2014, the Master issued an Order awarding Speciﬁc_Performance to the Dudeks first,
and Morphew second if they failed to close. Only Appellant and Defendants Ferro appealéd, both pro se.

During said appeal, Appellant discovered the gvidence‘, the Respondent(s) presented at trial was
perjured, misrepresented, or falsified, and that they withheld crifically material facts and documents from

the opposing parties and lower court. It was also revealed the Defendants Ferro had also discovered
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validated evidence after trial and presented it to the Master in their closing statements via Petition to the
court before he made his-decision. The Master stated he was only taking closing statements from the
attorneys and was not going to consider the new evidence presented by the Ferros, pro se (Ferro Petition,
September 9, 2014 herein “FP6”); (Email Ferro, Sept. 10, 2014 herein “EF44”). The newly discovered
evidence showed the Dudeks had intentionally let their sales contract expire before making initial
application for mortgage credit, therefore rendering same contract invalid and nonjnegotiablé. Such critical
_ breach was ﬁot remedied, therefore they were denied or refused financing to purchase said property (Denial
Letter(s), Jan. 31, 2013> herein “DL30”). Appellant raised these issues within its appeal, but was not
‘addressed by this Court. Instead, the lower court’s ruling was affirmed based on the Standard of Review
“The lower court was in a better position...”(FP6); (EF44); (Opini'on No. 2017-UP- 019, Filed Jan. 11,
2017 App. Case No. 2014-002633 herein “OPN27”).
Pending appeal, Appellant filed this current action for fraud and fraud on the court on Aug. ‘24,
2016. Many motions to dismiss, for reconsideration, default, and summary judgment were ruled on.
Appellant filed its notice of appeal on December 12, 2018, appea!ing 10 Orders. Respondents did not
appeal. The 10 orders aré 100 pages togethér, containing 42 rulings and encompassing several summary
judgment(s), motion(s) to dismiss, and_default.- There are 10 Respondents, including civilians, lawyers,
paralegals, sales agents, a real estate agency, a fedérally iqsured bank, and a loan officer. Because of number
of orders, pages and respondents, and due to the extraordinary case addressing 1) fraud and fraud on the
court, and 2) in question a ruling based on said Fraud and appareﬁtly contrary to law and equity or Void,
and 3) effects public policy, Appellant had asked this court twice for permission té exceed the page limit
pursuant App. Court Rule 208(b)(5) to allow her fair opportunity to defend fully (Motion- Ex. Pg. Lmt.
June 20, 2019 herein “MEPL2”). Both Motions were denied.

STANDARD OF REVIEW

1. A court may set aside an entry of default for good cause shown. Rule 55(c), SCRCP. Whether good

cause is established is within the sound discretion of the court. Wham v. Shearson Lehman Brothers,
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Inc., 298 S.C. 462,381 S.E.2d 499 (C"[.Ap'p.1989). The power to set aside a default is exercised within
the sound discretion of the trial court whose decision will not be dist.urbed on appeal absent a clear
showing of an abuse of that discretion. Frank Ulmer Lumber Co. v. Patterson, 272 S.C. 208,250 S.E.2d
121 (1978); Estate of Weeks; 329 S:C. 251, 495 S.E.2d 454 (Ct.App.1997). Harbor Island Owners’
Ass'nv. Preferred Island Prop., Inc., 369 S.C. 540, 544, 633 S.E.2d 497, 499 (2006). In reviewing the
court's ¢xercise of discretion, the issue before the appellate court is not whether it believes good cause
existed to set aside the default, "but rathef, whether the [trial judge's] determination is supportable by
the evidence and not controlled by an error of law." Pilgrim v. Miller, 350 S.C. 637, 567 S.E.2d 527
(2002).

This Court will not disturb a discr;:tionary ruling on appeal unless it appears the ruling is without
evidentiary support or controlled by some error of law. Sta\nton v. Town of Pawley's Island, S.C., 420
S.E.2d 502 (1992). An abuse of discretion occurs where the trial judge was controlled by an error of
law or where his order is based on factual conclusions that are without evidentiary support. Tri-County
Ice and Fuel Co. v. Palmetto Ice Co., 303 S.C. 237, 242, 399 S.E.2d 779, 782 (1990)

When reviewing thev grant of summary judgment, the.appellate court applies the same standard applied
by the trial court pursuant to Rule 56(c), SCRCP. Peterson v. West Am. Ins.. Co., 336 S.C. 89, 94, 518
S.E.2d 608, 610 (Ct.App. 1999). Since it is a drastic remedy, summary judgment "should be cautiously
invoked so that no person will be improperly deprived of a trial of the disputed factual issues." Watson
v. Southern Ry. Co., 420 F. Supp. 483, 486 (D.S.C. ‘1'975); see also Holloman v. McAllister, 289 S.C.
183, 186, 345 S.E. (2d) 728, 729 (1986) ("an extreme remedy to be cautiously invoked"). This means,
among other things, that summary judgment must not be granted until the opposing party has had a full
and fair opportunity to complete‘discovery. 10A Wright & Miller, Federal Practice and Procedure §
2741, p. 543 (1983); 6 Moore's Federal Practice § 56.02[6], p. 56-39 (2d) ed. 1990); see, e.g., First
Chicago Int'l v. United Exchange Co., 836 F. (2d) 1375 (D.C. Cir.1988); Commercial Bank of Kendall
v. Heiman, 322 So. (2d) 564 (Fla. Dist. Ct. App. 1975); ¢f Rule 56(f), S.C.R.C.P.

“Summary judgment should be granted when plain, palpable and indisputable facts exist on which
reasonable minds cannot differ.” Pee Dee Stores, Inc. v. Doyle, 381 S.C. 234,240, 672 S.E.2d 799, 802
(Ct.App.2009). In addition, it must be shown that further inquiry into the facts is not needed to clarify
the application of law. Folkens v. Hunt, 290 S.C. 194, 348 S.E. (2d) 839 (Ct. App. 1986). “In
determil‘l'ing whether any triable issues of fact exist, the evidence and all inferences must be viewed in
the light most favorable to the nonmoving party.” Pee Dee, 381 S.C. at 240, 672 S.E.2d at 802. “Thus,
the appellate court reviews all ambiguities, conclusions, and inferences arising in and from the evidence

in a light most favorable to the non-moving party.” Id; Osborne v. Adams, 346 S.C. 4, 7, 550 S.E.2d
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319, 321 (2001). “All ambiguities, conclusions, and inferences arising from the evidence must be

39N

construed most strongly against the movant”. Baugus, supra. Further, “ ‘[slJummary judgment should
not be granted even when there is no dispute as to evidentiary facts if there is diépute as to the
conclusion to be drawn from those facts.” “Gignilliat v. Gignilliat, Savitz & Bettis, L.L.P., 385 S.C.
452; 456, 684 'S.E.2d 756, 758 (2009) (quoting Brockbank, 341 S.C. at 378, 534 S.E.2d at 692);
Gilliland v. Elmwood Properties, 301 S.C. 295, 391 S.E.2d 577 (1990).
"It is an error of law for a court to decide a case on a ground not before it." Griffin v. Capital Cash, 310
S.C. 288, 294,-423 S.E.2d 143, 147 (Ct.App.1992); see 'Friedberg v. Goudeau, 279 S‘.C. 561,562, 309
S.E.2d 758, 759 (1983) (reversing the grant of summary judgment because the ground for vsummary
judgment was not properly before the trial court). A reversal is required when the trial court's ruling
exceeds the .limits and scope of ‘the particular motion before it. Skinner v. Skz'hner, 257 S.C. .544, 550,
186 S.E.2d 523, 526 (1972). ‘ | ‘
The doctrines of res judicata and collétéral estoppel do not bar collateral attack of a Jjudgment based on
fraud. Arnold v. Arnold, 285 S.C. 296, 328 S.E.2d 924 (1985). (The com.plaint of a plaintiff "must be
liberally construed in favor of the pleader and sustained if the facts alleged, and the inferences
reasonably deducible therefrom, entitle blaintiffs to relief on any theory of the case, even though
different from that on which they vm’ay have sﬁpposed themselves entitled to recover." (Emphasis
added.) Arnold, supra; Springfield v. Williams Plumbing Supply Co., 249 S.C. 130, 153 S.E.2d 184
(1967). B |
An action for specific performance is one iﬁ equity. Lewis v. Premium Inv. Corp., 351 S.C. 167, 170 n.
2,568 S.E.2d 361,362 n.2 (20(4)2);> Wright v. Trask, 329 S.C. 170, 176, 263*263 495 S.E.2d 222, 225
(Ct.App.1997). In an action in equity, tried by the judge alone, without a reference, on appeal the
appellate court has jurisdictidn to find facts in accordance with its views of the preponderance of the
“evidence. Townes Assocs., Ltd. v. City of Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775 (1976). "It
is now well settled that this court has jurisdiction in appeals in equity cases to find the facts in accord.
with our view of the preponderance or greater Weight of the evidence, in the absence of a verdict by a
jury; and may feverse a factual finding by the trial court in such cases when the appellant saﬁsﬁes this
court that the finding is against the prepondérahce of the evidence." Crowder v. Crowder, 246 S.C.
299,301, 143 S.E.2d 580, 581 (1965). | | B
In an action at law, on appeal of a case tried without a jury, ti1e findings of fact of the judge will not be
 disturbed upon appeal unless found to be without evidence which reasonably supports the judge's

findings. The rule is the same whether the judge's findings are made with or without, a reference. The
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judge's findings are equivalent to a jury's findings in a law action. Chapman v. Allstate Ins. Co., 263
S.C. 565,211 S.E. (2d) 876 (1974).

Turning to the question of the determination of fhe existence of a fiduciary duty, this Court has said
"[a] fiduciary relationship exists when.one reposes special confidence in another, so that the latter, in
equity and-good conscience, is bound to act in good faith and with due regard to the interests of the one
reposing confidence." O'Shea v. Lesser, 308 S.C. 10, 15, 416 S.E.2d 629, 631 (1992).

The appellate court applies the sam'e‘ standard of review as the circuit court in scrutinizing the
application of Rule 12(b)(8), SCRCP. Capital City Ins. Co. v. BP Staff, Inc., 382 S.C. 92, 99, 674 S.E2d
524, 528 (Ct.App.2009). A defendant may seek dismissal of an action pursuant to Rule 12(b)(8) when

another action is pending between the same parties for the same claim. In deciding whether the trial

- court properly granted the motion to dismiss, the appellate court must consider whether the complaint,

viewed in the light most favorable to the plaintiff, states any valid claim for relief. Gentry v. Yonce,
337 S.C. 1, 522 S.E.2d 137 (1999); Spence v. Spence, 368 S.C. 105, 628 S.E.2d 869 (2006). "The trial
court and this [CJourt on appeal must presume all well pled facts to be true." Morrow Crane Co. v. T.R.
Tucker Constr. Co., 296 S.C. 427, 429, 373 S.E.2d 701, 702 (Ct.App. 1988). "[P]leadingﬁ in a case
should be construed liberally so that substantial justice is done between the parties. Further, a judgment
on the pleadings is considered to be a drastic procedure by our courts." Russell v. City of Columbia,
305 S.C. 86, 89, 406 S.E.2d 338, 339 (1991) (citation omitted). The court should not dismiss the
complaint merely because there exists doubt that the plaintiff will prevail in the action. Doe, 373 S.C.

at 395, 645 S.E.2d at 248.

ARGUMENTS

1. The Order of November 6, 2014 is in-part VOID

The Order of Nov. 6, 2014 is VOID in-part that it fails on its face, fails all rules, statutes and

precedents of law or equity, fails due to lack of jurisdiction or-inherent power to édjudicate specific
performance in favor of the Dudeks and/or that it was procured by fraud, and is a violation of public policy
(Order, Spec. Perf., Nov. 6, 2014 Civil Case No. 2013-CP-00183 hérein ref..“Ol”); (See Appellaté Case
No. 2017-001393). "Ajudgment‘ obtained by fraud may, however, be void under some circumstances, and

subject to collateral attack, as where such fraud appears on the face of the record or goes to the method of

acquiring jurisdiction. Likewise, the judgment may be attacked collaterally where fraud had been practiced
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in the very act of obtaining the judgment, or on the party against whom the judgment was rendered, so as
to prevent him from having a fair opportunity to present his case," (Emphasis added.) 49 C.J.S. Judgments
§ 434 Fraud, Collusion, or Perjury, p. 859

The ruling ordering specific performance in favor of the Dudeks is not supported by the record or
any [valid] evidence in the record, and maybe most importantly, is contrary to the precedents of not only
the South Carolina Courts but to all state courts and the U.S. Supreme Court. Thé Dudeks failed to meet
the strict conditions, precedents, laws, rules or statutes of equity conditional to their ability to compel
specific performance, notwithstanding their attorney (Respondent Collins) suborned perjury, withheld
critically material documentation and facts that directly affected the ability of its clients to compel, and the
lower court’s jurisdiction or inherent powef to adjudicate, specific performance. Further, he also falsified
or assisted in the falSiﬁcatién of financial documents, a‘nd conspired to deceive the céurt énd all opposing
parties to the case. Such actions are extrinsic fraud, or rise to the level of such.

A void judgment is one that is void on face of judgment roll, *Elliot v. Piersol, 1 Pet. 328, 340, 26
U.S. 328, 340 (1828): * Under Federal law which is applicable to all states, the U.S. Supreme Court stated
that if'a court is “without authority, its judgments and orders are regarded as nullities.” Cockett Oil Co. v.
Effie, 374 S.W.2d 154 (Mo.App. 1964). Decision is void on the face of the judgment roll when from four
corners of that roll, it may be determined that at least one of three elements of Jjurisdiction was absent: (1)
jurisdiction over parties, (2) jurisdiction over subject matter, or (3) jurisdictional power to pronounce
particular judgment that was rendered, B & C Investments, INC. v. F & M Nat. Bank & Trust, 903 P.2d 339
(Okla.App.Div 3, 1995). Void order may be attacked, either directly or collaterally, at any time. They are
not “voidable”, but simply “void”; and form no bar to a recovery sought, even prior to a reversal in
.opposition to them. They constitute no justification; and all persons concerned in executing such judgments
or sentences, are considered, in law, as trespassers. * Elliot v. Piersol, supra; Black’s Law Dictionary, Sixth
Edition, page 1574: Void judgment. One which has no legél force or effect, invalidity of which may be

asserted by any person whose rights are affected at any time and at any place directly or collaterally.
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‘Reynol_ds v. Volunteer State Life Ins. (:fo.i, Tex.Civ.App., 80 S.W.l2d. i087, 1092. One Which from its
inception is and forever continues to' be absolutely null, without legal eff;l.cacy, i&effectual to bfnd parties
or support a right, of ﬁo legal force'and efféc“t' whatever, aﬁd incapable ;)f confirmation, ratification, or
epforcement in any frianner or to any degrec. |
In o’rder.‘to adjudicate specific pefformancé, a courtx of equity must find: (1) there is clear evidence
of a valid ;agreement; (2) the agréement had been partly carried into exécution on one side. with the
épprobation of the other; and (3) the party who comes to compel perfofmanéé has performed his or her part,
;>r has been‘and remains able and willing to perform his or her part of the contract. Jngram, 340 S.C. at 106,
531 S.E.2d at 291; Campbell v. Carr, 361 S.C. 258, 263-64, 603 S.E.2d 62'5,: 627-28 (Ct. App.
2004)‘;Gibs0i7 v. Hrysikos, 293 S.C. 8, 358 S.E.2d 173l(Ct.App..]987) (citing Thomson v. Scott, 6 S.C. Eq.
(1 McCord Eq.) 32 (l 825)) (Ol). Ata minimurﬁ, the Dudeks must derﬁonétrate thatfthey were ready and
willing to‘ perform their bart of the contract (i.e. wiiling to tender the purchase price) on Novembér 30,
2012, the date the sales contract ‘expired, oron January 15,2013, the date they brought the action for .spec'iﬁc
perfonﬁaﬂce. The record indi‘c‘ates that ‘the Dudgké were not in a position to pay the Ferros the purchaser
price for the property li'n question on either date, specifically--and at their own hand-- were refused or denied
lending because they waited until their saies cohtract expired before making initial application for financing,
then. failed to pos.sess or produce a valid and ﬁggotiable sales contract to complete their mortgage
application, a critical failure that was not remedied. Conseqﬁently, the lower court had no inherent power
or jurisdiction to a‘djudicate‘ specific performance in favor of the Respondents Dudek.
Here, equfty does not favor the gran;cing of speciﬁ;: performance as a matter of law or of sound
judicial discretion. The Supreme Court relies on the equity n;axim: "He who seeks equity must do equity."

Norton v. Matthews, 249 S.C. 71, 152 S.E.2d 680 (1967). By law, the Respondents Dudek failed to ‘do

* Supra, Order for Specific Pérformance
. © 12




equity’, therefore had no ab'ilityv or right to seek specific performance, and the lower court.had not the
- judicial discretion to award ‘equity’ to the Dudeks.

Further, the Respondent(s) provided false evidence to demonstrate they were réady, able and willing
to close escrow or tender payment per thei}r time is of the essence sales contract or specific performance.
The Respondents Dudek testified and presented false evidence and forged ﬁnahcial documénts to show they
had secured ﬁnancing‘a_nd performed all conditions of their sales éontract and were ready, able and willing

~to close per. speciﬁc‘ performance but that a sellers breach precedent to their performance of their
condition(é) prevented them from doing s0%; Réspondent(s) Williams or First Federal (herein “FF”) (lender)
testified and presented false _evidc;nce and forgered financial documents claiming their clients, the Dudeks,
had secured financing per their sales coﬁtract or in a timely manner.. They also presented at trial a “false

promise*”’

they were extending the Dudeks mortgage credit for the purchase of the property. Respondent(s)
Nicholson, Scarafile and Carolina One (“C1”) represented its clients had performed theirvsales cc;ntract and
were ready, able and willing to close. but that the sellers prevented a closing, when in actuality the Dudeks
had neither completed their rhoi‘tgage application nor cquld obtain lending, all at their own hand (Complaint
- Fraud, Morphéw v. Dudeks, et al. Aug. 24, 2016 herein “COMP43”); (DL30); (Email Scarafile, Dec. 18,
2012 herein “ES47”); (See Appellate Case No. 201 7-00i 393).

When the sellers, Defendants Ferro, discovered true and valid docuﬁentation contrary to the
Respondent(s) evidence and testimony ét trial, and presented such evidence as their cloéing statements in a
Petition to the court in their case, the trial court should ha\;e dismissed the Dudéks claim for specific

performance for want of jurisdiction (FP6). Instead, the Master in Equity chose to disregard the closing

statements of the pro se party and ‘not consider’ the newly discovered and critically material evidence

2 The record indicates the sellers Ferro did not breach. Instead, they had performed the conditions required of
them within the time indicated per the time is of the essence sales contract. Regardless, the Dudeks financing
condition was precedent to any condition the sellers were required to perform (See, Appellate Case No. 2014-
002633)
3 An issue collateral to the original case
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(EF44), and elected to rely solely on the false evndence and representations of the Respondent(s) and
granted the Dudeks specific performance first, then Appellant second if they failed to close (O1).

The Dudeks and their co-respondents’ perjury, suborning.of perjury, misrepresentations, forgery of
financial documents and false promises were particularly egregious because it was mere than the sellers
that were affected. Their sales contract was time is of the essence and they knew the sellers had moved to
another state and had a contract to purchase a home out of state, contingent on the sale of their property in
here. The Dudeks also had knowledge of another buyer (Appeltant) ready to close since the start of the
Dudek litigation (Email Williams, Jan. 18, 2013 herein “EW?7”). Additionally, the evidence demonstrates
that the Dudeks only decided to exercise specific performance when they found out the sellers had secured
another buyer, at which time.they ftled a lis pendens to prevent that sale (EQ8). Thus, the Dudeks had
improper ulterior purposes for using the judicial process, specifically to 1) interfere with the performance
of the Appellant contract, therefore ultimately preventing her legal lright to the property, and 2) forcing an
innocent party to sell them property that, ultimately and by their own hand; they lest any right to, or at all
times material had no legal right to.

The Dudeks should not continue to be vrewarded for their unlawful conduct when they intentionally
failed to do equity, or acted fraudulently or with unclean hands,‘ thetefore are in pari delicto. They totally
disregarded their own contract by intentionally breaching every condition precedent to the performance of
the sellers, were denied lending, and therefore knowingly filed an unlawful and frivolous complaint. They
continued to litigate and then obtain the property only because of their fraud and conspiracy with their
attorney, lender, sales agent, and closing attorney (i.e., co-respondents in this action); for without it a ruling
in the Dudeks’ favor would most likely have been impossible.

All respondents, particularly Respondents FF, Allison Williams, Susan Nicholson, and Carolina
Qne/Michael Scarafile who were under oath, not litigants, end were in the best position‘ to provide‘ the
financial status of the Dudeks and their readiness or ability to tender payment per speeiﬁc performance, had

a duty to speak at trial and/or in answering subpoenas during discovery. Both the Master and Appellant
14 -



substantially relied on their duty to speak. If [any one of] the respondents had disclosed the truth or the
concealed documents, or provided the true financial/mortgage cifedit status of the Dudeks instead of
committing substantial fraudulent éctions or non-actions to create a false promise and condition critically
material to the action, the original case would have never made it to trial or the trial court would have known
it lacked the jurisdiction or inherent power to adjudicate specific performance in the Dudeks’ favor. If the
truth were told and material facts and documents disclosed, Appellant would have been able to present her
case fully in the first place, closed on her home, and the subsequent cases against the Respondents or its co~

respondents would not exist; consequently, fraud would not have been committed and Appellant would not

be severely prejudiced and out undue and extensive costs, stress and time it’s taken to right an injustice.
Meaning, we wouldn’t be here today with this court attempting to untangle the legal problems presented in
the substantial litigation caused by the Respondent'(s.)' The allegations and validated supporting
documentation presented by Appellant make out a case such that th_e prior judgment of November 6, 2014
is void in-part and should be vacated. |

Further, if the prior judgment of November 6, 2014 granting specific performance in favor of the
Dudeks is allowed to stand then wouldn’t the courts then be overturning their own precedents, especially -
without a compelling reason to do so, therefore creating new rules or setting a new precedent? It would
then appear that any ruling, especially for speciﬁc performance that h.as relied on the equity maxims, “He
who seeks equity must do equity” and “he who comes into equity must come with clean hands,” could be
overturned. Such cases include, bigram v. Kasey’s Associates, 340 S.C. 98, 531 S.E.2d 287 (2000); Hayne
Federal Credit Union v. Bailey, 327 S.C. 242, 489 S.E.2d- 472 (1997); Norton v. Matthews, 249 S.C. 71,
152 S.E.2d 680 (1967); Provident Life and Acc. Ins. Co. v. Driver, 317 S.C. 471, 451 S.E.2d 924 (1994);
Taff'v. Smith, 114 S.C. 306, 103 S.E. 551 (1920); New York Football Giants, Inc. v. Los Angeles Chargers
Football Club, Inc.,291 F.2d 471 [5th Cir. 1961])(where the court denied relief because the Giants did not

come into equity with clean hands).
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All respondents to this appeal had full knowledge at the time of the trial, and after, that the Dudeks
did not have a valid or negotiable sales contract after November 30, 2012, that they had not been approved
for mortgage'credit and actually denied for lack of a valid and négotiable sales contract at application.
Consequently; their lending file was pérma_nently closed in January 2013*. Accordingly, it was the Dudeks
who intentionally hindered their own ability to obtéin financing for the property, therefore critically
breached and prevented their oWn closing and the seller’s ability to transfer the deed. They knew before
trial of the deceit, fraud, or unlawful acts they were going to commif, and that were committed, in the
original action. They were fully aware of another buyer at start of the litigation (EQS), intentionally
prevented the performance of her contract and .contributed signiﬁcant]y to the breach of the Appellant
contract, her failure to obtain the property as was her sole and legal right, the violation of her due process
or failure to present her case full‘y and fairly, and ﬁow th¢ ejectment from her home, the Dudeks’ unlawful
~ .purchase of the property in quesﬁon, gnd the inability of Appél]ant to live in her own neighboring home.
The Respoﬁdents are substantially responsible for any damages caused to the Appellant in the prior
litigation, including any additional and continuing damages in the subsequent complaint(s) arising from
that action.

The Order of November 6, 2014 fail‘s both in law and equity, and undermines the very precedence
set in a ruling for specific performance, regardless of any fraud or of the improper or fraﬁdulent acts
perpetrated in obtaihing the judgment. Such an order fails on its face and is void. Moreover, the lower
court had knowledge before its ruling that the evi_dence on the face of the record critically failed to support
specific performance in favdr of the Dudeks, refused the closing statements of a pro se party and chose to
disregard the evidence from same; such actions by the Master indicates bias, is an abuse of power, process

and due process. Additionally, Appellant’s substantive and procedural rights have been prejudiced because

* Where between the 10-day adverse letter and the denial letter(s), it’s clear the Dudeks were denied or refused
mortgage credit AND they would have submit a NEW application with a valid sales contract if interested at a
later date. :
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the decision is clearly erroneous and ‘unlawfﬁl in light of the reliable and substantial evidence on the whole
record, arbitrary or otherwise qharacterized by an abuse of discretion, or affected by other error of law.

Due to 1) the failure of the Order oﬁ its face, 2) the fraud committed in the intentional procurement
of an unlawful ruling, 3) the Master’s failure of inherent power, or its lack of jurisdiction, to qdjudicate or
order specific performance in favor of the Dudeks, or 4) for any other reason this court finds as represented
by the record, said Order is Void and requires to be vacated or reversed.

2. The trial court errored or abused its discretion specifically finding Respondent Collins not in
default or that good cause exists to set aside any such entry of default

The ruling or Order of the lower court, May 31, 2018 is void, unlawful or improper in-part as it is

without valid evidentiary support or fails to have grounds to support a ruling speciﬁcal]y finding Collins

not in default. Further, a hearing held without a motion presented or valid motion pending, and in the
excused absence of the Appellant, is an abuse of discretion, displays bias and violates Appellant’s due
process. “Defendants who have been treated with unfairness, bias and the appearance of prejudice by this
Court, and the opposing counsel, leaves open the question of how an uninterested, lay person, would
question the partiality an‘d neutrality of tﬂis Court. “...our system of law has always endeavored to prevent
even the probability ofunfairnéss.” In re Murchinson, 349 U.S. 133, 136 (1955). Marshall v. Jerrico, 100
S. Ct. 1610, 446 U.S. 238 (where th¢ court had a duty to ensure fairness but failed, or refused to ensure that
fairness). (Emphasis added). At the hearing, and unbeknownst to the Appellant until appeal, th.e Deputy
Clerk, Becky Stevens, tést{ﬁed that she did not enter default fon Nov. 27, 2018] because Collins filed an
Answer [on December 19, 2018]; and Collins testified he had filed a motion for relief of default, and that
he was currently engaged in discovery, therefore good cause is shown. The record shows to the contrary.
Specifically, Collins had never engaged in discovery, and neither filed an Answer or valid Answer nor did
he file or present a motion pursuant Rule 55(0) requesting relief from default (Motion to Strike Collins

Answer/Return to Motion, Jan. 30, 2018 herein “MTS11”), notwithstanding the fact that even IF his filing
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of Dec. 19™ was valid, it was untimely as'Appellant’s motion for default had been filed previously, therefore
entry of default was required (Appelfant— 59e Motion- J une'l 1, 2018 herein “S9EM15”)

Regardléés, the Clerk had already declared his improper filings invalid (Email Clerk Dec. 19, 2017
herein “EC10”) therefore Collins was not properly before the court when he presented defense to his defaﬁlt
and the court had no grounds in which to relieve Collins of default or the entry of. Likewise, no motion,
whether for default or relief Ifrom such default, was presented to the couft or ruled on (Hearing Tranécript,
May 29, 20]8 herein “HT14”) (Ordef- May 31, 2019 herein “09”).

An Order without evidentiary support or grounds in which to hear the subject matter before it is
void; as in this instance, where relief from default was granted where no motion for relief or relief pursuémt
Rule 55(c) was before the 'c‘ourt. (The decision of whether to grant relief from an entry of default is solely
within the sound vdiscretion of the trial court) Ricks v. Weinrauch, 293. S.C. 372,360 S.E. (2d) 535 (Ct. App.
1987. (An order based on an exercise of that discretion, however, will be set aside if it is controlled by
some error of law or lacks evidentiary support) Ricks v. Weinrauch, supra. Indubitably, Collins neither
made a clatm for relief nor showed good cause to be relieved of hi"s default to foﬁn a basis for the Court’s
Order in-part. ‘;lt is an error of law for a court to décide a case on a ground not before it'."‘Grifﬁn v. Capital
Cash, 310 S.C. 288, 294, 423 S.E.2d 143, 147 (Ct.App.1992); (A reversal is required when the trial court's
ruling exceeds the limits ar:nd scope of the particular motion before it) Skfnner V. Skjnner, 257 S.C. 544, 550,
186 S.E.2d 523, 526 (1972). Due to the reasons above br herein_Brief,‘ said Order is Void aﬁd must be

reversed or vacated.

3. The trial court errored or abused its discretion in denying Appellant’s 2" Motion for Entry of
Default against Respondent Collins, or relieving Collins of default, or its entry of

On October 1, 2018 a heafing was held on all pending motions before the court. Included was
Appellant’s [1st] Motion for Entry of Default and Default Judgment, its Motion to Strike Collins’ Answer |
and Return to Motion, its 59(e) Motion, and its 2" Motion for Entry of Default and Default Judgment. On

October 18, 2018 the trial court provided notice via email to all parties granting four (4) Respondents’
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motions; and denying in-part one (1) Appellant’s 2" Motion for Entry of Default and Default Judgment,
specifically denying in-part Entry of Default against Collins. The court declared moot the 10 remaining
Appellant and Respondents’ motions.

‘Though Collins never filed an Aﬁswer or valid Answer, thellower court denied Appellant’s 2™
Motion for Entry of befault for the sole reason-“Respondent Collins filed a timely motion to dismiss.”
(Order, App. 2nd Mtn. Entry Default/Judg., Nov. 13, 2018 herein “019”); (2™ Motion- Default Collins
April 4, 2018 herein “MDJ13”). The Ordler provided no reasoniné, findings of fact, standard of review or
law analysis.

Collins failed to request relief pursuant Rule 55(c), and at no time from the start of litigation did
the trial court or Collins raise issue with an error of law in its entry or reqﬁired entry, specifically
grounded on the fact Collins ‘filed a 'timel'y motion to dismiss’. In fact, Appellant had previously
questioned the Clerk many times, even speciﬁcally asking for the date of entry of default and pointing out
that entry was required by the Rules of the »cour_"t. Though it never provided an answer, not once did the
court raise issue with its entry (Emeiils- Clerk Dec. 2017 thru Feb. 2018 herein “ECS7”). It even went as
far as testifying only “judgement” was previously denied because it needed to be scheduled to be heard.
“Judge Murphy signed a form four. denying her motion for entry of default judgment and indicafed that it
needed to be heard” (HT29) (Order- Mtn. Default Judg., Feb. 23, 2018 herein “012”). Such indicates
and supports that the trial court considered entry complete. and only judgment needed to be heard.

Regardless, filing a “timely mofion to dismiss pursuant Rule 12(b)(6) or 12(b)(8)” is neither an
- ‘Answer’ or a responsive pleading nor is it compliant with the Rules of Civil Procedure, including SCRCP
Rule 7, Rule 12, and Rule 8, therefore not grounds or a valid reason to deny Appellant’s Motion for Entry
of Default (MTS11). Collins motion not only failed to make ANY pleading in its Motion to Dismiss or to
plead with particularity as réquired by the rules, but also failed tol “state in short and plain terms the facts
constituting his defenses to each cause of action asserted and admit or deny the averments upon which the

adverse party relies" as required by the Rules of a responsive pleading (Mtn. to Dismiss-Collins, et al Sept.
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20, 2016 herein “MTD17”) (Plaint. Brief in Opp. to Mtn. to Dismiss 12(b)(6)/12(b)(8)- Collins, et al, Oct.
4, 2016 herein “B1020”).
The trial court’s ruling was an error of law or lacks evidentiary support, therefore ié an abuse of
discretion, unlawful or improper and should be vacated or reversed. (The decision of whether to grant relief
“from an entry of default is solely within the sound discretion of the trial court) Ricks . Weinrauch, 293 S.C.
372, 360 S.E. (2d).535 (Ct. App. 1987). (An order based on an exercise of that discretion, however, will
be set aside if it is controlled by some error of l.aw or lacks evidentiary support) Ricks v. Weinrauch, supra.
Further, since no Answer was filed at the time Appellant filed its motion for default AND Appellant
provided an Affidavit in support of éntry of default, then pursuant to Rule 55(5) Default must be entered by
the Clerk. (Motion- Default Collins Nov. 27, 2017 herein,“MDle”). “When a party against whom a
judgment for affirmative relief is sought has failed to plead or otherwise defend as provided by these rules
and that fact is made to appear by affidavit or otherwise, the Clerk shall enter his default upon ‘the calendar

(file book).” SCRCP Rule 55(a) (Efnphasi‘s added).

Even so, the entry of default is of no consequence. (Whether default was actually entered is of no

consequence since the entry of default is a purely ministerial act which the Clerk was required to perform
once the default was made to appear by the affidavit of Mrs. Thynes (Thynes v. Lloyd, 294 S.C. 152, 363
S.E.2d 122 (Ct.App.1987)l (Entering default is a ministeri.;ll act to be automatically performed once an
affidavit shows the defendant has failed to comply with the requirements of the rules) Stark Truss Co. v.
Superior Const. Co.rp., 602 SE 2d 99 - SC: Court of Appeals 2004. : Entry was co.mpléted or should have
been completed as .of November 27, 2017, therefore it cannot be denied by the Coﬁrt. Once verified and
entered by the Cler‘k, and not objected to by th'e'defau]ting party or court, entry of default cannot be denied
or the defendant cannot be found “not in default” at a later timé unless there was some error of law in its
entry and such error is supported by evidence. Thynes, supra.

Based on the above, entry of default was required to be entered on Nov. 27, 2017, ana the Céurt

cannot deny its entry, especially for the sole reason a motion to dismiss was timely filed., Further, said
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Order is Void on its face and it fails to be supported by the record, therefore impropef and must be
reversed or vacated.

4. The trial court errored or abused its discretion or process granting Respondent Collins
Summary Judgment via ‘conversion’ of a Motion to Dismiss

On November 15, 2018 the trial court granted Summary Judgment to Respondent Coliins’ as to all
remaining causes of action pursuant SCRCP Rule 12(b)(6) for Summary Judgment under SCRCP Rule 56
(‘conversion”)(Order Surﬁmary Judg.- Collins, Nov. 15, 2018 herein “022”). |

As argued above and repeated herein, Collins is in defaulf, entry was required, and as éuch his
rights to defend the case was terminated, therefore granting summary judgment is improper. Further,
Collins failed to request relief, present a motion for relief or have before the court a pending Motion to
Dismiss pursuaht ‘1 2(b)(6) for conversion, therefore a judge cannot adjudicate what is not properly before
its court. "It is an error of law for a court to decide a case on a ground not before it." Griffin v. Capital Cash,
supra; see Friedberg v. Goudeau, 279 'S.C. 561, 562, 309 S.E.2d 758, 759 (1983) (reversing the grant of
summary judgment because the ground for summary judgment was not properly béfore the trial court). A
reversal is required when the trial court's ruling exceeds the limits and scope of the particular motion before
it. Skinner v. Skinner, supra. Additionally, the trial judge gave no notice it \;vas going to consider converting
any 12(b)(6) motion to summary judgment n(;r were matters outside ﬁhe pleading presented by Collins or
presented in which the trial court gave notice it was going to consider for a conversion. (Providing notice
prior to the hearing is esse_ntvial under Rule 56(c)...) Baird v. Charleston County, 333 S.C. 519, 511 SE 2d
69 (1999). The ﬁrst time Appéllant had knowledge of such conversion or matters outside its pleadings was
going to be heard was in the Court Order issued. And lastly, speciﬁc reasons for dismissal must be vin the
first document Collins filed with the court, otherwise that issue is considered waived. The first (and_only)
valid document Collins ﬁled with the court was his Motion to Dismis