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STATEMENT OF ISSUE ON APPEAL :

D1d the tnal court err in fa111ng to conduct the requlslte analys1s under Rule 401 SCRE and
Rule 403, SCRE and adm1tt1ng test1mony regardmg Appellant s pnor and pendmg charges for

alleged non—sexual conduct‘?



STATEMENT OF THE CASE

~' On February ll 2016 the State ﬁled a pet1t10n to 1nvoluntar1ly cornmrt Appellant‘ :
‘ Timothy Wayne Schaefer pursuant to the South. Carolma Sexually V1olent Predator Act, S. C
Code Ann. § 44- 48 10, et seq. The 1mmed1atel pred1cate conyiction were gurlty pleas for the ’
’followmg offenses: sexual explortat1on of a mlnor cr1m1nal sol1c1tatlon of a minor, and
'c0ntr1but1ng to the del1nquency of a m_1nor R 246 Appellant was sentenced to e1ght years
incar)ceration Id. o |
, On October 30 and 31 Tlmothy Wayne Schaefer appeared before the Honorable Paul M.

~Burch and a jury for a. tr1al under the South Carol1na Sexually Vlolent Predator Act, S C. Code
. Ann §_44-48-lO, el seq. ,Schaefer was represented by; James K. Falk, and the State was
repr’esentéd by James 8 Boglei Jrl’ll. l.;1

The Jury heard test1mony from the court appomted evaluator, ADr Amy Swan and
Schaefer. The State 1ntroduced certlﬁed coples of 1nd1ctment agalnst Schaefer for sexual |
e)rploitatlon of a nnnor 1n the thrrdvdegree'and cr1m1nal sol1c1tat1on of a mlnor..: R.87,1. 2 - ll; ‘
R.96,11.2 - 14;.11{.' 374. | | | H

The jury concluded that Schaefer'was a S_éxually_ violent predator. R. 236, 1,24 - 79,1.8.
| -ludge Burch ordered him be committed to,',the' Departmeht of Mental Health for his long-terrn |
control, care, and treatrnent. | RA.'2A39,ll.y6:._—'m 9‘. 4 | | |

Schaefer filed a tirnely notice of appeal. This brief follows.

Th1s matter havrng taken’ place over the course of October 30 and 31 2017 was transcr1bed by .

two different court reporters into two separate transcripts without continuing the pagination from . -

the first day. For ease of reference, Trial Transcript I srgmﬁes October 30 2017 and Tr1al
.Transcnpt II refers to October 31, 2017 G . } 4



STANDARD OF REVIEW

“The admlsswn of ev1dence is w1th1n the dlscretlon of the tr1a1 court and w111 not be

reversed absent an abuse of dlscretlon ” State V. \Hatcher 392 S C. 86 91 708 S E 2d 750, 753

~ (2011) (quotlng State \A Pagan 369 S.C. 201 208, 631 SE2d 262 265 (2006)) 645 653'

(2013). “An abuse of dlscretlon occurs when «the tr1al court's ruhng is based on an error of law

or, when grounded in factual conclusmns is w1thout ev1dent1ary support ” In re Gonzalez 409

S.C. 621 628 763 S E.2d 210 213 (2014) (1nternal quotatlons omltted)



3 - ARGUMENT
The trial court erred in falllng to conduct the requnsnte analys1s under Rule 401 SCRE
and Rule 403, SCRE and admitting testlmony regardlng Appellant’s prior and pendmg

charges for alleged non-sexual conduct

Relevant facts -

After the jur;r was selected-‘but prior' to'Opening statements, counsel for Appellant moved -
‘to suppress any mention by the State’,s only Witness,' Dr. Swan, of Appellant’s prior‘charg'es. R
12,1.2-R. 17,1. 21. Due to the uncertainty surrounding the disposition of the 'charges, counsel
sought to prevent their mention.. Q : There were at least five charges where the disposition was
pending or the outcome was unknown.i Id. | |

" Trial counsel -objected 1o bthe admission of testimony reéarding Schaet'e‘r .priori charges‘
pending offenses, which included: 1997 “driving,arrest,;’ disposition unknown; 2QOl, cheek fraud :
charge, three counts, disposition unknown; 2005 forgery charges, disposition',unknown; 2014 |
-malicious injury to property, pending; and éQl4 _ﬁnnishing contraband, periding. R 12, 1L lt) —-21.
Counsel moved, undernRule 4(l3 SCRE to prevent Swan from remarking on thesei_events:

I think it is the Court ] respons1b111ty as the gatekeeping function as to control
which type of evidence the jury is allowed to hear. ~

I think under a ... [SCRE] 403 type of ana1y31s the Court has got to determine
which information would be more prejudicial than probative. And then I think
that charges that we don’t know the disposition of, charges that are possibly
pending, can’t poss1bly be more probative than prejudlclal :

R. 13, 1. 3 -11. The State, in its response 1nd1cated that Swan must be able go into “criminal

convictions, criminal charges,”. because “the fact that you were arrested for somethmg means

you must have gotten into enough trouble, even though you weren’t convicted of it, or even



charged where the disposition is nnanWn.”. R 14, 1. 1 - 8 The State cited -to three South

!

Carolina opinions which can all be dlstinguished from the rnatter sub judice, In re the Care and _

Treatment of Ettel, 377 S.C. 558, 660 S.E.éd 285 (Ct..A'pp. 2008), In re the Care and Treatment
of Corley, 353 S.C. 202, 577 S.E.2d 451, (2003), and White V. ‘State; 37_5 S.C. l, '649 S..E.2d 172
- (Ct. App 2007) R14l9—16l 11. L |

The State remarked that in assess1ng whetherl a person isa sexually v1olent~ predator pr1or
sexual history is 1mportant.” R 15, 1. _l7 —,21.‘(_e_mp,ha51s added)..- Therefore, some charges
which may have been dropped “should hav_e been [a] wake up call to [Appellant] to say, ‘H_ey,
you can go to’ jallfor this kind of stuff. if.you l(eep doing lt,’ and he kept doing it.’; R.15,1.22— -
3l, 17 Therefore, the State alleged,'t offenses‘{ Which \;vere not sexual went to the'diagnosis of -
antlsoc1al personality d1sorder Id | o | '
Counsel for Appellant responded and noted the assumpt1ons the State was makmg regardrng

: charges which had an unknown‘dlsposmon or were still pendlng:

Without knowing some of the facts of this 1t s just too gasy- to conclude that there
. was something about thls that should have created a wake up call

But my point is we don’ t have the d1spos1tlons on these charges So I don’t.know if -
it was a case that [was nolle prossed] because ... the witness didn’t want to come
forward or was [nolle prossed] because it wasn 't a good case. | mean, he’s
presupposmg that he dld do these thmgs :

I mean all [Swan is] going on is the fact that he was charged. And she [is] basing
her relevance on the fact that he was charged without knowing whether or not he

was r'esponsible for it in any way, whether or not ... the State couldn’t make their
case. ... But without any proof N th1nk it’s h1ghly pre]ud1c1al

R. 16 1.13-17,1 17. (emphas1s added) The tnal Judge overruled the object1on R 17 ll 18—

21,



4

These prior and pendmg charges were not relevant to the j Jury S determrnatron of whether: "
Schaefer was “hkely to engage in acts of sexual v1olence if not conﬁned ? S C. Code Ann. § 44- .
48-30(1). (empha51s added) Further even if they were relevant there was substantral danger'v
that the jury would ﬁnd in favlor of comm1tment based upon Schaefer s alleged general crlmlnal .

propensity rather than based'_upon the re'qu1s1te finding that Schaefer{ was a sexually violent -

' predator beyond a ‘reasonabl’e‘doubt

Adm1ttedly the SVP Act allows the experts evaluatmg the person under the Act to have
“reasonable access to. the person for the purpose of the examination, as well as access to

all relevant medical; psychologlcal ‘criminal offense and d1scrpllnary records and reports ”S.C.

3

Code Ann, § 44-48-90(C) (empha51s added) However these offenses can 1nclude both ‘

: conv1ctrons and offenses not resultmg in conv1ct10ns lf they are relevant to the determmatlon -

of whether a person is. sexually violent: predator See Whrte V. State 375 S C. 1,09, 649

SE2d172, 176 (Ct. App 2007) (emphasis added)

“Relevant evrdence is deﬁned as ev1dence havmg any tendency to make the existence of

. any fact that is of consequence to the determmatron of the actlon more probable or less probable

than it would be Wlthout the ev1dence & Rule 401, SCRE see also State V.- Alexander 303 S.C. |

377, 380, 401 S.E. 2d 146 148 (1991) (“Evrdence is relevant 1f it tends to establish or make more
or. less probable some matter in issue upon whrch it drrectly or 1nd1rectly bears ”) “Evidence
which is not relevant is not admrssrble ? Rule 402, SCRE “Ev1dence should be excluded if it is

1rrelevant or unnecessary to substantrate the facts.” State V. Stokes 339 S.C. 154, 159, 528‘

S.E.2d 430, 432 (Ct. App. 2000) (quotlng State v. Langley, 334 S.C. 643, 647, 515 S.E.2d 98,

100 (1999). “A’lthough relevant, ev1de’nce may be excluded if its probatlve value is substant1ally '



outwelghed by the danger of unfalr prejudrce confusron of the issues, or mrsleadmg the j Jury

o Rule 403, SCRE

In In re the Care and Treatment of Corlev our Supreme Court noted that the SVP Act

. requires the State to prove beyond _a._reasonable doubt that a person is a sexually vr_olent predator.
353 S.C. 202, 206, 577 S.E.2d 451‘;‘_45‘3 (27003_:)‘(:ci_:ting S:C. Code Ann..§ 44-48-100). A sexually :
violent predator is defined as a person‘who:’(aj has_ been convicted of asexually violent offense;
“and (b) suffers 'from a mental 'abnormalfty or personalit'y disorder’that makes the person hkely to
| engage 1n acts of sexual v1olence if not conﬁned 1n a secure. fac111ty for long term control care,
| and treatment Id. (c1t1ng S. C Code Ann § 44 48- 30(1)(a) & (b)) “The Court found that “past
| cr1m1nal hlstory is relevant to estabhshlng sectlon 44 48- 30(1)(a) of the SVP Act Id The
Court further found that “a person s dangerous propensmes are the focus of the SVP Act s'
requrrement that the. State prove that the- person 1s “llkely to engage ‘1n acts‘of sexual v1olence 1f
not confined.” - Id. at-206- 07 577 S, E 2d at 453- 54 The Court noted the, SVP Act deﬁnes o
“[T]ikely to engage in acts of sexual}violence""to .mean “the person’s propenslty to- commrt_acts of “
_ sexual violence is of such a deg‘ree as to pose a‘ ’menace to the heaTth and safety of others.”
Id. (c1t1ng S.C. Code Ann § 44 48 30(9)) (emphas1s added) | ]
‘In M the defendant was conv1cted in March 1993 of assault and battery of a hrghf
{and aggravated nature (ABHAN) and sentenced to ten years Then in August 1993, he pled
.gullty to cr1m1na1 sexual conduct (CSC) in the second degree and was sentenced to 14 years

I
concurrent Id at 204 577 S E. 2d at 452. Corley argued that the underlymg detalls of the

,
offenses should not -have‘ been admitted due to:his ~w1lhngnes‘s to stlpulateto the conv1ctlons. Id.

However, the State ‘used the details surrounding the- conviction “to” prove that ’appellant's

likelihood to re-offend was based in part'upon the fact that his previous offenses were similar to

EN



: one another. . Id at 207, 577 S E 2d at’ 454 The State s expert test1ﬁed that the 51m11ar1ty
_ ‘between the two offenses 1nclud1ng the age race;’ and gender of the v1ct1ms ‘evinces a pattem' -
, of _.behavior which.in_ turn indicatesthe person would be fat an increased risk to commit future
| offenses.” @ | |
In White V. State, this Court cOnsider‘ed whether the trial court prOperly encluded White’s
‘past'unadj.udicated se)rual offenses at the SVP probable“cause hearing.. 375 SC 1,7, 649 S.E‘.2d
172, 175 (Ct. App/2007) This Court determmed that the 01rcu1t court’ erred and that it could
_ have cons1dered any prlor relevant offenses wh1ch may be contamed in the State s petition,”
: which included both conv1ctions and offenses.not resultmg in conv1ctions. Id. at 8-9 649 S.E.2d
at 1‘75'-76 Instructive to this Court s analys1s was the Kansas Supﬂreme Court s decision in
‘Matter of Hay 953 P 2d 666 677 (Kan 1998) in wh1ch the court stated “In assessmg whetherv’ '
an individual is a sexually v1olent ‘predator przor sexu“al h'zstory-is' hlghly probative of his or 'her
v'propens1ty for future v1olence » 1d. at 9,649, S E 2d at 176 (emphas1s added) Though finding
-that Whlte s cr1m1nal sexual offenses not resultmg in conv1ct10ns were d1rectly relevant to the-
clrcu1t court’s probable cause determmatlo_n, this Courf noted that its holdlng was not statling
N pas’tlconvictions‘ and. prior offenses not .resuiting‘-inz "convictions thatyhave no beari'ng\on
vvhether a pérson i‘s"a sexually. viol_ent. predator, ,shouldvbe admissible.’.’ M_ at 10 n.3, 649 . -

S.E.2d at 176-77 n.3.' (emphasis added). Thus White by implication suggests they are irrelevant.
: /

' The State p01nted to In re the Care and Treatment of Ettel 377 S C 558 660 S.E.2d 285
(Ct App 2008) 1n support of its posmon that Schaefer s prior charges for nonsexual offenses
'were admissible. In Ettel the tr1al court admltted testimony regardmg three pr1or sexual offenses

that Ettel ,admitted to during his SVP evaluation, but which did not result 1,n_'.conv,1ct1ons., 377

~



S.C. at 560-61, 660 S E.2d at 286 87. It also. admltted testlmony regardmg Ettel s prior murder
conviction, Wthh was alleged to mvolve an attempted sexual assault:

In 1962, Ettel was conV1cted in- Mlchigan of murdering his girlfriend's mother- -

with a pair of sewing scissors. Dr. Crawford testified the arresting ‘officers told

her the mother’s shirt was pulled above the mother’s.head, and Ettel allegedly: told

the officers he tried to sexually assault the mother before he killed the mother. No -

incident report was available for Dr. ‘Crawford . to substantlate the ofﬁcers

testlmony : - ‘
Id. at560n2 66OSE2dat287n2

This Court found that the trlal court properly adm1tted ‘the testimony regardmg both the
prior sexual offenses and the prlor murder conV1ct10n ‘all of which ‘were relevant because Dr.
Crawford relied on them in evaluatmg Ettel’s need for and likelihood of success in treatment as
well as hlS ability to contr'ol his behavior 1n the future.” ld at 563, 660 S. E.2d at 288, Th1sy"
Court furthe‘r' found that the_bo's.sibilit'y of unfairprejudice did not substantially 'outweigh the
probatlve value of the testimony Id.", | | [ | |

Here again, the nature of the prlor charge‘s and conv1ct1ons in Ettel are. d1st1ngulshable In E
Ettel, the detalls‘ of both the ‘ char_gefs and ‘conV1ct10ns revealed that they ‘were ‘all at least
potentially s‘exual_ in nature. '-'l{ere';:' the're*,izvasi no tes'timony regarding' any, sexual motivation )
“behind Schaefer’s driving’ under _th’e:“ inﬂuenceh,' fraudule‘nt checks, bossession‘:‘of marijuana,
forgery, 'driving too fast for cbnditions’l‘ shopllftmg, ‘- or other charges’ which had an unknown
disposition or'were pend.ing.fr:R. l()S,-'l."‘ 1.‘5 - 108, 1. 19. On crosrs'-examinatifon,l)r.' Swan
admitted- that Appellant’s prior'arrest fordrlvmg under the’ inﬂuen.ce‘i'was actuall:'y for d_riving-
under suspension. R. 16_5',: 1. 46.'—'-166;'1‘. 5. | o | |

The e>rpert in m did testify that regardless of whether the murder was a sexual crime,
“it goes to ,[Ette‘l’s] propensity to commit,'further;sfiolent' crimes.” Id. at 563, .660 S.E.2d at 288.

 However, both White and the SVP Act itself make clear the concern atan SVP trial is with the



likelihood to commit ’seXual}yiolence, not:’just yiolence gene‘rally. Sie 375 S.C.at 9h,i‘6491 S;E.'2d'
at 176 (finding that there was nodispute that White’s prior convictions satisfied the first prong of
S.C. Code Ann § 44- 48 30(1) such that “the determinate factor is whether he suffers from a
mental abnormahty such that he is hkely to commit acts of sexual Vlolence 1n the future '
(emphasis added)) S C. Code Ann § 44-48-30(9) (defining “[l]lkely to engage in acts of sexual
~ violence” as the person s propen51ty to commn acts of sexual vrolence 1s of such a degree as to -
pose a menace to the health and safety of others.” (empha51s addedl)

In the present case, Dr. Swan testiﬁed that a person’s nonsexual charges are necessary to her -
evaluatlon because they allegedly increase your risk for another crime apart- from the sexual
disorder.” R. 107 ll 16 24. Dr Swan suggested that “[rlepeatedly performing acts that are
) grounds for arrest” is the definition of a cr1m1nal l1festyle in the D1agnost1c and Statrstrcal Manual 5.
R. 108, 1. 20 -109,1. 11. Regarding Schaefer specifically, she agreed that these offenses were not
- the sole basis.of ‘her 'opin_i‘on,.but found thern ‘9signiﬁcant.;’ R. 105, l'. | lQ _ 106, 1.-18. ‘

" She consldered Schaefer’s alleg'ed'criniinal history in her determination that- he had a
pattern of ant1soc1al trarts wh1ch was based ion her ﬁndrngs that Schaefer hved a “criminal
‘hfestyle » She also 1mphed that Appellant was. unw1se and reiterated the State s theory that these B
~arrests should have been a wake up call.” R. 83, 1. 20— 84 1.9. Dr. Swan repeatedly opined as
to what Appellant s thought process should have been and suggested some sort of negative
animus surroundrng nonsexual arrests to Whrch the dlsposrtlon was unknown. |

She eyen went as far as to suggest that being arrested for a sexual crime increases an -
individual’s risk for another sexual crlrne’,_thereby seemingly ignoring the possib'ility that 'charges'
could be dropped or a‘person found innocent.. R. 82, 123 83, 1. 19. It is unclear whether being

~

. arrested for'a nonsexual crime increases an individual’s risk to commit a sexual crime.

- 10



Ultrmately, Dr. Swan d1agnosed Schaefer w1th other’ spec1ﬁed personahty disorder with
anti-social features even though she prevrously, repeatedly, mentroned the deﬁnltron of ant1soc1al
personahty disorder in order to drscuss h1s ‘prior nonsexual\arrests. R. 126, l.. 18 = 127,'1. 22.
Notably, Dr. vSwan’s reliance onvthe criteria’foran‘tisocial personality 'disorder -‘Was‘ﬂawed: she :
- cited to the requlrement that an indivi.dual repeatedly,perform acts that are grounds:for arrest. R ‘
127 1. 18 - 128 1.7. The DSM 5, rev1sed Aprrl 2012 does not contain such criteria.

A civil proceedmg to commrt an 1nd1v1dual perhaps for life, follow1n\g service of his
crlmlnal sentence is an extraordmary remedy In re Taft 413 S C. 16 23 774 S.E.2d 462, 466
(2015). h
An expert’s .Opinion muSt.'be reliable.: ‘(A}/rﬁaves v. CAS MediCal"Svsterns: ‘Inc. 401 S.C.

)

63 74,735 S. E 2d 650, 655 (2012) see also Rule 702, SCRE. Expert testlmony is “also subJect‘

to attack for relevancy and prejudlce State V. Counc1l 335 S C 1, 19 20 515 S E.2d 508 517-

18 (1999). Trial judges must determme whether 'Rule'403 SCRE bars adm1s51on of the expert S

' testimony. Id. at 20 515 S. E2d at 518; State v. Slocumb, 336 S.C. 619 627 521 S. E2d 507,

511 (1999) (“Even if- adm1551ble under Rule 703 [SCRE or Rule 705 [SCRE] however the
determination of whether an expert may testrfy to the facts underlylng an op1n1on must include
" an analysis under Rule 403, SCRE.”). | | |

o Rule 702, SCRE, provides: “If .scientltfrc, tec'hnical, or other specializ_ed knowledge will
assist the trier of fact to understand the evidencev or to determine a fact in issue, a .witness
quahﬁed as an expert by knowledge skill, expenence tra1n1ng, or educat1on may test1fy thereto

~ -

in the form of an op1n1on or otherw1se ”? In State v. Council, 335 S.C. 1, 20, 515 S. E 2d 508, 518

(1999) our Supreme Court held that “[w]hen admlttmg sc1ent1ﬁc ev1dence under Rule 702 SCRE

the tnal Judge must ﬁnd the ev1dence w1ll assrst the trier of fact the expert witness is qual1ﬁed and

y

11-.



the underlying science 1s rehable ” “Rellability is a central feature of Rule 702 admlss1b111ty, and

4

our Jurlsprudence is in complete accord ” State V. Whlte 382 S. C 265, 270 676 S E 2d 684, 686

(2009).

In State\;;» White, ourSupreme Court; made clear that “[t]he .famil_iar tene't.of evidence
law’that a continuing challe'nge to evidence goes to "-weight not admissibility’ has never been
1ntended to supplant the gatekeeping role of the trial court in the first 1nstance in assessmg the ’
-adm1s51b111ty of expert testlmony, 1nclud1ng the threshold determinatlon of reliabillty - 382 S C.

- at 273, 676 S. E. 2d at 688. Thus the Court ruled that both smentiﬁc and nonscrentlﬁc expert |
4test1rnony must satisfy Rule 702, SCRE,» both in’ terms of expert .quah-ﬁcations and rehab_ﬂrty of
the subject matter. & _Hlo‘wever, the Court recognized that “the foundational reliability
requirement for expert) testimony does not lend its.elf to a.one-size4ﬁts;all approach” and did not'. , |
prov1de a “formulaic approach” to be followed in deterrninmg the rehabllity of non-screntlﬁc
- expert testimony Id at 274 676 S.E: 2d at 688- -89. |

In Jamison v. Morris 385 S.C. 215 219 684 S.E.2d 168, 170- 71 (2009) our Supreme

Court reversed a c1v1l verdlct of negligence against one of the co- defendants MlniMart ﬁnding
that the trial court erroneously admitted expert testlmony predicated on unreliable ev1dence
Minimart was lalleged to have sold alcohol to the underage driver of a vehlcle that. was“m a
single- car acc1dent that rendered the passenger LOUlS Jamison a quadnplegic 385 S.C. at 219,

684 S.E.2d at 170 ‘The tr1al Judge allowed the: State s expert to give testlmony of the driver s

blood alcohol level at the time of the crash based upon a SLED test that was unreliable due to the '

absence of a chain of custody Id at 226 29, 684 S E. 2d at 173-75. The Jamlson Court ruled
that “an expert cannot testify to an opmlon predicated on an unrehable test 7 Id. at 228 684 o

'S.E.2d at175.

12



Rule 703 SCRE prov1des “The facts or data in the part1cular case upon which an expert .
bases an oplnlon or 1nference may be those percelved by or made known to the expert at or
: before the hearlng If of a type reasonably rehed upon by experts in’ the partlcular ﬁeld 1nll

formlng- oprnlons or 1nferences upon’ the subJect, the'k facts or data need not.be admlssrble'ln
ev1dence >t certamly cannot be reasonable for an expert to rely upon erroneous and incomplete
1nformat1on in forrnlng hlS oplnrons or 1nferences ‘ |

Therefore the trial court erred when 1t falled to engage in the requlslte analy51s pursuant
to Rule 401, SCRE and Rule 403 SCRE and admrtted testlmony regardlng Schaefer s charges
‘to Wthh there was no known d1sp031t10n and that were nonsexual in nature | Appellant was
committed based upon p0551h111t1es and the unknown. ,S_chaefer is accordrngly entitled to a new

trial.



CONCLUSION

Based on the foregoing, this Court should reverse Appellant Timothy Wayne Schaefer’s

557

Taylor D Gilliam
Appellate Defender

commitment.

ATTORNEY FOR APPELLANT

This 29th day of March, 2019.
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