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INTRODUCTION

The Appellant filed her Initial brief on November 30, 2019. Respondent’s counsel asked for an
extension to file her initial brief in response to January 29, 2020, which the undersigned granted.
Instead of filing a responsive brief, however, Respoﬁdent filed a motion to dismiss. The motion to
dismiss addresses issues of jurisdiction and appealability which were and are addressed in the
Appellant’s initial brief in detail. Rather than éimply repeat the entire brief here, the Appellant has
attached the initial brief as Exhibit 1 and hereby incorporates the facts and arguments relevant to
appéalability. Making a motion to dismiss in lieu of filing a responsive bricf, especially when the issues
raised in the motion are issues which were addressed in the initial brief is not necessary and interposes
nothing but a delay in reaching the issues of the case via consideration of the appeal. Respondent could
and should simply have raised its defenses in its initial response brief, Respondent’s motion to dismiss
does not seem proper. The Appellant rcquests that the Court deny the motion to dismiss and instruct the
<$spondent to file a responsive brief in this case. A dismissal of the Respondent’s motion without
‘ﬁndings and without prejudice to its ability to raise the same issues in its brief for presentation to the
Appellate Panel reviewing this case would raise no objection from the Appellant, |

In responding to the Respondent’s motion, the undersigned has set forth the headers from
Appellant’s Initial Brief with a discussion under each as to the appealability of the issues and orders
addressed by each section. This seemed, to the undcrsigned, the most efficient way of addressing the
issues on a motion response.

L. The record reflects the Respondents, Becker and Grier, have admitted

Iack of standing, therefore, the lower court action, from its inception,
must be dismissed as to those parties.
“On September 29, 2017, the Court issued an Order finding, as a matter of fact and law, that two

of the threé parties seeking judgment in the case lacked standing and had no interest in the “‘sanctions

| judgment which is the subject of the Verified Petition” (Order 9-29-1 7) South Carolina Couris have
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determined that standing is not the same thing as jurisdiction. Bardoon Properties, N V., v. Eidolon
Corp., 326 8.C. 166, 170, 485 8.E.2d 371, 373 (1997) (stating that the question of real party in interest
does not involve subject métter jurisdiction). Thus, a standing issue does not have the legal reach that a
subject matter jurisdiction would have in the Appellate Courts, However, the Order finding that
Messrs, Grier and Becker lacked any interest in the judgment which is the subjeét of the verified
petition means that it is now the law of the case, " [tThe doctrine of the law of the case prohibits issues
[that] have been decided in a prior appgal from being relitigated in the trial court in the same case."
(Exhibit 2 — Order of 9-29-17) Ross v. Med, Univ. of S.C., 328 8.C. 51, 62, 492 S,E.2d 62, 68 ( 1997);
see In re Grossinger's Assocs., 184 B.R. 429, 434 (Bankr. S.D.N.Y. 1995) (“Closely related to the
doctrines of claim and issue preclusion is the doctrine of law of the case, which holds that a decisic;n on
an issue of law made at ohc stage of a case becomes binding precedent to be followed in subsequent
stages of the same litigation.” (quotation marks omitted)). "The law of the case applies both to those
issues explicitly decided and to those issues [that] were necessarily decided in the former [appeal].”
Ross, 328 S.C. at 62, 492 S.E,2d at 68; see In re Grossinger's Assocs., 184 B.R. at 434 ("The doctrine
applies to all issues decided expressly or by necessary implication."). |

Messrs. Grier and Becker never possessed any interest in thc Jjudgment, according to- the
undersigned’s reading of the 9-29-17 Order and are, as far as the supplemental proceedings are
concerned, not real parties in interest. If they are not real parties in interest, then they have never had
standing to pursue Appellant and Ordem granting them relief in this case are not appropriate and all are |
appealable on that issue. |

As argued below, the September 29, 2017 Order was not immcdiately appealable, as it was not a final
Judgment, however, it and all other judgments became appealable once the final judgment was entered
on May 24,201"9. When there is a final judgment, and a party timely files its notice of intent to appeal
from that judgment, tﬁis court may review any intermediate order necessarily aftecting the judgment not
earlier appealed. Lancaster v, Fielder, 305 $.C. 41 8, 409 S.E.2d 375 (1991).

2
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IL The Appcllate Court has Jurisdiction to review the Circuit Court’s

final Order of May 24, 2019, and all prior orders arc appealed

including, but not limited to, the order(s) of reference and orders

entered June 23, 2017, February 9, 2017, and March 14, 2017,

In this section of the Appellant’s Initial Brief, the Appellant explained that existing law allows
fof the appeal of all prior orders once a ﬂna_l judgrﬁent is rendered, For an Order to be appealable, there
must be a party who is “aggrieved” and a final judgment. Whether based on statute or case law, the
overarching point remains—abéent the presence of an exception to the final judgment rule,
appealability is detenninéd by a final judgment and‘an aggrieved‘ party. See also Rule 201, SCACR
("Appeal may be taken, as provided by law, from ahy final judgment, appealable order[,] or decision....‘
Only a party ﬁggrieved by an order, judgment, sentence[,] or decision may appeal.”). State v. Looper,
421 8.C. 384, 807 S.E.2d 203 (S.C. 2017)

" ‘[A]n aggrieved party is one who is injured in a legal sense or has suffered an injury to person
or property.’ " State v. Rearick, 417 S.C. 391, 398 n.9, 790 S.E.2d 192, 196 n.9 (2016) (altération in
original) (quoting State v. Cox, 328 .C. 371,373, 492 S.E.2d 399, 400 (Ct. App. 1997) ), cert. denied,
U8, ——, 137 S.Ct. 1582, 197 L.Ed.2d 712 (2017). "A final judgment disposes of the whols
subject matter of the action or tcrminateé the paﬂiculér proceeding or action, leaving nothing to be
done but to enforce by éﬁcecqtién whai has been determined.” Charlotte-Meckleﬁburg Hosp. Auth. v.
S.C. Dep't of Health & Envté'. Control, 387 S.C. 265, 267,692 S.E.2d 894; 895 (2010)." State v.
Looper, 421 S.C. 384, 807 S E2d 203 (S.C.2017) |

. Génerally,' only final jﬁdgrﬁents are appealéble.'Culbertson V. Clemer_zs, 322 S.C.QO,— 471 S.E.2d 163
( 1996). If a judgment leaves some further act to be done by the court before the rights of the parties are
determined, the ju&gmént is not final. Jd. "If a judgment determines the applicable law while leaving
open questions of fact, it is not a final judgment." Mid;State_ Distrib., Ine. " Century I}nporters, Inc, 310

S.C. 330, 335, 426 S.E.2d 777, 780 (1993)'. When there is a final judgment, and a party timely files its
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notice of intent to appeal from that judgment, thls court may review any intermediate order necessarily
affectmg the judgment not earlier appealed. Lancmter v, erlder 305 5.C. 418, 409 S.E.2d 375 (1991).
The Respondent indicates that Appellant, actmg pro se, did attempt to appeal several orders during
the pendency of the action. None of those Orders ended ‘the case. The undersigned has attached a petition
for rehearfng which addresses the fact that the Court found the prior Orders to lack appealability. This
was the fatc of all the prior Orders in this case. The Petition in Exhibit 3 was denied. There was a final
Order in this case on May 24, 2019, That Order fully and finally dismissed all pending motions that the
Appellant had filed and precluded her from filing anything more on her own behalf in the case. 1t does
not seem like there could be any more definite finality of an Order, than to declare that the Court simply
will not cntertéin or ¢ven accept anything that a party has to say, at all, ever. In this case, there has becn
u final judgment. The case was stricken on April 9, 2019 and a final Order shutting down any attempt by
the Appellant.to communicate with the Court, both put her in the position of an aggrieved party and
presented a final Order on the matter. The May 24, 2019 Order and all preceding Orders are now

appealable.

IIL Because a notice of appeal as to an Order from February 9, 2017 was -

pending from February 11,2107 to November of 2017, when Remittitur

was returned, the Circuijt Court did not have jurisdiction to issue the

Orders of March 14, 2017 March 24, 2017 and June 23, 2017.

The Appellant, in this argument, addressed subject matter jurisdiction. "[S]Jubject matter
Jurisdiction refers to a court's constitutional or statutory power to adjudicate a case." Rule 53(b),
Nationstar Mortg., LLC v. Meisner (S.C. App. 2016) Issues related to subject matter jurisdiction may
be raised at any time. In re November 4, 2008 Blyffton Town Council Election, 385 S.C. 632, 637, 686
S.E.2d 683, 686 (2009); Arnal v. Fraser,371 S.C. 512, 517 n. 2,641 S.E.2d 41‘9, 421, n. 2 (2007);
Cafter v. State, 329 S.C. 355, 362, 495 S.E.2d 773, 777 (1998). The State v, Oxner, 391 8.C. 132, 705
S.E.2d 51 (S.C., 2011) The question of subject matter jurisdiction is a question of law. Porter v. Labor

Depot, 372 8.C. 560, 567,.643 S.E.2d 96, 100 (Ct.App.2007). The cuse has been ended by Order of

4
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April 9, 201 9 The Appellant has timely appealed. The Appellant has raised the issue of subject matter

Jurisdiction as to Orders to which she is the aggrieved on the grounds of subject matter jurisdiction, an

issue which can be raised at any time. These Orders are appealable and properly before the Court.
IV.The Fcbfuary 9t Order from the Court strikes all motions filed by the

Appellant and prohibits her from participating in defending her own

case and confiscating all filing fees that she paid. The Order should be

reversed and the motions that it nullificd should be set for hearing

before the Court,

The Argumonts under section IV of the Appellént’s Initial Brief (Exhibit 1) address the February
9,2015 Order from the Court. It is appealable under the argument from section I1, above. When there is
a final judgment, and a party timely files its notice of intent to appeal from that judgment, this Court may
review any intermediate order necessarily affecting the judgment not earlier appealed. Lancaster v.
Fielder, 305 S.C. 418, 409 S.E,2d 375 (1991).

V. The June 23, 2017 Order gﬁnting Defendant’s motion to Compel
and for sanctions. X

The Appellant raises two challenges to the June 23rd Order, one as to the appropriateness of the
Order and the other regafding subject matter jurisdiction. This Order is It is appealable under the
argument from section II, above. When there is a final judgment, and a party timely files its notice of
intent to appeal from that judgment, this court may revicw any intermediate order neccssarily affecting
the judgment noi_; carlier appealed. Lancaster v. Fielder, 305 S.C. 41 8, 409 S.E.2d 375 (1991). It is also
appealable at any time under the subject matter jurisdiction challenge. Issues related to subjeét matter
jlurisdiction may be raised at any time. In re November 4, 2008 Bluffton Town Council Election, 385 S.C,
632, 637, 686 S.E.2d 683, 686 (2009); Arnal v; Fraser, 371 8.C. 512,517 n. 2, 641 S.E.2d 419, 421, n,
2 (20b7); Carter v. State, 329 8.C. 355, 362, 495 S.E.2d 773, 777 (1998). The State v.. Oxner, 391 S.C.

132, 705 S.E.2d 51 (S.C., 2011)

T,
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VL. The Court’s Order of May 24, 2019 provides a metaphorical bookend
to the February 9, 2017 Order in this case, closing two years of a
travesty of justice in which a Citizen was denied the right to file her own
pro se motions, violating South Carolina law as well as her constitutional
rights to self-representation and due process without giving any
explanation or basis for applying a sentence from a 2009 Order in a
separate case to the Appellant’s attempts to defend her asscts and
family home. ‘

Appellant initially appealed After the April 9, 2019 Order. (Exhibit 2- NOA 5-8-19) The April

9" Order is an order striking the case. The Order itself states that it ends the case:

| ORDER INFORMATION
This order {g ends ] does not end the case.
(Exhibit 2 — April 9, 2019 Order)

The Order of May 24, 2019 was timely appealed with an amended notice of appeal on June 26, 2019,
(Exhibit 5 — Amended NOA 6-26-19) It fully and finally concluded the case by dismissing all filed
Orders by the Appellant and precluding her from filing anything else in the cése “The Court Orders the
Clerk of Court’s office to strike all motions filed by Dr. Homes in this matter as well as any future
" motions.” (Exhibit 4 — drder 5-24-19) All of Dr. Holmes® pending motions were stricken. It is
impossible not to categorize this Order as the final word on this case. As is set forth in Appellan{’s
argument above (sec section 11, above) Appellant is the aggrieved as to the orders, especially as to the
May 24™ Order, and the Order is a final judgment, by any definition of the term. The Order was timely
and properly appealed. There are no grounds to dismiss it. \
| CONCLUSION
The Respbndent requested and was granted an extension to file a response brief to the
Appellant’s Initial Brief, Instead, it filed a motion to dismiss, raising issues that it could and should
l‘nave- raised in a respOnsiv,e brief. Although Appellant does not dispute the Respondent’s right to assert
whatévgr defenses it believes are non-frivolous, this should be done in the proper format and forum, in
the form of an Appellate Briéf, not a motion. Should the Court decide to deny the motion without

prejudice to the issues and order Respondeut to proceed with ils” brief, Appellant would not object. If

6
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the Court decides to consider the motion, then it should find that Appellant’s challenges 1o the
underlying orders in this case, up to and including the final Order, are within the jurisdiction of the
Court and properly before the Court. This should be the law of the case and should preclude the need to

address the same issues during the appeal.

£

3~&-2020

ey for Appellant
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Statement of Issues on Appeal

1. Where an Order finds that 2 party is not a party in interest to a case, does that deprive the Court
of jurisdiction regarding claims made by that party in the case prior to the QOrder?

2. From the date of filing of a Notice of Appeal to the remittitur of the appeal initiated by that
notice, daes jurisdiction regarding the case lie exclusively with the Appellate Court?

3 Does the Appel.late Court have jurisdiction to review all orders in a case after a final order
ending the case has been entered and a Notice of Appeal timely filed?

4.  Should Circuit Court Ordcrs issued while the Appellate Court held exclusive jurisdiction over a
case be vacated for lack of jurisdiction?

5. Does a Court’s decision to deny a pro se party the right to file anything in her own case, and in
supplemental proceedings by a party against her violate the Citizen’s State and Federal
constitutional rights to self- representation and due process?

6. Where a party appears at a Supplemental hearing bearing documents requested and offering to
provide testimony in Court regarding her assets, is it proper for the Court to decline to accept
the testimony and subsequently issue sanctions based on a finding that the patty refused to
produce documents or testify?

-{y-
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Statement of the 'Casé

In 2002, the Appellant, Dt. Holmes, filed suit against ;he Respondent, a laﬁr firm which has
changed names over time, but is commonly known as Sinkler Boyd. (Summons and Cdmplaix;lt April
2002; Amended Complaiqt 4-6-07) The caption in this case also includes tw§ individual attorneys frﬁm

~ Sinkler Boyd, Mt. Grier and Mr. Becker. Dr. I-Iﬁlmgs hired the law firm and the attomneys to represent
her regarding claims against a hospital, East Caoper, which was attempling to deny Dr. [{olmes
medical privileges to pérform surgery x;n the hospit;l. Dr. Holmes, in her lawsuit against the
Respondents, ai]eged that they hﬁd committed lggal mélpractice’ when they lost a temporary injunction |
preserving the doctor’s privileges, held off on responding to a motion by the hospital in federal court
while demandin_g more money from Dr. Holmes until the deédline had passed to respond, losing the

| federal lawsuit claims, and: then abandoning Dr. Holmes when the State law claims were declined by

-~ the Federal Court and needed to be filed in the Charleston County Circuit Court. (Summons and

Complamt April 2002; Amended Complamt 4-6-07)

The ReSpOndents successfully convinced the Court to transfer jurisdictioﬁ in -the legal
hxalpractice case against them to Richland County in July of 2002. (Order for change of venuc to
Richland 7- 22 -02) Eventually, on April 6, 2007, the Rlchland Cm:ult Court changed venue again and
returncd the case to the Charleston County Circuil Court. (Order changmg Venue to Charleston 4- 6-07)
The Defendants moved for Summary J udgm_ent, which was denied, (Form 4 Order dcnying Summary
Judgment; Order granting post-trial mofions. 11-18-09 page 3) The Court granted a directed verdict,
ending the jury tnal before a verdict could be rendered. (Order grantmg Directed Verdict 7-14- 09)
After the directed verdlct the Respondcnts moved for snnctlons against the Appellant and mvokcd S.C.
Code 15-36-10 the South Carolina Frivolous Prox.eedmgs Sanctions Act (FPSA) Plaintiff rcsponded

arguing that her claims could not be considered frivolous when the Court had found that the record -

1
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presented a genuine issue of fact for trial by denying summary jpdgménl. (Plaintiff’s return to motion
. for sanctions 9-21-09) The same judge who had denied summaryjudgmcnt found the action to be

rivolous and grantcd $200,000.00 in sanctions including interest, applying the 2005 version of the

FPSA. (Order grantmg Sanctions 11-18-09) Appellant appcaled the directed verdxct and the sanctions

award, but was unsuccessiul.

_ In 201, the Appellate Court issued an opinian in a case called Southeastern Site Prep Lic v.
Atl. Coast Builders, 394 8.C. 97, 713 $.5.2d 650 (.C. App., 2011). in which it held that the 2005
FPSA, which allowed the Court to j,ﬁdgc whether an action was frivolous or not based on a “reasonable
attomey” standard (even when applied to non-attorneys) only applied to actions which arose after July
of 2005. The Appcllant had filed her action in 2002. Appellant filed Rule 59(c) request for
'reconsideration (Motion for Reconsideration 7-2-15) and a Rule 60 motion to alter or amend. (Rule 60

motion 8-5-15). Neither were ever set for é hearing by the Court.

Several months later, the Resporidents mailed a verified petition to the Appellant on December
19, 2016 and filed a petition for supplemental proceedings. (Petition 1-3-17) The .Court appoinied
.[ udge Scarbbrough as a special master on 1-3-17. On January 12, 2017, Appellant moved for sanctions
against thc Respondenfs who, she allegé,d, had submitted false slatements in the verified petition.
(Motion for Sanctions 1-12-17) On February 1, 201 ;7, Appellant also moved for the Court to withdraw
the Order appointing a special master and commencing supplemeptal proceedings because it had been
done while her motions to a.lbter or amend the judgment .we're pending."'l'hé Circuit Court Judge then
issued a sua sponte order without notice or a hearing on February 9, 2017, rejecting all of Appcllant's
prewously filed motions, citing to a 2009 Order f'rom the case Appellant had pursued against East "
Cooper Hospital aﬂer having been abandoned by Respondents. ln that Order the Court had prohibited

Appellant from filing any further motions, pro se, relating to the challenge to the hospital’s denial of -
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her medical privileges. (Order 2-9-17) On the following day, the Court issued another order vacating
the original Order appointing a master and replacing it with another Order, as the initial one was
improper due to a lack of a hearing date. (Qrder 2:10-17) Appellant appealed the February 9, 2017
Order on the basis that prohibiting her from filing any motions or taking any action to defend her assets

~ and family home from Respondent’s efforts to take affected her substantial rights and constitutionally
protected rights to selfureprescntétion and dug process. Despite the pending appeal, the Respondent and
the Court went on to require the Ap‘peuant" to submit Lo hearings and discovery (Order of 3-10-17), and
grantcd motions to quash her attempts to depose the Respondents’ witnesses. (Order 3-14-17) It also
sanctioned her and holding her in contempt when slie tried to explain that the Circuit Court did not
have jurisdiction while the appeal was pending. (Motion to compel and for sancﬁons 6-5-17; Order 6-
21-17; Order 6-23-17) Jurisdiction was returned t§ the Circuit Court in November of 2017 by remittitur
(Order and Remittitur 11-30-17) after the'COurt had sanctioned the Appellant another $2,500.00
without jurisdiction to do so. On April 19, 2019, the Appellant filed a motion requesting relief on
several grounds from the Circuit Court, enuknemting the violations of due process and her
constitdtional righté which she alleged had been denied. (Appellant’s motion 4-19-19) The Court’s
responéc was to issue an Order entitled “Order Denying Filing.” (Order 5-24-19) In onc paragraph
Order, the Court cites to the >Doe v. Duncan case Or,del; from 2009 and quotes “Clerks of Court in this
statc to refuse to accept further filings from Petitioner in actions related in any way to the revocations
of her medical staff privileges at East Cooper Community Hospital unless they are filed by an attorney,
othel; than Petitioner, liceﬁéed to practice law in this state.” The brief Ordef simply refuses to
'acknowledge anything that Appellant filed, thus denying her rights; to due process and self-
representation ‘yet again. Appellam has timely appealed, challenging the consistent denials of her due

- process and sélf—representation rights throughout this case, as all orders in the underlying action are

now appealable. The Appellant argues that the entire supplemental hearing and all orders arising

3
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therefrom should be vacated. The Court should copsider the new law which includes an interpretation

of the clear statutory language of the FPSA to exclude application to the Appellant’s 2002 case.

STANDARD OF REVIEW

Issues 1;elated to subject matter jurisdiction may be raised at any time. /n re November 4, 2008
Bluffion Town Council Election, 385 S.C. 632, 637, 686 S.E.2d 683, 686 (2009); Arnal v Fraser, 371
S.C.512,517n.2, 641 S.E.2d 419, 421,. n. 2 (2007); Carter v. State, 329 $.C. 355, 362, 495 S.E.2d
773, 777 (1998). The State v. Oxne}, 391 5.C. 132, 705 S.E.2d 51 (S.C., 2011} The quéstion of subject
matter jurisdiction is a question of law. Porter v. Labor Depot, 3728.C. 560, 567, 643 S.E.éd_%, 100
(Ct.App.2007). The issue of interpretation of a statute is a question of law for the court." _Jetef v.SC
Dep't of Transp., 369 S.C. 433, 438, 633 S.L5.2d 143, 146 (2006); Catawba Indian Tribe of South
Caroling v. State, 372 S.C. 519, 524, 642 S.E.2d 751, 753 (20075. An appellate court may decide
questions of law with no particular deference to the trial court. In re Campbell, 379 8.C. 593, 599, 666

| S.E.2d 908, 911 (2008). |

In a case raising a hovel question of law regarding the interpretation of a statute, the appellate
court is free to decide the question with no particular deference to the lower court. New York Tl;me.S‘ Co.

. Spartanburg County Sch. Dist. No. 7,374 8.C. 307, 309, 649 S.E.2d 28, 29 (2007).

The determination of whether attorney's fees should be awarded under the Act is treated as one
in equity, In re Beard, 359 S.C. 351, 357, 597 S.E.2d 835, 838 (Ct.App.2004) (applying an equitable
standard of review of factual ﬁndi_ngs in action for sanctions under Rule 11 and the Act). In an action in
equity tried by the judge alone, the appellate court has jurisdiction to find €acts in accordance with its
own view of the preponderance of the evidence. Id. The abuse of discretion standard plays a role in tﬁe

appellate review of a sanctions award only in a case where the appellate court agrees with the trial
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court's findings of fact. In that case, it reviews the decision (o award sanctions under an abuse of
discretion standard. /d.." Ex parte Gregory, 378 SC 430, 437, 663 S.C.2d 46, 50 (2008). Under the
abuse of discretion standard, the imposition of sanctions will not be disturbed on appeal unless the
decision is cont;'olled by an error of law or is based on unsupported factual conclusions. Id.,
Southeastern Site Prep, LLC v. Atlantic Coast Builders and Contractors, LLC, 394 5.C. 97, 713 S.E.2d
650 (S.C.App. 2011)
- ARGUMENT

L. The record reflects the Respondents, Becker and Grier, have admitted lack of standing,

therefore, the lower court action, from its inception, must be dismissed as to those parties.

In 2 motion before the Circuit Court, Respondents James Y. Becker, Mahton Grier asserted that
they had no interest in the sum being suughl by the law firm, Haynsworth Sinkler Boyd, P.A. The
Court Granted the Motion. (Motion 9-29-17; Order 9-29-17) The individuals lack standing by their
own admission which deprives thc Court of subject matter jurisdiction regarding the individuals’
claims. District v. City of Columbia, 290 8.C, 93, 348 S.E.2d 363 (1986). All Orders granting Messrs.
Becker and Grier any relief in the case below should be vacated, as to those two parties, for lack of
jurisdiction, going back to the initial Order granting sanctions from November 18, 2009 and including
the 5upplefnental proceedings. |
T1. The Appcllate Court has Jurisdiction to review the Circuit Court’s final Order of May 24,

2019, and all prior orders are appealed including, but net limited to, the order(s) of reference
and orders entered June 23, 2017, February 9, 2017, and March 14, 2017.

When a party timely files its notice of intent to appeal from a judgment, the Appellate Court
may review any intermediate order necessarily affécting thaltjudgment. SCDOT v. Faulkenberry, 337
5.C. 140, 522 S.E.2dS 822 (Ct., App. 1999). Accordingly, the order entered May 24, 2019, and all prior

orders in the history of the action below ate appealed including, but not limited to, the orders entered
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June 23, 2017, February 9, 2017, and March 14; 2017.

IIL. Because a notice of appeal as to an Order from February 9, 2017 was pending‘from February
11, 2107 to November of 2017, when Remittitur was returned, the Circuit Court did not have
jurisdiction to issue the Orders of March 14, 2017, March 24, 2017 and June 23, 2017.

When deciding a jurisdictional question based on facts, a feviewing court has the power and the
duty to review the entire record, find the jurisdictional facts within tﬁe entire record, and decide the
jurisdictional question in accord with thé preponderance of evidence. Canady v. Chas. Cty Sch. Dist.,
265 8.C. 21, 216 S.E.2d 755 (1975). On 2-1 1-17, The Appellant filed a Notice of Appeal, challenging _
the Circuit Court’s Order of February 9, 2017. (Amended NOA 4-13-1 7) It was given appellate case
number 2017-000266. The February 9% Order had’denied the Appellant the right to represent herself in
her own case and struck all motions filed by the Appellant. (Order 2-9-2017) Tn Hagood v.
Sommerville, 362 S.C. 191, 607 S.E.2d 707 (2005), the Supreme Court held that an Oz;der gtanting a -
motion to disqualify a pafty’s attorney was immediately appealable. Jd. At 708 The Notice of Appeal
served on 2-11-17 notice of appeal established jurisdiction over the case in the AppellatcA Court, |
depriving the Circuit Court of jurisdiction while fhe matter was on appeal. Rule 205, SCACR, provides
“Upon service of the hotice of appeal, tﬁc appellate court shall have exclusive jurisdiction ovér the |
appeél,” (Emphasis supplied.) The South Carolina code states that “[T]he court shall have jurisdiction
-over any case in which an appeal is taken from an order, judgment, or decree of the circuit ot family
court.” S.C. Code §14-8-200(a). Thus, from the date of the filing of the notice of appcal of the
February 9" Order untivl remiltitur on that appeal was entered, on November 30, 2107. (Order from Ct. -
App. And remittitur 9-25-17) the Circuit Coutt did not have jurisdiction over this casé from February
1 1,2017 (Notice of Appeal) to November ﬁO, 2017 (Remittitur) bécause the appeal was pending.
Whether the Circuit Couﬂ Judge who issued the Orders felt he had jurisdic‘tion' to issuc the drders is

inconsequential. The Circuit Court simply does not have jurisdiction to determine whether it has

6
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Jurisdiction during the pendency of the appeal. Any dispute regarding appellate jurisdiction is resolyed
in the appellate court, Kearney v. Allén, 287 S.C. 324, 338 S.E.2d 335 (2014). Authority to rcsolve
disputes concerning the abplication of aulomatic stays, such asin Appellate Case Number 2017-
000266, does not teside in the lower court. See State v, Cooper, 342 S.C. 389, 53_6 S.E.2d 8')0 (2000).
The Appeilant gave ac.fual notice of this by sending a leltef explaining it to the Respondent’s anomey.
The Court included this letter in its Supplemental proceeding order after a June 16, 20 17 heating, |
(Supplcmchtal _Prooeedir;g Order 6-21-17) The Circuit Court Orders from March 14, 2017 (Order
granting Defendant’s motion to Qﬁaéh 3-14-17), and June 23, 2017 (Order granting Motion to Compel
and for Sanctions against Plaintiff 6-23-17) were issued by the Circuit Court withbut jurisdiction and
should be dismissed. ’

- IV. The February 9" Order from the Court strikes all motions filed by the Appellant and
prohibits her from participating in defending her own case and confiscating all filing fees
that she paid. The Order should be reversed and the motions that it nullificd should be set
for hearing before the Court. ' : .

The Court's February 9" Order was designed to and did effectively ensure that Appellant would
not be able t§ present her lggal challeﬁgé to of ﬂxe use of the South Carolina Ftivalous Proceeding
Sanctions Act (FPSA) to issue the sanctions upon which the Respondents’ supplemental proceedings
were based. At the time the February 9" Order was iséued, the Appellant had filed, but had not been
heafd two motions challenging the Court’s FPSA baséd_ sanctions which were the basis of the 2017

‘ supplementa] proceedings. The pending motions were a Rule 59(e) request for reconsideration (Motion
for Reconsideration .7-2-1 5) and a Rule 60 motion to alter or amend. (Rule 60 motion 8-5-15) In those
motions, Appellant was making an attempf to have the Coﬁrt ackno.wledge thﬁt, in the qrigim_il orders
from November 18, 2009 (Order awarding sanctions 11-1 8-09; Motio’n to reconsider 11-25-09: Order
denying reconsideration 2-4-2010), the Court had mis-applied the FPSA. New law from 2011

supported her position. The Appellant had filed her complaint, alleging legal malpractice, against the
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Respondent in 2002, (See Order Transferring Venue 4-8-07) In its 2009 Orders issuing sanctions
against Appellant, the Court applied the 2005 version of the Frivolous Proccedings Sanction Act, which
applied a “reasonable attorney” standard rather than the pre 2005 standard of requiring & finding that an
action was frivolous to support an award of sanctions over Appellant’s objections. In 2011, the Courts
agreed with Appellant’s stance in another case, Southeastern Site Prep Lic v. Atl. Coast Builders, 394
$.C. 97,713 S.E2d 650 (8.C. App,, 201 1). As of the 2011 decision, South Carolina law required that
thc 2005 FPSA be applied prospectively, rather than retroactively as the legislature indicated that FSPA
would apply to causes of action arising on or after July 1, 2005:
We concludc the Act creates substantive rights and imposes new obligations by éffcctively
changing the standard for imposing sanctions to a “reasonable aftorney” standard. Therefore,
the Act will apply prospectively absent clear indication to the contrary by the Legislature. In
this case, the Legislature provided the revisions in the Act were to apply to causes of action
arising on or after the effective date of the statute, July 1, 2005, and we find this indicates the
Legislature did not intend retrospective application. Accordingly, we apply the Act as it existed
prior to the revisions. See generally Toth v. Square D Co., 298 S.C. 6, 8, 377 S.E.2d 584, 585
(1989) (stating judicial decisions which create lability where none previously existed must be
given prospective application). ‘
Southeastern Sité Prep Llc v. Atl. Coast Builders at 713 S.E.2d 655
The Court’s recognition that the Pre 2005 standard should have applied to Appellant would have been
material as Appellant’s ni_alp‘ractice claims were upheld on summary judgment by the Circuit Court,
legally dispelling any claim that her action was frivolous. Whethet or not Appellant’s motions may or
may not have been successful is immaterial to this appeal. What the February 9™ Order did was to clear
the way for the Respondent to begin supplemental proceedings against the Appellant. As the
~ Appellant’s Rule 59'and Rule 60 motions challenged the Order upon which the judgment that the
Respondent was seeking to enforce was based, it would have been improper to allow supplemental
~ proceedings to begin before resolving them. If the motions were decidcd against the Appellant, she

would have been eutitled to appeal rights, and Resp'ondents would have had to wait to start proccedings

- against her. Due to the February 9" Order, Appellant’s motions, werc removed from the roster and

8
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were never heard or considered, nor were her filing fees ever returned.

A. Despite statements in the February 9, 2017, order to the contrary, there was no
hearing, no notice, and no opportunity to be heard.

The February 9, 2017, order on appeal provides, "This action came fo trial or hearing before the
court. The iésues have been tricd or heard and a decision rendered.” (Order 2-9-17) This is simply not
true. The record reflects there was no hearing, no notice of any hearing, and, therefore, no opportunity
for the Appellant to be heard, There was not even an effort made to allow Dr. Holmes to respond. Dr.
Holmes w:.as. stripped of her mnstitutioﬁal right to represent herself in a matter in which a law firm was
seeking to take her property without due process. The State, in vacating all the motions she filed, also
took the filing fees she had paid, a direct taking without due process. Procedural duie process requires, - .
at the minimum (1) adéquate notice; (2) adequate opportunity for a hearing; (3) the right to introduce
evidence; and (4) the right to confront and cross-examine witnesses). Moore v. Moore, 376 8.C. 467,
657 S.E.2d 743 (2008); See S.C. Const. art. [, sec. 2, 3, 4, 10, and 14; S.C. Const. art. V, sec. 4; S.C.
Const. art, V, sec. 5; U.S. Const., Article I, sec. 9 and 10; U.S, Const. amend. I, IV, V, VI, and XIV.
Courts arc required to afford due process evén before awarding Sua Sponte sanctions under Rule 11.
“In order to pass constitutional muster, the persona against whom sanctions are fo be imposed must be
advised in advance of the charges against him. Burns v. Universal Health Services, Inc. 340 S.C. 509,
5328.E2d 6 (S.C. App. 2000). There was nio notice, no motion, no hearing. The Judge simply issued a
sua sponte order. From the text of the Order igself, it is apparent that the Judge issued the Order, which
not only éubstantially affébted, but blatantly denied not only Dr. Holmes’ constitutional rights, but
prohibited her from defending herself in Court Sua Spontt_:, without any nofice to her and without any
opportunity for her to respond aﬂef “being advised by the Clerk of Court’s Office” about an Order
from 2009 which inétrucled the Clerk nbtlto accept filings of motions related to revocation of Dr.

Holmes® medical privileges by a hospital. The case in which the February 9, 2017 Order was issued

9
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ongmated from a legal malpractice case by Dr. I[olmes against Haynsworth Smkler Boyd. The matter
before the Coun was a proceeding in which Haynsworth Sinkler Boyd was seekmg to take the
Appellant’s home by enforcing a judgment arising from the legal malpractice action. (Petition for
Supplemental proccedmgs 1-3-17) Dr. Holmes certainly had grounds to dispute the apphcablhty and
the constitutionality of the 2009 Order, and would successfully have done so if she had been given the
opportunity guarantced to Citizens by this State’s Constitution and laws.

B. The Court’s reliance on a December 2009 order from a separate case between
Appellant and another party was not explained and is untenable

The February 9, 2017 Order recitcs and relies on a December 2009 otder in a case called Doe v.
Duncan. The February 9; 2017 Order does not include the text of thé Oder that thé Judge apparently
heard about (rom the Clerk. It simply references that the Clerk told the Judge about such an Order.
Becuuse Appellant was not given nbtice or an opportunity to respond, she was ncver allowed or able to
present the actual Order 1o the Court, nor was she ever allowed an opportmiity to argue that the
December 2009 Doe v. Duncan Order was restricted ta one particular topic (the denial of medical
privileges). The portion of tﬁe Order that the Judge cites in the February 9™ Order brings into question
whether it was meant to apply to this casé, which involves claims of legal malpractice against a law
firm, not “actions related in any way to the revocations of her medical staff privileges at East Cooper
Community Hospital.” (Otder 2-9-17)

V. The June 23, 2017 Order granting Defendant’s motion to Compel and for sanctions

A. The Court sanctioned Plaintiff for failing to produce records, but the record indicates that
she did appear on March 10, 2017 to offer the records te the Court and the respnndent.

On March 10, 2017, Appellant did appear before the Court ta provide the financial informauon
requested. (March 10, 2017, Transcnpt P 15-25) At that hearing Dr. Holmes told the Court she had

brought the mformatmn requested and only asked that it be put under seal. When the Judge denied that,

10
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she agreed to be put under oath, to presént the information, and answer questjons about her assets. _

- Appellant told the Respondent and the Court “I have the information that you requested for me to
bring. I'm happy to do that.” (March 10, 2017 transcript p. 15) The Court allowed Respondent's
attomey to review the documents that wete provided and dcclined to put the Appellant under oath at
that time. *You would be wise to accept their offer to take the deposition because if I have to sit here
and listen to your iestimény of what your assets arc they’re goiﬁg to disappear in the Courtroom at that
time. Okay? That’s what I’m going to do. All right?” (March 10, 2017 transcript p. 22) For the Courtto

.issue an Order holding her in contempt md fining the Appellant $2,500.00 for refusing to comply after
the record appears to clcarly show that she did comblf by bringihg the materials requested and offering
to testify before the Court is simply wrong. The unders;igned urges the Appellate Court to read the
catire hcafing transcript in order to ré_ally grasp the amount of sheer enmity, hostility, and outright
rudeness that the Court heaped on her, including refusing to refer to her as Dr. Holmes when she is an

' M_D, talking down to her, cutting her off, refusing to hear her out, and threatening»her when she offered

~ to cooperate by producing documents and testifying. (March 10 2017 Transcript)

B. If the sanction was mcant to reimburse Respondent for attorney’s fees, then the Court
erred in finding that Respondent was entitled to attorney’s fees.

As noted above, the Court’s Order does not give any basis for the award of “sanctions” nor does it
identify them, particul‘arly‘,‘a's attorney’s fees. If the $2,500.00 sanction waé meant to be a&omey' fees,
then it should be reversed, as Defendant was put on actual notice that the casc was stayed by appeal and

»A chose to proceed dcspitei that. The record reflects that Defendants reqeivéd timely notice that an appeal
vwas pending, thereby vesting exclﬁsivejurisdiction in the appellate c_oﬁrt. The Appellant evéh wrote a .
letter to the Respondent’s attorney explaining this. The letter was madc paﬂ of the Court record by the
Judge who presided at the ;Iune 16" hearing, (Supp!e_mcntal Proceeding Order 6-16-17) The {ssue of

jurisdiction and the pendihg notice of appeal, which was signed by the undersigned was discussed in

11
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open court as well. (Transcript of hearing 6-16-17) As noted above, the final disposition of the appeal
occurs when the remittitur is returned by the clerk of the appellate court and filed in the lower court.

Until that time the case is pending on appeal and the Circuit Court lacks jurisdiction.

VL The Court’s Order of May 24, 2019 provides a metaphorical bookend to the February 9, 2017
Order in this case, closing two ycars of a travesty of justice in which a Citizen was denicd the
right to file her own pro sc motions, violating South Carolina law as well as her
constitutional rights to self-representation and due process without giving any explanation or
basis for Applying a sentence from a 2009 Order in a separatc casé to the Appellant’s
attempts to defend her assets and family home.

On April 19, 2019, the Appellam filed a motion requesﬁng relief on sevéral grounds from the
Circuit Court. (Appellant’s motion 4-19- 1 9) The Court’s response was to issue an Order entitled
“Order Denying Filing.” (Order 5-24-19) In one paragraph Order, the Court cites to an Otder from a-
different case in 2009, Doe v. Dz:;zéan‘. in which the Court denied a petition for certiorari in that case
and mentioned the sanctions award instant case, and quotes “Clerks of Court in this state to refuse to
accept further filings from Petitioner in actions related in any way to the revacations of her medical
staff privileges at East Cooper Commuﬁity I-[ospit_a] unless they are filed by an attorney, other than
Petitioner, licensed to practice law in this statc.” Thc instant case arisés from lcgal malpractice claims

- against the Resp'ondeql, a law firm, The case against Sinkler 'Boyd is not about é denial of meglical
privileges. It alleged thai the firm committed malpractice when it failed to timcly respond to a federal
“judge’s Order while demanding fees from its client (thé Appellant), resulting in the loss of a restraining

order which allowed ber to continue to treat her patienfs at the hospital and the firm’s abandonment of
the Appellant after she pai& the fees th_c‘ﬁrm had cic;nanded when the federal claims were dismissed,
leaving the viable State claims to puréue.. (Summons and Complaiﬁl April 2002; Amended Complaint
2007) The Court, in its May 24" Order does not ex_plai_n why it believed that the 2009 Order Would

give it the authority to deny the Appellant her constitutional rigﬁ_t to defend herself in a supplemental

12
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- proceeding action, one in which the law firm she had sued for malpractice was seeking to take her
family home from her. There are several reasons that this Order should be vacated. They are the same
»reaSOns that the February 9", Sua Sponte Order which effectively did the same thing with the same lack
of explanation or support should be vacated. Rather than re-print all of the arguments in the same brief,
the undersigned will simply fcfcr to an appellate case in which the Court has succinctly and directly
listed the reasons that prohibiting someone from participating in his or her own case violates
Constitutional law as well as State and Federal statutory law. In Brooks v. S.C. Comm’n on Indigent
Def., 419 8.C. 319, 797 8.E.2d 402 (S.C. App., 2017), the Appellate Court reviewed a case in which an
attorney who was representing himself had been precluded from giving testimony in his own case by
applying the rules of professional conduct and hssarting that an attorney may not participate as an
attorney and a witness in a trial. The Appellate Court overturned this, stating:
The South Carolina Constitution guarantees every person the right of access to the courts, $.C.
Const. art. J, § 9 provides, "All courts shall be public, and every person shall have speedy
remedy therein for wrongs sustained.” A litigant has a statutory right 1o proceed pro se in South
Carolina. 8.C, Code Ann. § 40-5-80 (2011) ("[The chapter regulating the practice of law] may
not be construed so as to prevent a citizen from prosecuting ot defending his own cause, if he so
desires."); Washington v. Washingion , 308 S.C. 549, 550, 419 S.E.2d 779, 780 (1992). The
statutory right of self-representation is also provided to litigants under federal law. 28 U.S.C. §

1654 (2016),
Brooks at 419 S.C. 330

In State V. Lee-Grigg, 649 S.E.2d 41,374 8.C. 388 (S.C. App., 2007), the Court identified certain
errors, which affected certain rights as being “structural” as opposed to “procedural.” Structural errors,
which specifically include the right to self-representation, result in deprivations which completely

.collapsc the integrity of the entire action by fundamentally and fatally crippling basic rights of a party:

In Arizona v. Fulminante, 499 U.S. 279, 310, 111 S.Ct. 1246, 113 L.Kd.2d 302 (1991),
the United State Supreme Court explained certain "structural defects in the constitution of the
trial mechanism" result in deprivations that affect the entite framework within which the trial is
conducted, from beginning to end. Thesc "structural” defects compromise the reliability with
which a eriminal trial functions as a vehicle for determining guilt or innocence and are not
subject to harmless error analysis. Id. citing Rose v. Clark, 478 U.8. 570, 577-78, 106 S.Ct.
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3101, 92 L.Ed.2d 460 (1986). The Fulminante court identified the following examples of
structural defects not subject to harmless error analysis: the total deprivation of the right to
counsel at trial, Gideon v. Wainwright, 372 U8, 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963); the
lack of an impattial judge, Tumey v. Ohio, 273 U.S, 510, 47 S.Ct. 437, 71 L.Ed. 749 (1927); the
unlawful exclusion of members of the defendant's race from a grand jury, Vasquez v. Hillery,
474 U.S. 254, 106 S.Ct. 617, 88 L..Ed.2d 598 (1986); the right to self-represcntation at trial,
McKaskle v. Wiggins, 465 U.S, 168, 104 S.Ct. 944, 79 L.Ed.2d 122 (1984); and the right to
public trial, Waller v. Georgia, 467 U.S. 39, 104 S.Ct. 2210, 81 L.Ed.2d 31 (1984).

State v Lee-Grigg at 649 S.E.2d 54-55 -

A review of what has happehed to the Appellant in this case should rﬁa.ke any licensed attorney or jurist
cringe. The United States of America was founded on the ideal that individuals should have certain
rights that were supposedly “self-evident.” One of those rights, perhaps the most self-evident one is
that citizens should have the right to participate in a system that allows them the right to at least defend
themselves. The Febriary 9, 2017 Order and the May 24, 2019 Order clearly provide metabhorical
bookends to the two-year travesty of justice that occurred here. If this Court cares at all about whether
citizens of South Carolina can have faith in this State’s Court system in the future, this case must be
addressed. All orders issued in the supplemental proceedings case, from the beginning to the end,
should be immediately vacated and Dr. Holmes should be entitled to a refund of any of the sanctions

against her that she paid.

CONCLUSION

- The Appellant believes that this case raises novel questions of law which should be addressed.
In Osprey Inc., v. Cabana Limited Partnership, 340 S.C.- 367, 532 S.E.2d 269 (2000), the Court was
asked to address a legal. issue which had lnot been raised since the 1800s, The Suprefnc Court noted:
“We are fiee to decide a question of law with no particular deference to the lower court. See S.C.
Const. art. V, §§ 5 and 9; S.C., Code Ann. §§ 14-3-320 and -330 (1976 & Supp.1999); S.C. Code Ann.
| § 14-8-200 (Supp.1999) (granting Supreme Court and Court of Appeals the jurisdiction to correct

errors of law in both law and equity actions); /'On v. Towr of M. Pleasant, 338 S,C, 406, 526 S.E.2d

14
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716 (2000)." Osprey, Inc. v. Cabana Ltd. Partnership, 340 S.C. 367, 532 $.E.2d 269 (S.C., 2000) The
Appellant has been subjected to a violation of due process and her constitutional rights to notice,
opportunity to be heard, and an impartial judge both at the inception of this case (the 11-18-09 Order
granting sanctions) and throughout the supplemental proceedings. Amended S.C. Code Section 15-36-
10, the Frivolous proceedings Sanction Act, allows a violation of constitutional due process, as does the
application of an Order from the Supreme Court to broadly prohibit a citizen from participating in her
own defense. "The touchstone of due pracess is protection of the individual against arbitrary action of
government," Wolff'v. McDonnell, 418 U.S. 539, 558 (1974), or denial of fundamental procedural
fairness, see, e.g., Fuentes v. Shevin, 407 U.S. 67, 82 (1972) (the procedural due process guarantee
protects against "arbitrary takings"). County of Sacrumento v. Lewis, 523 U.S. 833, 118 S.Ct. 1708, 140
L.Ed.2d 1043 (1998). Scc Muore v. Moore, 376 S.C. 467, 657 S.E.2d 743 (2008) (procedural due
process requires (1) adequate notice; (2) adequate opportunity for a hearing; (3) the right to intraduce
evidence; and (4) the right to confront and cross-examir_le witnesses), See S.C. Const. ari. [, sec. 2,3, 4,
10, and 14; 8,C. Const. art. V, sec. 4; S.C. Const. art. V, sec. 5; U.S. Const., Articlc I, sec. 9 and 10;
U.S. Const. amend. 1, IV, V, VII, and XUV, Tn order for justice ta be done in this case, the Court shoﬁld
review the due process issues wﬁich have pervaded the case from the initial sanctions Order through
the Order of May 24, 2019.

This case presents a series of errors with a common theme iu that the Coﬁrt, the Clerk of Court,
and (he Respondent cﬁnsi'stently and successfully déprived the Appellant of her right-and ability to '
defend herself from sanctions and the enforcement of those sancﬁons against her, even when her family
home was threatened, Fundamental rules regarding jurisdiction, due process, and basié faimess have
been put aside during thc_.a pendency of the actions in the Circuit Court. The Appellant is requé_sting that
the Appellate Court reverse all of the Orders issued in the Supplem;’nlal Proceédings below ahd

remand the case to the Circuit Court with instructions to calendar the Appellant’s Rule 60 and Rule 59

15
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motions that were filed prior to the initiating of the Supplemental proceedings.

Respectfully submitted,

ey —

Chalg#rs C. Johnson

296> Beach St., E.

Port Orchard, WA 98366
425,999.0900

Attorney for the Appellant

November 30, 2019

16
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STATE OF SOUTH CAROLINA * JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON ;

IN THE COURT OF COMMON PLEAS CASE NO, 2007 CP-10-1444

C Holmas . Haynesworth Sinklar Boyd PA
PLAINTIFF(S) - DEFENDANT(S)

O ® 0O 0o

, Attorney for : ] Plaintiff  [_] Defendant
Submitted by: Master in Equity . or
) ' (] Self-Represented Lit@t -\
DISPOSITION TYPE (CHECK ONE) ol B
JURY VERDICT, This action came before the court for a tria) by Jury. The issug‘\"" 4\ (
have been iried and a verdict rendered. ’rg,f.’ ) fﬂ
DECISION BY THE COURT. This action came to trial or hearing before the coung:;J Q0 (:}
The issues have been Iried or heard and a decision rendered. 0%3 "f',
ACTION DISMISSED (CHECK RE4SON): (] Rule 12(b), SCRCE; (JRule 41X 2% o,
SCRCP (Vol. Nonsuit); [ Rule 43(k), SCRCP (Senled); ] Other 28, ©
ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [X] Bankruplcy; <
[J Binding arbitration, subjéct to right to restore to confirm, vacate or modify .
arbitration award; [] Other '
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE ROX): .
[J Affirmed; (J Reversed; | ] Remanded; [] Other :
NOTE: ATTORNEYS ARE' RESPONSIALE FOR NOTIFYING LOWER COURT. TRIBUNAL OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT 1S ORDERED AND ADJUDGED; [] See attached order (formal order to follow) [ Statement of Judgment
.- . by the Court:
" CHolmes has filed Chapter 7 Bankruptcy.

ORDER INFORMATION

This order X} ends ] does not end the case.
Additional Information for the Clerk : '

. INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to renl or personal praperty or if any amount
should be enrolied. If there Is no Judgment information, indicate “N/A® in one of (he boxes below.
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List aame(s) below) ____(List name(s) below) {List amaunt(s) below)

N/A ' ' $

3

s .
If applicable, describe the property, includiilg tax map information and address, referenced in the order;
N/A ’ .

|

The judgment information above has been provided by the submitting party. Disputes canceming the amsunts comalned in this
form may be addressed hy way of motian pursuant 1o the SC Rules ol Civil Procedure. Amounis (0 be computed xuch as interest
allablg al theytime the form und (inal vrder arc submilied 10 the Judge may he provided to the

or udditlonal waxnble cosis yof ¢
clerk. Note: Tile W! dind ceflncoiefs should refer to the'gfMiclal court order for judgment dstails,

Circuit Cour

J062 4[5/19
Judge Code Date .

CP Form 4C (10/2011) Page | al‘»Z
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas '

9" Judicial Circuit Court Judge

Case No. 2007-CP-10-1444

Cynthia Holmes,
Appellant,
V.
James Y. Becker, Manton Griet,

_ and Haynsworth Sinkler Boyd, P.A.,
- as successor to Sinkler & Boyd, PA.,

Respondents.

Petition for Rehearing

Chalmers C. Johnson
1155 Bethel Ave.

Port Orchard, WA 98366
425.999.0900

Attorney for Appellant
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By and through counsel, appellant respectfully files Petition for Rehearing of the
Order entered June 26, 2017, and respectfully submits that the Court has overlooked or

misapprehended the following errors of material fact and law.

Facts

The Appellant contends that the Court has overlooked materigl facts in making its
determination on the Order of J une 26, 2017. The lower court order entered March 14,
2017,. was timely appealed by notice of appeal filed and served by Attomey for the
Appellant on April 21, 2017. Written notice of the lower court order entered March 14,
2017, was postmarked on March 16, 2017, and received on Mérch 24,2017. Attached
to this petition are the amended notice of appeal and an affidavit regarding dates of
receipt and service by the Appellant. Accordingly, pursuant to Rulé 203, SCACR, the
notice of appeal was timely sewed within 30 days after receipt of written notice of entry
of the order. The Court or the Clerk apparently decided to treat the amended notice of |

appeal as a motion to reinstate and the groimds for the original dismissal were not

absolutely clear.
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1}

I. The order is appealable under S.C. Code Section 14-3-330(1).

The order is appealable under $.C, Code Section 14-3-330(1) because it involves
the merits. An order “involifing the merits” is one that “must finally determine some |
substantial matter forming the whole or a part of some cause of action or defense.”

| Mid-State Distributors, Inc., v. Century Importers, Inc., 310 S.C, 330,426 S.E.2d 777
(1993). In the case below, the appellant is denied any defense or ability to file
objections thereby “necessarily affecting the judgment.” Link v. School District of

Pickens Cty., 302 8.C. 1, 393 S.E.2d 176 (1990).
IL. The Order is appealable under S.C. Code Section 14-3-330(2).

The order is appealable under $.C. Code Section 14-3-330(2)(a) because it affeqts
a substantial right when such order “in effect determines the action and prevents a
judgmeﬁt frdm which an appeal might be taken or discontinues the action.” In this case,
the Appellant is effectively foreclosed from contesting the case on the merits in the
Circuit Court because the Court will not recognize her filings, which affects a substantial

right and is immediately appealable, McLaughlin v. Strickland, 279 5 13,309 787 (Ct. .

App. 1983).

The order is appealable. under 8.C. Code Section 14-3-330(2)(c) because it affects
a substantial right when such order “strikes out an answer or any pai‘t thereof or any
pleading in any action.” This case involves striking any and all pleadings, answers,

and/or defense, therefore, there is no record for meaningful Judicial review on appeal
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necessarily preventing any substantial ability to appeal. The Order must be

immediately appealed. Hagood v. Sommerville, 362 S.C. 191, 607 S.E.2d 707 (2005).
ITL. The Qrder is appealable under S.C. Code Section 14-3-330(3).

The order is appealable under S.C. Code Section 14-3-330(3) which allows
appellate review of orders affectiﬁg a substantial right “made in any special proceedihg
or upon a summary application in any action after judgment.” In the instant case, the
lower court proceeding is not a traditional action. It is a “special proceediﬁg.” See Allen
v. Partlow, 3 S.C. 417 (1872). Denial of the right to defend and to file affects a

substantial right in this special proceeding. The Order is appealable.
IV. The order is appealable under S.C. Code Section 14-3-330(4).

The order is appealable under S.C. Code Section 14-3-330(4) because it is an
interlocutory order or decree ... “granting, continuing, modifyiﬁg, or refusiﬁg the
appointment of a receiver.” 8.C. Code Section 14-3-330(4). The March 14, 2017, order
provides “thereafter a receiver will be appointed.” March, 14, 2017, Order on appeal.
Accordingly, the order is appealable under S.C. Code Section 14-3-330(4). See Williams

v. Northwestern Securities Life Ins. Co., 307 S.C. 462, 415 S.E.2d 809 (1992).

V. Pursuant to Rule 208, SCACR, the appellate court obtains exclusive

jurisdiction -upon the ﬁmely service of the notice of appeal.

The Court of Appeals has such jurisdiction as the General Assembly prescribes by -

-general law. 8.C. Const. art. V, § 9. Its jurisdiction under $.C. Code §14-8-200(a) is as
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follows:

[T]he court shall have jurisdiction over any case in which an appeal is taken from

an order, judgment, or decree of the circuit or family court. S.C. Code §14-8-

200(a). :
The Court of Appeals is an error-correction court. S.C. Const. art. V, § 9. In a direct
appeal, the focus is on the propriety of rulings made by the cireuit court. See Al-Shabazz
v. State, 338 8.C. 354, 527 S.E.2d 742 (1999). Toal et al., Appellate Practice in South
Carolina (3d ed. 2016), p. 11. The instant matter is a direct appeal. Under Rules 205
and 241, SCACR, the lower cqurt may not act or issue orders that affect an issue tm
.appeal. In this case, the tight to represent oneself, to have access to the court, to file,
and/or to defeztd is closely related to the right to a partit:ular mode of trial, a
well-established substantial right, and this order must be immediately appealed. $.C.
Code Section 14-3-330(2); see Hagood v. Sommerville, 362 S.C. 191, 607 S.E.2d 707
(2005); Brooks v. SC'C’ID and OID, South Carolina Court of Appeals, decided February
15,2017, App. Case No. 2014-002477 (Remittitur sent March 3, 201 7.

- New case law in the Brooks case, infra, providés that the South Carolina
Constitution guarantees every person the rigﬁt of access to the courts. S.C. Const. art. I,
§ 9 provides, “All courts shall be public, and every pefson shall have speedy remedy
therein for wrongs sustained.” A litigant has a statutory right to proceed pro se in South
Carolina. 8.C. Code Ann. § 40;5‘«_80 (2011) (“[The chapter regulating the ptactice of law]

may not be construed so as to prevent a citizen from prosecuting or defending his own
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cause, if he so desires.”); Washington v Washington, 308 8.C. 549, 550, 419 §.E.2d 779,
780 (1992). Thé statutory right of self-representation is also provided to litigants under
federal law. 28 U.8.C. § 1654 (2016). Brooks v. SCCID and OID, South Carolina Court
of Appeals, decided February 15, 2017, App. Case No. 2014-002477 (Remittitur sent
March 3, 2017). In this case, the right to represent oueself, to have access to the -court, |
to file, and/or to defend is closely related ta the right to é. particular mode of trial, a

- well-established substantial right, and this order must be immediately appealed.

Hagood v. Sommerville, 362 S.C. 191, 607 S.E.2d 707 (2005).

VL. The money judgment exéepﬁon to automatic stay does not apply because the
matter herein does not constitute a “money judgment” in the Annd’erlying claim
within the contemplation of S.C. Code Section 18-9-130; rather the matter is
incidental to the underlying élaim. |

The money judgment exception to automatic sté.y does ﬁot apply because the
matter herein does not §onstitute a “moﬁey judgment” in the underlying claim Within the
contemplation of S.C. Code Section 18-9-130; rather the matter is incidental to the
underlying claim. State v. Cooper, 342 S.C. 389, 336 S.E.2d 870 (2000); Toal et al,
Appeliate Practice in South Carolina, 3™ edition (2016), p.. 341. Inthe instant case, the
underlying claims ended with directed verdict for the defendants. Significantly and
materially, there was no. counterclaim. Accordingly, the matter Herein isnota

traditional money judgment and, therefore, it is subject to automatic stay under Rule
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241(a), SCACR. Toal et al, Appellate Practice in South Carolina, 3% edition (2016), p.
340. In the alternative, any dispute regarding the application of automatic stay is
resolved in the appellate court. See Kearney v. dllen, 287 S.C. 324, 338 S.E.2d 335
(2014). In this case, the right to represent oneself, to have access to the court, to file, |
and/or to defend is closely related to the right to a particular mode of trial, a
well-established substantial right, and this order must be immediately appealed.

Hagood v. Sommerville, 362 8.C. 191, 607 S.E.2d 707 (2005).

VIL The lower court’s reliance oﬁ the December 2009 order is not ounly clearly |
misplaced, but the result is a violation of State and federal statutory and
Constitutional law.

The Court’s Order that Appellant is challenging has restricted her from filing any
tnotiohs on her own behalf in an action where she is defending pro se. Tﬁe action is
basically a supplemental proceeding to collect a judgment against her: The judgment
arises {rom a sanction ordered in a case where she sued the Respondent for malpractice

in handling a legal case for her in Federal Court. The Order under appeal stated:

Supreme Caurts arder (et Decembar 3, 3009 diracting the “Clarks af Caurt in this sty tg rafuse to campt (urther rlings frowm
petitionar in sctidns cakatad It iny way to the revacstion of her madical atf priviiages ot East Coopur Community idospieal
unless they are Rled By miattamary, othar than patiticnac, Iikensed @ pracitcs of lew In this state.* Given the broud|language
of this dicective and the faET that the inotions have bean flied by Dr. Halias, Aro se, W court arderg the Clark of Co s 0fflge
0 strika 3l matigns filad by Or. Holmas in this matter as weil a5 all futura marians, if any. m

Mt A/ Svuraha A Vagan

The language of the Order itself shows the fallacy of the basis for the decision. The
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Judge notes “broa_dk language” of a 2009 Order, buf quotes that very language, which is

- anything but broad. On its face, the 2009 order only applies in cases where Dr, Holmes
is engaged in litigation related to revocation of medical privileges at East Cooper
Hospital. The Order that she is attempting to appeal arises out of supplemental
proceedings to collect on a judgment from a malpractice case which did not involve East
Cooper as a party. This order, on its face, seems to jnvite review rather strongly.

There is also new case law in the Brooks case, infra, provides that the South
Carolina Constitution guarantees every person the right of access to the courts. S.C.
Const. art. I, § 9 provides, “All courts shall be public, and every person shall have
speedy remedy therein for wrongs sustained.” A litigant has a statutory right to proceed
pro se in South Carolina. S.C. Code Ann. § 40-5-80 (2011) (“[The chapter regulating the
practice of law] may not be construed so as to prevent a citizen from prosecuting or
defending his own cause, if he so desires.”); Washington v. Washington, 308 S.C. 549,
550, 419 8.E.2d 779, 780 (1992). The statutory right of self-representation is also
provided to litigants under federal law. 28 U.S.C. § 1654 (2016). Brooks v. SCCID and
OID, South Carolina Court of Appeals, decided F ebruary 15,2017, App. Case No.
2014-002477 (Remittitur sent March 3,2017). Inthis case, the right to represent
oneself, to have access to the court, to file, and/or to defend is closely related to the right
to a particular mode of trial, a well-estabiished substantial right, and this order must be |

immediately appealed. Hagood v. Sommerville, 362 S.C. 191, 607 S.E.2d 707 (2005).
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VIIIL. When deciding a jurisdictional question based on facts, a reviewing court has

the duty to review the entire record and find the jurisdictional facts within the

entire record.

When deciding a jurisdictional question based on facts, a reviewing court has the
power and the duty to review the entire record, find the jurisdictional facts within the
entire record, and decide the jurisdictional question in accord with the preponderance of
evidence. Canady v. Chas. Cty. Sch. Dist., 265 S.C. 21, 216 S.E.Zd 755 (1975). Itisnot |

clear that there was an adequate record to make a finding on the Jurisdictional question.

Conclusion

- The Appellant respectfully requests that the Court reconsider its Order of June 20,
2017 and reinstate this appeal. It raises some serious issues regarding the rights of Pro

Se parties, which the Court should review.

Respectfully submitted,

7 n Chalmers Q./fohnson
1155 Bethel Ave,
Port Orchard, WA 98366
. 425.999.0900

Attorney for Appellant
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Chalmers C. Johnson
, 1155 Bethel Ave.
Port Orchard, WA 98366
360-876-9221

chalmersj Qh,gsog@gmail.com

July 10, 2017

Fax: 803.734.1839 - 1B pagas Tobal

Clerk, South Carolina Court of Appeals
1220 Senate Street

Post Office Box 11629

Columbia, SC 29201/29211

, Re: Holmes v. Haynsworth et al
| App. Case No. 2017-000266

Dear Clerk of Court:

Enclosed for filing is the original with abeyance request in the above case, Also,
enclosed are the following: '

1)  The filing fee,

2)  Seven copies,

3)  Proofof Service and a copy, and
4)  SASE for return.

Would you please file the original and copies and return the extra clocked copies to me
in the enclosed envelope? Thank you,

A

Sincere
nce I’-ly, — /:-‘7’ = .

—("halmare o lohnenn
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON CASENO.: 2007-CP-10-1444 &,

J. Doe (CHolmes),
Plaintiff, ORDER DENYING FNLIN
vs :

Manton drier, James Y, Becker, &
Haynsworth Sinkler Boyd, P.A., as successor
to Sinkler & Boyd, P.A. ,

Defendants.

On April 29, 2019, Plaintiff Cj!mthia Holmes submitted a Motion for Recusal, Motion to
Disqualify, and Motion for Sanctions. However,.in December 2009 The Supreme Court of South
Carolina issued an Order directing the “Clerks of Court in this state to refuse to accept further
filings from Petitioner in actions relateds inany way to the revocation of her medical staff privileges
at East Cooper Community Hospital unless they are filed by an attorney, other than Petitioner,
licensed (o practice law in this state.” Plaimiff further attempted to file Motions in this case in
2017. The Court cited the Supreme Court's Order, and noted that “given the broad language of

- this directive and the fact that the motions have been filed by Dr. Holmes, pro se, the Court orders
the Clerk of Court’s office to strike ai) hmtions filed by Dr. Holmes in this matter as well as any
future motions, if any.” Given that Plaintiffs current Motions fall within that cafegory, afier
reviewing the Motions, this Court hereby denies the fling of

~And it is SO ORDERED,

May 2&72019

Charleston, South Carolina
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Commion Pleas

9™ Judicial Circuit Court Judge

Case No. 2007-CP-10-01444

J. Doe (CHolmes),
Appellant,

V.

James Y. Becker, Manton Grier,
and Haynsworth Sinkler Boyd, P.A.,
as successor to Sinkler & Boyd, P.A _, o
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AMENDED NOTICE OF APPEAL

Judicial Circuit Judge entered January 3,
June 23, 2017, September 29, 2017, April 9,

2017, January 18, 2017, Februaiy 9, 2017, March 14, 2017,
2019, and May 24, 2019, which is postmarked May 30, 2019, as well as intermediate orders,

Datcd" ~2é- | 1

Cha;Wn

296 ach Dr, E
Port Orchard, WA 98366
425.999.0900

For Appellant
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APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

9t Jjudicial Circuit Court Judge

App. Case No. 2019-000880 B
Circuit Court Case No. 2002-CP-10-1448
and after change of venue: MAR 09 2020

Circuit Court Case No. 2007-CP-10-1444 SC C _
- -Lourt of Appeals

C. Holmes,
Appellant,

v.
James Y, Becker, Manton Grier,
and Haynsworth Sinkler Boyd, P.A.,
as successor to Sinkler & Boyd, P.A,

Respopdents.

PROOF OF SERVICE
FOR
APPELLANT’S RESPONSE TO RESPONDENT’S
MOTION TO DISMISS

I certify that [ have served a copy of the foregoing on the Respondents by depositing a copy of
it in the United States Mail, postage prepaid, addressed to Respondent’s counse! of record,, Mary M.
Caskey, Esq. on this date at 1201 Main St. #2200, Columbia, SC 29201, A courtesy copy was also -

- emailed to her at mcaskey@hsblawfirm.com on this date. A

Dated: March 8, 2020

Port Orchard, WA 98366
425.999.0900
For Appellant
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Chalmers C. Johnson
2965 Beach Dr, E
Port Orchard, WA 98366
425.999.0900

March 8, 2020

Clerk, South Carolina Court of Appeals.
1220 Senate St.

Columbia, SC 29201 D EC EEVED
By fax to 803.734.1839 (2 | pages, total) MAR 09 2090
Re:  Holmes v. Becker et al SC Court of Appeals

Case No. 2007-CP-10-1444
Appeal No, 2019-000880

Dear Clerk of Court:
Enclosed please find the following:
1. Original — Appellant’s Rcsponse to Respondent’s Motxon to Dismiss
2. 1 Original aud 1 copy of Proof of Service

3. SASE

Would you please file the originals and returned a clocked copy of the proof of service to me in the
enclosed envelope? Thank you.

cC:

Mary M. Caskey, Esq.
1201 Main St. #2200
Columbia, SC 29201

mcaskey@hsblawfirm.com



