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As the Court remanded for a de novo hearing before a different
commissioner, the hearing must necessarily consider all issues raised at

the original hearing unless these issues have been deemed proven or
abandoned.

Respondents have asked for rehearing on the single issue of whether it was proper for the
Court to instruct the commission on remand to hold a new hearing to “make de novo findings on
Crane's claims for temporary total disability, permanent impairment, and future medical care based

on his alleged hearing loss, head or brain injury, and psychological overlay.” Crane v. Raber’s

Discount Tire Rack, Op. No. 27951 (S.C. Supt. Ct. filed February 14, 2018)(Shearouse Adv. Sh.

No. 10 at 16-17). Respondents specifically argue that Petitioner “abandoned [the claim for a brain



injury] after the denial by the Single Commissioner.” [Petition for Rehearing, page 2].

In his brief to the Court of Appeals, Petitioner made this statement: “On appeal, Crane
abandoned the brain and face claims.” [App. p. 280 n.1]. Petitioner acknowledges that the specific
claim for a brain injury was abandoned on the first level of appeal to the Appellate Panel.!

The question before the Court is whether ordering a de novo hearing reinstates the brain
injury claim or whether it is procedurally barred. In its Decision, the Court “remand[ed] to the
commission for new hearing on all three claims.” Id. The Court specifically ordered:

We remand to a different commissioner for a new hearing. The commissioner must
reconsider the date of maximum medical improvement and make de novo
findings on Crane's claims for temporary total disability, permanent impairment, and

future medical care based on his alleged hearing loss, head or brain injury, and
psychological overlay.

In Brunson v. American Koyo Bearings, this Court addressed whether an interlocutory order
of the Appellate Panel remanding a case for a de novo hearing was immediately appealable. The
decision turned on whether the order deprived the appellant of a substantial right — which in turn
required analysis of the issues to be addressed on remand. The Court described the appellant’s
argument:

Brunson’s claim of “substantial right” springs from the fact that Employer admitted

the compensability of the contact dermatitis injury and took no exception to this

ruling in the appeal to the Commission. Brunson apparently believes the de novo

hearing before the single commissioner includes all issues, including those not

challenged in Employer’s appeal to the Commission. Brunson, however, is not
required to relitigate unchallenged findings — which are the law of the case —

including Employer’s admission in connection with the contact dermatitis injury.
Brunson v. American Koyo Bearings, 367 S.C. 161, 623 S.E.2d 870 (2006).

I Respondents cite to Petitioner’s Brief to the Full Commission. Although this document was not
part of the Record on Appeal, Respondents characterization is accurate.
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Brunson seems to indicate that because Crane did not appeal the denial of the brain injury
it then must be the law of the case even though the Court ordered a de novo hearing. The difference
may lie in the fact that Brunson’s employer admitted the contact dermatitis injury in their Form 51
and stated on appeal that “Nothing in the full commission’s order alters or eliminates that
admission.” Id.

In the instant case, there is no admission; Respondents denied all elements of the claim. The
Commission found as a fact that Crane did suffer hearing loss in a work-related accident (albeit
finding erroneously that his hearing had returned to baseline when he saw Dr. Ky for the rib injury).

If the remand hearing is a “pure” de novo hearing, such that all issues are in play as if the first
hearing never happened, then it would seem all parties must relitigate all issues. Conversely, if the
Court has ordered that the hearing loss and psychological overlay are proven as a matter of law —
such that the remand hearing is limited to “temporary total disability, permanent impairment, and
future medical care ” — then the brain injury claim would seem to be procedurally barred as the law
of the case. The confusion here may arise because the Court refers to “alleged hearing loss, head
or brain injury, and psychological overlay.” This reference seems to indicate Crane must still prove
he suffered these injuries. However, the instructions on remand also seem to imply that the only
contested issues are “temporary total disability, permanent impairment, and future medical care .”

This would be an indication that the Court found Crane proved his injuries.



CONCLUSION
Petitioner request that the Court deny the Petition for Rehearing. If rehearing is granted and
the brain injui'y claim is deemed abandoned, Petitioner would ask that, faithful to the remand

instructions, the Court clarify that it found Petitioner had proven the other elements of his claims.
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