From: Megan Jameson

To: Ealin, Lynn; thomaslaw@me.com

Cc: jackie@paroleme.com; tomm aroleme.com

Subject: RE: Demario Cunningham v. State Appellate Case No. 2017-002180

Date: Thursday, April 2, 2020 2:54:49 PM

Attachments: CUNNINGHAM.Demario - Return to Petition for Rehearing (02249736xD2C78).PDF

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

All,

Attached please find Respondent’s return to the petition for rehearing as requested by the
Court. Hard copies are being placed in the mail, but due to the pandemic, I am also email
copies to Mr. Thomas and the Court.

Sincerely,

Megan Harrigan Jameson

Senior Assistant Deputy Attorney General
Post-Conviction Relief Division

S.C. Attorney General’s Office

From: Megan Jameson

Sent: Wednesday, April 1, 2020 4:55 PM

To: 'Falin, Lynn' <LFalin@sccourts.org>; thomaslaw@me.com

Cc: jackie@paroleme.com; tommy@paroleme.com

Subject: RE: Demario Cunningham v. State Appellate Case No. 2017-002180

Ms. Falin,

Thank you for your reply. As April 25" is a Saturday, | have calendared the return as due on
Monday, April 27" Please advise if this is incorrect.

Sincerely,

Megan Harrigan Jameson

Senior Assistant Deputy Attorney General
Post-Conviction Relief Division

S.C. Attorney General’s Office

From: Falin, Lynn <LFalin@sccourts.org>
Sent: Wednesday, April 1, 2020 4:47 PM
To: Megan Jameson <MJameson@scag.gov>; thomaslaw@me.com

Cc: jackie@paroleme.com; tommy@paroleme.com
Subject: RE: Demario Cunningham v. State Appellate Case No. 2017-002180

Ms. Jamison,
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ALAN WILSON

ATTORNEY GENERAL

April 2, 2020

The Honorable Jenny Abbott Kitchings
Clerk of Court, South Carolina Court of Appeals

Post Office Box 11629
Columbia, South Carolina 29211

Demario Cunningham v. State of South Carolina
Appellate Case No.: 2017-002180

RE:

Dear Ms. Kitchings:

Enclosed please find the original Return to Petition for Rehearing for the Respondent in
the above-referenced post-conviction relief matter for filing with the Court. By copy of this

letter I am serving opposing counsel with this petition today.

Sincerely,

MHI/ks
Enclosures

ce: Tommy A. Thomas, Esquire
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STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

CERTIORARI TO YORK COUNTY

G. Thomas Cooper, Jr., PCR Judge
John C. Hayes, III, Trial Judge
Appellate Case No. 2017-002180

DEMARIO CUNNINGHAM,
Petitioner,

STATE OF SOUTH CAROLINA,
Respondent.

RETURN TO PETITIONER’S PETITION FOR REHEARING

On March 24, 2020, this Court, acting pursuant to Rule 243 of the South Carolina
Appellate Court Rules, issued an order denying certiorari review of the denial of Petitioner
Demario Cunningham’s post-conviction relief action. See Demario Cunningham v. State,
Appellate Case No. 2017-002180 (“This matter is before the court on a petition for a writ of
certiorari following the denial of Petitioner’s application for post-conviction relief. Based on the
vote of the panel, the petition for a writ of certiorari is denied.”). Thereafter, Petitioner filed a
Petition for Rehearing, challenging this Court’s denial of certiorari review pursuant to Rule 243,
SCACR. By letter dated April 1, 2020, this Court requested Respondent file a return to the
petition. This return follows and for the following reasons, Respondent asserts this Court should
deny the petition for rehearing.

Initially, Respondent asserts the petition for rehearing should be denied because

Petitioner is asking this Court to reconsider its denial of discretionary certiorari review, which





clearly goes against the principles laid out in our appellate court rules and post-conviction relief
statute. Pursuant to the Uniform Post-Conviction Procedure Act, “[a] final judgment entered
under this chapter may be reviewed by a writ of certiorari as provided by the South Carolina
Appellate Court Rulcé.” S.C. Code Ann. § 17-27-100 (emphasis added). Moreover, according to
our appellate court rules, “[a] writ of certiorari is not a matter of right, but of sound judicial
discretion, and will be granted only where there are special and important reaspns.” Rule 242(b),

SCACR. See also CERTIORARI, Black's Law Dictionary (11th ed. 2019) (“An extraordinary

writ issued by an appellate court, at its discretion, directing a lower court to deliver the record in
the case for review.”) (emphasis added). Pursuant to Rule 221, SCACR, “[n]o petition for
rehearing shall be allowed from an order denying a petition for a writ of certiorari under Rule
242, SCACR.” While certiorari review of post-conviction relief actions is governed by Rule 243,
SCACR, the same prohibitions against petitions for rehearing from the denial of discretionary
certiorari review under Rule 242, SCACR, should apply. Our Supreme Court has consistently
held the non-prevailing party in a post-conviction relief action where certiorari was denied by

this Court pursuant to Rule 243, SCACR, could not then petition for certiorari pursuant to Rule

242, SCACR. See Ellison v. State, 382 S.C. 189, 676 S.E.2d 671 (2009) (finding the Supreme

Court will not review an order of the Court of Appeals denying a petition for a writ of certiorari
in a post-conviction relief case); Haggins v. State, 377 S.C. 135, 659 S.E.2d 170 (2008) (stating
the Supreme Court will not entertain petitions for a writ of certiorari pursuant to Rule 242! where

Court of Appeals issues “letter denial”); Missouri v. State, 378 S.C. 594, 663 S.E.2d 480 (2008)

(extending Haggins to petitions for a writ of certiorari filed in the Supreme Court pursuant to
Rule 242 following the Court of Appeals’ issuance of order denying petition for writ of certiorari

pursuant to Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988)); and In re Exhaustion of

! Formerly Rule 226, SCACR.





State Remedies in Criminal and Post—Conviction Relief Cases, 321 S.C. 563, 471 S.E.2d 454

(1990) (stating this Court reviews decisions of Court of Appeals by way of writ of certiorari only
where special reasons justify exercise of that power).

In the present case, Petitioner’s appellate counsel filed a thorough certiorari petition
asserting the post-conviction relief court erred in denying relief as to three issues. Respondent
filed a return to this petition addressing all three issues and asking this Court to deny certiorari.
Thereafter, this Court, acting in its capacity under Rule 243, SCACR, issued an order denying
discretionary certiorari review based on its sound judicial discretion after a thorough review of
the entire record, the filed appellate pleadings, and case law. See Rule 242(b) (“A writ of
certiorari is not a matter of right, but of sound judicial discretion . . . .”); see also Rule 243(f),
SCARC (outlining the contents of an appendix in a post-conviction relief appeal, including the
entire lower court record and a copy of the final order entered after the post-conviction
proceeding). Petitioner has not presented special or important reasons why this Court erred in
denying his request for discretionary review after its exhaustive review of the entire record and
the arguments set forth by Petitioner. See Rule 242(b), SCACR (“A writ of certiorari . . . will be
granted only where there are special and important reasons.”). Accordingly, this Court should
deny and dismiss this petition for rehearing based on the principles set forth in our appellate
court rules.

Moreover, Respondent submits this petition should also be denied and dismissed based
on the merits of Petitioner’s arguments. In his petition for rehearing, Petitioner’s sole request is
“that the Court conduct a full review of the previously submitted Petition for Writ of Certiorari
and Appendix” and “allow Petitioner to brief the arguments.” (Pet. For Rehearing pp. 3-4)

(emphasis added). Petitioner makes no further argument as to why this Court erred in denying





discretionary review. Petitioner appears to be implying that the panel that conducted its review of
this case, which included a review of the entirety of the lower court record and the arguments set
forth in the petition for a writ of certiorari and responded to in the return to the petition,
somehow was negligent it its duty and did not properly consider all arguments presented as
required under Rule 243, SCACR. Respondent submits this Court, and specifically this panel,
did not act improperly in denying certiorari, but rather, properly reviewed all materials and
denied discretionary review as governed by South Carolina law.

Petitioner fails to cite to cite to any authority that has been decided since certiorari has
been decided that would compel this Court to reconsider its denial of certiorari. Simply put,
Petitioner has presented no new arguments or authority as to why this Court should reconsider its
denial of certiorari.

In light of all those reasons coupled with the arguments raised in Respondent’s return to
the petition for certiorari, the post-conviction relief court properly denied relief and there is no
completing reason why this court should reconsider its decision to deny discretionary certiorari
review. As a result, this Court should deny Petitioner’s petition for rehearing.

Respectfully submitted,

ALAN WILSON
Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General
S.C. Bar No. 100108

Columbia, SC 29211
(803) 734-3737

April 2, 2020





STATE OF SOUTH CAROLINA
In The Court of Appeals

Certiorari to York County
Court of Common Pleas
The Honorable G. Thomas Cooper, Jr., Post-Conviction Relief Court Judge
The Honorable John C. Hayes, 111, Trial Judge

Appellate Case No.: 2017-002180

DEMARIO CUNNINGHAM, Petitioner,

STATE OF SOUTH CAROLINA, Respondent.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Return to Petition for
Rehearing has been served upon the applicant by mailing two (2) copies in the United States

mail, postage prepaid, addressed to:

Tommy A. Thomas, Esquire
Post Office Box 88
Irmo, South Carolina 29063

This 2nd day of April, 2020.

Post Office Box 11549
Columbia, South Carolina 29211
(803) 734- 3737






The Court construes your email as a request for an extension of time until April 25, 2020. The
extension is granted.

Lynn Falin

Count Sclutions Manager
SC Count ¢f Uppeals
1220 Senate Stueet
Calumbia, SC 29201
803-734-1895

From: Megan Jameson [mailto:MJameson@scag.gov]
Sent: Wednesday, April 1, 2020 3:57 PM

To: Falin, Lynn <LFalin@sccourts.org>; thomaslaw@me.com

Cc: jackie@paroleme.com; tommy@paroleme.com
Subject: RE: Demario Cunningham v. State Appellate Case No. 2017-002180

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Ms. Falin,

Thank you for sending us this correspondence from the Court. The letter indicates Respondent
is to filed a return to Mr. Cunningham’s motion within 10 days.

However, the Supreme Court’s order extended all appellate deadlines by 20 days. See RE:
Operation of the Appellate Courts During the Coronavirus Emergency, Appellate Case No.
2020-000447 (“(I) Extensions of Time and Forgiveness of Procedural Defaults. (1)
Extensions of Time. Both the Supreme Court and Court of Appeals are aware that this crisis
will increase the need for extensions to be granted. While this order remains in effect, no
filing fee will be required for a motion for an extension. Further, since it is important for
lawyers and self-represented litigants appearing before the Appellate Courts to have time to
take actions to protect themselves and their families, the due dates for all Appellate Court
filings due on or after the effective date of this order are hereby extended for twenty (20)
days.”). Additionally, our office had previously received communication from the Clerk’s

office that the Court of Appeals was extending deadlines until April 251",

| want to be sure | comply with the Court’s time limitations, but am confused by this order in
light of the above order and communication. Can you please advise when Respondent’s return
to the petition for rehearing is due?

Sincerely,

Megan Harrigan Jameson
Senior Assistant Deputy A.G.
Post-Conviction Relief Section
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S.C. Attorney General’s Office
Rembert C. Dennis Building
1000 Assembly St.

Columbia, SC 29201

Office: (803) 734-3319
mjameson@scag.gov

Confidentiality Notice:

This e-mail and any attachments may contain confidential information intended solely for the use of the addressee. If the
reader of this message is not the intended recipient, any distribution, copying, or use of this e-mail or its attachments is
prohibited. If you received this message in error, please notify the sender immediately by e-mail and delete this message and
any copies. Thank you.

From: Falin, Lynn <LFalin@sccourts.org>
Sent: Wednesday, April 1, 2020 2:55 PM
To: thomaslaw@me.com; Megan Jameson <MJameson@scag.gov

Cc: jackie@paroleme.com; meganhjameson@gmail.com
Subject: Demario Cunningham v. State Appellate Case No. 2017-002180

Good afternoon,

Attached please find correspondence from the Court of Appeals.

Lynn Falin

Couwnt Sclutions Manager
SC Count of UAppeals
1220 Senate Street
Columbia, SC 29201
803-734-1895

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.
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