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1. STATEMENT OF ISSUES ON APPEAL

1. Whether The Cifcuit Court Corfecﬂy "(“oncluded There Was Substantial Evidence
In the Record To \upport The Board’s Dems10n to Expel T.D. For The Remainder
Of The 2018 20]9 Sghml Year? ‘

2. Whether The C1rcu1t Court Correctly Concluded T.D. Was Afforded Due Process
Based On Apph(;able Statutory And Case Law?

3. Whether The Circuit Court Correctly Concluded Respondent’s Use Of Juvenile

"~ Records In Connection With The Disciplinary Proceedings Did Not Warrant

Grounds For Reversal Or Declaratory Judgment And Was Not In Violation of State
Law? :

4. Whether The Circuit Court Correctly Concluded Respondent Did Not Violate S.C.
Code Section 59-63-240 By Not Mandating Non-Party Students To Attend An
Expulsion Hearing Or Board Appeal?

STATEMENT OF THE CASE

This ca‘s.e.arises" out of the decision by Respondeht Richland School District Two’s

‘Board of Trustees (“Board”) to uphold the District's recommendation to expel Student T.D.
for the remainder of the 2018-2019 school year for using social media to threaten to shoot
other students. Following this decision, on March 20, 2019, T.D., by and through his
guardians, A.D. and J.D., ("Appellants") appealed the matter before the Circuit Court
.pursuant to S.C. Code Ann § 59-63-240, seeking to overturn the Board's decision.! (R.p.
_, Appeal and Complaint‘.) On August 21, 2019, a formal writteﬁ order was entered in this
matter denying Appellants’ appeai and requested relief. (R.pp. _, Order.) Appellants filed

a Notice of Appeal on September 20, 2019. (R. pp.__, Notice of Appeal.)

! In addition, through that action, Appellants, among other things, sought temporary injunctive
relief and/or an immediate stay of the decision of the District. Also, Appellants sought declaratory
relief for an order finding the District in violation of S.C. Code Ann. §63-19-2020(e) and 2030(¢)
by failing to. develop and implement policies to protect the privacy and due process rights of
juveniles accused of crimes and an order finding that the District’s “policy” of denying students
recommended for expulsion the ability to ask questions of all witnesses to be in violation of Article
1, Section 22 of the South Carolina Constitution and S.C. Code Ann. §59-63-240. (Id.)
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Itis Resr)ondent’s position that th;e t“)rcm.\Court properly afforded the necessary
~ deference to school authorities it deﬁn.in.‘g,;,yin’te.’rprei'ing anci enforcing its own rules and
" policies. It is Respondent’s position that ﬂie Circuit Court correctly concluded that T.D.
‘was afforded due process based upon applicable Statutor& and case law and that there was
substantial evidence in the record to support the Board’s decision. Further it is
Respondent’s position that the administrative findings, inferences, conclusions, or
decisions of the Board were not (a) in Vielation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the Board;, (c) made upon unlawful procedure;
'(d) affected by other error of law; (e) clearly erroneous in view of the reliable, probative,
and substantial evidence on the wholerecord; or (f) arbitrary or capricious or characterized
by abuse of discretion or clearly unwarranted exercise of discretion. vAc-cordingly, the
~ Circuit Court correctly concluded there was no basis to award Appellants the declaratory
judgment relief sought or grounds to modify or reverse the Board’s decision. Therefore,
Respondent prays this Court to affirm the order entered below.

II. STATEMENT- OF FACTS

At the time of the incident giving rise to the expulsiorl, T.D. was enrolled in the
eighth grade at Blythewood Middle School (“BMS”). (R. p. _, Grades and Attendance,
Ex. 8 of A.R.z) On Sunday, December 2, 2018, BMS Principal, Karis Mazyck, received a
call from the School Resource Officer regarding concerns of threats to BMS and was
notified that an investigator from the Richland County Sheriff’s Deparrment would be
confacting her to provide additional information. (R. 'pp. L Disciplirle Referral for T.D.,

Ex.1of AR;R.p. , 2/12/19 audio recording, Ex. 19 of R D.A.M.R.}) Thereafter, law

2 Amended Certification of Record is referenced herein as A.R. (R. pp. _, Amended
Certification of Record.)

3 Respondent’s Designation of Additional Matter for Record is referenced herein as R.D.A.M.R.
(R.pp. ___, Respondent’s Designation of Additional Matter for Record.)
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enforcement notified inwa( Mazyck thai‘;‘S.tude.njt' T.D. had confessed to making threats.
and that T.D. had been el;ixfif'erd that he cdu]d not return to school until contacted by the
administration. (Jd.) T.D. was’ taken into custody by Richland | County Sheriff’s
Department for unlawtul communications, school fthreats, and incorrigibility. (R.p.
Letter dated 1/8/19 from J. Smith to K. Mazyck, Ex. 21 of A.R.)

According to the police incident report, a pareﬁt of a BMS student contacted law
enforcement to report a troubling message her daughter had seen which was sent or posted
by T.D. on Snapchét, a form of social media. (R. p. _, Incident Report, Ex. 15 of A.R.)
The message at issue read, “/ want my shit Monday or all I know is U and him is getting
shot in school... I don't give aﬁtck [ want my shit Monday ... My pistol 'is coming to school
with me... and if I don’t g;z-myjztul4 I’'m shooting both bf y’all and a ton of other people.”
{d;R. p._, Séréénshots M(;f s‘ociial media/text exchanges, Ex. 18 of A.R.)

After being ‘contacted by lawA enforcement regarding the threat, the BMS
administration began' investigating the matter by interviewing and collecting written
statements from students who had been identified as having information regarding the
threat.h R.pp. __,12/ 12/ 19 éudio recording, part 2,atEx.350f AR;R.pp. _ , 2/12/19
audio récording, Ex. 19 of R.D'.A.M.R.) The administration also contacted T.D. in an
attempt to obtain his sicie of the story or a written statement. (R. pp -, 2/12/19 audio
recording, Ex. 19 of RD.A.M.R.) The administration was adviSed by T.D.’s gﬁardian
that he denied the allegations and would not be providing a statement. (Id.) |

Thereafter, by letter dated December 5, 2018, Principal Mazyck notified

Superintendent Baron Davis that T.D. was suspended for the fourth time® and being

* A Juul is an electronic cigarette, and among the incidents in T.D.’s discipline records, was an
offense regarding having a Juul at school. (R. p. __, T.D. Discipline History Report (A.R. Ex. 5))
3 At the time of the recommendation, T.D. was on strict probation at school following an offense
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recommendation for expulsion. (R. p. i\mel"’sed letter from K. Mazyck to B. Davis

dated 12/5/18, A.R. Ex. 3.) In addition, by létter dated December 5, 2018, Principal

ho Mazyck advised Appellants that T. D was beéing recommmended for expulsion in accordance

with School Board Policies JICDA and JICDA R, Level(s) III, Item 11; under actions

leading to suspension or expulsion, specifically for using social media to threaten other

-~ students. (R.p. _, Letter dated 12/5/18 from K. Mazyck to A.D. and J.D, Ex. 9 of A.R;

R. pp. ___, Policy JICDA/JICDA-R, Ex. 15 of R.D.AM.R.) Appellartts were also
advised that they would receive notification regarding the time and place of the expulsion
ﬁhea_ring. (R. p. __, Letter dated 12/5/18 from Mazyck to A.D. and J.D, Ex. 9 of A.R; R. p.
o Attachment A to Respondent’s Memorandum of Law in Opposition to
Appeal/Motion.)

A hearmg was held before the Hearing Officer, Lottie Chishom, on December 12,
| 201 8.5 (R.p._,12/12/18 audio recording part 2 at Ex. 35 of A.R.) Foltowing the hearing,
| the Hearing Officer upheld the school administration’s recommendation for expulsion,
finding T.D. did commit the alleged infractions of illegal use of technology (i:c.,
communicating a threat of a destructive device, weapon, or event with the intent of |
intimidation, threatening, or interfering with school activities) which wes in violation of
Level 111, Item 11 of the School District’s Code of Conduct, JICDA and Administrative
Rule JICDA R.” (R. pp. _, 1/11/19 decision letter and summary of hearing/resolution

from L. Chishom, Exs. 23 and 24 of A.R.) Appellants appealed to the Board, and then

involving a Juul and had most recently been suspended for an incident in which he allegedly used
social media to send inappropriate messages to a faculty member. (R. p. , T.D.’s Student
Disciplinary Summary, A.R. Ex. 5; R. p. ___, Discipline Referral for T.D. dated November 27,
2019, RD.AM.R. Ex. 20, p. 249; R. p. __, 12/12/18 audio, part 2, AR. Ex. 35.)

6 Prior to the hearing, the school administration conferenced with the Appellants regarding
circumstances giving rise to the expulsion recommendation, providing T.D. with another opportunity to
share his side of the story. (R.p. , 12/12/18 recording part 1 at Ex. 34 of AR.)

7 Students have the responsibility to know the rules of conduct and that violations can result in
discipline. (R.p.__; Policy JIC, Student Conduct, Ex. 14 of RD.AM.R.)
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through legal counsel st oplcmcnted their V’I‘I tfen:p‘pcal and requested an appeal hearing
before the Board (R pp.._ s Létter dated i /r»’l (} from A.D. to Board and Supplemental
Grounds for Appeal dated ”‘/‘/‘19, Exs 22, 36 Gf AR )
Under Policy JKE/JKE-R, Expulszons of Students, the hearing ofﬁcer s decision
- may be appealed by either thc student or.the administration to the Board. Per the policy,
* an appeal will normaliy be limited to the established record wliicn will consist of the
recording of the hearing, including any documentary evidence presented by either party,
and the record will also contain the hearing ofﬁcer’s‘decision letter and expulsion summary
sheet and the appealing party s written notice of intent to appeal (R. pp Pohcy JKE-
JKE-R, Ex. 16 of R.D.AM.R\) Nor_mally the Board will not grant a personai appearance
. to cit}ier party in an appeal,. unless there are extenuating circurnstances, and the Board, in
.its discretion, determines to: grant such an appearance. (/d.) “In this case, the Board did not
grant Appellants the~right to ”ancw evidentiary hearing, but afforded Appellants the
L opportunity to make a personal appearance before the Board in connection.with the appeal. .
- (R. p" -, e-mail from J. Drain toD. M. Mathison dated 2/8/19, Ex. 28 of A.R.) Following
the appeal the Board voted to uphold the expulsion. (R. p. -, Letter dated 2/ 1‘8/ 19 from C.
SmithtoAD andJD , EX. 33ofAR) |
NOTE CONCERNING THE RECORD
As a first point of clariﬁcation, it is | important to note that due to privacy
considerations concerning minors, Respondent filed a Motion to Seal certain records and
audiorecordings identiﬁed in the Amended Certification of Record and Respondent’s
. Designation of Additional Matter for Record.? Pursuant to the Motion to Scal,' the

referenced documents and recordings were to be submitted to the Court for in-camera

§ See Letter from D.M. Mathison to J. McBride dated April 19, 2019, Letter from J Drain to J.
McBride dated April 24, 2019, Consent Motion to Extend Time, to Certify and File Record, and
Motion to Seal. R. pp.



- review at the time (ﬁ' thf hearmg or‘made ai&'éilab‘ié éiectfonically or via hand-delivery to
the Court’s chambers upon agreémeﬁt by tf;é p’arvties, (R.pp. __, Motion to Seal dated May..
2, 20119.)’. The m’otion! Yvas not ruled updh prior to the hearing, but thé fecords were
- submitted to chambers prior to ;che héaring.- R.p. Létter from J. Drain to Judge Maﬁning
dated 7/15/19.) | |
. As a second point of clarification, student discipline hearings before the Hearing
- Officer are.récorded, and “minutes” are taken in connection with the hearing'which are
only vavcond'ehse:d version of the proceedings _élnd not verbatim transcripts of the hearing.
As such, “minutes” of T.D.’s December 12, 2018 hearing were prepared and provided to
- the Appellants prior to T.D.’s appeal to the Board, along with the audio fecordings from
the proceedings. (R. pp. '__f__, original condensed version of nonuverbati'mvminutes; Ex.
-25o0f AR Ropp._ .email communications between J. Drain and D. M. Mathison
~ dated 1/ 1_(‘)/‘19 through i/ 15/19, Exs. 3A and 4 of RD.A.M.R.) When Appellahts, though
legal ceuhsel, raised concerns regarding the contents of the condensedvvers.ion of the non-
. verbatim “minutes,” the ofﬁce of legal counsel for Respondent, in a good faith effort and
courtesy to Appellants, attempted to supplerhent portions of the recording from the actual
hearing that were not included in fhe “minutes,” highligh;ﬁng information added. (R. pp. -
____, revised version of condensed. noﬁ-verbatind minutes, Ex. 27 of AR.; R. Pp-__.
email communiéaﬁoﬁs between J. Drain and D. M. Mathison dated 2/5/19 through 2/6/19,
Ex. 11 of R.D.AM.R.) At that time, Appellants also were extended an opportunity to
advise of any particular additional pértions of the recordings or minutes that were not cited
in their written appeal that needed to be called to the Board’s attention. (Id.) Appellants
made a recording of the appeal proceeding before the Board on February 12, 2019, which
"was subsequently 'designate(.i to be included in the record before the Circuit Court. (R. p..

__, Appellants’ Designation of Matter dated March 20, 2019.)



,,,,,

As part of thei'; . J.thu Brlef AppeT ants havs faihed issues regarding the accuracy
of the'record.re'vieived t;.1';".}'(; reu‘ee upon by 'tz"l Board md Circuit Court Appellants contend

there are major and mé 4iing d 1screpanc1eu bf twoen aud10 recordlngs and “transcripts,”

" ie. the condensed,‘nonﬁ-ver‘batlm minutes from T.D.’s hearing. Appellants also raise

allegations stating or inferring that Respondent, through its employees or representatives, * -

- have intentionally altered or mispresented documents contained in the record. Such

allegations are false and a mischaracterization of the record, and Respondent reserves the
right to address these accusations in the appropriate forum or venue.

In pdfticula’r it 'appears that during the December 12, 2018 hearing, an

administrator misread the word “messaging” into the record instead of “messing” when o

reading. a student’s statement into the record and, the word “us”.instead,of a student’s

.initials. ‘(R. pp., 12/1 2 19 recording part 2, Ex. 35 of AR;R.p:. Statement of H.G.
'da’ted 12/5/18; Ex. 11 of _A.AR.; R.p. , Statement of C.G. dated 12/5/18, Ex. 12 of AR}

- R. pp. s Or_‘iuginal Condensed_ version-of minutes, Ex. 25. of A.R.; R. pp. _, February

12, 2019 Student Appeals Renort to anrd; Ex. 32 of AR) These errors or oversights,
un:fertnnately, were tn.ad*vettently' adopted into the‘record at each level. While Respondent
does net dispute that the minutes do not ‘contain everything in the recordings, or that these
eIToTS Were present, féiling to have verbatim “minutes” of student discipline hearing does
not serve as a basis for reversable- error or ~substantiai prejudice, particularly when
Appellants were privy to the recer(iings from the proceedings and had the opportunity to
raise these issues in the forums below. Further despite these discrepancies i in the minutes,

the evidence, when con51der1ng the record as a Whole still Would allow reasonable minds

“to reach the conclusion that th_e Board reached or must have reached in order to Justlfy its

decision to expel T.D.

HoWever, ‘Respondent believes this Court should have the ability to review and



“consider any mformal; on froin the record' in the ‘most efficient manner. Therefore,
‘>ubsequent to the ﬁlmg of tm> appeal Respondent though 1ts legal counsel obtained
~certified transcnpts of tp;':; ;:ucho recordings _frc:)n'l, a 1thlrd party, Creel Court Reporting
Services, Inc.; and ‘has ﬁmved for'the Court th ‘altlow the record to be supplemented to

include these official tranécﬁpts.

T  _III. STANDARD OF REVIEW k
When reviéwing the :C‘ircuit Court’s reversal ofa:school' board’s expulsion; finding
the Board’s decision was not supported by sut;stantiai» evidence and violated the student’s
due process rights, this Court in Doe v. Richland Sch. Dist. Two, 382 S.C. 656 (Ct. App.
2009j :appliéd the following _Staﬁdard of revieiiﬁ

A school board’s decision to expel a student from school “may be appealed

- to the proper court.” S.C. Code-Ann. § 59-63-240 (Supp.2008); sée Davis.

v. Sch. Dist. of Greenville County, 374 S.C. 39, 44, 647 S.E.2d 219, 222

%2007) (stating the expulsion provision in the statute, unlike the suspension

- provision, expressly grants the student a right to appeal to the proper court).

- Judicial review of the school board’s decision is limited to ascertaining

whether the board’s decision is supported by substantial evidence. Laws v.

Richland County Sch. Dist. No. 1, 270 S.C. 492, 495, 243 S.E.2d 192, 193

(1978). However, this court cannot substltute its judgment for that of the
educational authorltles Id. 4

IV. ARGUMENTS

A. . The Circuit Court Correctly Concluded There Was Substantial
Evidence In The Record To Support The Board’s Decision to
" Expel T.D. For The Remainder of the 2018-2019 School Year.

In upholding thezBoard’s décisioh to expel T.D for the remainder of the 2018-2019
schooljeér, the Circuit Court correc_tly determined that tﬁere §vas substantial evidence to
support this disciplinary action. “Substantiai evidence is evidence which, considering the
record as a whole, would allow reasonable minds to reach the conclusion that the Board

reached or must have reached in order to justify its action.” Kizer v. Dorchester County



Vocation‘al Educ. Bd.- ay ’v K /87 S.C. 545 348 34” S E.2d 144,146 (1986). Therefore
the question before the Couit is avhether thr P«.’)arﬁ‘.@ decision to .uphold thé expulsion of -
T.D. f01_‘ committing an o;ﬁ't"éni‘le"dfillega].ly wsirts fechnology to communicate a threat of a
weapon or event with the firitent of intirr.lidation,' threatening, or interfering with school
acti\{ities is supported by substantial evidence. ‘As explained below, the answer is yes.

As noted by the Circuit Court, the record in this matter includes a police report
reﬂecting that.a-i)étent of a BMS student contacted law enfotcemeﬁt to reoort a troubling
message her daughter had-seen which was sent or posted by T.D. on Snapchat. (R.p.

12/ 1/18 incident report, Ex. 15 of A.R.) Accordlng to the pohce report the message read,

o “Iwant. my shit Monday or f*ll [ know is U and him is getting shot in school Ia’on t give

a fuck I want my shit Monday.. my pistol is coming to school-with me... and if I don’t get
‘my juul I'm shooting both of y’all and a ton of other people.” (Id.) There is a screen shot
of this message, along with other related screenshots. (R. pp. _., screenshots/photographs
of social media/and or text exchanges, Ex. 18 of A.R.). As part of its investigation, the
school administration interviewed students who were identified as having knowledge

regarding the threatening messages and obtained statements.’ The statements are below:

Incident Statement (student-K.M.): T.D.sent me a message saying he
wants the juul back. T.D.said he was going to find where I live and
shoot up my house. T.D. said if he doesn’t get the juul back by Monday
he was going to come to school with a gun and shoot me. T.D.
threatened me multiple times and was asking what's my address. T.D.
said he was going to try and find me and shoot me. (R.p. , BMS
Incident Statement from K.M. dated 12/5/18, Ex. 10 of A.R.)

Incident Statement (student-H.G.): We were sitting on my bed and
we get these text and they say: “Yo, bring me my Juul or something is
coming out my boot,” and we say that we don't have it then T.D. say

? The language in the students’ statements below is intended to cure the errors in versions contained
in the minutes, summary, and/or Order.



¢

_that he knows s <55 Then we Seﬂfft T.D. a picture of it and he say “ Yes
and I better gef .7 Then C.G. says “or what” and T.D. says or your
“gétting shot, siiriple endiigh. At that point me and C.G. don’t’ believe
T.D. and start messii's.g with him and say go ahead shoot me we'll go
and tell before youw ¢an. Then T:D. say that we can tell them and if
they search him, he'll shoot up the school and if he doesn't get his Juul,
he'll shoot up the school. The we say ok, and T.D. responds like an hour

. later & says I'm not scared of school or cops I'll shoot anyone. (R. p.
___, BMS Incident Statement from H.G. dated 12/5/18, Ex. 11 of A.R.)

Incident Statement (student-C.G.): After T.D. was saying threatening
~things to K. M. he came to me and H.G. He was texting my phone.
~ The first thing he texted me was, “where is my Juul. I didn't respond

-to him. A few minutes later, he text:me and says “If I don't have my

Juul by Monday someone is going to get shot at school. The 3rd

‘message was “If you think im joking, I'm not! And if yall report me to

the school I'm going to pull a gun out my boot and shoot everybody.”

While he was texting me this, I got H.G. to take a picture of the message

on my phone. He took the photos of all of the things T.D. said. (R.p.
.., BMS Incident Statement from C.G. dated 12/5/18, Ex. 12 of A.R.)

T.D. refused to pfovide a written statement to the administration or law
enforcement. (R. p- _, Statement form from Richland County Sheriff’s Department, Ex.
14 of A;R_.) In addition, Student C.G. emailed the following statement to law enforcement

prior to being interviewed by the school administration:

Incident Statement (student-C.G.): Friday night I went to H.’s house
we stayed at the house the whole time we were there. I had already had T.D.
~ blocked on snap chat but he decided to make another snap chat and added
me on it that night. I looked at my phone and he started texting me. The
first text was “ Who has my juul” I didn’t respond to that about 5 minutes
later he sends a text saying if he doesn’t have his juul by Monday he is
going to shoot up our school after he said this he said “I know K. took it”.
And the last message he sent was *“ And if ya’ll make me get searched at
school im pulling a gun out of my boot and shooting everyone”. While he
~ was saying all of this I was getting H. to take pictures of it on his phone.
When he finished saying this stuff I blocked him on'snap chat. I never knew
who had the juul or if anybody ever took it from him. (R. p. __, Email dated
12/2/18 from C.G. to S. Boyd, Ex. 19 of AR.) '

10



Finally, H.G. provideii i followirl§ stateriert to law enforcement:
Me and my friend .5 were ‘sitiing dovwi and then C.G. just randomly gets a
message from T.D. a:id it said that h¢ yatits his Juul and if he didn’t get it he would
shoot our houses up. ‘Thén he says nevérinid I want it on Monday and if I don’t
"get it then I will shoot tp the school. Also ke said he was bringing a 9mm in his
bag and if he got searched he would shoot up the school and target us. He said he

doesn’t care about cops or school and he’ll just shoot anyone. (R. p. __, Statement
from H.G. dated 12/2/18 to Richland County Sheriff’s Department, Ex. 20 of A.R.)

The school administration testified duﬁﬂg the hearing, and noted on the disciplinary
referral, having been advised by the investigator that T.D confessed to sending the
messages. R.p._, Discipline Referral for TD dated 12/4/18, Ex. 1 of AR,;R.p. |
12/ 12/18._revco_rding part 2, Ex. 35.)" The Heéring Ofﬁcer_ questioned T.D. regarding his
e allegeci admission to law 'enfo:rcemeﬁt‘.by reading from an investigative report from law
. enforc“"einen-t that provided, ;in relevant part, “7.D. stated he had sold his cell phone aﬁd did
not have a cell phonie! iy her; he [T.D.] stated that when he was at the emergency room 7ast
.. night (12/1/18) that he was using his biological mother’s phone. He was pissed off because -
K. and the other boys took his Juul ‘and he did not know which one of them had it bﬁt that
he wanted it back. Due to the fact that he W&s,mad he sent the meéssage to C. and H. made
a copy of the.message and it was also sent to K...” (R. pp. _, Richland County Sheriff’s
Deparfment Investigative Follow Up, Ex: 17 of A.R.)

During the hearing, T.D. denied' sending the threatening messages. (R. pp. =
12/12/18 recording part 2, Ex. 35; R. pp. __; Revised ~Versioh of Condensed Non-
Verbatim Minutes, A.R. Ex. 27, pp. 188-190.) He maintained that someone had gotten
into his account and sent the message because he did nét have a phone at fhat time, having
sold it in November. (/d.) His grandparents, who were also in attendance at the hearing,
testified T.D. had sold his phone’before the incident and explained that on the evening T.D.
was alleged to threaten to shoot.up‘the school or students, he was playing with a bullet a

fragment went into his finger which had to be removed. (R. pp. _, 12/12/18 recording
11



part 2, Ex. 35,Rpp_ **,Rpwsed Versun of Condensed Non=Verbatim Minutes, A.R.
Ex. f27> pp. 191-196.) __f()ﬁs;. n‘ hr gran(?pe.n:‘f.}:‘fiffs’ réported that T.D. was mad because he had
.~ that ﬁ:agmént in hlS hand- a'mhm grandmc;fﬁei.j made him go to the emergency room. ().
According to the grandpérents, T.D. and his mom -we're sitting in the emergency room
takipg pic.tureé-but'T.D. never got his h_ands on her phone, and after she left, she took the
phoné with her. (/d.) Appellants denied T.D. had access to a pistol but admitted he had a
22 ﬁﬂe, a ‘3_()”§(.)‘friﬂ‘e, anda éth”gun ‘which were locked in a bedroom and only used for
“hunting. (Id .")

“While it cannot be dispuited that a few words in the students’ statements were not
accurately -tr"ansfnittéd or i'éllc"c»ur’a%eljy- ;éﬂécted into the record, these unintentional
disérepancies d(; not change the enﬁr‘e context of the statefnehts or the reC(;rd aé a whole

' émd did ﬁoti serve ‘asvthe sole basis for the Board’ decision. Despite the discrepancies, the
Irecord as a v¢h§1€l still provides”arrvlple. évideﬁce of substélntial evidence to support the
Boara":s decjsion_. Further, as" hoted by the Circuit Court, theArules of e\}idence applicable
to-civil actions do not strictly.appiy "[o administrative or quasi-judical hearings. Richards
V. Cit;z of Columbia, 227 S.C. 538, 88 S.E.2d 683 (1955) (stating that an administrative or
quasijudicial body is not governed by the ordinary legal rules of evidence); Jacoby v. S.C.
State Bg’. ofNaturopathiq Examiﬁers, 227,S.C. 538, 64 S.E.2d 138 (1951) (finding that an
administrative or quasi judicial body is allowed a wide latitude of procedure and is not
_restricted to strict rule of evidence adhered to in judicial court). In fact, courts have
repeatedly held that strict rules of evidence do not apply in student discipline matters, and
among other things, hearsay evidence is admissible. See Newsome v. Batavia Local School
District, 842 F.2d 920 (6th Cir. 1988); Boykins v. Board éf Educ., 492 F.2d 697 (5th Cir.

1974); Tasby v. Estes, 643 F:2d 1103 (5th Cir. 1981); Jones v. Board of Trustees, 524 So.

12



Abeln L et
e ;

2d 968, (Miss. 1988); Racine Unified Sch. Dist, v. Thompson, 107 Wis. 2d 657, 321 N.W.2d
334, (1982)’. Specifically, the_ijfh Circuit C‘ourt in Boykins stéte‘d:

* There is a seductive quality t6 the argument--—advanced here
- to justify the importation of technical rules of evidence into
“administrative -hearings conducted by laymen - that, since a
* free public education is a thing of great value, comparable to
that of welfare sustenance or the curtailed liberty of a
parolee, the safeguards applicable to these should apply to.
it.... In this view we stand but a step away from the -
- application of the strictissimi juris due process requirements
of criminal trials to high school disciplinary processes. And
if to high school, why not to elementary school? It will not
" do. '
The requirements of due process are sufficiently flexible to
~accommodate themselves to various persons, interests and
tribunals without reduction to a stereotype and hence to
absurdity.... Basic fairness and integrity of the fact-finding
process are the guiding stars. Important as they are, the rights
at stake in a school disciplinary hearing may be fairly
determined -upon the ‘“hearsay” evidence of school
administrators charged with the duty of investigating the
~incidents. We decline to place upon a board of laymen the
duty of observing and applying the common-law rules of
© evidence.

1d. 'at 924-925 (quloting Boykins, 492 F.2d at 701.). Als;>, .it is impor‘[ant.to 1.“10te that where
r-heérsay in an administrative heéring is merely cumulative to other evidence, its admission
is hamless. See Jackson v. Speéd, 326 S.C. 289, 305,486 S.E.2d 750, 758 (1997).
Included in the recofd is the screenshot of the threatening social media post from
T.D."s account. (R.p. s;reenshots/photographs of social media/and or text exchanges,
Ex. 18 of AR.). Seee.g. U.S. v. Needham, 852 F.3d 830, 837 (8" Cir. 2017) (finding social
media screenshots not heafsay under FRE 801.) As noted by the Circuit Court, ébsent
ﬁom the record is any evidence linking the threatening Snapchat post to anothef user other

than T.D. or that someone hacked his Snapchat account. Further, T.D. testified he could
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not have sent the message bécause he sold hﬁ phorie prior to the incident, but this does not

explain the fact that he ¢atild have accessed o1 created the account from another device.

“Importantly, the investigative report from law enforcement documents T.D.’s statement

that he sold the phohe and his admission to uéing ﬁis mother’s phone to send the threatening
meséage', which the Circuit.Court Viewedvas a prior inconsistent statement or‘l admission by
a party. opponent.  SCRE Rule 801. This admission was then reported to school officials
whovnoted it. ip their disciplinary referral. (R. pp. _; Disciplinary Referral datéd 12/4/18,
Ex. 1 of A.R-.) The Circuit vCo.urt also‘noteci iaw enforcement records would be admissible
as a heélr'séy_ exception. SCRE Rule 803 A vIn light of the evidence, giving it its due weight
and "c;"r:ea;t.ability,- the Circuit Co(;rt cprfectly qpncluded there was suBstantial evidence in-
the rcéo;‘d to support the Board’s d:ecivsion. To conclude otherwise would mean thaf fellow
studenté-law enforcementtofﬁcials and school officials all fabricated testimony aﬁd/or
documents to frame T.D. for.an offense h_e did not commit. Such a sinister conspiracy

theory is outlandish and is not supported by the evidence.

A Appellants argue that the Circuit Court erred in applying a substantial evidence
review in revi,éwirig this matter. However, as bnoted in the ‘lower Circuit Court’s .order, the
substar'ltiial evidence review was not applied to all issues raised in the appeal, particularly
thdse concemihg questions of law or statutory interpretation. Accordiﬁgly, the lower
court’s determination that there was substantial evidence in the record Ito support the

Board’s decision should be affirmed.

B. The Circuit Court Correctly Concluded T.D. Was Afforded Due
Process Based On Applicable Statutory And Case Law.

In upholding the Board’s expulsioh of T.D., the Circuit Court correctly concluded

14



_ that T.D. was afforded due process S. C C ode & *_’.‘-63 240 outlrnes the procedures for
student expulsron and provrdes in relevant part as f ollows

. Ifprocedures for ex pulsion are 1niti ated the parents or legal guardian of the pupil
shall be notified in wr1t1ng of the time and the place of a hearing either before the
board or a person or committee designated by the board. At the hearing the parents
or legal guardian shall have the right to legal. counsel and to all-other regular legal
rights including the right to question all witnesses. If the hearing is held by any
authority other than the board of trustees, the right to appeal the de01s1on to the
board is reserved to either party...

‘ The United States Suprern_e Court ﬁrst addressed :what process is due in the school
 discipline context in Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 729 (1975). Although Goss
sp‘eciﬁcally limited its holding to the short term.suspension not exceeding 10 days, courts
have stated that it “nevertheless estabhsh[ed] the minimum requirements for long-term
expuls1ons as well ” Goss, 419 U. 5 at 584,95 S. Ct 729 Specrfically, Goss requires only; *
that a student be given (1) notice of the charges against hirn (2) an explanation of the
ev1dence and (3) an opportunity to present his side of the story ‘Goss, 419U.S. at 5 81,95
S.Ct 729. |
Although the South Carohna Supreme Court has not expressly articulated a
standard for minimal due process in a student expulsion case, in Stznney v. Sumter School
, District 17, the court noted an' expulsion 1S a more serious disciplinary action than is
suspension, and therefore, th'e procedures and protections-given to the accused student
should' be greater than the informal, irnmediate hearing that was authorized in Goss.
Stinney, 391 S.C. 547, 551i-552 (2011). Nonetheless, without- deciding the constitutional
minimum that must be given'in thesevcircurnstances, the South Carolina Supreme Court
has found those procedures and protections outlined in S.C. Code. Ann §' 59-63-240 to be

constitutionally sufficient. (/d.)
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In reviewing thé £¥ifénice presented béfoi= the-Circuit Court, it is clear that T.D.
not only received the niifiimal due proces§ guaranteed to-him under Goss but. also the
statutory procedural rights 5ét tirider state law.

1. The Record Supporfs T.D. Was Afforded Due Process

Prior to the eyidentiéry hearing b.efore the Hearing Officer, Appellants received
written notice of the Vio‘l_‘at.'ion'_that T.D. was aCéﬁsed of committing, and school officials
also discussed the allegatioﬁs with the family. (R.pp- _, Letter from K. Mazyck to A.D.
and J.D, dated 12/5/18, Ex. 9 c;fA.R.; R.pp. 12/12/1_8 audio recording, part 1, Ex. 34
of A.R) | During the ﬁearing, Appellants Had the opportunity. to question the witnesses
present; the administration, and to present a defense. (R. pp. __ ; 12/12/18 audio
‘ recofding, part 2, Ex. 35 of A;R.) All three Appellants, in addition to another relative,
A provided tesﬁmony during the hearing. 'llAppell_ants cégld have presented more witnesses
to testify or of_fer'ed evi_dence of their own_; but they did not. - As the Stinney Court noted,'
the fact that a student does not take advantage .of statutory rights doeé not create a
procedurall due process violation. Stinney, 391 S.C. 547, 551-552 (2011). |

The record “doe-:s not show T.D. was provided all information law enforcement
distributed to the administratibn, or written statements obtained.frorﬁ students, prior to his
hearing before the Hearing 'Officer on DecembAer 12, 2018. While Respondent
acknowledges this Court in Doe v. Richland Sch. Dist. T wo has found such deprivation of
evidence can be a violation of due process warranﬁng reversal of an expulsion; Doe,
‘however, is.distingui‘shab'le_. ‘382 S.C. 656 (Ct. App. 2009); see also Doe v. Richland Sch.
Dist. 2, Case No. 2006-CP-6525 (S.C. Cdmmon Pléas Feb. 16, 2007). Doe was reversed
on a lack of sub§tantia1 evidence to supbort the expulsion, as well as the grounds that
evidence the stﬁdent was deprived of reviewing (a video which was the only piece of

evidence depicting the minor’s conduct in dispute and question) was not made available to

16



the-student: and ‘parent even prior to appealb wa ¢ u\e Board That is not the case here
where Appellants were provrded all ev1dence 1nciud1ng the Juvemle records, prior to
_‘appeal before the Board and had an opportunxtv make a personal appearance before the
Board’. (R.pp: » Letter from AD. to Board dated 1/6/ 19, Supplemental Grounds to
- Appeal dated 2/5/1 9, and Plaintlff’ s list of documents for inclusion in record in connection
' - with 2/12/19 Board appeal at Exs. 22, 26 ‘and 31 of A R. ) Therefore, it cannot be disputed
that Appellants were provrded all relevant 1nformation prior to. the appeal hearing before
the Board, and at that time through legal counsel was able to make a record 1ncorporat1ng
“any facts or discrepanc1es from those additional records thought by Appellants to be cntical

" to their appeal and argument.’

2. The Record Does Not Support Substantlal PreJudlce ) !

“Even if there was an’error w1th the procedural process at the hearing oriBoard level,
substantial prejudice 1s “'requ"ired to establish a violation of due process T all Towerv Inc. v.
S. C Pr ocurement Review Panel 294 S.C. 225,363 S.E. ?d 683 (1987) The Circuit Court A
correctly concluded Appellants were not substantially prejudiced.

Appellants claim they were prejudiced by their 1nab1h_ty to cross" examine students
who provided written state_rnents to ‘the administration and law enforcement officials who
',provided the investi gative-report. However, absent these statements and reports, there was
still compelling evidence to supporltl the Board’s conclusion as noted in the administration’s
testimony and the co‘pies or the actual screenshot rnessages. Appellants further contend
that reversal .should he granted ‘because the Hearing Officer demonstrated clear partiality
by Serving as both prOSecutor and fact ﬁnder.; To the extent proceedings before the Hearing

Officer on December 12, 2"018,' were unfair or impartial, such: alleged violation or

10 Appéllants conceded they had recelved the Juvenlle records on January 15 2019, prior to the
Board appeal on February 12, 2019 (Tr. p 6,R.p._ )
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deficiency would -havb‘ei_ ‘ceﬁdud on appeéf.;}i f—i‘t.the Board level, and there is no evidence to
.support the a contention tlut the Heafiri};g (Officer engaged in material ex parte
 communications with ie Bisird: Ross v. Med, Uit of S.C., 328 S.C. 51, 70, 492 S.E.2d
.62, 72-73 (1997). Therl‘,lgh the appeal process, Appellants .had the opportunity, through
legal counsel, to.receive and review all the fecords, including, but not limited to, a summary
of the evidence agaiﬁs;t the student,:copies of all statements, and law enforcement records;
~ identify any errors; raise any legal arguments; ‘provide a defense; and make a personal
appearance before the Board. Also, as noted by: the Circuit Court, Appellants were also
offered an opportunity te have a de novo hearing before another hearing officer prior to
. appeal before the Board but did not accept the offer unless conducted pursuant to their
© terms. (R. pp.___, Letter from D.M. Mathison to Board and J. Drain dated 2/8/19 and
s 2/12/19 Letter from V. Wiliiams to D.M. Mathison, Exs. 29,30 of AR, R, pp. __, email
communications betWeen Williams and Mathison, dated 2/12/19, Ex. 12 of R.D.A.M.R.)
Board policy does not require a de n.uv-.o evidentiary heaﬁng before the Board when
- a matter is reviewed on appeal. (R. pp. __, Policy JKE/JKE-R, Ex. 16 of R.D.A.M.R.)
Further, Appellants have not identiﬁed any authority which would require a South Carolina
* school board to do so. The appeal was conducted in accordance with the Board’s pelicies,-
and fhere 1s ﬁo legal authority to support that this policy in inconsistent §vith applicable
State law. To n‘ul'lify.z»x ruling of a quasiéadjudieatory body on the basis of bias or
~ prejudgment requires a substantial showing of a “predetermined purpose to reach a
determined end.” Kizer v. Dorchester Cty. Vocational Educ. Bd. of Trustees, 287 S.C. 545,
552—53, 340 S.E.2d 144, 14849 (19‘86). As noted by the Circuit Court, although
Appellants fault the Board for not granting them everything requested in connection with
their appeal hearing or for not deviatiﬁg from the Board’s standard practice in such type of

appeals, which are generally based solely on the record, the evidence does not suggest that
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-~ ~the opinions of the Bfiafd rﬁérﬁgers were prejc_iléi"temq'ined-, fixed, or unchanged. (R.pp.
©2/12/19 audio. recording, Fx 1_9' of' RDAMR) To the contrary, in keeping with its

standard practice fOr'pers'onal': appearance:s,‘ Board members encouraged T.D. to provide
his account -Qf thé. story so they could. consiciér ‘what he had to say at that time. (/d.) He.
- didnot. (Id.) |

The Board objecti\}ely reviewed this matter and properly determined that the
recommendation to expel T.D. should be upheld. Appeliants COntend the Board refused to
.. consider certain evidence from law énforcement but fail to aéknowledge their contradictory
position or Objgction expressed on éppeal o the Boafd.that the reliance on, or use of, such
records by schéol ‘ofﬁciavls .\'Nould be in violation of the law. (R.pp.__, Suppleméntal
_:_..Gerunds" for Appéél dated 2/5/19 and Pléiriﬁﬁ’s list of documents to be included in appeal
Exs. 26 and 31 of AR.) Further, Appellants cannot diépute’ they had the opportunity to
submit two written appeal.s,j including aﬁy d’ocumeritation to the Board for consideration.
" (ld.) Appellants fail to note that their written aﬁpeal ;ontained, or could have contained,
information from.law. enforcement records they believéd should have been called to the
Board’s attention. (I/d.) To the eﬁtent the P;oard chose to gi've little weight to certain
evidence presented by T.D. or his credibility is wholly within the discretion of the Board.

Despite the issues raised by Appellants concerning the procedures before the
Hearing Officer and the Board, the evidence does not show T.D. was meaningfully
impaired in his ability to defend against the administratién’s recommendation fdr expulsion
to such an extent that the dispbsiti’on of the disciplinary proceedings was likely affected.
‘While Appellants may dispute the Bbardfsbﬁtcome, the Circuit Court Conéctly concluded
that any procedural errors eithér were not substantially prejudiciai to T.D., or were cured
on appeal, and that T.D. Was .afforded due process required under applicable law.

Accordingly, the Circuit Court’s decision should be affirmed.
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C.~ 'The LirCUit @qurt Correcth < oncluded Use Of Juvenile
. Records In Contiection With The I)isc1plmary Proceedings Did
Not Warrant Grounds For Fe"ers-ui Or Declaratory Judgment

‘And Was Not Tn Violation Of State Law.

| Appellants contend the Circuit Court erred by not dismissmg the case for clear
-Violations of S.C. Code Ann § 63 19- 2020(E) and § 63- l9 810 (C) statutes which govern
the conﬁdentiahty and disclosure of Juvenile records. "To support this contention,
Appellants coritend Respondent ] polic1es do not comply With the referenced statutes and
‘that the use of the documents in connection with the student disCiplinary proceeding‘
violated state law. | | ‘
| In.this case, law enforcerrient .notified the BMS principal yyhen it had been alerted

Y of a threat against the.school ‘and 'the students there. (R.V'p‘p.; : ;- Disciplinary Referral

. dated 12/4/18, Ex. 1 ofA R R. pp l2/l2/l8 audio’ recording, pait2 Ex. 35 ofA R

R. pp 2/ 12/ 19 audio recording, Ex. 19 of R D.A.M. R ) Pursuant to S.C. Code. §
63-l9-2030, the BMS principal was entitled to request and/or receive a copy of the
incident report,’ and any additional-juyenile records proyided by law enforcementto the
BMS administration weié unsolicited (R PP Text and email communications
" between K Mazyck and Truluck dated 12/4/ 18, Ex. 16 of AR, R pp Attachment to
‘email dated 12/4/ 18 from R Truluck to Mazyck; R. pp , Ex. 2l of RD. AMR.; email
dated 1/22/19 from Drain to Mathison at Ex 7 of R D.A. M R. ) At the time of the incident,
the District ] Student Records Policy, Policy JRA, prov1ded for the principal being the
legal custodian of all student records for that school (R pp Policy J RA/J RA-R, Ex.
13 of R.D.A. M. R) The policy also prOVided that the school would maintain student

records in a confidential manner and comply with all state and federal law, including the
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Family léducational 2i ghts,.aiid r.PriVa’cy“‘.‘ Act ( ,"‘FERPA_”), regarding public‘at_ion and
dis"semination of student records. .i('Id.) The policy also 'contain'ed a provision regarding
the retention of records (Id. ) “ Although Respondent S records policy did not contain the
express language from § 63 19- 2020(E) it met wrth the spirit and intent by placing
restrictions governing the conﬁdentiality ofall student records, which would have 1ncluded |
Juvemle records ,and it contained language regarding the retention a‘nd destruction of the '
‘records. (Id ) Also, the policy was updated in Aprll 2019. (R p. _, Respondent’ s
Memorandum of Law In Oppos1tion to Appeal, p- 34)

Further, as not_ed by the Circuit Céurt, South Carolina law allows juvenile records
". to be used for superyising', monitoring, and m‘eeting the educational ne_eds of students. S.C.
Code A'nnj§ _63-‘149-'810;'8._.C_: 'C.ode Ann. §.l6i3-l9-2020., Appellants have failed to identify
. ‘aIiy clear, controlling persu_asive authority to support that the scope of the language (i.e.,
%, superyising, rnonitoring, and meeting the educational needs of students) wouldnot include
disqiiglinary PUfI;Qses, Wthh would ultimately be ” directly related to a stlideri‘t’s
superuision; mon_itoring, placement and instructional ser\"/ices, or any authority in Which
- schools are expressly prohibited ‘frorr_iusing such records for such purposes.l : Importantly,
| student discipline and'supervision has been reco gnized as part of a school’s broader generic
governmental function of prov1d1ng students an education. See A.F. v. Hazelwood School
District, 49l S. W 3d 628 634 (Mo App. E.D. 2016) (noting disciplining and superv1smg
students while at school .are srmply part of a school district’s overall purpose of educating |
the students); Morris v. Stait'é, 228 S0.3d 670, 673 (Fla. I'st DCA :2017) (describing

teachers’ general duty of supervision as encompassing discipline.)

N 1n fact, Policy JK, Student D1sc1pline notes discipline is a means of teaching. (R. pp.
Policy JK, Ex. l7ofRDAMR) :
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Appel-lants ff;liledﬂt{) identify to the '}'lf.?wier court-and now in connection with this
éppeal, any South-(éarqliﬁa diréct authority l“()"- support an argument that the constitutional
principle in criminal cases e_xi:luding evidence which is “fruit of the poisoned tree” should
be applied to stﬁd«_ant discipline hearings. Morceover, such arguménts appear to be based oﬁ
allegéci Fourth Amendmérﬁ violations, which are'misplaced in the context of this appeal.
~Asreco gl‘lized by thé Circuit Court, Appellants had comﬁléte access to all juvenile records
prior. to -the af)peal an(-i» were not preéluded from relying on any of that informétion in
connection with the appeal. (R;.pp._‘, Supplemental Grounds for Appeal dated 2/5/19 and
Plaintiff’s list_ of documénts to be included in appeal Exs. 26 and 31 of A.R.) As the Circuit
~.; Court - correctly noted, to.the exteﬁt information was received ﬁnlawfully from law
enforcement regarding a ﬂ}reat. to shqot students at sc;hool; it woulld'-not preclude'the
Respondent fromvcé)nsivder.ing the information. Further, in Reese v Richland Sch. Dist.
. Two, ei al., issueisbwer-e ra%sed regardihg the use-of policé records .iﬁ\;élving students in
connection with an expulsion proceeding, and the Court did not find thls to be a violation
of the ekpelled student’s rights. Reese, No. 3:13-03040-MGL, 2(515 WL 9239785, *6
(D.S.C. Dec. 7,> 2015). Accordingly, the Circuit Court correctly determihed the District’s
actions Were fiot in violation of State law warranting reversal of the Board’s decision
pursuantto S.C. Code Ann. § 1-23-380(5) or warranting the issuance of declaratory relief
for Appellanté. Therefore, the Circuit Court’s decision should be affirmed.

D. ‘The"'Circuit. Court Correctly Concluded Respondent Did Not

Violate S.C. Code Section 59-63-240 By Not Mandating Non-

Party Students To Attend An Expulsion Hearing Or Board
Appeal. ' '

- As grounds for their appeal, Appellants contend the Circuit Court erred in affirming

the Board’s decision because it refused to grant a remand in which students who provided
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+ written statements to- the. administration dufing its investigation would be compelled to
. attend.an evidentiary hearing for the purposes of cfoss-examination. South Carolina Code
§ 59-63-240, provides, in relevant part, that:

The Board may expel for the remainder of the school year a
pupil for any of the reasons listed in Section 59-63-210. If
~ procedures for. expulsion are initiated, the parents or legal
~‘guardian of the pupil shall be notified in writing of the time
and the place of a hearing either before the board or a person
or committee designated by the board. At the hearing the
parents or legal guardian shall have the right to legal counsel
and to all other regular legal rights including the right to
guestion all witnesses...

‘ ’I—‘his' 's'tatutofy requiterﬁ,.ent of SC Ciode:Anln. § 59-63-240 was fulfilled when
.. appellants had’ the opportunity to, and did, question all witnesses present, including the
BMS principal and assistant p_rincipal,v during T.D.’s hearing on December 12,2018. As
. noted by the Circﬁit, Court, nothing in appiicable state law gives South Carolina school
d'istn'ctsv the subpoena power 'to compel non-parfy students to miss instructional time to
attend confidential disciplinary hearings for other students. Appella-rits’ position that this
statute,‘ and the accompanying Board policy, should be interpreted to require every school
district in South Carolina to compel students, who are interviewed by or provide written
statements to the adminiétration in connection with a school disciplinary matter, to attend
disciplinary hearings where they can be subject to questioning or créss-examination by the
accused student or his/ her. repr_e‘sentétive, is cofnpletely illogical and impractical.
Appéllahts’ misappliéatiofl of this statute .is ‘unsupported by South Carolina legal
authorities, legislative intent, or pr“actices of other schooi districts in the state of South
Carolina. Appelle-tnts have not-identified any South Carolina authority granting school
district’s subpéena power to compel non-erriployecs to attend student disciplinary hearings.

W‘hil‘e, Appellants rely on City of Spartanburg v.} Parris, 251 S.C. 187 (1968) to urge this

23



- Court to adopt'é dlfferentwew, Parris d(;és not in‘}olve minors being removed frorﬁ the
educational setting, dnﬂng .ihstructional tlme, :ﬁfans'por_te'd to .anotllcr location, absent
permission or cons;en.t from fhéjr pa%ents. E Further,‘éven if the Board excluded the
_ stateménts from the students who were not éﬁi)ject to cross-examination, there wa’é .still
substantial e%/idénéé in the r_ecordu to support the Board’s dééision.

A‘ As récogﬁizéd by 'tﬁe" Circuit Co‘urt?» schoOi disciplinary hearings and aCI.ji'minal
p‘roceedings’/.‘are diétihct processés. ‘:Bec'ause ‘of this, school districts must balance the need
to protect ‘student W_itnes:ses and encourage thé‘m to come forwérd; the need td avoid
excessive costs; the complexity ';)f such admir;istratiye proceedings; éﬁd the need to avoici

“duplicative testimony. As noté& by the Circuit Court, the value of compelling students to

=" attend such hearings is Gutweighed by the burden that would be placed upon school districts

i by jp{"ovi'ding these-additional safegqards.
Whil‘e_éouth Céroii.hé ’vc'ourt‘s have yet to directly address the issue concerning the |
€ nght to .confrontv aﬁd.crossLexafnine minor' s‘tu'(ivernlt“vs}itnes_ses in p‘ubl}fc -school_exp'ulsion '
h(_earings, the Uni‘;ed Statés ﬁistrict_ Court ,for. South Caroliha has addressed the use of
redacted stﬁdént statemeﬁt_s obtained by laW enforcement and/or the scﬁool administration
S in conne_étion witﬁ' stﬁﬂeﬁt :discﬁipline heaﬁngs‘ as it relates té questions“of due process.
Reese v; Richland School l?istrici T w’o,“ei “al, No. 3:13-03040-MGL, 21015 WL 9239785,
%6 .(D.S_.C. Dec. 7,2015). In ‘that éase, student Ashton Reese was éxpélled from school as
a result of being ‘inv‘olv_ed in an off-c‘zfimpﬁsl gang-related fight. 7d. at *1 . ‘As part of the
investigation, law ’e:nforceme‘nt and"t.he school administration inter\fie\;véd and collected
statements from" student witnesses, and :fhere was an allegation that 1aw enforcement
~allegedly coerced ot forged some of thé smdent statements. Id. at *6. The students did not

attend Reese’s expulsion hearing. In Reese, the District Court found that the school’s
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failure to perVide‘:Reese-' w1th .:b"'.on-redaoted‘V‘do‘cnfn‘efnts prior to his expulsion hearing did
. not \.llolate his due‘ nOfe% *;ghts notnl 3 redomi courts have found that th.e use of
L ~;iia,n0nymous witness statcrnez t:, at hlgh school expuls1on heanngs is conslstent with the
prlnclples of due prooess Id (cztmg Newsome 842 F 2d at 924-25; Brewer ex rel. Dreyjus
2 Austm Indep Sch Dzst 779 F2d 260 263 (Sth Cir. 1985) Accordlngly, if South
Carohnavvconrts have found the"use of r'edacted statements in expulslon" hearings do not
Violate dne 'pr‘oe‘ess‘,: it cannot be ‘conolnded that t.he"'failure to comoel those stndents' to
attend a‘hearing ,in\‘ynicntneir staternents afe subrnitted isa violationof S.C. Code'59f63-
0 . _ . .
. ‘Based.,on the order,rt‘he C1rcu1t Court did not ﬁnd 'the case tonned‘sol_ely on the

i 'vcredibiiity of T.D. and the students Who snbmitted the statements. Also, as noted by.t.he

,C_,ircuitzCourt, be’cause the Reesa Court d1d not find the use‘of the redacted staternents from

i st}ident witnesses to. lo.e a s/‘iolation of i{eese”s due process rights,' it d&ogld be contrary to
lsouth C‘arolina law to concinde a scnool district’s fa’ilure. to cofnfaei students who authored
those statements to attend the neaning to be in violation of state Ia.\;v ora .student’s due
proeess nig‘hts.’ | | s
. The Cir‘cui't‘Court:noted nuﬁerOus cases by both panies from other jufisdicﬁons
which have 1ssued spht oplnlons or guldance on the i 1ssue of compelling student witnesses
to attend heanngs and be subJect to questlomng and Cross examlnatlon See ‘Newsome v,
Batavia Locgl Sch. Dist., 842 F._2d 920 (6" Cir. 1998); Doe v. Baum, 882 F3d 579 (6th Cir.
2018); Doe v. Miami '(]nid/ersft)),il882 F.3d 579 (6™ Cr. 20 1'8); Bréwer ex rel. Dreyfus v.

Austzn Ina’ep ‘Sch. Dzst 779 2d 260, 263 (5th Cir. 1985) Winnick v. Mannmg, 460 F.2d -

12 See Respondent’s Memorandum of Law In Oppos1t10n to Appeal and Appellants Reply Bnef

»‘-.Rpp__
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- 545,550 (2d Cir. 1972); EX.¥. Stamford Board of Education, 557 F. Supp. 2d at 276 (D.

Conn. 2008); Stone v. Prosser Cb'nsbl'Sch“ Dist. No: 116, 971-P.2d 125'(Wash App., 1999);

‘ Bogle-Assegaz v Bloomfzeld Board of Educaflor 467 F Supp 2d 236 D. (,onn 2006);

_'.Colquztt 2 chh Fp Hzgh School Dzst 599 N.E. 2d. 1109 (Colo 1998) Nlcholas ex rel.
Nzrcholas,v,Destefano,p 70 P.3dz505,(Colo. App. 2002); In Re. .Expulszon of EJW from ISD
No. 500, 632 Now.2d '7'75“_(Miml. App., '2001'); Rone v. Winston-Salem/Forsythe Cnty Bd
ofEduc;; 701 s.lé,zd 284"(N.c. App., 2010); Graham v. Knutzen, 351 F.Supp.‘.64'2, 666
 (DNeb.1972); Jaska ’ Regents of .Univ. of Michigan, 597 F.Supp. 1245, 1253
(E.D.Mich.1984); Dizzaﬁ.yf Pulaski County Special School‘Dis‘t., 468 F.Supp. 54, 58

(E.D.Ark. 1_‘978),"aﬁ’dl, 594 F.2d 699 (8th Cir.1979). However, even despite the non-

B controlling'opinions 1n which cOurts’ havé found or determined a student should'have the

| nght to’ confront a w1tness the C1rcu1t Court correc.tly recogn17ed that no South Carohna S

court in rev1ew1ng an expuls1on appeal has yet 1nterpreted or applled S.C. Code Ann. §

i 59-63-240 the way Appellants seek for it to be mterpreted and apphed Although

Appellants contend Stone v. Pri osser 971 P 2d 12< (Wash App., 1999) is instructive, it
' should be dlstmgulshed as there was no admlsslon or photographs/screenshots to support
'the alleged offense commltted by the student |

' The Circuit Court correctly concluded that absent more controlhng or persuas1ve
authonty, it saw no basis for adoptmg Appellants argument part1cularly in l1 ght of Reese
whlch has found Newsome 16 be persuas1ve Accordmgly, the Circuit Court correctly
declined to grant Appellants request for a declaratory Judgment and correctly deterrmned |
that Respondent did not v1olate apphcable state law concermng student expuls1ons by
failing to compel the student ‘vwrtnesse‘s to attend an ev1dent1ary hearing for T.D.

Accordingly, the Circuit Court’s ruling should be affirmed. -
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V. C(f)NfCLUSION |

The Circuit boxké correctly conélﬁded.thert: was substantial evidence to support the
Board’s decision an'd Athat T'D', was.afforded due process.--Moreover, as noted above, the
record does not support Fhﬁt the administéttive findings, inferences, conclusions, or
‘decisions of the ’.'Board were (a) in Violatiéﬁ of conétitut’i'onal or statutory provisions; (b) in
“excess o”f‘ the statu_fory authorify of the Board; (¢) made upon unlawful procedure; (d)
affecfe'd‘by other errdr of law';m(e) clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; or (f) Aarbi‘trar; or capricious or charécterized by
abuse of discretion o_.rvclearly unwarranted exerciée of discretion. Acéordingly, the Circuit
Wi .‘.'Court'c‘c;fre(':tly chclqud that ‘theré Waé n:o“basis vt;cb) rr-lodify or reverse the‘Boérd’s decision
pursuant to the s'.tvandard»s’ sét forth in-S.C. Code Ann. 1-23-380(5) or grant Appellants’
- request- for declaratory judgment. Accordingly, the Circuit Court’s ruling should be

affirmed.
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Post Office Box 11629 urt of A.Dpea'S

Columbia, South Carolina 29211

Re: T.D. by and through his guardians, A.D. and J.D. v. Richland County
School District Two,-
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Dear Ms. Kitchings:
- Enclosed for filing please find the originals and copies of Respondent’s Initial Brief and
Respondent’s Designation Of Matter To Be Included In the Record On Appeal, along with the

Proof of Service. Please return the extra file-stamped copies to our office in the self-addressed,
stamped envelope provided. Please let us know if any additional copies are needed at this time.

Thank you for your attention to this matter.
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