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PER CURIAM: Shane Washmgton appeals his conviction of ﬁrst degree crumnal
sexual .conduct with .a ‘minor, for which. he was sentériced. 1o ‘thirty ‘years'
 imprisonment.. Washingfon argues the cirouit court ered in 1) adxmttmg evidence.




of subsequent acts of. umndlcted sexual mlsconduct and 2) refusmg to enter .

' date alleged in the mdlctment We afﬁrm |
/ - FACTS

sexually assaultmg her smce the begmmng of I uly, most: recently on: September 2 7

201037 ‘Mmgrs 1father reported the abuse to tlze pohce on the same: day ?and on

cOnduct w1th a iiﬁnor On Apml 6 2015 Washmgtons cf l >d 1o trial, but.
Washington could not'be lacated Consequentiy, ‘Washington was: tncd in absentza

Durinig the trial, the State presented Minor's October 14, 2010 forensic
interview. In the v1cleo, Mlno:r described the first mstance of ‘abuse. After this
description,, Washmgton moved to exclude the rémainder of the ‘video from
evxdence, argumg t.he remammg mstanees of abiise describe th wdéo censtltuted

COnduct on July 1, 2010 the ﬁrst msfancé of abuse: déscﬁbed in the wdéd was the
" erime. for which hewas indicted;, Thus, “Washington argued, the subsequent.crimes
were irrelevant to thedindicted offense and overly prejudicial. |

Thi circuit: court detettnined that the femaindet of the forensw interview was
. admissible; reasonmg the bad acts evidence was part of the 7es gestae and
demonstrated motive, intent, and lack of mistake: ‘Before the remainder-of thié video
was pubhshed the cireuit court instructed the jury that, to the extent-any evidence
. wias presented. other than the alleged acts om ot around July 1,2010, it should not
- consider Washington's guilt or innocence in c@rmmttmg these. gots, but’ shculd on.ly
consider the acts:for the purpose of deterrmmng motxve, interit, absence of mlstake
or to-present'a settirig of the case: and its environment:

During the remainder of the video, Minor described four instances of abuse.
First, Minor: described the last instance’of abuse, indicating that Washmgton had .put
‘i "private™in her butt. Additionally, Miner'desctibed ariother instance of -abuse;
asserting that Washington'had placed his "private” in her butt, and two add1t10nal
instances in-which Washington made Minor perform: fellatio.

Aflerthie video concluded Minor testifi ed that. Washmgton began abusing her
around July 2010, when she wa§ seven ‘years: old, by touchmg "both Spots ofl. the
- outside;" that he put his "private™ in her butt muluple titnes, and that such ‘abusé
occurred inher mother g-bathroom znd in the “tatfoo room.” Minor alse:indicated




that Washington put-his "private" in her butt at leastonce in July, around the time-of
the first-assault, further indicating that it occurred "in the summertime"” when. she
was hof in'school,

After Minor's testitnony, Washington moved fof a directed: verdwt, argumg_
there was no. evidence .of .sexual battery occurring. on -or about July 1, 2010..
Washington- again -argued. that because. the. indictment read "on or about July 1,
2010," it could only be réferring to the first instance of abuse. The State argued the
daté in the indictmhent Was nota matenal element of the crime: and that the indictment:
was a charging instriment that imetely- needed to put. Washmgton on notice:
Ultimately, the.cireuit court denied the directed verdict.

After del1berat1ng, the jury found Washington guilty of first-degree criminal
sexual eonduct with & 'minor, specifically finding "the defendant cofmitted the acts.
upon Minor, fellatio, any intriision however slight into any part.of her genital or:anal
openings or any object: being inserted into her genital ot anal opénings.” After the
jury returned its verdict, the sentence was sealed.. On April 20,2016, the Honorable
Donald B. Hocker! unsealed Washirigon's sentence, which was thn'ty years'
1mpnsonment This: appeal followed:

ISSUES ON APPEAL

1. Did the circuit-court err in admitting subsequent-acts of unindicted sexual
misconduct? :

2. Did the cirdiiit court it in failing to entera directed verdict on the ground that
the State did not present evidence of sexual battery.on the date alleged in the.
indictment?

STANDARD OF REVIEW

"Tn ctiminal cases, the appellate court sits to tfeview eitors of law.only." State
v. Wilson, 345 8.C. 1, 5,545'S.E:2d 827, 829 (2001).. Therefore, "[an appellate: courf.‘
is] bouind by the [c1rcmt] court's factua] findings unless they are ¢learly-erroneous."
Id at 6, 545 SE.2d at 829.

Admissibility of subsequent bad.acts

"Thig same’ standard of review: apphes to prehmmary factual findings in
deterrmmng the: adiissibility of ‘certain evidence in criminal cases." 7d. "The

b Washi‘ngt’on‘sz.trial';Was before- the Honorable R. Lawton M‘cIntosh.



admission of evidence is within the discretion.of the [circiiit] court and Will not be
reversed absent an abuse-of discretion. An abuse of discretion Gccurs when: the,
conclusions of the [circuit] court either lack evidentiary. support or-are controlled by
an ervor of law.™ State v, Goodwin, 384 S:C. 588, 601,683 S.E.2d 500, 507 (Ct.

App. 2009) (quotmg Statesv. Pagan, 369 S.C. 201,208, 6318.B.2d 262,265 (20086)).

Accordmgly, "[an appellate court] does:miot te-evaluaté the facts based on its own
view ‘of the. preponderance of ‘the -evidence but simiply détermines whethier: the.
[eircuit court]'s ruling is supported by any evidence." Wilson, 345 S.C. at 6, 545

S:E2d at829. Assuch, "[i]f there is any evidence to supportithe-admission of [] bad.
act-evidence, the [cxrcult gourt]'s; rulmg will not be disturbed on appeal” Jd.

Unfair Prejudice

"A [circuit court]'s decision regardmg the comparative: probatwc value and
-prejudmal effect of relevant: evidence should be reversed only in exceptional
circuinstances.”  State v. Sweat, 362°8:C. 117, 129 606 S8.E.2d 508, 514 (Ct. App:
2004). "If Jud1c1a1 self-restiaint is evet desirable, it is- when @ Rule 403 analysis of
a [cireuit] court is reviewed by.an appellate tribunal." 1d. (quoting Statev. Hamilton,.
344 8.C. 344, 358,543 S.E.2d 586, 598 (Ct..App. 2001), overruled on other grounds
by State v, Genhy, 363 S.C.93, 610°S.E.2d 494-(2005)).

Directed Veerdict

"When a motion for:a directed verdict-of acquittal is mads in & criminal case,
the [circuit] courtis concerned with the existence ornon-existence of emdence not
its weight." State v, Brown, 360 8.C. 581, 586, 602-S.E:2d 392, 395.(2004). "On
appeal frotn the denial of & motion for directed verdict; [an appellate clourt ‘must
view the evidence in a light most favorable to the State." Id.- An appellate court
rust find that a case was properly submitted to the jury when "the State preserits any’
‘evidence [that] reasonably tends to prove the defendant[’]s guilt, or from ‘which the
defendant[']s guilt can be fairly and logically deduced. . .." {d.; State v. Morgan,.
352 SC. 359, 364, 574 S.E.2d 203,205 (Ct: App. 2002) I there is any. direct
:evidence or any: stbstantial circumistantial evidence réasonably tending to prove the
guilt of the accused, th[e appellate clourt must find. the case was propetly submitted

to.the jury.").
LAW/ANALYSIS
I.. Subsequent bad acts: |

Washington argues the circuit court erred-in admitting the. remainder of'the
forensic interview because it constituted evidence of subsequent bad acts. The State



argiies: the clicuit court prOperly ‘adinitted. the ‘evidénce as an exceptlon 1o
Rule 404(b), SCRE, or as part of the res.géstae of the case. We agree with: the:State.

"Generally, South Carolma law precludes evidence of a defendant's prior
‘crimes: OF other bad acts to prove the defendant's guilt for the cnme charged ! Swear .
1'36 BRY:|
SE. 803 807 (1923) (" [E]mdence of cher dlstxnct cmmes commltted by the accused‘

may not be adduced merely fo-raise an itiference-or to corfoborate the prosecution's; -
theory of the defendant’s guilt of the. partlcular critne charged."). However, such;
“evidence'is admissible

when it ténds to establish (1) miotive; (2) intenf, 3
absence: .of " mistake;. (4) 4 commioii. ‘scheme, oF plan,. .
-embracing: the: commission. of two ‘or more ‘crimmes S0
related to each other that proof: Qf one tends to estabhsh
thig others and. (5) the identity

' ;comnussmn of the present crlme‘

Sweat, 3628.C. at;123, 606 8:B.2d at:511; see-also Riile 404(b), SCRE ("[Ewdence;i
iof'other bad acts] may". . be:admissibleto-show mative; 1dent1tx, the existence ofa:
‘comifien -schethe or plan, the dbsence of ‘mistake or accident, ot intent."):.
.;Addltlonaily, eviderice of othiert jd;acts may be adm1tted undertheres: gestae thedry,.
- which "recognizes [such] gviderics . . . inay be an integral partiof the-crime with
which: the defeéndant .is. charged or may be needed to aid the fact; findet in
understanding the context in-which the ctime occurred v Statev. King; 3345.C.504,

512, 5148E2d578 582 (1999)

Befote the circuit coutt iay admiit bad acts ev;ldence, it miuist make several

-~ determinations: 1)the proffered ¢vidence mustbe relevant; 2) when a defendant has
not been convicted of the bad acts; the evidence-of such acts must be: cleat and
‘convineing; 3ythe bad-act evidence must fit within a Rule A04(b) exception.or form
patt’ of the res ge.stae, and 4) the probatlve value of such ewdence must not be

: 385 S.C.
148 154—36 ,682 s, E 2d 892“, 895—96 (2009),_Kznga 334 S C at 512~13J 514 SE.2d
at 58283,

While ‘we do niot agreg that all four incidents descnbed by Minor ity the
remainder. of the-vide6 constitute evidenice of subsequent bad gcts; at a minimtim;



this last incident described likely constitutes ‘evidence: of “a.subsequent., Had act?
Accordmgly, we will-anialyze whether the circuit'coutt erred in. admitting the: entire
forensic initerview. On:appeal, Washmg’con does not dispute that the: other bad acts
were proven by clearand convin¢ing evidence: Therefors, we:will review the circuit -

caurt's determinations. regardmg relevance, comivoii schieine, res gestae; and vnfair
prejudice.

4. Relevance:

‘Washingfon: argues. thie: bad acts evidence: is not relevant because the acts
occurred after the:date:of the crime alleged: in’the:ibdictment. The'State argues the.
acts were relevant because they were: intimately connected to the abuse: and provxded ,
context regardmg thetime. penod in-whichthe abuse occurred. The State also argues:
there: 18 mgmﬁcant probauve value in evidence’ demonstrating continuous: illicit.
intercourse between Washington and. Mmor ‘We agree with the-State.

"As a. _threshold ‘matter; the:trial Judge foust mmally determine whether the-v
‘proffered evidence is relevant as reqmred under Rule 401 of the: Soiith ¢
Rules of Eyidence." Clashy, 385 S.C. at 154, 682 S.E.2d. at 895. "Relevarit
eviderice' means svidence. havmg any’ tendency to makethe existence of any factthat
is of consequence to’the detérmination of the détion triore probable ot less probable
than it would be without the:evidence.” Ritle 401, SCRE, "Evidence [that] assists
the juryin arriving at the fruth-of an issue {s relevant. and admissible unless otherwise
ircompetent.” Sweat; 362-S.C.-at 126, 606:S E:2d at 513. "Evidence i is tel if
it tends to-establish of miake more or less probable-some matter ir issue upon Wwhich:
it dlrectly or: 1nd.1rcctly beats, and it is-not required. that the inference. sought should:
necessarily follow from the factproved." Jd.'at: 126-27, 606 S.E: 2d at 513,

Our courts have premously found that'bad acts evxdence can’ be televant in;
‘establishing charged eriminal sexual conduct. See Clasby, 385 S.C.at 158-59, 682
- SE2d at 898 (ﬁndmg because: "there ‘was no physical ‘evidence to corroborafe: -
[Minor]'s testlmeny regarding the: indicted offenses of CSC witha minor, first degree
and lewd actupon a'child,.. . . her testimony ‘of Clasby s sustained illicit conductway
extremely probativeto. establzsh the charged criminal sexual conduct underbzmg the
. offense of lewd act upon a child" (emphasis added)); Additionally; under the res
gestae theory, "eviderice of other bad acts may begn integral part of the crime with
which the defendant is charged(] ot may ‘be needed to aid the fact finder in
understandmg the context in: ‘which the crime-occurred.” ng, 334 8.C.at 512,514

2 When Mmor repor’ted her abuse on September 3, 2010 she claimed that.
‘Washingfon had'last abused her the day before.



'_,EQS E:2d at 582-(emphases:added).. Thus; the:cirenit court properly found thebad:aets
'~ evidence was:relevant. _

b: Bad A6ts exceptlons

Washmgton argpes the circuit court erred in admitting the bad.acts. evxdence
because it: constituted propensity-evidence precluded by Rule 404(b), SCRE. The
- State argues:thie cireuit-court properly admitted the'evidence-because it:satisfies the.
~ "commori schemeor plan" exceptmn to Ruile, 404(1:) and forms part of the rés gestae.
“We agree with the; State '

"If the[circuit court] ﬁnds the evidence to be: relevant the [court] smust then.
defermine whether'the'bad act-evidence:fits within an exceptlon of Rule 404(b)[;]ﬁ“
or whither it fottis: partof the res gestde; Clasby; 385 S. 154, 682 S
895; King;. 334 .8:C. at 512-13, 514 S.B.2d at'582-83. PurSuant fo Rule 404(b),

-SCRE, "Eviderice of other:crimes, wrongs; or acts is ot admissible to prove:the
character of a person in order-to show action in conformity therewith." Hewever,
such ‘evidence ‘may "be: admissible to show: motive;, 41dent1ty, the: existence: of a-
.common scheme:or plan; the dbsence of mistake or-acciden :or mte ™ Id. "Tobe
- gdiiissible; the bad act miist loglcally felate o the crigie v the defendant:
has been: charged.” C’lasby, 385 S.C. at 155, 682 S.E. 24 at: 895 (quotlng State-v.
'Gaznes; 380-8.C.. 23,29, 667-S.B.2d 728, 731 (2008)) see.also Sweat,.362.8.C. at-
127, 606 S:E.2d at 513 ("The record must support a. logical relevance: between: the
prior bad.act and thiercrime for which the defendaunt is accused.™ (quoting King, 334
' 8.C: at 512, 514 SE2 Y): Mf-the court does no clearly perceive the
¢onrection. betivesn the: extfaneous criminal transaction arid the ¢rime charged, that
is; its logical relevancy, the accused should be:given the benefit of the: doubt, and the

evidence should berejected."” Sweat, 362 S C. at127,606.8.E.2d at'513:

.Commqn scheme oF plan _

"The common scheme or plan ‘exeeption 'is generally applied in 6ases.
. involving, sexual crimes, where evidence of acts prior and subsequent to the: act:
charged in the indictment-is. held admissible-as tending to show: continued. illicit:
intércoutse btween the same parties.”" Statev: Weaverlmg, 3378.C. 460,469, 523
S.B.2d 787,791 (Ct. App: 1999 (quioting: Stéite v. Whitener, 228.S; C. 244; 265 89
- S.E2d 701, 711 (1955)) ¥Where there is a.close degree.of: similarity: between the:
ctime: charged and the: prior bad act; [our courts] have ‘held. prior bad acts are:
admissible to. demonstrate a common schemeor plan." Clashy, 385 8.C, at 15 5, 682.
SE2d at 896 (quotmg Gairies, 380 S.C. at. 30, 667 SE.2d at-731) he

determmmg ‘whether-evidence is. adnussxble as common; scheme of plan the [c1rcu1t]




court st analyzethe sithilavities and dissimilarities between the crime charged and
the bad act-evidence to determine whether thefe is a close degree of similarity: Id.
(quoting State v. Wallace;, 384 8.C. 428, 433, 683 SE.2d 275, 27718 (2009))
"W the: smnlantxes outweigh the dlssumlannes, the bad ‘act. -evidetice: is
adxmsszble urider.Rule: 404(b) n 1d; (quo;_';"j' Weilldce; 384 $.€..at 433,683 S.B:2d
at 278). Moreover, when a, "deféndant's []bad acts ai dnected toward the same
vietim:and-are very-similarin naturg, those acts-are admissible as a common cheme

orplan:" Statev. Kirton; 381 8.C. 7,27, 671 S.E.:2d 107, 117-(Ct. App. 2008).

‘Here, the similasities betweer all of'the incidents described by Minor.in the
interview strongly outwelgh the dlssnmlannes The following details-are-consistent
among all-of the alleged assaults:1) Mifior Was the victim, see-id. ( When?acnmmal
defendant's {Jbad acts are-directed toward the.same.victim and afe very sut
natire, those acts are adrissible as a common scheme-orplan.");2) all of the alleged
assaults constituted sexual ba’ct«ary,3 3)theassaults oceurred-in Minot's home;4);the
assaults occutred whils Mitior's mother was asleep or-out of the house;:5) most of
the assaults:occurred at night; and 6) Washmgton rmads Minior weat & blindfold or
cover her-eyes each-time. There are-two maift dissimilavities between the. assaults:
551 the location within: the house——the ‘tattoo Toom, her mother's room, and her:
" brother's toom—where the abuse occurred; and -2)-the fype of sexual ‘battery that
occurred.. Accordmgly, we find the sxmlla:rmes ‘between the incidents:alleged. by

3 Washmgton argues the ﬁrst assault did niot.constitute sexual battery becaise Minor
did rot-describe any-penetration, but indicated the incident mierely: involved touchmg‘
‘on the, dutside of ‘Minor's "private” and butt. However, Minor: also indicated.
Washington:1) "rubbed on Het;" touchmg her’ "pnvate“ and butt on the-outside-with.
skin touching skin; 2) blindfelded her; and 3} pulled his pants down and told her to-
~ ‘bend:over. Minor: firther indicated she did not know what Washlngton did-fo her;,
But felt: someﬂung et on her butt - when he was finished. Based o this: evidenice,:
 the circuit:court found Minor provided a sufficient description to. derionstrate thata
sexual battery Tiad occtiired. See Wilson; 345 §,C. at 6, 545 S.E:2d at 829 (*[An.
appellate court is] botind by the’ [clrcult] court's factual findings. unless they are-
clearly erroneous.”). We-agree that Minot sufﬁc1ently described a'sexual battery
when descnbmg the first incident. See S.C. Code Ang. § 16—3-651(h) (2015).
("Sexual battery' means ... .-anal intercourse, or any intrusion, however shght of
any part'of a person's body . into the genital or analﬂcpenmgs of another person's:
body ... ."); se¢, €. g,Statev Mathzs, 287 S.C. 589,593,340 8§.E.2d 538 54T (1986)‘
'The sm—year—oId prosecutmx testified that’ Mathm;touched her ‘with his penis. ;
eould ot réntember ifhe put it inside her body: However,. wheti asked if ithurt, she
"rephed that it had This‘is evidence:of 'some "intrusion;, however shght' B S




Minor- strongly .outweigh the. d1§31m11a1 itids such that'the circiiit court.did 1ivt abiise

its:discretion in. admlttmg e evidencé 4s an exceptionto:Ruile: 404(b), SCRE. See

Clasby, 385 8.C. at 155, 682 S.E.2d af 896.("When the similarities: outwelgh the.
. ? w,larmes the bad act ‘evidence | Is adm1331b1e amder Rule 404(b) (quotmg.
33 ) S 6‘ 545

S E2d at 829 ( ft;,ere is any 'p
evidetice; the [cucurc court]‘s ruling: W111 not be. dlsturbed ot appeal ")

»Re‘s gestae

"Evidérics of other critnes: 1s admissible under the res: gestae theory when' the:
other actions are so intimately connected with the.¢rime: charged that their admission.
is necessary-for a:full presentation of'the case." Anderson v. State, 354°S,C. 431,
- 435,581 S.B2d 834, 836 (2003); see alsoKing, 334 S:C. at 512, 514 S:E:2d.at 582
-, (“The 1es gestag theory recogﬁizes evidence of ottier bad dcts may be an integral part:
- pfthe crime with which the defendant is charged[] or'may’ be needed to aid the fAct:
finder in understanding the-context'in which: the crime Gogurred."). "When evidence
is admissible to prov1de ‘this full presentation-of‘the- offense, there is fio-feason to.
fragmentlze the: event under mqmry by suppressing parts of the res: gestae™ Statev:

- ) ; 735 (Ct. App 201~4)§ (quoting State:v.
¢2 ' 5)), "Under this:
' theory, it is 1mportant tha.t the temparal proxnm‘cy of thie: pnor bad act be closely
related to ‘the charged crime.” Kzng, 334 S:.C. at 513, 514 S.E2d. at 583
- Accordingly; 7"ev1denoe of [1bad -acts-is. inadmissible as part of the res .gestae[]
~ 'whe[n] the'record does not:support ary telationship between the crime and™ the badA
agts.!" Jed. (quotmg Statév. Hough, 325 S.C.:88,92,480:S:E.2d 77,79 (199N).

The circuit court properly-admitted the bad acts ev1dence Ainder'the res, gestae.
;heory because the unindicted conduct was so-intimately tied to the:charged: offénse.
that it ‘was, hecessary fora. full preSentamn of the case, First, the acts were:all
relatWer ¢lose in time a8 they ocetirred ovérthe course of two’ months See King,
334 S.C. at 513, 514 SE:2d at 583 ("Under this theory; it is itaportant. that thie
temporal proximity of the [Jbad. act be: closely related ‘to ‘the charged crifme." ).
Second; we believe the bad acts evidence provided context to the crime as part.of
Washmgtons sustaingd illicit conduct, ‘See id: 4t 512; 514 SE2d:at 582 ("The res:
gestae theory recognizes ¢vidence of other bad acts’ may be.. . . needed to-aid the
fact finder in understanding the context in-which the:ctine occurred.") ‘Thus, the.
evidence wes helpful to the jury by demonstrating the alleged: sexual battery was not
& one-time event that'may have been-misinterpreted or misremembered: Th1rd, we.

believe the evidence wag necessaty to complete thé "story of the crimie on trial" See
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:adxmtted under the res gesz‘ae them'y “to complete the: story of the cnme S o tnal "')
‘The bad acts evidence provided a time range:for the alleged sexual risconduct, the.
‘sustai Ned niatiite of thie abuse, and the consmtent methods by which Washmgton:
;perpetrated the abuse Accorchﬂgly, the cu'cm : court prOperly admltted the bad acts

735 ("When ewdence is, adrmssfble s promde this full pr‘_{ 'jf f"ﬁ iS€;
there is-noreason to fragmentize the event under inquiry by: suppressmg parts of rhe;
fes géstae. “ (quotmg Preslar, 364 §,C. at 474,613 SE.2d-at '385)); see also Wilson,
345 8,C. at 6, 545 S.E:2d 4t 829 ("Ifthere i§ any evidence'to support the admission
of [Tbad act evidence; the [cireuit court]’s niling: wﬂl notbe distirbed on: appea] "y,
‘¢, Unfair prejudice - _-L
Washingtort argues: the circuit court emrediin: adrmttmg the bad acts evidence:

because: the: danger of unfaif prejuchce substanmally outqughed the evidence's:
& Stafe: ¢ the ae of the bad acts evidence:

' ioutwelghs any. danger ofu unfau prejudicé( We agree with the’ State

- “Although' relevant; ewdence may be excluded if its probative value is

isubstantzally outweled by the: danger of unfair prejudlce s Rule403; SCRE.

\ , vtion to Rule 404(b) or forms
part of the res. gestae, it must be exclude if 1ts proba,twe value is substanuallyj
outweighed by the danger of unfair prejudxce. Clashy, 385 S:C. at 155-56, 682
SE2dat 896; King, .:334 S.C.at:512, 514 S E.2d at 582. However, wralll evidence

s rneant to beprejud'“ ‘LaI 1t is enly unﬁzr pre_]udIce [that] must be: serutinized undef

: 289; S. t 736 (alterations in- original)
-;(quotmg Stare v Callms, 398 S C. 197 207 727_ 2d 751,757 (Ct. App: 2012),
rev'd on:.other grounds 409 S.C. 524, 763 S. E2d 22 (2014 ). “Thus, "[u]nfair
zprejudxce does not mean ‘the damage-to: a defendant's case that résults from the
‘legltlmate probauve force: ef the:. evxdence rather it refers to:evidence: [that] fends'to.
suggest[d] decision o an ifriproper | ‘basis." 14 at 28889, 758'S,E.2d at 736 (quoting
State v Dennis, 40Z 8.C. 627, 636,742, S.EE2d 21, 26 (Ct. App.. 2013)).. "The
determination of: preJudlc.e must be based ot the: éntire record[,] and the résult will

' zégenerally tigrti on the:faets of each:case. " Wilson;. 345 S.C.at 7,545 S.E. 2d at 830.

Here; the. p;obatlve valug of the bad acts evidence substantially ontweighs the
risk of unfair pregudlce First, the risk of imfair preJudxce was low because the bad
-acts-evidence,, like the evidence-of the-crime itself, hmged on Minor's: credibility,
Thius, if the jury found Minor to be credible, it would likely believe het testimony

that Washington-was guilty of the crime charged and ‘have no reason to cofigider the
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bad acts evxdence See Statev: Aiken, 322 8.C. 177, 181, 470 8.E.2d 404, 40607

(Ct. App. 1996) ("[T]he chance that the adlmssmn of this ‘evidence unfalrly-‘
prejudxced [appellant] Was small because:if the jury found [witness] to.be credible;
it woyld likely believe his testimony-that [appellant] was guilty of the crite he was.
charged ‘with and have no reason to consider the testimony concerning the other
[crimes].”). Second, the probative value of the bad acts evidence was extremely high-
because there was no physical evidence of assault.. See Clasby; 385 8.C. at 158-59;

682 S.E.2d at 897-98 ("[Wle hold the probatzve value of this evidence: substam‘zally

outweighed the donger of unfair prejudice to [appellant] Given ‘there was ne
physical evidence to corroborate [victim' s] testimony regarding the indicted offenses

of CSC with a minor; first degree.and lewd act upon a child, we'find her testimony
of [appellant's] sustained illicit conduct was, axtremely probative to establish the
charged cririnal sexual conduct underlymg the offense of lewd 4ct upon & child."
(emphases added)). Thus, the circuit court properly found that the probauve valuie

of the bad acts evidence outweighed the danger of unfair prejudice. See Sweat, 362:
8.C. at 129, 606 S.E:2d at 514 ("A [cireuit court]'s decision regarding the
commparative probanve value and prejudicial effest of relevant evidence should be

reversed only in. gxceptional circumstanices. ").

Because the bad acts evidence was relevant and. fit a-bad acts exception and..

its probatlve value outweighed the danger of-unfair prejudice, the circuit court did

not abuse its discretion in adniitting the evidence. See Goodwin, 384 S.C. at 601,

683 S.E.2d at 507 ("The admission of evidence is withinthe discretion of the [clrcmt]
couit anid ‘will not be réversed absent an abuse of discretion.” (quotlng Pagan, 369
S.C. at 208,631 S.E.2d at 265)).

II.. Directed verdict

"When a motion for a directed verdict of acquittal is made i a.eriminal case,
the [circuit]-court is concerned with the existence or non-éxistence of ev1dence, not

its weight." Brown, 360 S.C. at 586, 602'S.E. 2d at395. As such, "[{]he [defendant]

4 Washmgton argues the prqudmal éffect of the bad acts evidenice is enhanced by
the State's allegedly i improper closing argumentin which it argued, "Ifyou find a5 a
jury that he-stuck his penis in her bottom, he stuck his penis in her mouith like she
testified, if; you find that she told the truth, then you find the Defendant guilty." This
issuie has not been preserved for appellate review as Washington did not ebject to
the closing argument at trial. See Ligonv. Norris, 371 8:C. 625,633 n.1. 640 8.E.2d
467, 471 n.1 (Ct.. App. 2006) ("When a party fails to make a timely objectlon 1o an
improper. closing argument, the issue is not preserved for appellate review.").
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is entitled to ‘a dirécted verdict when the evidence merely raises a-suspicion of
guilt[,]" or "when the State fails to present evidence on a material clement of the

offense charged." Id. Conversely, "[4]ny evidence, dire‘thior,’Qircmrist@;itial,;t@;i,dihg

to prove'the guilt of the accused creates-a jury issue:™ Mathis, 287 S.C. at593, 340

S.E:2d at 541, Thus, "if the:State presents. any evidence [that] reasonably:tends to

prove the defendant['ls guilt, or from which the défendantﬁ_‘]s.g«uilt,_can'be'faiﬂ‘y and

logically dediiced, the case must go to the jury." Browr, 360 8.C. at 586, 602 5.E:2d.
at 395.

- "A-person is guilty-of criminal sexual conduct with 4 minor in the'first degtee
if the actor erigages i sexual battery with a victim who is less'than eleven years of
age." S:C. Code Ann. § 16-3-655(A)(1)-(2013).. "Sexual battery' means sexual
infercourse, cunnilingus, fellatio, anal intercotirse, or any intrusion; ‘however slight,
of any part of a-person's body or of any object into the genital or anal openings off
another person's body; except. when such intrusion is accomplished for medically
recognized treatrtient of diagnostic purposes." S.C. Code Ann. § 16-3-651(h). In
regard to the elément of intrusion, "[fJull penetration i3 not necessary.” State v.
Johnson, 334.8.C. 78, 85,512 °S.E.2d 795, 798 (1999)- Moreover, "[a] conviction
fora sexual baftery may be sustained.on the uncorroborated testimony of the victim."
1d, a1 84-85, 512'S.E.2d at 798. ‘

"Strict.common Taw practice requires an indictment to-allege the day of'the

month and year wher the offense:-was committed." Statev. Thompson,305 S.C. 496,

500, 409-S.E.2d 420, 423 (Ct. App. 1991). "This rule still applies in any case where

the date‘is a material element.of the offense:” I4. "A matetial vatiance between,

ctiarge and proof entitles the defendant to a directed verdict." State v. Watts, 321

S:C. 158, 168, 467 S:E.2d 272, 278 (Ct. App. 1996). "However, a variance isnot

material "where the matter alleged is nof an element of the offénse.™ Id. (quoting

Statev. Hiott, 276 S.C. 72, 81, 276 S.B:2d 163, 167 (1981)). "The specific date and

time s not an element of the offerise of first degree criminal sexual conduct.”
Thorpson, 305 8.C.. at 501, 409 S.E:2d at 423, Accordingly, an indictment for

first-dégree’ criminal sexual conduct with & minor “must sufficiently apprise the:
defendant of what Hie-or-she should be prepared to meet[;]" but-the: "indictment need

not specifically charge the precise time the offense allegedly occurred." State v.
Wingo, 304 8.C. 173, 175, 403 S.E.2d 322, 323 (Ct. App. 1991); 75 C.I.S. Rape §.

61, Westlaw (database updated December 2019) ("Any vatiance betwéen the date

o which an. indictment alleges that a rape offense occurs and the date proved at the.
trial does not entitle. the accused to ‘an acquittal since the date and time are not

elements of the charged offenise, and the dccused has sufficient knowledge. of the

charge against him to adequately prepare ga.deifhen'se.“‘_),. Rather; "the indictmerit must



shiow: the offense was committed priotto the finding of the mdmtment M Wingo, 304
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S.C. at 175, 403 SEZd at 323} 65. Am.. Tut. 2d Rape § 386, Westlaw (dai‘abase .

- updated November 2019) ("Thus, rape can be:proved to ‘have been committed at any
fime ‘before: the dafe: of ‘the informafion and within the period ‘of ‘the statute of
limitations .. s s").

Based onoursstate 's law, 1:he date of the alleged sexual battery is tiot a material

elemetit of first-degree criminal sexual-conduct with a miinos. See Thompson, 305"

S:C. at:501, 409°S.E2d at 423 ("The specificdate and time is not an‘element of the:
offense of first- degree-criminal sexual conduct;"). Therefors, because the: indictment
‘was suﬂiment o put: Washmgton on nofice’ of the crime for which he was accused;
the State was, tequired to prove only that the sexual battery oec!
of the indictment. See Wingo, 304 5.C. at 175,403 S.E, 2dat323 ("[T ]he itidictment
must show the: offense was comxmtted pnor to the finding of the ‘indictment.").
While- there:is ‘significant evidence-in-the: record upon which the j jury could have

tred bef" ’e-the date :

détermined. ‘Washingten commltted sexual battery; we’ focus ot Mmox’s testimony:

for the sake of brevity. Mirior testified Washington put his "pr;va,te" in: her butt,
sofhetime in Tuly arotnd tlis ‘tirfie- of the. fitst incident. This testimony: -along:

constitutes: evidence of sexual battery ‘upon: which the jury could. have found

,, Washmgton gullty“ Qf ﬁrst—degree crnmnal sex,ual conduct with .a minor. See S.C.
Coades. : anal mtercourse or any
o000 the gemtal or: anal

S E. 2d at 541 ("Any evldence, dlrect of élrcuméfantlal tendmgmfd préve ':thé \guﬂf 6f

the accused creates a.jury issuey; Johnson, 334.8.C. at'84-85, 512°8.E: 2d'at 798

i(“A conviction for a Sexual battery may be sustained- on ‘the: uncorroborated

testlmeny of the vietini. ") Thiis, the circuit court proper[y demed Washmgton s,
motion for a dirécted verdict.

CONC-LUS'I@N
 Forithe foregoing reasonsWashmgtons conviction is
AFFIRMED.® |
SHORT, THOMAS, and GEATHERS, JJ., concur.

5We decide thils case without oral argument pursuarit to Rule-215; SCACR.
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'STATEOF SOUTH CAROLINA.
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| RESPONDENT,
V . ‘

APPELLATE CASE NO. 2016-000907

Appeal froim Abbeville County

* Opinion No. 2020-UB-003

PETITION FOR REHEARING

On Jaiwary 8, 2020, this Covat affirmed: Appsllant’s eonvietion for first degies eriinal
sexual conduot (CSC). with @ minor, Stafe v. Washingfon, 2020-UP-003 ($.C.. Ct. App: filed
January:8, 2020). ‘P.Ui'Sllélif{t'O'fRule‘E?Z-‘«Z‘fI’(a)i,; SCACR; Appellant 4»respectﬁill-y.requestSf?%hiS‘-fCour; |
relieeir: thie miatter bessd upon the sigiiificant points overlooked and/or misappreliended by this
Cout inarriving 4t its conclusions: | '

" On appe, Appellant argued the trial judge eired (1) by admitting eviderics of subsequeit
acts’ of,unindictedZSexual-Ir,l'i"scond!;ctrWh@n ‘SQC/]I"G,Via,enCﬁ'WGSf’ndt,paIt.ij:h\c:re&ggsfgerwgsvnvoj;

admissible pursuant to Rule 404(v); SCRE, and was unfairly prejudicial io Appellani; and (2) by



| réfuélingrtdfiaire‘étaa,‘ ve'rdiét'-wheﬁ%ﬂ‘a'»e‘::"s'téte‘.»;féﬁe&'téfipre's;éntéaﬁy;?ex‘iidéncé*mtAppgﬁ@ﬁgngafgea

This Court held Sé*iiff.l.éijlﬁée‘ifiéﬁ;ithé;‘S’ubfs.@qn,éhfs“aﬁts; of unindicted :sexual‘-miisconduct was.

relévant-bécanse the.acts. were intimately connected to the-abuse-and provided-context regarding
the time: period. in-which the-abuse ocenrred. ‘The:Court also held there* was significant probative

value in the-evidence &emonstraiing-'coﬁtiﬁuougi'i[’l’fb‘itihterc‘ourse:bemeen.Aﬁpéllant:andiMinb’r:

Tlus Court further held the: ev1dence was -admissible pmsuant 10-tHe common scheme or

38430 428, 683 SE2d

plan e;ssrept;,lqnzafqund.mRulgﬁO‘Kb)s SCRE. Quoting State.v. Wallace
275-(2009); this Court "St&féa;:“"»Wﬁ@n;z_dét&nniniﬁgjl'Whetﬁel’ evidence is admissible as compion

scheme.or plan; the [&ireuit] court-must analyze ‘the:similarities and dissimilarities between the
plan >irent, : \

‘crime charged and the bad act eviderice to determine whethet. there is' a- close: degree: of

similerity. When the similatities outweigh the dissimilarities; the bad act evidenios is admissible

' R RO O S . 5 : I
“under Rule'404(b).” 384 S.C at 433,683 S.E:2d a1 277-278 (alternation ifi original). The'Court

‘then ‘proceeded | to -ahalyze the: siiﬁilar‘itié's” between the; subsequient unindicted acts-and the
-¢onduct for which Appellant Wwas’ bemg tried, Ttiis;Court ultimately- hcld the similarities between
all of: the. acts descnbed by Minor “strongly outweigh'™ the dlssnmlanues. The: similarifies

includeds (1):Minor:was the victimg (2) all of the alleged acts-constituted a asexualfbaﬁerx;:;@)the

assaults oecurred in-Mirior's tiome;, (4) the-assaults ocourred when Minor’s mother was'asleep ot -

gut of s otise; (5) mostiof the assaults cosurred at ightsAnd (6) Appellaint made Miior weat s

“blindfold or.coverher eyes-each fime. The Courtmaintained:the-only di'_SSimitlarities;wercL‘(ﬁ;l)iihe‘
Iocatibﬁ of ihe"aSSaﬁltSrm*ifﬁin. thie: house; and, (}’Z)'ihe-‘?typef -aﬁ'sexuali"hatfery’tha’t aceurred. The
‘ Court concluded that: because -the “similarifies. “strongly outhgh” the éhssnmlarmes -the: trial

' Judge d1i ot abise hlS dmcrenon by adrmttmg the ewdence

15
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This ‘Court, furthér held the ttial,judgez propetly admitted the bad act evidence under the
res gestae theory because. the unindicted conduct was.so iﬁtimately tied.to the charged,zoﬁfensg
that it 'was‘necessary for a full presentation of the case. The Court'emphasized the-acts were all
close’in time as they oceurted over the course of two mionths.and “previded context to the crime
a5 pert of [Appellen’s] susteined, illcit onduét,” Consequently, the Court corcluded. the

evidence was helpful to the jury by demonstrating

‘the-alleged sexual battery wasnota one time
event that may have been misinterpreted or misremembered,

As faras unfair prejudice, this Court held the probative value of the bad act evidence
substantially. outweighed: the tisk of unfair prejudice. The Court déterniined the risk of unfait
prejudice was: low becatse the bad act eviderice: hmged o Minor's. credibility while the
probative value was high becanse théte was o phiysical evidence of the assauit, |

The Court further held Appellant’s argument that the prejudicial effect of the. bad act

evidence was enhanced by the state’s:improper closing argument where-the: solicitor urged the

jury to consider the uncharged ‘conduct as substantive evidence of the indicted offense was tiot

preserved for appellate réview because Appellant did not object to the state’s closing arguiment at

trial: |

Lastly; this Court held the trial..z;jijildg:éf.pfopé‘;rlyidéﬁiéd Appellant’s motion ‘fof a-direct
verdict. The Court conchided that because the: date of the alleged sexual battery. isnot a material
element of first degree CSC swith a'minor, the state- was only required to prove-that the sexual
battery occurred before the date: of “thie. indictuient. Since Minor- testified Appellant. put his
“private” i her butt somtine in July, this Court held there was sufficient cvidence of sexual

battery upon which the jury could have found Appellant guilty of first degree CSC with a minor.



Prior Bad Act Evide‘:;iéé“

The trial judge: properly recognized: the alléged Sexual misconduct: described by, Minor
during her forensic ifiterview and later during her testimony before the jury:that occurred after
the-first episode;of abuse was not evidence of the charge for which Appellant-was indicted and
constituted: “unindicted crites™ since Appellant was only indicted for‘conduct that occurred “on
or about the Ist of July, 2010 R. 101, 11.4-6; See R. 213,

However, the. judge erred by admitting. this evidence of unindicted sexual misconduct
since; this: evidence was not part of the res gestae and ‘was: not admissible pursuant to Rule

AD4(b), SCRE. Moreover, -the evidence was unfairly prejudicial to Appellant’ since :the

subsequent acts were not similar o the conduct. for-which Appellant was indicted, involved

| .escglat'ing:aliagi_aﬁbns ‘of abuse; and ¢ould only have confused and miisled the jury..

“South Carolinalaw preclitdes evidence of a defendant’s prior ¢rimes or other bad acts:to
prove the defendant’s guilt for the crime charged except to establish (1) motive, (2) intent, (3) the
absence of mistake: or accident, (4). a common scheme or: plan, or (5) the identity of the
perpetrator.” ‘State-v. King, 334.8:C. 504, 512,'514:S.E.2d.578, 582:(1999) (citin}gfmﬂézétﬁﬁll(,b),.
SCRE, and State v. Lyle, 125 S:C. 406, 118 SE. 803 (1923)). “As.a threshold matter, the tiial

court must determine whether the proffered evidence. is-relevant as tequired under Rile 401,

SCRE” State v. Cope, 405 S:C. 317,337, 748 S:E.24.194, 204 (2013) (¢iting Clasby, 385 S.C.

at 154, 682 S.E.2d. at '895), “If the frial .court finds the evidence i relevant; it-must ‘then
determine -whether the bad act evidence fits within an exception. in. Rule 404(b).™ Id. “If the
defendant was niot convicted of the prior crime, evidence of the prior bad act. st be: clear and

convineing.” Cope; 405 S.C. at 337, 748 8.E.2d at 204 (citing State v. Gaines, 380 S.C. 23, 29,

667 S.E.2d 728, 731 (2008) (internal quotation marks omitted). “Evén if prior bad-act eviderice

17
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s cleat énd convincing and fall§ withifi aii exception; it muist beexcluded if ts probative valus is

Substantially outweighed by the- danger:of unfair;prejudice fo/the defendant.” Cope; 405 S.C. at

337:338, 748 524 6t 204:205 (citing Clasby, 385 SIC: at155, 682 S E:2d at 896).

j-”f?hezérés-‘gesta\e theory, on the other hand, “recognizes evidence of other bad acts may be

- an. ifitegral part of the-crime: with whicls the: deféndant is chiarged, or may be needed 10 aid-the |

fact finder in widerstandig the context in Which the ciime oceurred.” King, 334'S.C; at 512,

514 S:B.2d at 582 (citinig St

v, Adams, 322°8.C. 114,470 S,E:2d 366 (1996), .overruled on -

other grounds: by State' v. ‘Giles, 407 8. 14,.754: $E.2d 261 (2014)). Our Supreme: Court
explalned the: thcory of res: gesl‘ae i Statev. Adams

‘One of'the aceepted. bases for the. adnussxbllxty of evidence of other crines:
arises. whien' $uchi-evidence “furtiishes part of the context of the crime” -or ‘is
TECESSary 1o a “full prcsentatlon of the. case; or oilmhmately connected w:th

~ and explanatory of the crime charged against the: «defendant and is so'much a- part
of the-setting of the case and its: “envirofirhent” that its proof is-appfopriate il
order %o complete1he stury of the crime; o trial by proving its’ inimediate; cotitext:

_or the “res gestae™ ‘or the “unchargcd offense is. “so linked together in point of
tiivie and cifcurstaricss with- the crime charged that one: cannot be: ﬁllly -showi -
without ;proving the: other ,..* [and is ‘thus] part of the res. gestae of ithe:crime:
charged.” And whete ev1dence is. admlssxble to-provide thls “fill: prescntatlon “of
the-offense, “[t]here is no -reasen to fragmentlze the event under: mqmry” by
sHppressing parts of the “res gestae.” :

Adaing, 322 8.C; ‘at ‘1?22: 470 SE24 atr;33’;0-‘3,71’.«(%0&:1% Jnited States-v. Maste

proximity-of the prior bad,::act»ebsaclosey relatedto the charged crimie.” ‘K‘;g,m' .334: SC at 513,
514'S.E:2d at 383 (¢iting State v. Hough, 325 SIC. 88, 480'S.E.2d 77 (1997)).

Ciling State.v. Sweat, 362 S.C. 117, 606 $.E:2 508 (Ct. App: 2004); and State v. King,

334:S. C 504,514 $,E.2d 578 (1999), the tnal Judge found the subsequent acts of alleged sexual

abuised in this.cése were admzssable as part of the resgestae; R, 103 11, 6-10: This wasérrof.

r



'In Sweat, this’ Court- affirmed the admission of evidence of a prior bad. act of:doﬁesti¢
abuse as part.of the rés gestae, Sweat Was charged with firstdegree burglaty, assault and battery
with intent to kill; and three counts: of assaultof a high:and. aggravated nature.aftei he invaded a
home occupied, by his estranged wife, her boyfriend, and .several others on December 11, 2001
Sweat, 362 S.C. 4t 1~21=122, 606 S.E.2d. at 510-511. ‘The state infroduced testimony from
Sweat’s estranged wife. of an incident of &omestic..izioieﬁcefﬂiat‘toék place two months earlier in
October 2001: Sweat’s wife reported the prior inciderit and:Sweat spent forty-five days in jail.
While: he was in‘jail, Sweat’s wife ended their relationship“and became romantically involved
with anothier man,

This Gourt held the prior episode of domestic:abuse was admissible under Rule 404(b).as
evidence of motive and intent. Id. at 124,:606 S.E.2d at:512: The Court.found fiom the October
incident that the jury.could have inférred both (1) motive—that Sweat was driven by anger éver
his estranged wife causing him to go to jail and terminating their relationship; and (2) interit—
‘that Sweat maliciously sought to inflict harin upon his‘estranged .wife and her boyfriend. Id. at
126, 606°S.E:2d at:513. This Court held the evidence was relevant because it ténded to maké the
state’s version-of the case more. probable and ‘was loglcally related to: why Sweat went to the
house thatmight and to his intentions once there. Id. ar 127, 606°S.E2d at514.

Additionally; this Court hield the evidenice was admissible as part of the. res gesta¢ and
wais propeily adiniitted to “complete the story of the ctime-on trial” Id.'at 133,°606 SE.2d at
517.. The Court concluded. that. the Ogtober incident, and: the events that followed, including
Sweat’s esiranged.w,"ifé moving oﬁt"aﬁd ending their relationship, provided the jury with “an

appropriate context in which to place the Decermiber 11 attack.” 1d.

19
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‘Stweat is easily distinguishable front this cass. Here; the alleged uriindicted acts cecurred
.s“ubsé’q,u'e‘nt tolt"ll'és\éotgic‘lilctffqr whiqh:,.Appgliagfc was mdlcted as’ b_pj@ps’éﬂ t()'fjb_ev;fczlféfand Were not
relevanit i any way to show, motive ‘or intént or any’ other exception contaitied in Rule 404(b). ,

Moreover, the jsubséqQEﬁtijlﬁc.té did not explainor give context fo the pripr-;indicted,misconduct

like the. prior act of domestic. violence did im: Sweat. The subsequent acts only ‘went 1o
propensify—to show Appellant was ‘caﬁabie of committing the -indicted ot of ng)‘(uaii abuse
because hie later comuitted additional aets of misconduct against Mihior:

In Kinig; otir Subtere Court held it was reversible error to-admit evidence of piior fhiefl
allegedly comimitted. by King'as gvidence. of motive 01 as pdrt of the res géstae. King was

accused of murdering his father-in-law, Billy Turbeville. Turbeville received:two checks each

:month totally $2200. .After paying his monthly bills totaling $400, Turbeville kept the remaining
’cash.in;?;i‘dé'.hg wallet in the front pocket of his panits, No-wallet ‘ot cash was found on M.
“Turbeville when his body was discovered. -King, 334 S,C, at 508, 514 S.E.2d 4t:580; T trial
eourt allowsd King’s ex-wife to testify. that King regularly pawned hoisehold items, stole-cash
“ffom het purse, forged checks, on her bank:account, stole cash from her batik accotmnt by using
‘her ATM card, and stopped paying his share of the bills iri the months that preceded the murder

1d, 4t 511, 514 SE2d at 582.

After considering: both Rule 404(b) and the res. gestae theory, the Court held ‘the remote

thefts wiere n6t admissible inder any theory, and that the evidence mierely showed King’s bad

-charapter and his propensity to commit crimes. Id. at 513,514 S:E.2d at 583. The.Court furttier

held the-admission of the evidence.was not harmless because thie prior thefis suggested King had

-a drug problem, which was highly prejudicial, and all the evidence against King was

‘circimstantial. Id, at 514,314 §.C. at 583.



. propépsity to:comait sexiil battery aiid were not aduiissible uindef any of 6. excep’uonsofRule
404(b) or: lmder ‘the:res ge.s*tae theory The sexual abuse: that allegedly -occurred; “on or.about”
July:1, 2010 was a-completely zseparate,-feyentfsﬁom; the: later uncharged. crimes, which involved

escalating allegations:of misconduct. Unlike iri St

te-v. Clashy, 385 S.C. 148,682 SE:2d'892
(2009), “where our Supreme Coiirt ‘held ‘testimony ‘abott. four prior incidents -of unchaiged

misconduct was admissible: uxder Rule 404(b);as evidenice of a comuion sehermé or plan; the

condiict Here ocenrred subSequent to the indicted act and:was-not similar 16-the, facté of the

indicted chargs. /
‘The: admission of “this ‘subsequent: uncharged. conduet: was unfairly: prejudicial to

Appéllant: because ‘the: aets involved escalating allegations of sexual misconduct that- were

dissimilar'to the indicted 4ot -See Rule 403;/8CRE. Moreover, the evidence was, indi'SﬁﬁiabIY'

ssed by the state to prove Appellaiit comnitted the erime for which be was iridicted; Despite the -

limiting ‘instruction given. by ‘the: judge  before. the -admission of the evidence, the assistant
solicitor urged the'jury:ta consider he uﬁcha;gedBqqnductf-asgsﬁbsféliﬁve evidence of the indicted
offetise during hisiclosing argument:

“Now; the: ‘argament will bemade, because T'mi‘tiot'c dumb and Tve done this
for a-long {ime;, what.evidence did- they [the state] have’that-it-happened on- July. .
“Ist. Shie [Minor] said it bad béen.going on for'a eouple of moniths and that ‘e:
ﬁm incident was. touctzing, «and then later it was stlckmg somethmg inside:
‘her; Folks, that’s the redson thé/indictment:says what it says. On or about July
ist, Onér’ about, he engaged in sexiial battery ofi: Mmor Ifytm find ag:a Jury:
‘that he stuck his: penis:in her ‘bottom; he stuck lis penis in her mouth like she.
testified, if you find that she told the. truth; then you find the: ‘Deféndant

guilty.
R. 172; I: 15~ 193, 1. 1 (emphasis added),
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itnocehce:

“This arguirierit could only have confused and misled the jury as'to the prirpdse the ‘trial

judge admitied:the evidence-of the urindicted subsequent acts and how the jury was permitted to

consider the'evidence. SeeR. 104; 1. 16:—105;1. 5. The solicitor’s argument s further evidence

| of How- the admission of the uncharged mi‘:'s:canduct;gréjﬁ&‘icéd Appellant ‘and is. proof that the

Jury likely impropérly considersd the subsequerit acts as evidence of Appellatis guile or

In its opinion affirming Appellant’s conviction, this Court erroneously heliii?ﬁppe;‘llénf’-’s

contention.that the state’s closing argument was proof of unfuir prejudice was unpreserved for

1

appellate: review since. ‘Appelfant: did. not object to the: improper. closing: argument at. trial.

~ ‘Notably, Appellanit.did niot chailenge the state’s:improper closing argument‘as a separate grotnd

for: revetsal of Appellast's convistion on appieal sirice fio"objection.to the atgument was taised
below.. Hﬁﬁé?’éh as.appellate courts often do, Appellant asserted the staté’s closing argument
was -proof: that the: erroneous: admission of ‘the prior bad. act evidence. lmfairly ‘prejudiced
Appeilant‘ This: argument is: certmnly preserved for this:Court’s review..

Finally; -Appellant* respectfully; submits that: while this Court. lacks: the aithority t6

overturn.the Sripreme Coutt precedent of State'v. Wallace, 384 5.C. 438, 683 S E24 275 (2009),

‘this Court should hold that the Walldes simillarities analysis:is'inconsistent with the traditional

interpretation of Rule 4(14‘(5)_, SCRE, -and Statev: Ly e, 125°S.C. 4(‘36, 118:8:E.2d 803 (1923),
The similarities fa,nalyi;,iié: used. by this Gout in affirming Appellant’s conviidtidn*der}ives from
Wallace: The%ﬂmsmulanﬁes analysis for:sexual ‘abuse:cases;, however, is-contrary to Lyle
and Rl 404, SCRE,  rie-of exclusion.that only provides for imited exceptions as provided in
Rﬁlé~:404(b), /



Irespectfully dissent, In'my oplmon, O cases’ holdmg that evidence of other.acis.
of sexual mlsconduct is admissible ift. a trial for criminal sexual ‘conduct with a
‘minor as.a “common scheme. or plan” under Rule 404(b), SCRE, have, in-effect,
‘created. an exceptiol. to: tﬁe rule’s cxclusmn of pmpensxty evidence. Compare,
eg, ogel vi State, 315 Md. 458, 554 A.2d. 1231 (Ct App. 1989) We ‘have
repeatedly Teld in non-sexwal offense cases that, “the mere preésence of similarity
only servesto: enhance the:potential for. prejudice,” State v: Tuffour, 364 S.C. 497,
613 S.E=2d 814 (Ct.App.2005)vacated on ‘other grounds 371 ‘8.C. 511, 641
S.E2d 24 (2007) internal  citations omitted;yet under the: majority’s. view,
similarity is the touchstone of adm1531b111ty in-child sexual offense cases. In- my:
Yiew, if we are to permit the admission of propeiisity evidence in these types of.
cases, then we should propose a new rule of ewdence, and encourage publw
comment. See e.g. Rules 413 and 414, Fed R.Evid.; Rule 404(c), Az R. Evid. In

- lightof the controversy cngendcred by these rules in other jurisdictions, T behevc
that- thorough serutiny is warranted.

 Wallace;384 8.€. at‘:4i3>5-43'6‘,;68‘3 S.E.2d at 279.

‘As noted by:the dissent in Wallace, the simflarities analysis for the adﬂﬁééion of prior-bad
act evidence in sexual abuse cases is impossible to reconcile with the traditional Lyle connection
analysis used in‘nonsexual abuse caseS. For exariple; in State v. Tinmots, 327 5.C. 48, 52, 488
S.E.2d 323, 325:(1997),.a-murder and arimed robbery case, .our Supreme Court held evidence of

prior robberies were inadmissible. The Court asserted:

In the case of the common scheme or'plan exception under Lyle, & close degree
of similatity or connection between the prior bad act and the crime. is
n¢cessary. State v, Parker ) 315 8.€. 230,433 S.E2d 831 (1993) See also State'v. .
Douglas, 302 S.C. 508, 397:S.E.2d 98 (1990) ‘The ‘connection between. the prior
‘bad act-and the Crimie thust be more than just a, general similarity. State v,
5@_@,279 S:C. 191 304 SE2d 814 (1983). A ‘common scheme or. plan,
concerns. more than the ‘commission of wo Similar crimes; some connection:
‘between the crimes 1s necessary., 14

‘While the Court in Timimons discussed siniilarities, the Court relied on the taditional
connection analysis of Lyle
Recently, in a-concurring qpiﬁionin State v. Perez, 4238.C. 491, 503-504, 81_"6:;“3,1::;;"2(1‘

550, 557 (2018), Justice Hearn wrote:

10
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T ‘would overrule Wallace atid restore:thie coridon’ schéme ior plan excephon mj
;sexual mxscondunt cases to 1ts ongmal purpose as artwulated m Lyle whereby:

:iconnectaon!'b tween the extrana&ts crimes”and. the crime. charged a5 will make:
:ewdence of jone 10g10a11y tend te - prove . thc other s charged'" Just as Imere; -

‘in 1 the case of all. other cnmes, 1t should_hicemse ‘be. msuﬁiclent' when sexual'

‘mlsconduct 1s 1nvolved (

‘The:adnigsion of pribnfbéd‘r actevidence based. onu;similit'l‘iﬁes alone:allows the admission

test; oif Lyle -and Rule .40‘4‘(5).. applie‘di i all’ cases, inclu'dn’;g cases ‘involving sexual -abuse

allegations Jike this ode: .

Respectfully; this Court should granit réhedting, hold the trial judge abused his dlscre)tlon '
ty adml’ftmg evidsrice of e subsequent uncharged:conduct, reverse Amellant’sconvwnon and
remand for anew trial. | “

Directed Verdici

| ZThe;iiriai;judge abused his-discretion by refusing to direct a verdict when/the state failed

to present any ditect evidencé or substantial cireumstantial evidence that Appellant engaged in a

sexuial batteisy with Minor “on or about the 1st of Tuly, 2010, the date alleped:in the indictmirit,

SeeR.213..

“When a motion for-a directed verdict.of acquittal is made in-a criminal:case, thie trial

coutt is concerned with the. existence or nonexistence of evidence, not its weight”* State v,

‘Broom, 360 S:C. 581, 586, 602 $2d 392,395 (2004) (sting State v. Morgan, 282 S.C. 405

319 S:E.2d 335(1984)): The accused is entltled tod duected verdict when, thie state 'faxls fo

present ewdence on:a:material element of the offense charged. Id. (cltmg St

:V..Mc : ne.r“,,¢344
SiC. 85,544 S.E2d }379. @001)). ST there is ..any‘,zdirectj..evidence1or’-.auyj"subs“tanﬁ‘a:i circumstantial

evidence reasonably tending to- prove the guilt of the accused, an appéllate: court must find the case

B &



‘was propetly submitted to. the, jury? State v. Lollis 343 S,C.,-I:S’S‘O", 584, 541 .8.E.2d:254,256.(2001

(citing Sfatev. Pinckney, 339 S.C. 346, 529 SE2d 526 (2000 and State'v. Martin, 340 8.C. 597,

533 8.E2d572 2000).

Appellant was indicted for criminal sexual conduct with a minor in the first. degree

purstiant to 8.C. Code Ann. § 16-3-635(A), which states in relevant part: “A persoh is guilty of

criminal sexual conduct with-a minor in the first:degree if: (1) the actor engages in.sexual battery
with a:victim who is less than. eleven years of age.” A sexual battery is defined as:“sexual
intercourse, cunnilingus, fellatio, anal intercourse, or any intrusion, however slight, of any part of

a persor’s body or of any ‘object: int¢: the genlital of anal openirigs of ‘.,anoﬁﬁer, person’s body,;

oxcept when such intrusion is accomplished for medically recognized tredtment or diagnostic

purposes” $.C. Code Ann. § 16-3:651(H),
“Sexual battery” is.a material element of the offense: of first degree CSC with 2 minor.
The state: failed."cdpresentan)f evidence that Appellant engaged in sexual battery with Minor-on
or about July 1,:2010, the date specified in the indictment. When Minor first disclosed on
Septeriiber 3, 2010, she claimed Appellant hiad been sexually abusiig her since thie beginning of
July, approximately two. months. prior. During' ler fofensic, interview, and -later during her
testimony -before the. jury, Minor-alleged that the first time-Appellant assaulted her was.in ihe
“tattoo room”™ when Appellant-touched the “outside” of her.“private” and “butt.” Seg R. 113; 1

23116, L 25; R 127, IL 13-22; R. 131, 1. 3— 132, 1. & R. 135, 1L. 5-21; Court’s Exhibis No. 1

(DVD. of Forensic’ Interview). This conduct does it constitite sexual battery. ’Conséquer_iﬂy_';

Appellant was-entitled to-a directéd verdict:
In holding ‘the trial judge properly denied .Appellant’,s motion for a directed verdict, this

Court either overlooked.or wholly-ignored our Supreme Court’s opinion in State v. Brown, 360

12
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§:C. 581, 602 SE:2d 392 (2004). Tn Brown,. the Supreme Court :He'l'c; Brown was eiititled t0a
direeted verdict on three’counts of first degree-criminal sexuial condust when the state failed to
present any‘eviderice Biown comimitted the acts through the use.of aggravated force, which was
amaterial element of the offense, on the dates specified in the indictment: Id.:at 590, 602 S.E.2d
at-397. Brown physicallyand:sexually abused his daughters, who werétadult’s at the time of'trial,
repeatedly ovet a period-of years. He was convicted of numerous counts of firstdegres CSC
with a rhirior, second degree CSC -wim 4 miinof; Tewd, @et upon’a rminer, incest, and the. threé
counts of first degree CSC which were the subject of the appeal. The Sipreine Court held that
while there was evidence in'the-récord in the form of testimony from each daughter that Brown
physically beat them: at. various. times. for disobedience; refusing to. have sex. with kim, or
revealing or attempting to reveal the sexual abuse, there: was no evidence Brown used ‘any

aggravated-force while sexually assaulting his daughters on the'dates specified in thie indictment:

1d. at’590, 602 S:C: at397. Accordingly, the Court tield Brown! was entitled to'a directed verdict

on the theee connts of first degree €SC. Id.

T this case, while there wes evidsnice Appellant engaged in a sexual batiery-with Minr
on subsequent occasions, there was no evidence he engaged in a sexual battery on.or about the
Ist éf July, .:20,'1'0*"«‘ &8 a_lléged in the.indictment. iBef:ause there was ‘no. evidence: Appellant
engaged i sexual battery on the date:specifiedin the indictrment, the trial judge eired by refusing
to'grant a-directed verdict: |

Respectfully; tils Court should grant, rehearinig and direct a veidict of acquittal in
Appellant's favor: See Brown, 360 S.C. at 590, 602 S.E.2d at 397 (“Itis a fundamental concept

of criminal law-that. the State must prove beyond a reasonable doubt all the elements of the

i3
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offense charged against the defendant. When fh'é State fails to present sufficient pfoof of all the
elements, a conviction must be reversed and a. judgment for the defendant must be rendered.”).
‘Based .on “the foregoing, Appellant respectfully requests this Court rehear his Case
pursuant to Rule 221(a), SCACR, due to the significant Jegal and factual points overlooked
arid/or migapprehended By {his Court in'affirming Appellant’s conviction for first degree CSC

witha miﬁo‘r,
Réspectfully Submitted,

& a,fu:z/ﬁ»é Caup—
LARA M. CAUDY ¢
- Appellate Defender

This 231d day of January, 2020.

14



28

STATE OF SOUTH CARQLINA

IN THE COURT OF APPEALS

Appeal from Abbeville County

Honorable R. Lawton McIntosh, Circuit Court Judge

THE STATE, -
RESPONDENT,
V.

SHANE ALEXANDER WASHINGTON,

APPELLANT.

CERTIFICATE OF SERVICE

“The yndetsigned attorney hetieby certifies that a copy. of the Petition: for Rehearing in the
above referenced case: has been served upon David Spencer, Bsquire, at the Rembert Dennis
Building, 1000. Asseribly Street, Roem 519, Columbia, SC 29201; and Shane Alexander
Washington, #367946, at Licber Correctional Justitution, PO Box 205, Ridgeville, SC 29472,
this 231"6 day of J axlizaqi, 2020.

lﬁ/u&ww ( QMLL"""

Laia M. Caudy
Appellate Defender’

ATTORNEY FOR APPELLANT
SUBSCRIBED AND SWORN TO BEFORE
M.E this23rd day of Jamary, 2020.

My Cormmssmn E\pms October22. 2024




The South Caroling Court -'nf" Appeals

The State, Respondent,
Shane Alexander Washington, Appellant.
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ORDER.

N

After carefyl cons;tdemuon ofthe petition for reheating, the Court is-unable to

discover that afy thatetial fact or: prineiple of law has been. e1ther overlooked or
dlsregarded and hence, there is no-basis fo . grantis heari)
petition for rehearing is'denied. o,

‘Columbia, South Carolina

cer

Alan: McCrory Wilson,; - Esqmre
Lara:Mary Caudy; Esquue
‘David A. Spencer, Esquite
David Matthew Stuiiibo, ‘Esquire
The Honorable R. Lawton McIntosh

. Accordmgiy, the:
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