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MCDONALD, J.: Pickens County (the County) appeals an Administrative Law
Court (ALC) order dismissing its challenges to an unnoticed permit modification
issued to MRR Pickens, LLC (MRR) by the South Carolina Department of Health
and Environmental Control (DHEC). The County argues the ALC erred in (1)
dismissing the County's challenge to DHEC's permitting decision as untimely
without considering whether DHEC complied with statutory and regulatory notice
requirements; (2) dismissing based on the County's purported failure to exhaust
administrative remedies; (3) granting MRR and DHEC's (collectively,
Respondents) motions to dismiss based on evidence beyond the pleadings while
denying the County the opportunity to conduct discovery; and (4) dismissing the
case as untimely without resolving the status of the proposed intervenors. We
reverse and remand.

Facts and Procedural History

In early 2007, MRR was involved in negotiations with the County regarding the
construction of a Class Two Landfill at 2180 Greenville Highway in the town of
Liberty.! MRR and the County entered into a Development Agreement and Host
Agreement (collectively, the Agreements) for the Class Two Landfill in March
2007.> The Agreements specify MRR "shall construct and operate a Long-term
Construction and Demolition and Land-Clearing Debris Landfill" and that the
County will serve as the host local government for such operation.

On September 19, 2008, DHEC issued a draft permit for the Class Two Landfill.
DHEC publicly noticed the draft permit in two local newspapers, the Easley
Progress and The Pickens Sentinel, on September 24, 2008. DHEC also sent
notice to adjacent landowners, the County, and others on its mailing list. After the
public comment period expired, DHEC issued Solid Waste Permit LF2-00003 to
MRR for the Class Two Landfill* on November 3, 2008.* The 2008 Permit

! DHEC classifies landfills that accept Construction and Demolition (C&D) waste
as Class Two landfills. See S.C. Code Ann. Regs. 61-107.19.1V (outlining
requirements for this classification).

2 Although the Host Agreement included in the record is not signed, it is
incorporated by reference in the signed Development Agreement.

3 The County did not request final review by the DHEC Board on the decision to
issue the 2008 Permit or ask to be notified of any future decisions relating to the
2008 Class II Permit as issued.



contained the following special condition as to the nature of waste authorized for :
disposal: "This permit is limited solely to the disposal of items listed in Appendix |
I of R. 61-107.19. All other wastes, including animal carcasses, are prohibited
from disposal in this landfill." Regulatory Appendix I, as referenced in the special
condition, lists "acceptable waste for class two landfills" and contains materials
typically associated with land clearing, yard work, and construction, such as:
brush and limbs, logs, rock, masonry, paint cans, glass, pipes, and plaster.

The County's Solid Waste Management Plan (SWMP), a local planning document ‘
required by state law,’ prohibits "special waste" from being deposited in the
County and states "[t]here are no operating Class Three Landfills in Pickens
County."® The SWMP specifies "[a] Class Three Landfill is one designed to
receive wastes such as household waste, sludge, incinerator ash[,] and certain
industrial waste." '

In 2014 and 2015, MRR and DHEC conducted a series of meetings and
discussions regarding modifications to the landfill design approved in the 2008
Permit.” While MRR was designing its modifications and communicating with
DHEC, MRR misrepresented to the County and the Pickens County Planning
Commission the nature of its plan for the landfill facility and operation. Dan
Moore of MRR appeared before the Planning Commission on January 12, 2015,
for the purpose of securing a land use approval, and stated there were "no changes"
from the Class Two Landfill design approved in 2008. He made no mention of
MRR's ongoing meetings with DHEC, certain engineering reports related to the
permit modification MRR was discussing in the meetings with DHEC, or coal ash.

* The permit's effective date is November 18, 2008.

> See S.C. Code Ann. § 44-96-80 (setting forth the requirements for county or
regional solid waste management plans).

 DHEC classifies landfills accepting municipal solid waste as Class Three
landfills. See S.C. Code Ann. Regs. 61-107.19.V (outlining requirements for this
classification).

7 From 2008 through 2014, MRR requested and obtained permit extensions,
informing DHEC each year that the economic downturn warranted postponement
of development of the landfill.



When questioned about a landfill liner, Moore represented no liner would be
required.

On March 30, 2015, MRR applied to DHEC for a "minor modification" of the
2008 Permit, requesting an option to install a liner and associated leachate
collection system for a portion of the Highway 93 Class Two Landfill.®

After determining MRR's application to modify the 2008 Permit met the regulatory
definition of a "minor" permit modification, DHEC issued a permit modification
(the Permit Modification) on August 10, 2015. This "minor modification"
authorized the following changes from the 2008 Permit:

* The addition of a landfill liner, a characteristic of Class
Three Landfills not present in any other Class Two
landfill in the state;

* Design changes from Class Two to Class Three
characteristics, including changes to the final landfill
cover;

8 DHEC's landfill regulations define the term "modification" to include changes to |
a solid waste landfill as follows: ‘

a. "Minor modification" means a change that keeps the
permit current with routine changes to the facility or its
operations, or an administrative change; and,

b. "Major modification" means a change that
substantially alters the facility or its operations, e.g.,
tonnage increase above 25%, any volumetric capacity
increase, alternate designs that vary from the design
prescribed in this regulation.

S.C. Code Ann. Regs. 61-107.19, Part I, 48. A major permit modification requires
public review and comment while a minor permit modification does not. R.61-
107.19, Part IV, 1.2; Part I, D.2.c.



* Elimination of language prohibiting "all other wastes"
and replacement with language authorizing "any other
waste approved by the Department"; and

* Allowance for disposal of "special wastes," defined as
"nonresidential or commercial solid wastes, other than
regulated hazardous wastes, that are either difficult or
dangerous to handle and require unusual management at
municipal solid waste landfills."™

Notably, the requested modifications to the 2008 Permit did not seek to change the
existing permitted landfill classification from a Class Two (construction and |
demolition debris) to Class Three (municipal solid waste) landfill. And because
DHEC labeled this action as only a minor permit modification, DHEC deemed
public notice and comment unnecessary under its solid waste regulations. Rather,
DHEC determined it was only required to provide notice to MRR and to any :
affected persons who had requested in writing to be notified. "

The County did not receive notice of these modifications prior to DHEC's issuance
of the Permit Modification. During this time period, MRR's engineering consultant
submitted several engineering drawings and reports to DHEC reflecting a planto
convert the 2008 Permit to allow modification from Class Two Landfill
characteristics to those of a Class Three Landfill. These reports note the following
observation from MRR's consultant: "During recent meetings between MRR and °
DHEC, it was confirmed that a modification of the Class Two Landfill Permit to
meet the requirements of Regulation R.61.107.19 Part V Class Three Landfills
would require a minor permit modification."

? See S.C. Code Ann. § 44-96-390 (setting out the approval procedures for landfills
accepting special wastes). {
19 See S.C. Code Ann. § 44-1-60(E)(1) ("Notice of a department decision must be

sent by certified mail, returned receipt requested to the applicant, permittee,
licensee, and affected persons who have requested in writing to be notified.
Affected persons may request in writing to be notified by regular mail or electronic
mail in lieu of certified mail. Notice of staff decisions for which a department
decision is not required pursuant to subsection (D) must be provided by mail,
delivery, or other appropriate means to the applicant, permittee, licensee, and
affected persons who have requested in writing to be notified.").



Months after the Permit Modification had been issued, the County learned MRR
might be changing the design of the Highway 93 Landfill to prepare it to accept
coal ash. Gerald Wilson, Public Works Director for the County, then submitted a
Freedom of Information Act request and sought a meeting with DHEC regarding
the Highway 93 Landfill. On December 15, 2015, DHEC staff met with County
officials, including Wilson, and informed them the 2008 Permit had been modified
in August 2015. On January 11, 2016, DHEC emailed a copy of the Permit
Modification to Wilson. On March 23, 2106, the County submitted a request for
administrative review to DHEC. On April 21, 2016, DHEC declined to conduct a
final review conference.

On February 1, 2016, MRR filed a lawsuit (MRR Pickens, LLC v. Pickens County,
et al., civil action number 2016-CP-39-100) against the County and members of
the Planning Commission. This provided the County with the opportunity to
depose Kent Coleman, then director of the Division of Mining and Solid Waste
Management at DHEC, who signed both the 2008 Permit as well as the 2015
Permit Modification. Regarding the distinction between minor and major permit
modifications, Coleman

* Admitted the definition of major modification in the
relevant regulation includes alternate designs.

» Admitted the definition of minor modification does not
include alternate designs.

» Admitted that in an August 10, 2015 letter
accompanying the Permit Modification, he characterized
the Permit Modification as an "alternate liner design" and
"design change."

 Admitted that when DHEC determines a proposed
landfill change to be a major modification, DHEC
follows "our normal process, which would include
[notice to] adjacent owners, concerned parties, local
governments."

Coleman later engaged in the following exchange:



Q. In answers to Ms. King's questions one time today,
you said this was a "new design for the landfill." Is that a
fair statement?

A. Yeah, I mean it is.
Q. Okay.
A. It was a new design.

Q. And I wrote down also a quote eatlier today when
your answer to Ms. King's questions that this was
"essentially the same design as a Class Three."

A. Yes, I recall saying that, yes.

Q. Alright. And that is basically the change from the
[2008 Permit] to the 2015 [Permit ] [M]odification was
essentially the same design as a Class Three. Is that
right?

A. Yes, uh-huh.

Q. So in other words, what we're doing is changing a
Class Two by adding Class Three features. It became
essentially the same design as a Class Three.

(objection)
A. The design became very similar to a Class Three, yes.

Coleman also testified regarding the wastes that could be disposed of in MRR's
proposed landfill under the Permit Modification, admitting that:

* Construction and Demolitions (C&D) landfills are not
required to have liners.

* MRR's landfill would be the first commercial Class
Two landfill in South Carolina to have a liner.



* Coleman knew MRR was considering placing coal ash
into this landfill when it applied for the Permit
Modification.

* Coal ash would not have been allowed or accepted
under the 2008 Permit.['!

* The Permit Modification application requested to
accept "certain special wastes" into this landfill, even
though such wastes, by statute, must be placed in Class
Three Landfills.

* MRR submitted stability calculations that would be
appropriate for coal ash, in addition to stability
calculations for C&D waste, so it was clear to DHEC that
MRR was planning to put both types of waste in the
modified landfill.

On May 19, 2016, the County filed a request for a contested case hearing with the
ALC. DHEC moved to dismiss. Subsequently, MRR filed motions to dismiss and
to stay discovery. On August 18, 2016, the County filed a motion to intervene on
behalf of various County property owners (Neighboring Property Owners). On
September 7, 2016, the ALC held a telephone conference with the parties, and

' Coal ash requires special handling due to its propensity to create dust, contain
toxic substances (such as mercury, lead, and arsenic), and contaminate
groundwater and surface water. As such, coal ash qualifies as a "special waste"
under South Carolina law and is generally unsuitable for disposal in a Class Two
landfill. See, e.g., S.C. Code. Ann. § 58-27-255 (providing "coal combustion
residuals that result from an electrical utility, an electric cooperative, a
governmental entity, a corporation, or an individual producing electricity for sale °
or distribution by burning coal must be placed in a commercial Class 3 solid waste ;
management landfill, unless the coal combustion residuals are: (1) located
contiguous with the electric generating unit; (2) intended to be beneficially reused;
(3) placed into beneficial reuse; or (4) placed in an appropriate landfill which
meets the standards of the Department of Health and Environmental Control
Regulation 61-107, and that is owned or operated by the entity that produced the
electricity which resulted in the coal combustion residuals").



granted MRR's motion to stay discovery. The ALC held the motion to intervene in .
abeyance pending the court's decision on the motions to dismiss. Following a
hearing on the motions to dismiss, the ALC granted the motions in a December 12,
2016 order, finding the County did not timely fulfill the procedural requirements
for bringing a contested case before the ALC. The ALC further found the County's
failure to file a timely request for final review and participate in the Department's
review process foreclosed any contested case action before the ALC. Regarding
the County's request for final review to the DHEC Board, the ALC stated "the
County's request was filed 226 days after the staff decision was issued, ninety-nine
days after the meeting where the decision was discussed with the County, and
seventy-two days after the decision was emailed to the County." The ALC held the
County did not state a legally valid or compelling reason for its failure to timely |
file a request for review and, therefore, the case did not warrant the application of
equitable tolling,

The County appealed on January 11, 2017. On March 29, 2017, the Neighboring
Property Owners moved to intervene as parties to the appeal. This court denied the’
motion to intervene.

Standard of Review

The Administrative Procedures Act (APA) provides the standard for judicial
review of cases decided by the ALC. S.C. Code Ann. § 1-23-610(C); S.C. Coastal
Conservation League v. S.C. Dep't of Health and Envtl. Control, 380 S.C. 349,
360, 669 S.E.2d 899, 904 (Ct. App. 2008), rev'd on other grounds, 390 S.C. 418,
702 S.E.2d 246 (2010). An appellate court "may reverse the decision of the ALC
where it is in violation of a statutory provision or it is affected by an error of law."
Kiawah Dev. Partners, Il v. S.C. Dep't of Health & Envtl. Control, 411 S.C. 16, 28,
766 S.E.2d 707, 715 (2014). The question of subject matter jurisdiction is a
question of law for the court. Capital City Ins. Co. v. BP Staff, Inc., 382 S.C. 92,
99, 674 S.E. 2d 524, 528 (Ct. App. 2009).

Law and Analysis

I. Notice

The County argues the ALC erred in dismissing its challenge to the DHEC
permitting decision as untimely prior to resolving whether DHEC had complied

with the statutory and regulatory notice procedures applicable to its decision. We -
agree.



The ALC found the County failed to timely comply with the filing requirements set
forth in section 44-1-60 of the South Carolina Code, which sets out the procedure
through which DHEC staff decisions may be appealed through DHEC and to the
ALC in the form of a contested case. The notice and filing provisions applicable to
the County's appeal include:

The staff decision becomes the final agency decision
fifteen calendar days after notice of the staff decision has
been mailed to the applicant, unless a written request for
final review accompanied by a filing fee is filed with the
department by the applicant, permittee, licensee, or
affected person.

S.C. Code Ann. § 44-1-60(E)(2).

No later than sixty calendar days after the date of receipt
of a request for final review, a final review conference
must be conducted by the board, its designee, or a
committee of three members of the board appointed by
the chair. If the board declines in writing to schedule a
final review conference or if a final review conference is
not conducted within sixty calendar days, the staff
decision becomes the final agency decision, and an
applicant, permittee, licensee, or affected person requests
pursuant to subsection (G) a contested case hearing
before the [ALC]. The department shall set the place,
date, and time for the conference; give the applicant and
affected persons at least ten calendar days' written notice
of the conference; and advise the applicant that evidence
may be presented at the conference.

S.C. Code Ann. § 44-1-60(F).

An applicant, permittee, licensee, or affected person may
file a request with the [ALC] for a contested case hearing
within thirty calendar days after: (1) notice is mailed to
the applicant, permittee, licensee, and affected persons
that the board declined to hold a final review conference;
or (2) the sixty calendar day deadline to hold the final



review conference lapses and no conference has been
held; or (3) the final agency decision resulting from the
final review conference is received by the parties.

S.C. Code Ann. § 44-1-60(G).

The ALC concluded the County's appeal was untimely because it did not appeal
the DHEC staff decision on the "minor" permit modification to the DHEC Board
within fifteen days, as required by § 44-1-60. Thus, according to the ALC, the
County failed to exhaust its administrative remedies, necessitating dismissal. On
cursory review, this rationale may seem logical; however, it is problematic here
because the ALC failed to undertake the prerequisite analysis of whether these
time restraints apply at all here due to DHEC's misclassification of the permit ‘
modification as "minor." In so classifying the modification, DHEC has effectively
permitted a Class III landfill without the required statutory notices by simply |
labeling the action as a "minor" modification of a "Class II" permit—despite the
proposed landfill's actual design characteristics and the wastes its operators intend
to accept. |

As previously stated, the public notice requirements for major modifications differ
substantially from those for minor modifications of an existing permit. See S.C.
Code Ann. Regs. 61-107.19, Part IV, 1.2; Part I, D.2.c. (stating a major permit
modification requires public review and comment while a minor permit
modification does not). The pertinent regulatory language addressing DHEC's
notice obligations provides:

(1) Notice of all applications submitted to the
Department for the initial construction and major
modifications of Class Two and Class Three landfills
shall be published by the applicant once in a newspaper
of general circulation in the area of the proposed landfill
project. Notice for Class Two landfill application shall
be published as provided in Part IV, Section H.3. Notice
for new Class Three landfills that accept municipal solid
waste shall be published as provided in S.C. Code
Section 44-96-470 and Part V, Subpart H.3.a. of this
regulation within 15 days of filing the permit application.
Notice for all other new Class Three landfills shall be
published as provided in Part V, Subpart H.3.b.



(2) All notices shall contain the following:
(a) Name and address of the applicant;

(b) The location of the proposed activity to include
the county, roads and crossroads. (Class Three
landfills shall provide a location map of the
proposed site);

(¢) The nature of the proposed activity;

(d) 4 description of the proposed site or a
description of the proposed major modification;

(e) An explanation of the type(s) of waste that will
be accepted;

(f) Department locations (Central Office and
appropriate Regional Office) where a copy of the
permit application or draft permit, as appropriate,
can be viewed during normal working hours;

(g) The Depa: [ent's address and contact name for
submittal of comments and inquires;

(h) The approximate tonnage/year expected for
disposal at the landfill; and, ‘

(i) The proposed life of the landfill.

(3) The Department will send a notice of receipt of the
permit application by regular mail to all adjoining
landowners of the proposed landfill.

Part I. General Requirements, SC ADC 61-107.19 Part I (emphasis added).

The filing deadlines of § 44-1-60 are contingent upon DHEC's compliance with the
procedural and notice requirements of its own regulations. See e.g., S.C. Code
Ann. § 44-1-60(B) ("The department staff shall comply with all requirements for

public notice, receipt of public comments and public hearings before making a




department decision. To the maximum extent possible, the department shall use a
uniform system of public notice of permit applications, opportunity for public
comment and public hearings."). Our supreme court reiterated this in South
Carolina Coastal Conservation League v. South Carolina Department of Health &
Environmental Control, 390 S.C. 418, 702 S.E.2d 246 (2010), in which the Coastal
Conservation League sought review of a critical area permitting decision more than
fifteen days after DHEC issued the staff decision. DHEC failed to notify the
Coastal Conservation League as required by statute; thus, the time limitations for
review did not start to run until DHEC corrected its notice error. Id. at 430, 702
S.E.2d at 253. The plain language of § 44-1-60(A) supports this conclusion here as
well: "All department decisions involving the issuance, denial, renewal, '
suspension, or revocation of permits . . . shall be made using the procedures set
forth in this section." The procedures in § 44-1-60 particularly emphasize public
notification, as reflected in § 44-1-60(B). Only after DHEC issues a staff decision
in compliance with the procedural and notice dictates of its own regulations and of
§ 44-1-60 subsections (A) through (E), does subsection (E)(1) trigger the fifteen
day deadline for an appeal of the decision to the DHEC Board. See also Leventis
v. 8.C. Dep’t of Health & Envtl. Control, 340 S.C. 118, 143 n.14, 530 S.E.2d 643,
657 n.14 (Ct. App. 2000) ("DHEC's failure to provide adequate notice that the
financial assurance regulations were still being considered excused Sierra Club
from requesting a hearing [on those regulations].").

The ALC relied on the fact that the County received actual notice of the permit
modification months after it was issued, yet did not take action on this notice
within the fifteen day period prescribed by § 44-1-60(E)(2). However, nothing
in § 44-1-60 suggests the fifteen day period for appealing a DHEC staff decision
begins to run upon a party's simply learning of a permit action. To the contrary,
the time period begins to run only after DHEC issues a staff decision in
compliance with applicable statutory and regulatory notice safeguards.

DHEC argues it had no obligation to notify the County of the "minor" modification
to the 2008 Permit because the County never requested to be notified as an
"affected person" with respect to any DHEC staff decision regarding the Highway
93 Class Two Landfill. Although the County does not dispute that it never
formally requested to be notified as an affected person, the County argues the
relevant consideration here is whether the Modified Permit involved a major or
minor modification. For a "major modification" request—which the County
asserts has occurred here—DHEC was required to publish notice of the Permit
Modification and mail notice (by regular mail) to adjoining landowners. DHEC's
own representative has admitted the Permit Modification meets the regulatory



definition of a major modification. Thus, we find DHEC's labeling of the Permit
Modification as minor denied contemporaneous notice and participation
opportunities that DHEC's own regulations required be provided to both the public
and the adjacent Neighboring Property Owners. Accordingly, the ALC etred in
dismissing the County's challenge to the DHEC permitting decision as untimely
because DHEC failed to comply with the notice procedures applicable to its
decision to, in reality, permit a Class III landfill.'?

II. Discovery

Next, the County argues the ALC improperly accepted evidence from outside the
pleadings agalnst the County while denying the County the right to undertake
discovery."” The County further asserts the ALC erred in resolving conflicting
evidence in Respondents' favor. We agree.

The ALC failed to notify the parties it would consider affidavits and extra-pleading
evidence but accepted such evidence in considering Respondents' Rule 12 motions.
Our appellate courts have held repeatedly that a trial court's failure to "fairly
apprise” a plaintiff that the court would consider material outside the pleadings in
resolving a motion to dismiss is grounds for reversal. See, e.g., Baird, 333 S.C. at
528,511 S.E.2d at 74 ("The first indication that County's 12(b)(6) motions would
be converted to summary judgment motions was the trial court’s order of
dismissal. Under these facts, the trial court erred in converting County's 12(b)(6)
motions into motions for summary judgment."); Higgins v. MUSC, 326 S.C. 592,
486 S.E.2d 269 (Ct. App. 1997) (holding the plaintiffs had not been "fairly
apprised" that the trial court would consider material outside the pleadings in .
support of the defendant's 12(b)(6) motion). Our ruling on the motions to dismiss
resolves the ALC's need to stay discovery.'*

1 This analysis applies to the ALC's dismissal on exhaustion grounds as well.
Until DHEC complies with its own regulatory requirements for the requested
major modification, no exhaustion requirement is triggered.

13 Although the County served discovery requests and deposition notices prior to
dismissal, MRR moved to stay all discovery during the pendency of the ALC's
consideration of the motions to dismiss. The ALC granted MRR's motion to stay
discovery.

* On remand, in addition to lifting the discovery stay, the ALC will also be able to
address the concerns of the Neighboring Property Owners. DHEC's own notice



Conclusion

Based on the foregoing, the ALC's order dismissing the County's challenge to the
permit modification is reversed and this matter is remanded to the Administrative
Law Court for further proceedings.

REVERSED AND REMANDED.

LOCKEMY, C.J. and SHORT, J., concur.

regulation "for the initial construction and major modifications of Class II and
Class III landfills" mandates "(3) [t]he Department will send a notice of receipt of
the permit application by regular mail to all adjoining landowners of the proposed
landfill."
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INTRODUCTION

Pursuant to Rules 221(a) and 240, SCACR, Respondent MRR Pickens, LLC (“MRR”)

petitions this Court for rehearing of the Court’s decision in Pickens County v. South Carolina

Department of Health and Environmental Control and MRR Pickens, LLC, Opinion No. 5707
(8.C. Ct. App. filed January 8, 2020). The Court went outside the allowable standard of review,

misapprehends the law, and overlooks evidence in the record in its reversal and remand of the

decision of fhe Administrative Law Court (“ALC”).

The Opinion includes serious procedural and substantive errors. The Court impermissibly
acts as the finder of fact, and in so doing, reaches conclusions of law based on alleged facts not in
the record nor examined by the ALC, while ignoring findings reached by the ALC. The Court fails

to give deference to the South Carolina Department of Health & Environmental Control

(“SCDHEC” or “Agency™), and yet remands to the ALC “for further proceedings”, despite already

reaching conclusions on the merits itself. Finally, the Court’s failure to give weight to the
exhaustion of administrative remedies doctrine reverses established precedent from the South
Carolina Supreme Court and is in violation of the procedgral requirements of the Administrative
Procedure Act (“APA”). For these reasons, the Opinion is flawed.

For the reasons stated herein, Respondents MRR and the South Carolina Department of
Health and Environmental Control (together, MRR and SCDHEC are “Respondents™) respectfully

request the Court reconsider its decision and grant this Petition for Rehearing.



ARGUMENT

L. The Opinion is Procedurally Flawed and Qutside the Scope of its Authority.

A. The Court Disregarded the Substantial Evidence Standard of Review.
The Court disregarded the substantial evidence standard of review A.Q. Smith Corp. v.

S.C. Dep't of Health & Envtl. Control, 428 S.C. 189, 201, 833 S.E.2d 451, 458 (Ct. App. 2019).
“The review of the ALC’s order must be confined to the re;:ord. The court may not substitute its
judgment for the judgment of the [ALC] as to the weight of the evidence on questions of fact.”
“When reviewing a decision of the ALC in [permitting] cases, this court’s standard of review is
governed by section 1-23-610 of the South Carolina Code.” Id. at 200. As provided in Section 1-
23-610, the court may only reverse or remand if it finds the decision is: (a) in violation of
constitutional or statutory provisions; (b) in excess of the statutory authority of the agency; (c)
made upon unlawﬁﬂ procedure; (d) affected by other error of law; (e) clearly erroneous in view of
the reliable, probative, and substantial evidence on the whole record; or (f) arbitrary or capricious
or characterized by abuse of discretion or clearly unwarranted exercise of discretion. S.C. Code
Ann. §1-23-610(B)(Supp. 2018)(emphasis added). This is a very limited standard. “Substantial
evidence” is “evidence which, considering the record as a whole, would allow reasonable minds
to reach the conclusion that the administrative agency reached” and is “more than a mere scintilla
of evidence.” A.O. Smith Corp., 428 S.C. at 201, 833 S.E.2d at 457 (internal quotation omitted).
In proceedings before the appellate court, the burden is on the appellants “to prove convincingly

that the agency’s decision is unsupported by the evidence.” Waters v. S.C. Land Res. Conservation

Comm'n, 321, S.C. 219, 226, 467 S.E.2d 913, 917 (1995) (citing Hamm v. AT&T, 302 S.C. 210,

394 S.E.2d 842 (1990)).

Here, the Court went outside the record and substituted its judgment for that of the ALC.



1. The Administrative Law Court, not the Court of Appeals, acts as the finder
of fact. ,

South Carolina law mandates the Court of Appeals’ review of the decision of the ALC is
limited to the ALC’S findings of fact, which can only be based on the administrative record. “The
review of thé [Administrative Law Judge’s (“ALJ”)] order must be confined to the record. The
court may not substitute its judgment for the' judgment of the [ALJ] as to the weight of the-evi&ence
on questions of fact.” S.C. Code Ann. 1-23-610(B) (emphasis added).

The ALC reviews the final agency decision in a contested case hearing de novo and sérves

as the finder of fact, with the standard of proof being a preponderance of the evidence. See S.C.
Code Ann. § 1-23-600(B) (Supp. 2019); Brown v. S.C. Dep't of Hgalth & Envtl. Control. 348 S.C.
507,512,560 S.E.2d 410, 41.3 (2002). Asthe trier of fact, the ALC may give testimony the weight

it determines it deserves. Florence Cnty. Dep't of Soc. Servs. v. Ward, 310 S.C. 69, 72-73, 425

S.E.2d 61, 63 (Ct. App. 1992). As fact finder, the ALC must also give consideration to the
experience, technical competence, and specialized knowledge of SCDHEC and its staff in
evalgating thé evidence. S.C. Code Ann. §§ 1-23-330(4); 44-1-60(F)(2).

The ALC Order appealed was a grant of a motion to dismiss. Therefore, the ALC explicitly
ordered the parties not to present evidence to be weighed by it on the issues that go to the merits.
[R. pp. 3-4; 126:8-10, 127:13-22]. Right or wrong in the Court of Appeal’s view of the case, th‘ese
were the instructions to the parties. Id. Respondents abided by these inStructions, Pickens Cdur;ty
did not, stating unsupported facts in their pleadings and attaching very limited portions of
documents, transcripts, and other incomplete evidence from a different case in Pickens County.
[See R. p. 603-608]. The ALC instructed Pickens County numerous times to discontinue |
presenting any testimony on issues outside the single issue before the ALC on Respondents’

Motion to Dismiss; that being, did Pickens County have actual notice of the permit modification



in December 2014 and January 2015 and, if so, why did it wait until March to file its appeal? [R.

p. 2: “Issue”).

For this reason, the ALC makes very few findings of fact in its Order:

1.

MRR Pickens received a Class 2 Landfill Permit from SCDHEC in 2008 for a
landfill in Pickens County [R. p. 1];

In March and August of 2015, MRR applied for a permit modification and revised
permit modification [R. p. 2]; _

SCDHEC determined the modification applied for was minor and therefore did not
need engage in the public notice and comment period requirements set forth in
Regulation 61-107.19, Part I for a major modification [Id. J(emphasis added);

SCDHEC mailed the staff decision to MRR on August 10, 2015 approving the
requested modification [Id.]; :

On December 15, 2015, SCDHEC informed Appellant Pickens County of the
permit modification decision in a meeting [1d.];

On January 11, 2016, SCDHEC emailed the permit modification decision
(“Modification Decision”) to Appellant Pickens County [Id.}; and

Appellant filed a Request for Final Rev1ew (“RFR™) with the SCDHEC Board on
March 23, 2016. [Ll]

These ﬁhdings of fact were used by the ALC to find Pickens County had actual notice and conclude

actual notice of a SCDHEC permitting decision begins the-ﬁfteen—day deadline to file a Request for

Final Review.

In its Opinion, the Court of Appeals ignores the statutory limitations on its “fact-finding”

authority and goes outside the facts considered by the ALC, which made no findings of fact

regarding the type of modification or landfill. [R. pp 1-5] The following facts included in the

‘Opinion illustrate the Court’s procedural error as they were specifically not accepted into evidence,

discussed, or ruled on by the ALC and are often cited from Pickens County’s pleadings with limited

or no evidentiary support:

1.

Facts relating to 2007 Host and Development Agreement between MRR. and
Pickens County [Opinion, Facts and Procedural History, para. 1, p. 2];
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2. Facts relating to the types of waste allowed under the 2008 Permit and the 2015
‘modified permit [Id. at para. 2, p. 3];

3. Facts relating to the County Solid Waste Management Plan [Id. at para. 3, p. 3];

4. Facts relating to meetings in 2014 and 2015 between MRR and SCDHEC regarding
“modifications to the landfill design approved in the 2008 Permit” [Id. at para. 4,

pp. 3-4];

5. Facts relating to Pickens County Planning Commission Meeting in January of 2015
and any statements made by MRR at that meeting [Id. at pp. 3-4];

6. Facts relating to permit extensions requested by MRR from 2008-2014 [Id. at fn.
U5 : -

7. Facts relating to the 2016 lawsuit filed by MRR against Pickens County ef al. and
very limited portions of the cross-examination deposition testimony of SCDHEC’s
Kent Coleman early in that case [Id. at pp. 5-7]';

8. Facts relating to what permit changes SCDHEC considers major verses minor under
SCDHEC regulation 61-107.19 [Id. at para 10, pp. 5-7]%;

9. Fact relating to what wastes SCDHEC would allow MRR to take under the 2008
Permit verses the 2015 Modification Decision [Id. at p. 7];

10.  Facts relating to the specific changes authorized in the August 10, 2015 permit
modification as compared to the 2008 permit modification [Id. at para. 6, bullet
points 1-4, pp.*4-5%];

11..  Facts relating to MRR’s permit modification application to SCDHEC and
associated engineering reports [Id. at pp. 5-6]; and, .

! Notably, as discussed in Section LB., infra, this “evidence” is not even from the case before the
ALC or the Court of Appeals, but from a different case entirely.

2 In fact, the Court makes this de novo finding of fact, and others, by quoting directly from the
County’s Memorandum in Opposition to MRR’s Motion to Dismiss — the attorney’s conclusory
statements of its version of the facts. However, additional excerpts in the record offered by the
- County also contain the exact opposite statements from DHEC and other DHEC witnesses who
have testified to the contrary in the case in Pickens County. [R. p. 261:13-18] -

3 These findings are direct quotes from the County’s attorneys’ view of what the 2015 Modification
Decision changed in the 2008 permit — citing to portions of incomplete reports. [R. 126;8-10,
127:13-22].



12, Facts relating to whether DHEC actually believes coal ash requires -“special
handling” or qualifies as “special waste.” [1d. at p. 7, fn. 11].

The Court improperly makes these and other findings of fact, accepting portions of
transcripts and other documents and conclusory statements in pleadings not in the administrative
recor(i, and not weighed by the ALC, as reliable and probative facts that should be given weight —
without allowing Respondents any opportunity to présent evidence.* This alone is grounds for
rehearing because it is not statutorily allowed.

Moreover, the Opinion gives credence to all facts pled by Pickens County and ignores
record evidence of Respondents—facts which conflict with the unrelated evidence improperly
relied upon by the Court. The Court of Appeals cannot, as an appellant body, make de novo
findings of fact. If there is conflicting evidence in the administrative record, the Cou-rt of Appeals
must defer to the ALC findings on that issue. MMM

Envtl. Control, 428 S.C. 189, 200, 833 S.E.2d 451, 457 (Ct. App. 2019)(emphasis added) (“When

the evidence conflicts on an issue, the court’s substantial evidence standard of review defers to the
findings of the fact-finder”) (quoting Be M1, Inc. v. 8.C. Dep’t of Revenue, 408 S.C. 290, 297, 758
S.E.2d 737, 740 (Ct. App. 2014)).

To illustrate the Court’s error, Respondents respectfully refer the Court to the following
evidence which Respondents woﬁld present to the ALC during a hearing on fhe merits; but was

correctly not reviewed or relied upon by the ALC in its Order’:

4 Respondents were not given the opportunity to refute these alleged facts as the parties were
instructed by the ALC not to, because such facts were not relevant to the timeliness decision. [R.
p. 126:8-10, 127:13-22]

3 Contradictory evidence to Pickens County’s version of the facts was intentionally not presented
by Respondents because it was outside the administrative record and thus not properly before the
Court; however, such evidence would have been presented at the ALC had it held a hearing on
the merits. Respondents were not permitted to submit factual evidence into the record as to these
issues by the ALC because such facts were not relevant to the decision to be made. [R. p. 126:8-
10, 127:13-22]. There are multiple documents and deposition transcripts in the case in Pickens
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1. The Host and Development'Agreements: The 2007 Agreements referred to
what is now a Class 2 Landfill; a Class 2 Landfill is not limited to construction
and demolition or land-clearing debris; [R. p. 694-96]

2. Types of waste allowed under the 2008 Permit and the 2015 modified permit: DHEC
testified the 2008 and 2015 Permits do not differ in the types of waste that can be
allowed in the landfill and any Class 2 waste that meet the requirements of SCDHEC
regulations would be allowed in the landfill under either permit [R. p. 385-86, 694-95,
780:9-782:8-11];

3. The County Solid Waste Management Plan: SCDHEC, not Pickens County, determines
- if a waste or landfill meets the County’s Solid Waste Management Plan [R. p. 239:15-
25; 476-771;

4. Pickens County Planning Commission Meeting in January of 2015 and any statements
made by MRR at that meeting regarding a liner®: There is a full transcript of the meeting
and submittals whereby MRR mentions a liner. A liner, even if not required for a Class
II landfill, is more protective of the environment and therefore, notsomething that
DHEC would expect would gamer opposition [R. p. 693-94]; The addition of a liner
does not change the waste allowed under the permit and does not make a Class 2 landfill
a Class 3 Landfill able to take Class 3 waste [R. p. 476-78]

5. The 2016 lawsuit filed by MRR against Pickens County et al. and the deposition

testimony of SCDHEC’s Kent Coleman early in that case: MRR, not the County,

. -noticed the deposition of Kent Coleman in order to bring the true facts to light.” The
Court did not consider all portions of the testimony in which Mr. Coleman stated:

a. Alternate designs are listed as one example of a “major modification” and
do not refer to liners, but to changing the size and shape of the landfill [R.
p. 696, 782:17-18];

County. MRR and DHEC have not had the opportunity to present conflicting evidence on the
“facts” now improperly given weight by the Court of Appeals.

8 Additional evidence in the Pickens County case which reflect the facts in the Opinion include
the following: the transcript of the hearing whereby it is clear MRR put in the cover letter to'its
application to the County for a land use permit that it was requesting permission to build a “lined
landfill”; MRR’s only statement during the public meeting with the County on its application
was that a liner is not required for the portion of the landfill that takes asbestos waste.

7 Kent Coleman’s testimony should not have been considered part of the record on appeal as it
was not relied upon by SCDHEC in making the permit modification decision or by the ALC in
making its decision; with that said, the Court should let the ALC consider all statements made by
Mr. Coleman (not portions) and allow him to be called as a witness to explain his answers — this
is the job of the ALC.
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b. The only similarity between the design of the MRR Class 2 Landfill and
a Class 3 Landfill is that MRR’s Class 2 Landfill will have a liner, which
is more protective of the environment [R. p. 691-93];

6. What wastes SCDHEC would allow MRR to take under the 2008 Permit versus the
2015 Permit Modification Decision: SCDHEC would allow MRR to take any Class 2
Waste but would not allow MRR to take Class 3 wastes that do not meet Class 2 waste

requirements - therefore the option to install a liner does not make MRR’s landfill a
Class 3 Landfill [R. p. 697, 783:20];

7. Whether DHEC actually testified the option to install a liner and verbiage change to
Special Condition 2 was major not minor under the regulations: Additional excerpts in .
the record offered by the County also contain the following statement on cross-
examination: “Q: All right. And it’s still—as you sit here today, it’s still the opinion of
Kent Coleman that the changes we just discussed from the *08 permit to what you call
a minor modification in 2015 is a minor modification? A: Yes.” [R. p. 261:13-18]

8. The specific changes authorized in the August 10, 2015 permit modification as
~compared to the 2008 permit modification: The only substantive changes made to the
2008 permit by the August 10, 2015 modification is “the option to install a liner.” The
change to the wording in Special Condition 2 did not change the waste allowed under
the permit — both permits allowed any Class 2 waste that MRR proves meet the
requirements of the SCDHEC Class 2 landfill regulations. [R. p. 694-97] The changes
in Special Condition 2 were made to reflect the language in the Pickens County Public
Class 2 Landfill and all other class 2 landfills - it is standard language now used in all
Class 2 permits [R. p. 694-95, 780:9-781:23]; and,

9. How coal ash should be handled and whether it requires “special handling”: SCDHEC
does not consider coal ash as “special waste” as that term is defined in the SC Solid
Waste Policy and Management Act and regulations. [Coleman Dep. 168:7-20] The
United States EPA has defined coal combustion residuals as a solid waste, not a
~hazardous waste at 80 Fed. Reg. 21301 (April 17, 2015);

Here, the ALC purposely determined it would not make findings of fact on the issues now
addressed by the Court of Appeals because they were not relevant to the issue of timeliness and
exhaustion of administrative remedies. See Gamble v. Int’] Paper Realty Corp. of South Carolina,
323 S.C. 367, 373, 474 S.E.2d 438, 441 (1996) (“The admission or exclusion of evidence is a
matter within the sound discretion of the trial court and absent clear abuse,4 will not be disturbed

on appeal”) (citing Recco Tape & Label Co. v. Barfield, 312 S.C. 214, 439 S.E.2d 838 (1994)). If

the Court of Appeals believed the ALC should have taken evidence on the issues of major verses



minor, alleged misrepresentations, and what makes a landfill a Class 3 landfill, its only remedy
wés to remand the case back to the ALC as the sole fact finder on these issues. See Timms v.
Timms, 286 S.C. 291, 293, 333 S.E.2d 74, 75 (Ct. App. 1985) (holding it inappropriaté for the
Court of Appeals to address points or issues not decided on the merits by the lower court).
However, the ALC correctly determined. that fact-finding on these issues would not affect her
conclusion that where a person has actual notice and misses its 15-day window, public notice or
no public notice does not change the outcome.

The Court of Appeals has acted outside its statutory authority and has become the trier of
fact. Id. at 293-94, 333 S.E.2d at 75 (“Whefe a poiﬁt lhas not been decided by the lower court, we
will not consider the point on appeal...[the Court of Appeals] is confined to the record in deciding

issues on appeal™) (citing Murphy v. Hagan, 275 S.C. 334, 271 S.E.2d 311 (1980), then Masters

v. Rodgers Dev. Group. 283 S.C. 251, 321 S.E.2d 194 (Ct. App. 1984)). The Court disregarded
' the substantial evidence standard of review by making impermissible de novo findings of fact
based on evidence outside the record, while ignoring facts found by the ALC based on evidence
in the record. The Court goes so far as to rely o'n alleged facts from an entirely différent case. The
Court uséd portions of cross-examination testimony from the deposition of Kent Coleman,
SCDHEC’s witness in a separate case, to support its de novo finding the Permit modification was

“major” rather than “minor,” as SCDHEC maintains. But see fn. 2. The Court has acted outside

the scope of its statutory authority and the Opinion must be reheard.

2. The Court makes legal conclusions not requested by the Appellant
and prejudicial to any future proceedings.

Pickens County is appealing a narrow decision by the ALC. The appeal can only be on

those items covered by the ALC Order. The ALC Order simply concluded:



1. S.C. Code Ann. § 44-1-60 requires a timely request for Board Review to be filed
within 15 days of mailing of the decision to the permittee and affected parties [R.
p.3]; '

2. S.C. Code Ann. § 44-1-60 is the exclusive process for appeals of SCDHEC
permitting decisions and is the statutory equivalent of the judicial doctrine of
exhaustion of administrative remedies [Id.];

3. Statutorily imposed exhaustion of administrative remedy requirements have few
exceptions [1d.];

4. Dismissal is proper where there is a requirement for exhaustion of administrative
remedies as a matter of law and it has not been performed [Id.];

5. Failure to file a Request for Final Review to the Board in a timely matter forecloses
a contested case action at the ALC [Id.];

6. There must be a compelling reason for granting equitable tolling to suspend the
timeframe set by statute and the doctrine should be used sparingly [R. p. 4]; and

7. Pickens County failed to timely exhaust its administrative_ remedies prescribed by
law as prerequisite to filing a contested case at the ALC and, waiting 99 days after
the meeting where the decision of SCDHEC was discussed with the County and 72
days after the decision was emailed to the County, thus the case must be dismissed
pursuant to S.C. Code 44-1-60 and SCALC Rule 23(B). [R. pp. 3-5]

Here, instead, the Court makes legal conclusions not requested by Pickens County on
appeal which are prejudicial to any further proceedings. Pickens County only appealed six (6)

issues, as follows:

1. Did the ALC err in dismissing Appellant’s challenge to the SCDHEC
permitting decision as untimely prior to resolving whether SCDHEC
complied with proper notice decisions for that decision?

2. Did the ALC err in dismissing the appeal on basis of administrative
exhaustion if SCDHEC acted outside scope of authority when i 1ssu1ng such
decision and where there is public interest issues?

3. Did the ALC err in denying Appellant’s right to discovery while grantmg
Respondents motions to dlsmlss‘7

4. May Respondents’ plead and win on the basis of failure to exhaust
administrative remedies when any such failure on the Appellant is “directly
attributable to Respondents’ misrepresentations and misinformation”?
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5. Should a SCDHEC decision based on improper process and for improper
purpose be protected by filing deadlines and the doctrine of administrative
exhaustion?

6. Did the ALC err in dismissing this case on the bases of timeliness prior to
resolving the status of proposed intervenors?

Even Pickens County understood it can only ask the Court of Appeals to rule on the
findings and legal conclusions of the ALC. And yet, the Court, sua sponte, made conclusions of
law on issues not properly before it. The Court of Appeals acting outside its statutory authority
and procedure concludes:

e SCDHEC has permitted a Class III landfill for MRR in Pickens County by

classifying the modification as minor;

e All coal ash is special waste under SC Code Ann. 58-27-255 and is
generally unsuitable for a. Class 2 Landfill; and

o The modification was major, not minor.

These issues were not before and not ruled on by thé ALC and thus are improperly included in the
Opinion. The ALC Order did not need to rule on the issue of whether the modification was major
or minor if Pickens County failed to meet the timeliness reqhirements for an appeal' despite having
actual and constructive notice.® The Court of Appeals, in ruling the modification was “major,”
misapprehended the law in that it reached this conclusion based on erroneous findings of fact as

explained in Section L.A.1, supra.

Just like the Court cannot make de novo findings of fact, it does not have the authority to

go outside the ALC Order and make its own de novo conclusions of law based on limited and

8 Again, if the Court of Appeals disagreed with this conclusion, its only remedy is to remand for
fact finding on the issue of whether the modification was major versus minor; however, here, the
matter on appeal is one of procedure, not the substantive decision. See R. p. 126:8-10, 127 13-
22.
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unsubstantiated facts from the pleadings, witnesses, testimony, or documentary evidence not'
considered by the ALC. See Timms, 286 S.C. at 293, 333 S.E.2d at 75 (holding it inappropriate for
the Court of Appeals to address points or issues not decided on the merits by the lower court);
Gamble, 323 S.C. at 373, 474 S.E.2d at 441 (holding the admission of facts and evidence wholly

within the discretion of the trial court, not to be revised on appeal absent clear abuse).?

The Court has disregarded the substantial evidence standard of review which it is to afford

the ALC Order. Accordingly, the Court should reconsider its Opinion.

B. The Court gave no deference to the Agency.

The Court exceeded its authority in deciding the permit modification was “major,”
overturning SCDHEC’s decision it was “minor.” The Court of Appeals is to give substantial
deference to the ALC as to questions of fact, and both courts are required to give substantial

deference to the Agency — SCDHEC - when the Agency interprets its own regulation. See Auer v.

Robbins, 519 U.S. 452 (1997); Bowles v. Seminole Rock & Sand Co., 352 U.S. 410 (1945); see
also Kiawah Dev. Partners, Il v. S.C. Dep't of Health & Envtl. Control, 411 S.C. 16, 34, 766 S.E.2d
707,718 (2014) (reemphasizing the deference doctrine in South Carolina provides that courts defer
to an administrative agency's interpretations with respect to its own regulations “unless there is a
compelling reason to di/ffer”) (quoting S.C. Coastal Conservation League, 363 S.C. 67, 75, 610
S.E.2d 482, 486 (2005)). Not only did the Court fail to give deference to the Agency, the issue of

whether the permit modification was major or minor was not even before the Court. If the Court

remanded the case, the ALC would properly decide what level of deference to give the Agency

? Moreover, the Court of Appeals erred in finding the ALC considered evidence outside the
pleadings. The ALC only made findings of fact regarding notice and timeliness of the appeal,
which is all that was required. The Court cites to no area where the ALC Order considered
evidence outside the pleadings.
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based on the facts it found to be relevant and probative. This is a misapprehension of the law and

should be reversed.

1L The Court Misapprehends the Law and Could be Creating Troublesome Precedent.
Negating the Timeliness Requirements for Appealing an Agency Decision.

In addition to the procedural errors set forth above, the Court’s Opinion misapprehends the

ruling of our Supreme Court in S.C. Coastal Conservation League v. S.C. Dept. of Health & Envtl.
Control regarding notice of an agency decision under S.C. Code Ann. § 44-1-60(E), which
provides:

The department decision becomes the final agency decision fifteen days after notice

of the department decision has been mailed to the applicant, unless a written request

for final review is filed with the department by the applicant, permittee, licensee,

or affected person.

In S.C. Coastal Conservation League, the South Carolina Supreme Court interpreted

Section § 44-1-60(E) to mean that the agency decision becomes final fifteen days after notice of
the decision is mailed, and the agency is required to send notice of the decision simulténeously to
the applicant, permittee licensee and affected persons who have asked to be ﬁotiﬁed. S.C. Coastal -
Conservation League v. S.C. Dept.r of Health & Envt’] Control, 390 S.C. 418,429, 702 SI.E.2d 246, |
252 (2010). In situations where the agency fails to simultaneously notify the applicant and any
affected persons asking to be notified, the latest date of mailing controls when the ﬁfteeh-day
period bégins to run. Id.

Here, SCDHEC provided actual notice to Pickens County on December 15; 2014, and at
the very latest, on January 11, 2015. [R. p. 190, 394]. Therevfore, the fifteen-day appeal pgrioci ran
at the latest on January 26, 2015, and Pickens County’s appeal was untimely under the glear
precedent set by the South Carolina Supreme Court. The proper issue before the Court is whether
the ALC relied upon substantial evidence in holding the County, fifteen days.aﬁer it received

actual notice, failed to appeal the decision. It did.
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Moreover, the Opinion also incorrectly concludes that failure to provide public notice
cannot be cured by actual notice. The Court excuses Pickens County’s failure to timely .appeal by
ruling that because SCDHEC fe_liled to provide the alleged required public notice under S.C. Code
Ann. Regs. § 61-107.19, the time period for an appeal for actual notice under Section 44-1-60(E)
cannot run and the failure cannot be cured. In so ruling, the Court-again misapprehends the law

as the Supreme Court already addressed this issue in A.O. Smith Corp. v. S.C. Dept. of Health &

Envt’l Control, 428 S.C. 189, 833 S.E.2d 451 (2019) and Bursey v. S.C. Dept. of Health & Envf’l

Control. 369 S.C. 176, 631 S.E.2d 899 (2006), overruled on other grounds by Allison v. WL Gore
& Assocs., 392 S.C. 185, 714 S.E.2d 547 (2011) (clarifying the question of compiianée with rules;
regulations, and statutes governing an appeal is one of appellate jurisdiction rather than subje;:t
matter jurisdiction).

Similar to A.O. Smith, the triggering occurrence as to whether public notice was requiréd

was a non-determinative event. In A.Q. Smith, the non-determinative event was a water supply

operating permit; here, it is a minor permit modification. The Supreme Court in A.Q. Smith held
that because A.O. Smith had actual notice of the Board decision, it did not matter that the operating
permit decision was not publicly noticed, and thus, its appeal outside the time limit set by Section
44-1-60(E) was untirpely. A.O. Smith Corp,, 428 S.C. at 204-05, 833 S.E.2d at 460. Here, the
ALC correctly made no decision as to whether the permit modiﬁcation was “major” or “minér,”
which if “major” would have triggered a public ﬁotice requirement, because Pickens County had
actual notice of the permit modification and sat on its rights. For the Court of Appeals to overturn
the ALC’s decision and conclude, contrary to established precedent and substantial evidence, that
the timeline did not begin to run because public notice was required is error of law.

In Bursey. the issue before the court was whether a decision by SCDHEC to not require a

mining permit which was appealed to the South Carolina Mining Council (“Council”) was timely
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and whether the decision of the Council (the agency) was supportec'l- by substantial evidence;
' having_held the APA to be the proper standard of review of final agency decisi'ons before higher |
courts on appeal. The Court held it proper for the appellate courts (Circuit Court and Court of
Appeals) to leave undisturbed the factual findings of the lower tribunal as to the date the barties
had notice because the findings of fact were supported by substantial evidence. The Supreme
Court held “the possibility of drawing two inconsistent conclusions :from the evidence does .not
prevent an Administrative Agency's finding from being supported by substantial evidence... | |
Rather, the appellate court need only find, considering the record as a whole, evidence that would
allow reasonable minds te reach the conclusion that the administrative agency reached.”‘ M,
369 S.C. at 188,631 S.E.2d at 906. |

The relevant governing statute in Bursey is substantively the same as the current case,
requiring the appeal of SCDHEC’s decision to the reviewing body to occur within a certéin number
of dayé (30 in Bursey, 15 here) of notice of the decision by the agency. The Council, acting as the
fact finder in reviewing the agency decision, found the appeal timely by choosing the date of
-Written explanation of the decision despite testimony of numerous times prior where Bursey was
informed of the agency’s permit decision. The Court held the Council’s election of this date as
proper due to the conflicting evidence in the record as to whether there was a sufficient “final”
decision or what substantive information Bursey had in the months prior to t.he writtén decision.

Here, the ALC as the fact-finder concluded the following after review of the complete
record as to timeliness: “The County’s request was filed 226 days after the staff decision was |
issued, 99 days after the meeting where the decision was discussed with the County, and 72 days
a.fter the'Wriften' decision was emailed to the County.” [R. p. 2]. The findings of the ALC are to

be taken as true and this Court cannot disturb these findings without evidence it is “clearly

15




erroneous™ or “an abuse of discrvetion.”vSe‘e Palmetto Alliance, Inc. v.v South Carolina Pub. Serv.
Comm’n, 282 S.C. 430, 432, 319 S.E.2d 695, 696 (1984). The Court found neither.

Finally, it is important to consider what precedent this Opinion arguably may create. The
Opinion, as written, could be interpreted by some to allow appeals to be filed long after-a nor;-
public noticed SCDHEC decision is made, nc;twithstanding whether or not the appellant had actual
or constructive notice of the decision. Respondents believe this is not what the South Carolina
General Assembly nor the Supreme Court intended in enactihg and interpreting S.C. Code An'n.v§
44-1-60 and the APA. Seé S.C. Coastal Conservation League, 390 S.C. at 429, 702 S.E.2d at 252
(citing Act No. 387, § 53 (“This Act is intended to provide a uniform procedure for contested cases
and appeals from administrative agencies.”)). To find that actual notice is not relevant is fo do
away with the doctrine of exhaustion of administrative remedies in the permitting arena.

CONCLUSION
WHEREFORE, due to the Court’s misapprehension of the law and disregar& fof the

substantial evidence standard of review, Respondents respectfully request the Court grant its

request for rehearing to reconsider Opinion No. 5707 and rule in favor of Respondents.
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