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STATE OF SOUTH CAROLINA :
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

ENCORE TECHNOLOGY GROUP, LLC,
Case No. 2015-CP-23-05757

Plaintiff,

VSs. PLAINTIFF’S MOTION FOR .
- JUDGMENT INCLUDING
KEONE TRASK and CLEAR TOUCH RESTITUTION, EXEMPLARY
INTERACTIVE, INC., f/k/a CLEAR " DAMAGES, ATTORNEYS’ FEES,
TOUCH INTERACTIVE, LLC, EXPERT WITNESS FEES, COSTS
‘ AND OTHER EXPENSES =
Defendants. :

Plaintiff Encore Technology Group, LLC (“Encore”) hereby moves the Court, pursuant
to S.C. Code Ann. §§ 39-8-40 and -80, Rule 54, S.C.R.C.P., its Contract, and other applicable
law, for judgment against Defendants Keone Trask (“Trask™) and Clear Touch Interactive, Inc.,
f/k/a Clear Touch Interactive, LLC (“Cleaf Touch”), including awards by the Court of restitution,

exemplary damages, attorneys’ fees, expert witness fees, costs and other expenses to Encore, as

follows:
Restitution $5,536,254
Exemplary Damageé : | 849,890
Attorneys’ Fees | 345,600
Other costs & expenses o 94,900

This motion is made upon the following grounds:
In this case, Trask set up and pursued a side company, Clear Touch, while employed by
and under a Non-Disclosure and Non-Solicitation Agreement (the “Contract”) with Encore.

Trask admitted that he breached his duty of loyalty to Encore, for which the jury awarded
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$375,733.40 actual damages and $175,000.00 punitive damages. The actual damages award
compensated Encore for Trask’s Wages, benefits and a portion of conference expenses Encore
paid for Trask. Plaintiff’s Exhibits 10.B and 10.G.

Trask also admitted that he breached his fiduciary duties to Encore, for which the jury
awarded Encore $675,361 actual damages and $1,500,000 punitive damages. The actual
damages award compensated Encore for its lost profits on sales to its customers as a result of
Trask’s not disclosing that Encore could purchasé products directly from the true suppliers
instead of Clear Touch. Plaintiff’s Exﬁibit 10.C.

The jury also awarded Encore actual damages of $424,945, which compensated Encore
for lost profits on sales to Leon County Schools made by Clear Touch. Plaintiff’s Exhibit 10.D.
The jury awarded these damages on Encore’s claim of breach of contract against Trask, Encore’s
claim of tortious interference against Clear Touch, and violation of the South Carolina Trade
Secrets Act by both Defendants. On the latter claim, the jury found that Defendants’ conduct in
violating the South Carolina Trade Secrets Act was willful, wanton and in reckless. disregard of
Encore’s rights. The jury also awarded Encore punitive damages in the amount of $500,000
against Clear Touch for tortious interference with the Encore-Clear Touch Contract.

Finally, the jliry found Trask liable for breach of contract accompanied by a fraudulent
act in the amount of $1,476,039 actual darﬁages and awarded. $2 million punitive damages. This
verdict compensated Encore for a portion of the net profits lost to Clear Touch when Trask
breached the “business opportunity” provision of the Contract. Plaintiff’s Exhibit 10.E.

Based upon the evidence and foregoing jury verdict, Encore is entitled to judgments
against both Defendants, including awards by the Court of restitution, exemplary damages,

attorneys’ fees, expert witness fees, costs and other expenses, as follows:
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1. The Court should rule that both Defendants are liable to make restitution to

Encore in the amount of $5,536.254 for unjust enrichment.

a. Entitlement to Restitution
Defendants have been unjustly enriched in the amount of the value of Clear Touch, or
$5,536,254, and should be required to pay restitution in that amount. The evidence was
undisputed that, while he was Encore’s employee, Trask built the Clear Touch buéiness using
Encore’s monetary, personnel, and other)resources, with Encore taking all of the risk. If Trask

had used Encore’s resources to build a rental house and collected rent from its tenants, he would

be required to pay Encore restitution in the amount of the rent collected plus the value of the

house. Encore’s expert testified that Clear Touch’s profits through 2015, plus the value of Clear .

Touch as of December 31, 2015, was $5,536,254. Plaintiff’ s Exhibit 10.E.

Encore’s valuation was based upon very conservative assurﬁptions. For example, using
Clear Touch’s actual earnings through 2016 and assuming a growth rate of 2% (which was
significantly less than historical rates) through 2019, Encore’s expert calculated lost profits from
the Clear Touch business opportunity of $7,798,632. Plaintiff’s Exhibit 10.J (last page).
Additionally, Encore’s expert based his value upon Clear Touch’s earnings from two years ago,
which have increased significantly since then, id. (Appendix 7 - Clear Touch Capitalization of -
Earnings), did not account for Encore’s loss of the time value of money, and did not take into
account Defendants’ fraudulent acts and failure to preserve evidence. While Clear Touch hired a
business valuation expert, Dr. Charles Alford, who testified at trial, he did not value Clear Touch
or offer any different valuatioﬁ. |

Where a defendant has been unjustly enriched, the plaintiff is entitled to restitution. Ellis

v. Smith Grading & Paving, Inc., 294 S.C. 470, 473-74, 366 S.E.2d 12, 14-15 (Ct. App. 1988).
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“Restitution is a remedy designed to prevent unjust enrichment.” Sauner v. Pub. Serv. Auth. of
S5.C., 354 S.C. 397, 409, 581 S.E.2d 161, 167 (2003); see also Ellis, 294 S.C. at 473, 366 S.E.2d
at 14 (“Unjust enrichment is an equitable doctrine, akin to restitution, which permits the recovery
of that amount the defendant has been unjustly enriched at the expense of the plaintiff.””). -

“To recover on a theory of restitution, the plaintiff must show (i) that he conferred a non-
gratuitous benefit on the defendant; (2) that the defendant realized some value from the benefit;
and (3) that it would be inequitable for the defendant to r\etain the benefit without paying the
plaintiff for its value.” Sauner, 354 S.C. at 409, 581 S.E.2d at 167; see also Columbia Wholesale
Co. v. Scudder May N.V., 312 S.C. 259, 261, 440 S.E.2d 129, 130 (1994); Webb v. First Fed.
Savings & Loan Ass’n of Anderson, 300 S.C. 507, 513, 388 S.E.2d 823, 827 (Ct. App. 1989),
overruled on other grounds by Myrtle Beach Hosp. v. City of Myrtle Beach, 341 S.C. 1, 532
S.E.2d 868 (2000); Niggel Assocs., Inc. v. Polo’s of North Myrtle Bedch, 296 S.C. 530, 532,374
S.E.2d 507, 509 (Ct. App. 1984). The plaintiff must present evidence concemiﬁg the amount by
which the defendant was unjustly enriched.  Id. at 533-34, 374 S.E.2d at 509.

Defendants have béen unjustly enriched in the amount of the value (;f Clear Touch, or
$5,536,254. Defendants should be required — jointly and severally — to pay restitution in that
amount.

b. Election of Remedies

Upon the Court’s finding that Defendants have been unjustly enriched and ordering them
to pay restitution, Plaintiff elects the remedy that will yield the highest judgment from each
Defendant. The doctrine of election of remedies, designed to prévent double redress for a single
wrong, involves a choice between different forms of redress afforded for the same injury. GTR

Rental, LLC v. DalCanton, 547 F. Supp. 2d 510, 515 (D.S.C. 2008). The principle has no
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application, however, where separate causes of action, based on different facts, exist. Id.; see
also Jones by Robinsoﬁ v. Winn-Dixie Greenville, Inc., 318 S.C. 171, 175, 456 S.E..2d 429, 432
(Ct. App. 1995). |

. In GTR Rental, the defendant received jury awards for breach of fiduciary duty,
conversion, fraud, violation of the Southv Carolina Unfair Trade Practices Act, and breach of
contract. Id. at 514-15. _Because the causes of action were based on different elements, and the
facts supporting the separate claims occurred “over a lengthy period and involved numerous
activities invoiving [plainﬁff’ s] customers, property, and finances,” the Court held that “the
complex series of transactions undertaken by Defendants does not comprise a single wrong that
would give rise to but one cause of action,” thus making election unnecessary. Id. at 515.

. Similarly, in Rivers v. Rivers, 292 S.C. 21,354 S.E.2d 784 (Ct. App. 1987), overruled on
other grounds by Russo v. Sutton, 310 S.C. 200, 422 S.E.-2d 750 (1992), the Court did not require
election of remedies by a plaintiff who received damages for both alienation of affection and
criminal conversation. Even though the causes of action were so related that they were described
as “twin causes of action” and the losses for which a plaintiff could recover under bloth causes of
action were similar, the Court held that no election was required because “[t]he causes of action
are distinct, they arose out of separate and distinct facts, and the two alleged wrongs did nof
result in a single aﬁd the same loss.” | Id. at 29-31, 788-790.

In this case, because eaqh legal causes of action were based on different elements and
because the facts supporting the various claims involved numerous activities, “the complex
series of transactions undertaken by Defendants does not comprise a single wrong that would
give rise to but one cause of action.” Therefore, except for the verdicts for the Leon County

School profits of $424,945, election between the legal claims should not be required. Upon the
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Court’s awarding restitution to Encore, however, election could properly be required. Therefore,
adopting a conservative approach that ensures Encore is not receiving double redress for the loss
of Leon County School profits, Encore will elect the higher.against each Defendant of either (a)
the restitution amount determined by the Court, or (b) the amounts based upon the jury verdict as
follows:

" Against Defendant Keone Trask

Actual Damages Punitive Damages

$ 375,733.40 $ 175,000.00 breach of loyalty (Encore wages +
. conference expenses)
675,361.00 1,500,000.00 breach of fiduciary duty (Encore’s lost
profits from non-disclosure of suppliers)
424.945.00 849,890.00 violation of Trade Secrets Act (Leon County
profits — same as breach of contract)
+1.476.039.00 +2,000,000.00 breach of contract accompanied by a

fraudulent act (portion of Clear Touch profits)
$2,952,078.40 + $4,524,890.00 = $7,476,968.40

Plus attorneys’ fees (see below) + 345,600.00
Plus costs & expenses (see below) + 94.,900.00

TOTAL LEGAL CLAIMS AGAINST TRASK: $7,917,468.40

Against Defendant Clear Touch Interactive, Inc.

Actual Damages Punitive Damages

$ 424,945.00 849,890.00 violation of Trade Secrets Act (Leon County
profits)
or

424,945.00* 500,000.00* tortious interference (* $424,945.00 in actual
: damages same as Leon County profits)

$ 424,945.00 + $ 849,890.00 = $1,274,835.00

15250€2d0S L0Z#ASYD - SYI1d NOWWOD - ITUANIIHD - Wd 81:€ 60 190 L10Z - AF T4 ATIVOINOM LD

Plus attorneys’ fees (see below)
Plus costs & expenses (see below)

+ 345,600.00
+_94,900.00



TOTAL LEGAL CLAIMS AGAINST CT: 1,715 5

Accordingly, upon the Court’s awarding Encore full restitution of $5,536,254, Encore
would elect judgment against Trask of -$7,917,468.40 and judgment against Clear Touch of
$5,536,254.

2. The Court should enter judgment against both Defendants including an

award of $849.890 in exemplary damages.

Under the South Carolina Trade Secrets Act, “[u]pon a finding of wilful, wanton, or
reckless disregard of the plaintiff's rights, the court may award separate exemplary damages in an
amount not exceedir_lg twice any award"’ of actual damages. SC Code Ann. § 39-8-40. Itis
appropriate to award exemplary damages in an amount that is twice the actual damages award
where the evidence demonstrates a willful and wanton disregard of the plaintiff’s rights. See
Sonoco Products Co. v. Guven, No. 4:12-CV-00790-BHH, 2015 WL 127990, at *11 (D.S.C. Jan.
8, 2015) (doubling the amount of actual damages to set the award for exemplary damages under
the South Carolina Trade Secrets Act).

In this case, the jury found that Defendants’ violation of the Trade Secrets Act was
willful, wanton, and in reckless disregard of the plaintiff's rights. Therefore, the actual damages
of $424,945 should be doubled and awarded as exemplary damages in the amount of $849,890."

- 3. The Court should enter judgment against both Defendants including

$345.600 in attorneys’ fees and $94.900 in expert witness fees, costs and other expenses.

The Trade Secrets Act provides that if “willful misappropriaﬁon exists, thé court may

award reasonable attorney’s fees to the prevailing party.” S.C. Code Ann. §§ 39-8-80(3). The

! Because the jury awarded $500,000 in punitive damages for Clear Touch’s tortious
interference with contractual relations on the same actual damages of $424,945, the Court’s
exemplary damage award should at least equal if not exceed this amount.

7
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Contract also provides that, in the event Encore “prevails, in whole or in part, in any such action,
[Trask] shall be liable to [Encore] for all of its costs and expenseé, including, without limitation,
reasonable attorney fees and expert witness fees.” Plaintiff’s Exhibit 2, p. 2 (“General
Provisions™). “The law is clear in South Carolina that attorney fees are recoverable when
authorized by contract or statute.” Charleston Lumber Co. v. Miller Housing Corp., 318 S.C.
471, 483, 458 S.E.2d 431, 438 (Ct. App. 1995).

Encore prevailed at the trial of this action in that the jury awarded it damages for
Defendants’ breach of contract, breach of contract accompanied by a fraudulent act, tortious
interference with contract, and willful violation of the South Carolina Trade Secrets Act.
Accofdingly, Encore is entitled to attorneys’ fees, expert witness fees, and other costs and
expeﬁses for the following reasons:

1. As demonstrated by the Affidavit qf Gregory J. English filed herewith, Encore’s

counsel worked on this case for the following number of hours at the following hourly rates:

Attorney Hours Worked Rate Total Billing
Greg English ' . 4911 "$ 400.00 $ 196,440.00
Rita Bolt Barker 242 $ 380.00 $  9,196.00
Rita Bolt Barker 277.4 $ 350.00 $ 98,507.00
Meliah Jefferson 37.3 $ 375.00 $ 13,987.50
Andrew Coburn 53 $ 400.00 $ 2,120.00
Chris Schoen 1.1 $ 310.00 $ 341.00
Mark Bakker 0.6 $ 400.00 $ 240.00
Jillene Van Hoy 24.7 $ 185.00 $ 4,569.50
Jillene Van Hoy 924 $ 200.00 $ 18,480.00
Denise Eubanks _ 0.3 $ 200.00 $ - 60.00
Lynda Romanstine 8 $ 195.00 $ 1,560.00
Lynda Romanstine 0.5 $ 200.00 $ 100.00

TOTAL:  $345,601.00
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2. It is for the Court to fix a reasonable amount of attorneys’ fees. In determining

the amount of reasonable attorneys’ fees, the Court must consider: (1) the nature, extent, and

difficulty of the legal services rendered; (2) time and labc‘)r necessarily devoted to the case; (3)
professional standing of counsel; (4) contingency of compénsati(_)n; (5) fee customarily charged
in the locality for similar services; and (6) beneficial results obtained. Blumberg v. Nealco, Inc.,
31.0 S.C. 492, 494, 427 S.E.2d 659, 660 (1993).

3. Based upon the facts of this case and the law concerning awards of attorneys’
fees, Encore should receive amount requested above for attorneys’ fees, plus costs and associated
expenses. The hours devoted to this case and Encore’s attorneys’ rates justify this award of
attorneys’ fees, in addition to all costs and expenses. Additionally, as noted in Blumberg, several
factors other than time and an hourly rate are rélevant to an award of attorneys’ fees:

. (A)  The case required a jury trial. Attorneys were required to be in court the
entire week of September 25, 2017. In a day when most cases are settled and few cases are tried,
this case was more difficult and required more skill to resolve than most.

(B)  Because Defendants had lost or destroyed many e-mails and other
documents, Encore had to seek relevant documents from third parties through subpoenas.
Defendants moved to quash nearly all of these subpoenas, requiring Encore’s counsel to attend
hearings to obtain denials of Defendants’ motions to quash to collect relevant evidence.

(C)  The professional standing of Encore’s counsel is outlined in the Affidavit
of Gregory J. English, Esq. Encore’s counsel have litigated numerous other cases involving
business disputes, such as Powell v. Floyd, Case No. 97-2686, Unpub. Decision at 11-12 (4* Cir.
Oct. 12, 1999), and South Carolina Department of Transportation vs. Jetport Eighty-Five

Associates. Powell involved disputes over the value of businesses in Spartanburg County, South
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Carolina and the District Court awarded, and the Fourth Circuit Court of Appeals affirmed,
$241,000 in attorneys’ fees and costs in i999. The Jetport case involved a condemnation by
SCDOT and Judge Cole awarded the full amount of attorneys’ fees and costs requested at full
hourly rates ($325 per hour for Mr. English in 2008).

(D)  Asoutlined in the Affidavit, Encore’s attorneys had other available
opportunities to handle work at reasonable fees at higher hourly billing rates than set forth above,
but accepted this case with the belief that they would be fairly compensated.

(E) The feé requested is in line with that customarily charged in the locality
for similar services. A case such as this — involving a jury trial and court appearances for five (5)
days — would be considered undesiréble within the legal community.

| ® The W&che Firm obtained beneficial results for Encore. It obtained
favorable verdicts totaling millions in actual and punitive damages. The results obtained were
very beneficial for Encore. B
4, In addition, Encore incurred, or the Wyche Firm incurred on Encore’s behalf, the

following expenses and other costs for this litigation:

Expert Fees $57,326.50%
Trial Bxhibit Presentation 14,418.14
Deposition transéripts S 7,988.08
Out-of-state subpoenas 5,076.20
Westlaw legal research 3,662.04

2 Encore’s expert, Mike Meilinger, prepared both a preliminary report for mediation and a final
report after receiving Defendants’ books and records. Because those books and records were
prepared on a cash basis, substantial effort was required to convert them to an accrual basis. In
addition, Mr. Meilinger was required to review third-party documents Defendants did not
produce to complete his assessment of Defendants’ financial records.

10
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Witness travel 1,983.51
Copy costs 1,281.80
Mediation Fees 1,004.72
Other costs & expenses 1,739.90
Lunch expense during trial + 419.56

Total: . 4 45

A statement detailing these costs is attached to the Affidavit of Mr. English.

CONCLUSION

For the foregoing reasons, the Defendants should pay the amounts requested above for
restitution, exemplary damagés, attorneys’ fees, expert witness fees, costs and other expenses for
Encore’s successful prosecution of this case. Specifically, the Court should enter judgment for
the higher of:

A. Restitution in the amount fixed by the Court; or

B. The amounts awarded by the jury, plus exemplary damages, attorneys’ fees,

expert witness fees, costs and other expenses as follows:

11
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Against Defendant Keone Trask

Actual Damages Punitive Damages
$ 375,733.40 $ 175,000.00 breach of loyalty (Encore wages +
conference expenses)
675,361.00 1,500,000.00 breach of fiduciary duty (Encore’s lost
profits from non-disclosure of suppliers)
424,945.00 849,890.00 violation of Trade Secrets Act (Leon County
profits — same as breach of contract)
+1.476.039.00 +2.,000,000.00 breach of contract accompanied by a
fraudulent act (portion of Clear Touch profits)
$2,952,078.40 + $4,524,890.00 = $7,476,968.40
Plus attorneys’ fees (see below) + 345,600.00
Plus costs & expenses (see below) + 94,900.00

TOTAL LEGAL CLAIMS AGAINST TRASK: $7.917,468.40

Against Defendant Clear Touch Interactive, Inc.

Actual Damages Punitive Damages
$ 424,945.00 849,890.00 violation of Trade Secrets Act (Leon County
: - profits)
or
+ 424,945.00* 500,000.00* tortious interference (* $424,945.00 in actual
damages same as Leon County profits)
$ 424,945.00 + $ 849,890.00= $1,274,835.00
Plus attorneys’ fees (see below) + 345,600.00
Plus costs & expenses (see below) + 94.900.00
TOTAL LEGAL CLAIMS AGAINST CT: 15.335.

Upon the Court’s awarding Encore full restitution of $5,536,254, Encore would elect -

judgment against Trask of $7,917,468.40 and judgment against Clear Touch of $5,536,254.

12
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October 9, 2017

Respectfully submitted,

WYCHE, P.A.

By: s/ Gregory J. English

Gregory J. English (SC #65470)

44 East Camperdown Way
Post Office Box 728
Greenville, SC 29602-0728

(864) 242-8200

Attorneys for Plaintiff
Encore Technology Group, LLC

13
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

ENCORE TECHNOLOGY GROUP, LLC,

Case No. 2015-CP-23-05757
Plaintiff,

Vs, : AFFIDAVIT OF

GREGORY J. ENGLISH, ESQ.
KEONE TRASK and CLEAR TOUCH

INTERACTIVE, INC., f/k/a CLEAR
TOUCH INTERACTIVE, LLC,

Defendants.

The Affiant, Gregory J. English, after being duly sworn, states as follows:
1. I have personal knowledge of the facts set forth herein, am over 18> years of age,
and am otherwise competenf to give this affidavit.

2. I am a shareholder of Wyche, P.A. (the “Wyche Firm”), which represented
Plaintiff Encore Technology Group, LLC (“Encore”) in the above-referenced case. I was the
attorney primarily responsible for managing and directing the work performed by the Wyche
Firm on Encore’s behalf in this action.

3. Encore prevailed at the trial of this action in that the jury awarded it millions of
dollars in actual damages and punitive damages. |

4, Attorneys and paralegals of the Wyche Firm worked on this case for the ‘fo‘llowing

number of hours at their standard hourly rates:
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Attorney "~ Hours Worked Rate Total Billing
Greg English 491.1 $ 400.00 $ 196,440.00
Rita Bolt Barker 24.2 $ 380.00 $  9,196.00
Rita Bolt Barker 277.4 $ 350.00 $ 98,507.00
Meliah Jefferson ‘ 37.3 $ 375.00 $ 13,987.50
Andrew Coburn 5.3 $ 400.00 $  2,120.00
Chris Schoen 1.1 $ 310.00 $ 341.00°
Mark Bakker . 06 $ 400.00 $ 240.00
Jillene Van Hoy (paralegal) 24,7 $ 185.00 $  4,569.50
Jillene Van Hoy (paralegal) 924 $ 200.00 $ 18,480.00
Denise Eubanks (paralegal) 0.3 $ 200.00 $ 60.00
Lyn Romanstine (paralegal) 8 $195.00 $ 1,560.00
Lyn Romanstine (paralegal) 0.5 $ 200.00 $  100.00

TOTAL: $345,601.00

A detailed statement showing how this time was spent is attached hereto as Exhibit A. Exhibit A
is a true and accurate statement of the time spent by attorneys and paralegals of the Wyche Firm
on this case, is kept in the ordinary course of our business, and the entries are made by persons
with first-hand knowledge of the information in them at or near the time of the work. During

| this time period, my standard hourly rate ranged from $41 5 to $425 per hour and Ms. Barker’s
was $380 per hour, but we discounted these rates for Encore.

5. Indetermining the appropriate amount of attorneys' fees for this case, we have
considered all relevant factors, including but not limited to the nature, extent and difficulty of the
case; the time necessarily devoted to the case; and the results obtained. Based upon all of the
relevant considerations, it is our opinion that $345,600 is a reasonable attorneys’ fee for
Defendants to pay for the Wyclie Firm's efforts in this case on behalf of Encore.

6. The two lawyers primarily involved in this action were Ms. Barker and me. Our
professional standing is one of the factors for the Court's consideration. To assist the Court in

measuring such professional standing, I submit brief excerpts from our respective bios:
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Gregory J. English - Harvard University (J .D., magna cum laude, 1992); Murray

State University (B.A., summa cum laude, 1989); Harvard Journal of Law and

Public Policy (Editor, 1989-1990; Article Editor, 1990-1991; Executive Editor,

1991-1992). South Caroliﬁa Commission on Consumer Affairs, 1995-1997;

‘Greenville County Board of Heath (1997-2003). Visiting Lecturer, Clemson

University (2004-2007). Selected for inclusion in Best Lawyers in America,

Commercial Litigation, from 2007 to the present. Listed in Chambers USA, from

~ 2014 to the present. Admitted to the South Caroiina bar, 1992.

Rita B, Barker — Harvard University (J.D., 2004); Clemson University (B.A.,

summa cum lczude,. 2001) s Harvard Women's Law Journal (Executive Editor,

2002-2003). Visiting Lecturer, Clemson University (2007) and Furman

University (2012-2014). Selected for inclusion in Best Lawyers in America, from

2012 to the present. Listed in Chambers USA, from 2014 to the present.

Admitted to the Georgia bar, 2004, and South Carolina bar, 2007.

7. Within our firm, Ms. Barker and I have primarily engaged in litigation with an
emphasis on business litigation. My own experif:nce includes work on numeréus cases involving
business disputes, such as Powell v. Floyd, Case No. 97-2686, Unpub, Decision (4™ Cir. Oct. 12,
1999), and South Carolina Department of Transportation vs. Jetport Eighty-Five Associates.
Powell involved disputes over a business in Spartanburg County, South Carolina and the District
Court awarded, and the Fourth Circuit Court of Appeal affirmed, $241,000 in attorneys' fees and
costs in approximately 1999. The Jetport case involved a condemnation by SCDOT and Judge
Cole awarded the full amount of attorneys’ fees and costs requested at counsels’ full hourly rates

($325 per hour for Mr. English in 2008).
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8. A case such as this — involving a jury trial and court appearances for nearly an

entire week — would be considered undesirable within the legal community. We had other
available opportunities to handle work at reasonable fees based on higher hourly billing rates

- than set forth above, but we accepted this case and turned our attention to it with the belief that

we would be fairly compensated.

o. As to the amount in controversy and the results obtained, the Court can, of course,

make this assessment without assistance. We were attempting to obtain a favorable verdict in the
face of the Defendants’ defenses in a very complicated case. The results obtained — a verdict for

millions of dollars in actual and punitive damages, was very beneficial for Encore,

10.  In addition, Encore incurred, or the Wyche Firm incurred on Encore’s behalf, the

following expenses and other costs for this litigation: .

Expert Fees $57,326.50
Trial Exhibit Presentation 14,418.14
Deposition transcripts 7,988.08
~ Out-of-state subpoenas ' 5,076.20
Westlaw legal research 3,662.04
Witness travel | 1,983.51
Copy costs 1,281.80
Mediation Fees 1,004.72
Other costs & expenses - 1,739.90
Lunch exjpense during trial : + 419.56

Total: §24,90!!45

509

1G150€2d0S510Z#3SVD - SYI1d NOWWOD - ITTUANTTHO - Wd 9¢°€ 60 1°0 £10¢ - A3Td ATIVOINOYLO3 13




Detailed statements iteinizing these costs and experisés are attached herefo as Exhibit B, Exhibit
Bis a trug and accurate stiterent 6f costs aiid expenses'incurred by Encorefor this case;

' FURTHER THE AFFIANT:SAITH NOT.

SWORN TO-AND SUBSCRIBED BEFORE
‘ME! THIS ¢** DAY OF OCTOBER 2017

Notary Pubhc for:South Carolma
My comimission €xpires:. 7/,‘?’ /1/3
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Fees

Greg English
Andrew Coburn
Rita Bolt Barker
Rita Bolt Barker
Meliah Jefferson
Chris Schoen
Mark Bakker
Jillene Van Hoy
lillene Van Hoy
Denise Eubanks
Lynda Romanstine-
Lynda Romanstine

491.1
53
24.2
277.4
37.3
11
0.6
24.7
924
0.3

0.5

Rate

$ 400.00
$ 425.00
$ 380.00
$:350.00
$ 375.00
$ 310.00
$ 400.00
$ 185.00
$ 200.00
$ 200.00
$ 195.00
$ 200.00
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Total
$ 196,440.00
2,120.00
9,196.00
98,507.00
13,987.50
341.00
240.00
4,569.50
18,480.00
60.00
1,560.00
100.00
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$ 345,601.00
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€Ls

Client:

Matter:

Matter

20677
8

Date
8 09/03/2015
8 09/08/2015
8 09/16/2015
8 09/17/2015
8 09/18/2015
8 09/22/2015
8 09/29/2015
8 09/30/2015
8 10/16/2015
8 11/12/2015
8 11/16/2015
8 11/17/2015
8 12/08/2015
8 12/14/2015
8 03/04/2016
8 04/11/2016
8 04/13/2016
8 04/15/2016
8 04/21/2016
8 04/22/2016
8 05/05/2016
8 05/24/2016
8 05/25/2016
8 05/31/2016
8 06/02/2016
8 06/06/2016
8 06/13/2016
8 06/16/2016
8 06/29/2016
8 07/01/2016
8 07/05/2016
8 07/06/2016
8 07/07/2016
8 07/14/2016
8 07/19/2016
8 07/21/2016
8 07/25/2016

Encore Technology Group LLC
vs. Keone Trask, et al

Timekeeper Bill
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227

178465
178465
178465
178465
178465

" 178465

178465
178465
178786
179014
179014
179014
179464
179464
180448
180855
180855
180855
180855
180855
181197
181197
181197
181197
181565
181565
181565
181565
181565
181816
181816
181816
181816
181816
181816
181816
181816

Hours

0.40
0.50
0.70
3.00
1.70
0.50
0.90
0.20
0.20
0.20
0.30
0.30
1.50
0.90
1.20
0.80
0.20
0.10
0.50
0.30
0.60
0.60
0.30
2.20
4.30
1.10
0.20
0.30
0.70
0.50
1.00
1.00
0.50
1.00
0.80
0.80
1.10
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Rate

M'U‘r'(/\"(./‘r'(h'(h'(hMMMMMMMM%MMMV)MMMMMMMMMM%MMMMMM

400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00

Amount

mmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmwMMmm

160.00
200.00
280.00
1,200.00
680.00
200.00
360.00
80.00
80.00
80.00
120.00
120.00
600.00
360.00
480.00
320.00
80.00
40.00
200.00
120.00
240.00
240.00
120.00
880.00
1,720.00
440.00
80.00
120.00
280.00
200.00
400.00
400.00
200.00
400.00
320.00
320.00
440.00

Narrative a

Phone calls with Mr. Newnam regarding Cleartouch issues and ¢
Review and revise notice of termination of Clear Touch.
Conference call with Messrs. Newman and Knight regarding law
Draft complaint; correspond with Messrs. Newnam and Knight |
Draft summons; conferences regarding filing and service; phone
Correspond with Mr. Newnam regarding service of process; phc
Review documents regarding factoring and return of products;
Phone call with Mr. Newnam regarding discussions with Factor.
Phone call with Mr. Newnam regarding status and strategy.
Phone call with Mr. Newnam regarding return of product.
Review answers by Clear Touch and Mr. Trask to complaint; lett
Phone call with Mr. Newnam regarding Trask's answer and next
Conference call with Messrs. Newnam and Young regarding dar
Phone call and correspond with Mr. Newnam regarding interro;
Correspond with Mr. Smith regarding confidentiality order and
Review discovery responses and documents from Mr. Trask; phi
Correspond with Mr. Newnam regarding defendants' document
Phone call with Mr. Newnam regarding document production a
Conference call with Messrs. Newnam and Knight regarding Pla
Phone call with Mr. Newnam regarding additional claims by Mr
Conference regarding discovery and strategy; memorandum reg
Conference regarding expert and discovery; correspond with M
Phone call with Mr. Newnam regarding case and expert; confer
Meet with Messrs. Newnam, Young, Melanger, and Barker rega
Review discovery responses and draft deficiency letter; confere
Phone call with Mr. Newnam regarding discovery and expert; cc
Phone call with Mr. Newnam regarding strategy.

Phone call with Messrs. Newnam and Knight regarding ClearTot
Correspondence with Messrs. Newnam and Smith regarding dis
Phone calls with Messrs. Newnam and Ms. Barker regarding dis
Conference cail with Messrs. Newnam and Young regarding dis¢
Phone call with Messrs. Newnam and Young regarding initial dc
Phone call with Messrs. Newnam and Young regarding discover
Review and revise discovery responses; phone calls with Mr. Ne
Conference regarding response to demand letter from Clear Tot
Review letter from Mr. Smith regarding documents; correspond
Conference call with Messrs. Meillinger and Lively regarding dat




143

8 07/26/2016
8 07/28/2016
8 08/02/2016
8 08/03/2016
8 08/04/2016
8 08/05/2016
8 08/08/2016
8 08/10/2016
8 08/15/2016
8 08/17/2016
8 08/22/2016
8 08/24/2016
8 08/25/2016
8 08/26/2016
8 08/30/2016
8 09/01/2016
8 09/02/2016
8 09/06/2016
8 09/07/2016
8 09/13/2016
8 09/14/2016
8 09/15/2016
8 09/16/2016
8 09/19/2016
8 09/20/2016
8 09/21/2016
8 09/22/2016
8 09/27/2016
8 09/28/2016
8 09/29/2016
8 09/30/2016
8 10/03/2016
8 10/04/2016
8 10/10/2016
8 10/12/2016
8 10/17/2016
8 10/24/2016
8 10/25/2016
8 10/26/2016
8 11/02/2016

8 11/03/2016

227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227

181816
181816
182259
182259
182259
182259
182259
182259
182259
182259
182259
182259
182259

© 182259

182259
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182822
182822
182822
182822
182822
182822
182822
182822
183075
183075

0.20 $ 400.00
140 §$ 400.00
030 § 400.00
2.00 $ 400.00
0.60 $ 400.00
0.50 $ 400.00
140 § 400.00
020 $ 400.00
040 S 400.00
0.20 $ 400.00
030 $ 400.00
0.40 $ 400.00
070 §$ 400.00
1.00 § 400.00
090 $ 400.00
060 $ 400.00
150 § 400.00
020 § 400.00
020 $ 400.00
1.60 $ 400.00
1.80 $ 400.00
060 $ 400.00
060 S 400.00
290 § 400.00
0.60 $ 400.00
0.80 $ 400.00
470 § 400.00
0.50 S 400.00
1.10 $ 400.00
0.90 $ 400.00
0.40 $ 400.00
040 $ 400.00
1.20 $ 400.00
030 $ 400.00
-120 $ 400.00
180 $ 400.00
070 $ 400.00
030 $ 400.00
360 $ 400.00
090 $ 400.00
0.60 S 400.00
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$
$
s
$
s
$
S
$
$
$
s
s
$
$
$
$
$
$
$
s
$
$
$
$
s
$
$
$
$
S
$
$
S
$
S
$
s
$
$
$
$

80.00
560.00
120.00
800.00
240.00
200.00
560.00
80.00
160.00
80.00
120.00
160.00
280.00
400.00
360.00
240.00
600.00
80.00
80.00
640.00
720.00
240.00
240.00
1,160.00
240.00
320.00
1,880.00
200.00
440.00
360.00
160.00
160.00
480.00
120.00
480.00
720.00
280.00
120.00
1,440.00
360.00
240.00

Review correspondence from Mr. Young; letter to Mr. Lively reg
Conference call with Messrs. Newnam, Young, Meillinger, Lively
Begin review of Trask's supplemental discovery responses.

Phone call with Mr. Newnam regarding witnesses and discovery
Conference call with Messrs. Newnam and Young regarding dist
Conference call with Messrs. Newnam and Young regarding lett
Review and revise supplemental interrogatory answers and doc
Phone call with Mr. Newnam regarding Mr. Powell and mediati
Phone call with Mr. Traxler's office regarding mediation; corres)
Correspond with Mr. Newnam and mediator regarding mediatic
Phone call with Mr. Newnam regarding status of case and Lecrc
Phone call with Mr. Newnam regarding subpoena to Lecroy; rev
Correspond with Mr. Smith regarding discovery; correspond wit
Phone call with Mr. Newnam regarding Lecroy subpoena; revise
Phone calls with Messrs. Newnam and Ms. Pickett regarding sul
Correspond with Messrs. Newnam, Lively, and Smith regarding
Conference call with Messrs. Newnam and Young regarding Tra .
Review correspondence regarding Mr. Trask and Clear Touch sa
Review correspondence from Messrs. Newnam, Young, and Me
Phone calls with Mr. Newnam regarding CPA and Lecroy docum
Review financial documents from CPA; conference call with Mr.
Conference call with Mr. Lively regarding CT data and mediatior
Conference call with Messrs. Newnam, Young, Melinger, and Lin
Conference call with Messrs. Newnam, Young, and Lively regarc
Conference call with Messrs. Newnam and Young regarding Pov
Correspond with Mr. Young regarding ClearTouch prices; review
Meet with Messrs. Newnam and Young regarding mediation; at
Conference call with Messrs. Newnam and Young regarding acti
Meet with Mr. Powell regarding affidavit; letters to Mr. Newnar
Phone call with Mr. Newnam regarding Galaxy subpoena and d:
Correspond with Messrs. Newnam and Smith regarding deposit
Phone call with Mr. Newnam regarding Florida witness; corresp
Phone call with Mr. Newnam regarding interview of Florida witt
Correspond with Clerk regarding hearing on motion to compel;
Phone calls and correspond with Messrs. Newnam and Smith re
Phone calls with Messrs. Newnam and Higginbotham regarding
Prepare for motion to compel; gather document excerpts for ju
Review Trask's motion to compel and discovery responses; phot
Prepare for hearing on motions to compel; conference call with
Phone call with Ms. Pickett regarding Galaxy production; corres
Correspond and phone calls with Messrs. Newnam and Young r




GlS

8 11/04/2016
8 11/07/2016
8 11/08/2016
8 11/10/2016
8 11/14/2016
8 11/16/2016
8 11/17/2016
8 11/18/2016
8 11/21/2016
8 11/22/2016
8 11/23/2016
8 11/26/2016
8 11/28/2016
8 11/29/2016
8 11/30/2016
8 12/01/2016
8 12/02/2016
8 12/06/2016
8 12/09/2016
8 12/12/2016
8.12/13/2016
8 12/14/2016
8 12/15/2016
8 12/19/2016
8 12/20/2016
8 12/21/2016
8 12/22/2016
8 12/23/2016
8 01/02/2017
8 01/05/2017
8 01/06/2017
8 01/10/2017

'8 01/11/2017

8 01/12/2017
8 01/13/2017
8 01/17/2017
8 01/18/2017
8 01/24/2017
8 01/25/2017
8 01/26/2017
8 01/27/2017

227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227

227

227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227

183075
183075
183075
183075
183075
183075
183075
183075
183075
183075
183075
183075
183075
183075
183075
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423
183690
183690
183690
183690
183690
183690
183690
183690
183690
183690
183690
183690
183690

1.20
0.70
0.30
0.60
1.90
0.70
1.00
0.40
110

020

0.80
3.20
2.60
5.20
7.00
2.30
0.70
0.60
0.30
0.80
2.80
4.20
6.00
0.80
0.20
1.00
1.70
0.50
0.50
3.50
0.80
240
0.40
2.30
0.90
030
130
1.80
1.40
1.60
0.30
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400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
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480.00
280.00
120.00
240.00
760.00
280.00
400.00
160.00
440.00

80.00
320.00

1,280.00

1,040.00

2,080.00

2,800.00
920.00
280.00
240.00
120.00
320.00

1,120.00

1,680.00

2,400.00
320.00

80.00
400.00
680.00
200.00
200.00

1,400.00
320.00
960.00
160.00
920.00
360.00
120.00
520.00
720.00
560.00
640.00
120.00

Review and revise proposed order; letter to Judge Stilwell regar
Review Mr. Smith's letter regarding proposed order; revise sam
Correspond with Mr. Smith and law clerk regarding revision to ¢
Phone call with Mr. Newnam regarding Georgia subpoenas and
Finalize notice of depositions and letter to Mr. Smith regarding
Correspond with Mr. Smith regarding Mr. Meilinger report and
Conference call with Messrs. Newnam and Young regarding Wa
Meet with Mr. Young regarding documents to produce; confere
Correspond with Mr. Smith regarding subpoenas and depositiol
Correspond with Mr. Smith regarding documents and depositio
Correspond with Mr. Smith regarding documents; conferences i
Review documents for depositions of Ms. Trask, Ms. Gallant, an
Phone calls with Mr. Newnam regarding Defendant's suppleme:
Review documents for deposition; prepare outlines for same;
Meet with Messrs. Newnam and Young regarding depositions;
Phone call with Mr. Newnam regarding depositions and additio
Draft amended notice of deposition and letter to Mr. Smith reg
Correspond with Messrs. Newnam and Young regarding additio
Review letter to Mr. Smith and send same; correspond with Mr.
Phone calls and correspond with Mr. Smith and clerk regarding
Review Leon County documents for depositions; phone call witi
Review Leon County documents; correspond and phone calls w
Meet with Messrs. Newnam and Young regarding depositionso
Review correspondence from Mr. Smith regarding document pr
Conferences regarding document production.

Conferences regarding production to CT; review documents prc
Research regarding UC Solutions; draft subpoena to same; corre
Correspond with Mr. Newnam regarding UC Solutions and Ronc
Review motions to quash and subpoenas; letter to Mr. Newnan
Prepare for hearing on motion to quash subpoenas; attend and
Conferences regarding CT document production and subpoenat
Correspond with Mr. Newnam regarding depositions and motic
Corresbond with Mr. Newnam regarding depositions; conferent
Review supplemental document production by ClearTouch; lett
Phone call with Mr. Newnam regarding status and timeline; cor
Correspond with Mr. Smith regarding ClearTouch financial docu
Review Catchfire documents from Mr. Newnam; conferences re
Correspond with Mr. Smith regarding discovery; meet with Mes
Travel to hearing on Trask's motion to quash; argue same; meel
Meet with Messrs. Newnam, Young, Meilinger, and Lively regar
Phone call with Mr. Newnam regarding UC Solutions and Ronco




91G

8 01/31/2017
8 02/01/2017
8 02/02/2017
8 02/03/2017
8 02/06/2017
8 02/07/2017
8 02/08/2017
8 02/09/2017
8 02/10/2017
8 02/13/2017
8 02/14/2017
8 02/15/2017
8 02/16/2017
8 02/17/2017

8 02/20/2017 -

8 02/21/2017
8 02/22/2017
8 02/23/2017
8 02/27/2017
8 02/28/2017
8 03/03/2017
8 03/06/2017
8 03/07/2017
8 03/10/2017
8 03/13/2017
8 03/14/2017
8 03/17/2017
8 03/18/2017
8 03/21/2017
8 03/22/2017
8 03/23/2017
8 03/24/2017
8 03/28/2017
8 04/03/2017
8 04/05/2017
8 04/06/2017
8 04/07/2017
8 04/12/2017
8 04/13/2017
8 04/18/2017
8 04/19/2017

227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227

183690
184103
184103
184103

- 184103

184103
184103
184103
184103

184103 |

184103
184103
184103
184103
184103
184103
184103
184103
184103
184103
184415
184415
184415
184415
184415
184415
184415
184415
184415
184415
184415
184415
184415
184713
184713
184713
184713
184713
184713
184713
184713

0.40
1.40
1.50
- 0.40
3.20
0.20
1.00
0.40
2.00
1.90
2.00
1.10
1.20
3.30
0.40
0.50
2.10
3.00
0.40
2.20
1.90
0.50
1.80
1.50
2.30
0.20
0.20
2.00
1.00
1.70
1.10
0.40
0.20
0.20
1.50
1.90
1.50
0.50
1.50
0.30
0.40

400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00

1G/80€2dD510Z#4SVO

$
$
s
$
$
$
$
$
S
$
$
S
$
$
$
$
$
$
$
$
s
s
$
s
$
s
s
$
S
$
]
$
$
$
S
$
S
S
S
$
$

160.00
560.00
600.00
160.00

1,280.00

80.00
400.00
160.00
800.00
760.00
800.00
440.00
480.00

1,320.00
160.00
200.00
840.00

1,200.00
160.00
880.00
760.00
200.00
720.00
600.00
920.00

80.00

80.00

- 800.00

400.00
680.00
440.00
160.00

80.00

80.00
600.00
760.00
600.00
200.00
600.00
120.00
160.00

Conference call with Messrs. Newnam and Young regarding CT't
Conference calls with Messrs. Newnam and Young regarding CT
Review spreadsheet by Ms. Young; phone call with same regard
Conference regarding documents production; letters to Messrs.
Phone calls with Messrs. Newnam and Young regarding UC Solu
Correspond with Messrs. Newnam and Lively regarding damage
Conference call with Messrs. Newnam and Young regarding UC
Phone call with Mr. Newnam regarding letter to Mr. Smith; revi
Draft notice of Rule 30(b)(6) deposition to ClearTouch; phone ¢
Review deposition exhibits and TSI Touch documents from Clea
Review Catch Fire and Premier documents for ClearTouch depo
Review documents from Mr. Newnam; phone call with same re;
Review additional Premier and ClearTouch documents; revise 3t
Review additional comments from Mr. Newnam on CT 30(b)(6)
Correspond with Messrs. Young and Smith regarding document
Phone call with Mr. Newnam regarding damages meeting and C
Correspond with Mr. Lively regarding CT financial documents; ¢
Phone call with Messrs. Newnam and Young regarding CT offeri
Review recent correspondence from Messrs. Newnam and Your
Conference call with Messrs. Newnam, Young, Meilinger, and Li
Phone call with Mr. Meilinger regarding damages report; review
Review letter from Mr. Newnam; conference regarding same; le
Conference call with Messrs. Newnam and Smith regarding trial
Review motion for continuance; review discovery and correspol
Phone call with Mr. Newnam regarding response to motion for
Review and revise 2/13-4/14 profit and loss statement.

Correspond with Mr. Young regarding P & L exhibits; begin outl
Prepare outline for direct testimony of Mr. Newnam; letter to s
Correspond with Mr. Young regarding P&L; prepare same for pr
Phone call with Mr. Higginbotham regarding flash drive and tes
Prepare for conference call with Judge regarding continuance; |
Phone call with Mr. Newnam regarding trial date; correspond w
Review and revise motion to compel and for sanctions.

Draft amended notices of deposition and letter to Mr. Smith reg
Correspond with Mr. Wasp regarding UC Solutions and Ronco d
Phone call with Mr. Newnam regarding motion for sanctions; re
Correspond and phone call with Messrs. Newnam and Young re
Review correspondence from Mr. Smith; revise response to sarr
Conference call with Messrs. Newnam and Young regarding res;
Correspond with Messrs. Newnam and Smith regarding privileg:
Conference call with Messrs. Newnam and Young regarding stal
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LlS

8 04/20/2017
8 04/21/2017
8 04/26/2017
8 04/27/2017
8 05/02/2017
8 05/03/2017
8 05/04/2017
8 05/06/2017
8 05/08/2017
8 05/09/2017
8 05/10/2017
8 05/15/2017
8 05/16/2017
8 05/17/2017
8 05/18/2017
8 05/19/2017
8 05/22/2017
8 05/23/2017
8 05/25/2017
8 05/26/2017
8 05/30/2017
8 05/31/2017
8 06/03/2017
8 06/05/2017
8 06/06/2017
8 06/07/2017
8 06/12/2017
8 06/13/2017
8 06/14/2017
8 06/16/2017
8 06/24/2017
8 06/26/2017
8 06/27/2017
8 06/28/2017
8 06/29/2017
8 06/30/2017
8 07/03/2017
8 07/05/2017
8 07/07/2017
8 07/10/2017
8 07/11/2017

227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227

184713
184713
184713
184713
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023

185023

185287
185287
185287

185287

185287
185287
185287
185287
185287
185287
185287
185287
185287
185287
185546
185546

185546

185546
185546

0.70
0.30
0.70
1.00
0.20
0.40
2.20
0.30
4.50
7.40
3.80
0.40
0.20
0.60
0.60
1.60
4.40
0.40
0.80
0.40
0.30
0.90
1.40
2.30
1.80
2.40
0.30
0.60
0.20
1.70
1.10
1.30
1.30
1.00
0.90
1.30
0.60
1.90
2.30
1.50
2.50
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400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00

$
S
$
$
$
S
S
$
S
S
$
S
$
s
S
S
s
$
$
$
$
$
$
$
S
$
S
$
S
$
$
S
$
S
S
$
$
$
S
$
$

280.00
120.00
280.00
400.00
80.00
160.00
880.00
120.00
1,800.00
2,960.00
1,520.00
160.00
80.00
240.00
240.00
640.00
1,760.00
160.00
320.00
160.00
120.00
360.00
560.00
920.00
720.00
960.00
120.00
240.00
80.00
680.00
440.00
520.00
520.00
400.00
360.00
520.00
240.00
760.00
920.00
600.00
1,000.00

Correspond with Mr. Smith regarding privilege log; meet with
Phone call with Mr. Higginbotham regarding database, trial, anc
Phone calls with Messrs. Newnam and Picket regarding Galaxy/
Review documents from Mr. Higginbotham; letter to Mr. Smith
Review letter from Mr. Wasp; correspond with Mr. Newnam re;
Correspond with Mr. Wasp regarding Ronco subpoena; confere
Phone call with Mr. Newnam regarding deposition of ClearTouc
Review draft privilege log and deposition exhibits; memoranda

Review documents for depositions and privilege log; conference
Meet with Messrs. Newnam and Young regarding deposition of
Meet with Messrs. Newnam and Young regarding Mr. Trask's de
Correspond with court reporter regarding deposition of Mr. Tra
Review subpoena to Fifth Third; letter to Messrs. Newnam and

Phone calls with Mr. Newnam regarding additional documents -
Phone call with Mr. Smith regarding motions to compel hearing
Review response to motions for sanctions; review documents ft
Prepare for hearing on motion to compel and for sanctions; me
Conference call with Messrs. Newnam and Young regarding hez
Phone call with Mr. Young regarding email search; memos regal
Phone call with Mr. Young regarding supplemental document p
Phone call with Mr. Young regarding email production; review ¢
Revise letter to Mr. Smith; conference call with Messrs. Newnar
Review and revise proposed order for J. Seals; review motion to
Correspond and phone call with Mr. Smith regarding document
Correspond with Mr. Smith regarding document production; re:
Conference calls with Messrs. Newnam and Young regarding re:
Correspond with law clerk regarding continuance; correspond v
Conference call with Messrs. Newnam and Young regarding res;
Conference call with Messrs. Newnam and Young regarding doc
Review schedule for depositions from Mr. Young; correspond w
Correspond with Messrs. Newnam, Young, and Smith regarding
Phone call with Mr. Newnam regarding depositions and motion
Review privilege log attachments for privilege claims; revise resj
Conference regarding Smith document review software and dej
Revise letter to Mr. Smith regarding supplemental discovery; co
Review expert documents produced; revise letter to Mr. Smith |
Review notices of deposition, including Rule 30(b){6) notice; let
Prepare for hearing on Defendant's motion for continuance; arg
Conference calls with Messrs. Newnam and Young regarding Ru
Correspond with jury coordinator and Messrs. Newnam, Young,
Correspond with clerk regarding new jury trial date; corresponc




81S

8 07/12/2017
8 07/13/2017
8 07/14/2017

8 07/17/2017

8 07/18/2017
8 07/24/2017
8 07/25/2017
8 07/27/2017
8 07/28/2017
8 07/29/2017
8 07/31/2017
8 08/01/2017
8 08/03/2017
8 08/04/2017
8 08/05/2017
8 08/07/2017
8 08/08/2017
8 08/10/2017
8 08/11/2017
8 08/12/2017
8 08/14/2017
8 08/15/2017
8 08/16/2017
8 08/17/2017
8 08/18/2017
8 08/21/2017
8 08/22/2017
8 08/23/2017
8 08/24/2017
8 08/25/2017
8 08/26/2017
8 08/28/2017
8 08/29/2017
8 08/30/2017
8 08/31/2017
8 09/01/2017
8 09/04/2017
8 09/05/2017
8 09/06/2017
8 09/07/2017
8 09/08/2017

227
227
227
227
227
227
227
227
227

227

227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227
227

185546
185546
185546
185546

185546.

185546
185546
185546
185546
185546
185546
185832
185832
185832
185832
185832

185832 .

185832
185832
185832
185832
185832
185832

185832 .

185832
185832
185832
185832
185832
185832
185832
185832
185832
185832
185832

6.50
5.40
1.60
6.60
8.50
0.20
0.80
0.50
0.50
0.60
2.60
3.10
5.20
6.20
0.30
2.20
0.70
1.90
3.50
0.60
2.00
3.20
0.90
4.10
3.80
0.60
1.80
3.50
1.40
2.80
2.10
2.70
4.40
7.50
1.50
5.70
2.80
2.40
5.30
6.70
3.10
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400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00

~400.00

400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00

2,600.00
2,160.00
640.00
2,640.00
3,400.00
80.00
320.00
200.00
200.00
240.00
1,040.00
1,240.00
2,080.00
2,480.00
120.00
880.00
280.00
760.00
1,400.00
240.00
800.00
1,280.00
360.00

11,640.00

1,520.00
240.00
720.00

1,400.00
560.00

1,120.00
840.00

1,080.00

1,760.00

3,000.00
600.00

2,280.00

1,120.00
960.00

2,120.00

2,680.00

1,240.00

Review documents for Ms. Stengel; meet with same to prepare
Review additional documents from Ms. Stengel; meet with sam
Conference calls with Messrs. Newnam, Webster, and Pearson |
Correspond with Mr. Smith regarding subpoenaed documents;
Meet with Messrs. Newnam and Young regarding depositions; ¢
Review summary of legal fees, costs, and other expenses; corre:
Conference regarding IT trial assistance; memorandum to Mr. h
Correspond with Messrs. Newnam, Young, and Lively regarding
Correspond with Messrs. Newman and Smith re depositions; re
Review Meilinger report for deposition preparation.

Meet with Messrs. Newman, Meilinger and White to prepare fc
Meet with Messrs. Newnam and Meilinger regarding depositior
Meet with Messrs. Newnam, Young, and Masters to prepare for
Meet with Messrs. Newnam, Young and Masters regarding dep:
Review and calendar deposition notices; correspond with Mr. N
Conferences regarding jury charges; memos regarding same; pt
Conference cail with Messrs. Newnam and Higginbotham regan
Organize discovery documents and pleadings for trial; update tt
Revise trial outlines for Messrs. Newnam and Powell; phone cal
Draft trial outline for Mr. Higginbotham's trial testimony; memc
Review third supplemental interrogatory answers; correspond \
Correspond with Mr. Smith and Clerk regarding motion to strike
Correspond with Mr. Smith and clerk regarding hearing on moti
Correspond with Mr. Smith regarding Dr. Alford documents; rex
Meet with Messrs. Newnam and Knight regarding depositions; «
Phone call with Mr. Higginbotham regarding testimony; corresg
Draft affidavit for Mr. Newnam; begin review of Trask depositio -
Draft affidavit for Mr. Newnam; review exhibits for same; revie\
Review deposition of Mr. Meilinger; revise trial outline for same
Correspond with Messrs. Newnam, Young, Meilinger and Lively
Dictate notes from Mr. Trask deposition; review Mr. Gallant deg
Review and revise jury charges and verdict form; phone calls wi
Draft affidavit for Mr. Higginbotham; phone calls with same reg
Prepare for depositions of Messrs. Powell and Higginbotham; re
Phone calls with Messrs. Newnam, Viola and Tusa regarding vid
Phone calls and correspond with Messrs. Newnam and Tusa reg
Review Defendants’ memorandum for summary judgment; rese
Phone call with Mr. Newnam regarding deposition of Mr. Viola
Prepare for and attend hearing on motion to strike expert; mee
Research for summary judgment hearing; prepare for same; arg
Prepare outline for deposition of Mr. Viola; conference calls wit




6LS

8 09/09/2017
8 09/11/2017
8 09/12/2017

8 09/13/2017 -

8 09/14/2017
8 09/15/2017
8 09/16/2017
8 09/17/2017
8 09/18/2017
8 09/19/2017
8 09/20/2017
8 09/21/2017
8 09/22/2017
8 09/23/2017
8 09/24/2017
8 09/25/2017
8 09/26/2017
8 09/27/2017
8 09/28/2017
8 09/29/2017
8 09/30/2017
8 10/02/2017

8 09/25/2017
8 09/26/2017

8 05/05/2016
8 05/10/2016
8 05/17/2016
8 05/18/2016
8 05/24/2016
8 05/25/2016
8 05/26/2016
8 05/27/2016
8 05/31/2016
8 05/31/2016
8 06/01/2016
8 06/02/2016
8 06/07/2016

227
227
227
227
227
227
227
227
227
227
227
227
227

227

227
227
227
227
227
227
227
227

233
233

251
251
251
251
251
251
251
251
251
251
251
251
251

181197
181197
181197
181197
181197
181197
181197
181197
181197
181197
181565
181565
181565

3.80
3.80
2.80
2.90
7.50
1.00
0.20
2.70
3.20
2.70
3.90
6.00
7.80
8.10
3.50
10.50

1150

8.80
13.00
10.00

2.30

1.40

491.10

2.40
2.90
5.30

0.00
0.70
0.00

0.80

2.20
0.90
1.60
1.80
2.50
0.50
0.00
5.00
1.00
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400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00
400.00

425.00
425.00

380.00
380.00
380.00
380.00
380.00
380.00
380.00
380.00
380.00
380.00

1,520.00
1,520.00
1,120.00
1,160.00
3,000.00
400.00
80.00
1,080.00
1,280.00
1,080.00
1,560.00
2,400.00
3,120.00
3,240.00
1,400.00
4,200.00
4,600.00
3,520.00
5,200.00
4,000.00
920.00
560.00

196,440.00

1,020.00
1,232.50
2,252.50

266.00
304.00
836.00
342.00
608.00
684.00
950.00
190.00
1,900.00
380.00

Update trial exhibit list; prepare exhibits and notice for Viola de
Phone call with Mr. Newnam regarding discovery issues; corres;
Review Dr. Alford's report; correspond with Messrs. Newnam, ¥
Draft outline for Ms. Stengel's testimony; phone calls with Mes:
Meet with Messrs. Newnam, Young, and Stengel to prepare to 1
Phone calls with Mr. Newnam regarding settlement strategy an
Revise outline for Mr. Newnam'’s testimony; letter to same rega
Review and revise outline of Mr. Young; revise jury charges verc
Review letter from Mr. Smith regarding missing documents; cor
Phone calls with Messrs. Newnam and Young regarding email s
Revise motion in limine; letter to clerk regarding same; review [
Memos; meet with Messrs. Newnam and Young to prepare for-
Trial prep, including deposition designations; draft opening; cor
Trial prep, including jury charges, verdict form; research for sarr
Trial preparation, including work on opening and review jury lis
Trial and preparation.

Trial and preparation.

Trial and preparation.

Trial and preparation, including preparation of closing.

Trial. '

Memorandum regarding motion for judgment, and award of ex
Phone calls with Messrs. Newnam and Young regarding litigatio

Review deposition testimony. Attend trial.
Read deposition testimony at trial.

Conference with Mr. English regarding case tasks

Review file, discovery responses and discovery requests; confer
Identify potential damages experts )

Interview potential damages expert; review potential expert's li
Conference with Mr. English regarding status of case; draft disc
Review and revise discovery responses; email correspondence t
Review Clear Touch's document production; draft discovery def
Transmit complaint to potential damages expert; review defenc
Prepare for and attend conference with Mr. Newnam, Mr. Your
Conference with Mr. Newnam, Mr. Young and Mr. English regar
Review Mr. Meilinger's engagement letter; email corresponden
Review and revise correspondence to defense counsel summari
Review email correspondence from Mr. Young and Mr. English 1




02s

8 06/13/2016
8 06/15/2016
8 06/16/2016
8 06/22/2016
8 06/23/2016
8 06/27/2016
8 06/29/2016
8 06/30/2016

8 07/01/2016

8 07/04/2016 .

8 07/13/2016
8 07/14/2016
8 07/18/2016
8 07/20/2016
8 07/21/2016
8 07/22/2016
8 07/25/2016
8 07/27/2016
8 07/28/2016
8 07/29/2016
8 08/02/2016
8 08/04/2016
8 08/05/2016
8 08/08/2016
8 08/10/2016
8 08/26/2016
8 09/01/2016
8 09/02/2016
8 09/07/2016
8 09/12/2016
8 09/13/2016
8 09/14/2016
8 09/15/2016
8 09/16/2016
8 09/19/2016
8 09/22/2016
8 09/29/2016
8 09/30/2016
8 10/11/2016

251
251
251
251
251
251
251
251

251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251

181565
181565
181565
181565
181565
181565
181565
181565

181816
181816
181816
181816
181816

181816,

181816
181816
181816
181816
181816
181816
182259
182259
182259
182259
182259
182259
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182600
182822

0.20
0.40
0.40
0.40
5.00
0.50
0.00
0.30
24.20

0.30
0.50
0.80
0.50
0.80
0.50
0.10
1.00
1.10
0.00
0.80
3.50
0.00
2.50
1.50
2.50
0.30
0.00
0.10
0.10
0.20
0.40
0.20
1.00
0.70
0.50
0.40
4.70
2.10
0.30
0.00
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380.00
380.00
380.00
380.00
380.00
380.00

380.00

350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00

350.00
350.00

350.00
350.00
350.00
350.00

350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00

vV nnn

VrinVinnunnnnununnVPVonununnoadanaegnnnnnan

76.00
152.00
152.00
152.00

1,900.00
190.00
114.00

9,196.00

105.00
175.00
280.00
175.00
280.00
175.00

35.00
350.00
385.00
280.00

1,225.00
875.00
525.00
875.00
105.00

35.00
70.00
140.00
70.00
350.00
245.00
175.00
140.00
1,645.00

735.00

105.00

Telephone conference with Mr. Newnam, Mr. Young and Mr. Ei
Conference with Mr. Newnam and Mr: Young regarding relevan
Review court procedures for submitting scheduling order; emai
Revise responses to Defendants' discovery requests

Review documents provided by Encore; revise discovery respon
Review and revise requests to produce

Communications with Mr. Newnam and Mr. English regarding ¢
Communications with Mr. Meilinger regarding status of case

Communications with Mr. Young regérding discovery responses
Review and revise discovery responses; communications to Mr.
Review and revise discovery responses

Finalize and serve discovery responses; review defense counsel'
Prepare documents for production; review defense counsel's ot
Communications with Mr. Lively regarding damages evaluation;
Communications with Mr. Newnam, Mr. Young, Mr. English anc
Review document production for privileged documents; prepar.
Telephone conference with Mr. Meillinger, Mr. Lively and Mr. E
Communications with Mr. Young and Mr. English regarding out:
Communications with Mr. Newnam, Mr. Young, Mr. Meillinger,
Make supplemental document production

Communications with Mr. Young and Mr. Newnam regarding st
Draft response to Mr. Smith's alleged discovery deficiencies; rex
Supplement discovery responses ' '
Supplement document production; review, revise and transmit
Communications with Mr. Young and Mr. Lively regarding damz
Communications with Mr. English and Mr. Smith regarding stat:
Communications with Mr. Smith regarding supplemental docun
Communications with Mr. English regarding discovery deficienc
Communications with Mr. Meilinger regarding damages analysi:
Communications with Mr. Lively regarding documents from Cle:
Communications with Mr. Lively regarding Clear Touch financial
Conference with Mr. Newnam, Mr. Young, Mr. Meillinger, Mr. L
Communications with Mr. Lively and Mr. English regarding Clea
Communications with Mr. Newnam, Mr. Young, Mr. Meillinger,
Review final report of Mr. Meilinger; review mediation commur
Prepare for and attend mediation

Review status of discovery responses; draft motion to compel
Review and revise motion to compel

Communications with Mr. English regarding deposition schedul:




XA

8.10/12/2016
8 10/17/2016
8 11/02/2016
8 11/10/2016
8 11/14/2016
8 11/15/2016

8 11/16/2016

8 11/17/2016
8 11/18/2016
8 11/21/2016
8 11/22/2016
8 11/28/2016
8 11/29/2016
8 11/30/2016
8 12/01/2016
8 12/02/2016
8 12/05/2016
8 12/06/2016
8 12/12/2016
8 12/13/2016
8 12/14/2016
8 12/15/2016
8 12/16/2016
8 12/19/2016
8 12/20/2016
8 12/21/2016
8 12/22/2016
8 12/23/2016
8 12/26/2016
8 12/27/2016
8 12/28/2016
8 12/29/2016
8 01/05/2017
8 01/06/2017
8 01/12/2017
8 01/17/2017
8 01/18/2017
8 01/19/2017
8 01/23/2017
8 01/25/2017
8 01/26/2017

251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251

182822
182822
183075
183075
183075
183075
183075

183075

183075
183075
183075
183075
183075
183075
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423
183423

183423

183423
183423
183690
184103
183690
183690
183690
183690
183690
183690
183690

0.00
0.20
0.00
0.00
120
0.00
0.70

0.50.

1.00
0.30
0.40
0.90
0.20
5.00
1.20
2.60
0.30
0.30
0.20
0.70
0.30
2.60
0.20
0.90
0.30
0.70
0.70
0.60
0.10
0.40
1.30
0.10
3.80
0.30
0.90
0.20
1.10
0.20
0.00
1.40
1.50
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S
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s
s
S
$
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s
S
S
s
s
$
$
$
S
S
S
S
s
S
$
$
$
$

350.00

350.00
350.00
350.00
350.00

1350.00

350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00

$
s
S
s
$
$
$

$
$
S
S
S
S
S
$
S
S
$
$
S
$
$
$
$
5
]
)
$
$
$
$
$
s
5
$
S
$
$
s
s
$

70.00

420.00
245.00
175.00
350.00
105.00
140.00
315.00
70.00
1,750.00

420.00.

910.00
105.00
105.00
70.00
245.00
105.00
910.00
70.00
315.00
105.00
245.00
24500
210.00
35.00
140.00
455.00
35.00
1,330.00
105.00
315.00
70.00
385.00
70.00
490.00
525.00

Communications with Mr. English regarding deposition schedul:
Review motion to quash Lecroy subpoena; review Trask’s motic
Communications with Mr. Smith regarding revisions to propose
Identify Georgia counsel to serve subpoena

ldentify Georgia attorneys to secure Georgia subpoenas; prepat
Review communications from Mr. Smith regarding Mr. Meilinge
Communications with Georgia attorneys regarding third-party s
Review subpoena responses from Wake County; communicatio
Communications with Valdosta attorney regarding Valdosta Cit
Communications with Mr. English and Ms. Van Hoy regarding d
Communications with Mr. English and Ms. Van Hoy regarding s
Communications with Valdosta City Schools attorney regarding
Communications with Valdosta regarding document productior
Prepare for and attend Mirs. Trask’s deposition; review correspc
Communications with Mr. Smith and Mr. English regarding disci
Prepare third party subpoenas; communications with Mr. Newr
Communications with counsel regarding third-party subpoenas:
Finalize third party subpoenas

Communications with Ms. Romanstine regarding third-party sul
Review and revise subpoenas to TS| Touch, Premier and CatchFj
Communiéations with CO, PA and Chinese counsel regarding thi
Attend Ms. Cruse’s deposition

Manage discovery issues

Correspondence with PA, GA and Chinese counsel regarding ser
Communications with Mr. Townsend, Mr. English and Mr. Smitt
Manage supplemental document production; check status of th
Communications with CO counsel regarding Premier’s subpoen:
Communications with CO counsel regarding subpoena response
Communications with CO and VA counsel regarding third-party
Communications with Ms. Fox regarding service of subpoena to
Manage supplemental document production; communications -
Communications with VA counsel regarding UC Solutions subpo
Summarize status of third-party subpoenas; prepare for and att
Communications with Mr. Brady and Mr. Smith regarding UC Sc
Evaluate document production; communications with Mr. Livel
Review documents produced by Premier Trade Solutions; comn
Communications with Mr. Newnam, Mr. English and Mr. Young
Communications with Mr. Meilinger regarding status of matter
Communications with Mr. Smith regarding defendants’ docume
Travel to and attend hearing on Trask's motion to quash; confei
Conference with Mr. Newnam, Mr. Young, Mr. Meilinger, Mr. Li



[AA

8 01/27/2017
8 02/01/2017
8 02/02/2017
8 02/06/2017
8 02/10/2017
8 02/15/2017
8 02/15/2017
8 02/16/2017
8 02/22/2017
8 02/23/2017
8 02/28/2017
8 03/06/2017
8 03/07/2017
8-03/08/2017
8 03/12/2017
8 03/13/2017
8 03/23/2017
8 04/06/2017
8 04/07/2017
8 04/11/2017
8 04/12/2017
8 04/13/2017
8 04/20/2017
8 04/25/2017
8 04/26/2017
8 04/27/2017
8 05/04/2017
8 05/05/2017
8 05/09/2017
8 05/10/2017
8 05/18/2017

8 05/19/2017

8 05/22/2017
8 05/26/2017

' 8 05/30/2017-

8 05/31/2017
8 06/05/2017
8 06/06/2017
8 06/16/2017
8 06/26/2017
8 06/27/2017

251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251

183690
184103
184103
184103
184103
184103
184103
184103
184103
184103
184103
184415
184415
184415
184415
184415
184415
184713
184713
184713
184713
184713
184713
184713
184713
184713
185023
185023
185023
185023

185023.

185023
185023
185023
185023
185023
185287
185287
185287
185287
185287

0.40
0.00
1.30
0.00
0.20
0.00
2.10
1.60
1.50
2.30
2.10
0.30
1.30
0.70
0.50
0.00
0.50
0.20
1.80
0.30
1.10
0.30
0.30
0.20
0.20
0.0
0.40
0.20
6.70
2.80
0.00
0.20
1.80
0.20
0.20
0.20
0.90
0.30
0.20
0.20
0.20

R IR I VR VR Y VY Y Y R VR VRV N ¥ SV ST SV SRV SRV N T S T WY ULV Ry S Y A Y G P Y SR A G WP AR Y AP T APV, S

350.00

350.00

350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00

350.00.

350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00

R R R R T Y Y Y AR VR L VN T Y T RV SR NV NV T, SV S AT W VY AT Y SRV ST U T AT AP GNPV PV S AV Y

140.00

455.00

70.00
735.00
560.00
525.00
805.00
735.00
105.00
455.00
245.00
175.00
175.00

70.00
630.00
105.00
385.00
105.00
105.00

70.00

70.00
315.00
140.00

70.00

2,345.00
980.00
©70.00
630.00

70.00

70.00

70.00
315.00
105.00

70.00

70.00

70.00

Communications with Mr. Wasp regarding Ronco/UC Solutions

Communications with Mr. English regarding status of discovery
Review privilege log; communications with Mr. Smith and Mr. E
Communications with Mr. English regarding Ronco and UC Solu
Communications with Mr. Smith regarding discovery issues; rev
Communications with Mr. Lively regarding status of damages as
Draft motion to compel and for sanctions; communications wit}
Draft motion to compel and for sanctions

Communications with Mr. Newnam, Mr. Young, Mr. Meilinger,

Review Mr. Meilinger's damages report

Communications with Mr. Meilinger, Mr. Lively, Mr. Newnam,
Communications with Mr. English regarding discovery and trial

Communications with Mr. Newnam, Mr. Young, Mr. Smith and

Communications with Mr. Smith, Mr. English and Ms. Van Hoy 1
Review motion for continuance; review and revise response in ¢
Communications with Mr. Smith and Mr. English regarding mot
Communications with Judge Gravely, Mr. English and Mr. Smith
Review correspondence from Mr. Smith regarding discovery iss
Communications with Mr. Newnam, Mr. Young and Mr. English
Track supplemental document production; communications to

Coordinate supplemental document production; communicatio
Prepare supplemental document production

Communications with Mr. Smith and Mr. English regarding privi
Review Mr. Higginbotham’s document production

Manage supplemental document production

Manage supplemental production and discovery issues

Manage discovery issues and production of privilege log

Review and revise privilege log

Attend ClearTouch’s 30(b)(6) deposition; consult with Mr. Newr
Attend Mr. Trask’s deposition; communications with Mr. Englisl
Communications with Mr. Smith regarding status of motions to
Review defendants’ response to motion to compel

Attend hearing on motion to compel and for sanctions; commu
Communications with Mr. English and Ms. Van Hoy regarding st
Review privilege log; communications with Mr. Young regarding
Communications with Mr. English, Mr. Smith and Ms. Van Hoy 1
Communications with Mr. English and Mr. Smith regarding disc
Communications with Mr. English and Mr. Smith regarding doct
Communications with Mr. Smith, Mr. English and Ms. Van Hoy 1
Manage electronic discovery issues

Communications with Mr. Smith regarding electronic discovery
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A

8 06/28/2017
8 07/10/2017
8 07/11/2017
8 07/12/2017
8 07/13/2017
8 07/14/2017
8 07/17/2017
8 07/26/2017
8 07/27/2017
8 07/28/2017
8 08/03/2017
8 08/04/2017
8 08/07/2017
8 08/14/2017
8 08/17/2017
8 08/18/2017
8 08/21/2017
8 08/22/2017
8 08/23/2017
8 08/30/2017
8 09/01/2017
8 09/04/2017
8 09/06/2017
8 09/07/2017
8 09/08/2017
8 09/10/2017
8 09/11/2017
8 09/12/2017
8 09/13/2017
8 09/14/2017
8 09/15/2017
8 09/16/2017
8 09/17/2017
8 09/18/2017
8 09/19/2017
8 09/20/2017
8 09/21/2017
8 09/22/2017
8 09/23/2017
8 09/24/2017
8 09/25/2017

251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251
251

251

251
251
251
251
251
251
251
251
251
251

185287
185546
185546
185546
185546
185546
185546
185546
185546
185546
185832
185832
185832
185832
185832
185832
185832
185832
185832
185832

1.30
1.70
0.30
430
0.40
0.20
0.80
0.20
0.30
0.20
3.80
2.80
0.70
0.20
1.10
1.60
2.20
0.20
1.70
0.20
0.20
0.90
2.20
4.80
1.00
0.20
4.50
2.00
6.00
3.90
1.70
2.30
2.10
3.30
3.50
2.10
4.10
0.20
6.60
5.60
11.20
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350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00

350.00 -

350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00
350.00

S
$
S
$
s
$
s
$
$
$
$
$
$
$
S
S
$
$
S
$
$
$
$
$
$
$
$
$
$
$
$
s
$
$
s
]
$
$
S
$
$

455.00
595.00
105.00
1,505.00
140.00
70.00
280.00
70.00
105.00
70.00
1,330.00
980.00
245.00
70.00
385.00
560.00
770.00
70.00
595.00
70.00
70.00
315.00
770.00
1,680.00
350.00

© 70.00
1,575.00
700.00
2,100.00
1,365.00
595.00
805.00
735.00
1,155.00
1,225.00
735.00

' 1,435.00

70.00
2,310.00
1,960.00
3,920.00

Communications with Mr. Smith, Ms. Van Hoy and Legal Eagle t
Review production of expert communications; draft response t¢
Assist Mr. English with retrieval of deposition preparation docu
Review Ms. Stengel’s email production for deposition preparati
Communications with Mr. English regarding deposition schedul
Communications with Mr. Smith regarding subpoena response
Communications with Mr. Smith regarding documents and the :
Transmit Mr. Meilinger's invoice to Mr. Newnam and Mr. Young
Communications with Mr. Smith and Ms. Van Hoy regarding Fifi
Communications with Mr. English regarding trial preparation
Outline issues to discuss with Mr. Masters during deposition pre
Attend and defend Mr. Masters' portion of Encore's 30(b)(6) de
Draft direct testimony of Mr. Masters

Communications with Mr. English and Mr. Smith regarding Mr.
Prepare Mr. Knight for his deposition

Defend 30(b)(6) deposition of Mr. Knight

Prepare direct testimony outline for Mr. Masters; prepare direc
Draft cross-examination for Ms. Trask

Draft cross-examination outline for Ms. Trask; review and revise
Review documents related to Mr. Powell

Communications with Mr. English and Mr. Smith regarding AXI ;
Review defendants' motion for summary judgment Review and
Communications with Mr. Newnam, Mr. Young and Mr. English
Review Ms. Cruse's deposition transcript to designate portions 1
Designate portions of Ms. Cruse's deposition testimony; commt
Review Mr. Masters' deposition transcript to prepare him for tr
Prepare Mr. Masters for direct examination; revise Mr. Masters
Draft timeline of key events; designate portions of Ms. Cruse-Kr
Draft cross examination for Ms. Trask; draft cross examination f
Prepare for trial; prepare witnesses for trial; draft response in o
Prepare Mr. Knight for trial testimony; communications with M
Draft brief in opposition to defendants' motion in limine; legal r
Draft brief in opposition to defendants' motion in limine; legal r
Prepare for trial; revise direct examinations; revise timelines
Draft and revise trial timelines; review and revise motion in limi
Prepare for trial; revise response in opposition to motion in limi
Prepare for trial; prepare Ms. Whalen-Stengel for direct examin
Prepare for trial

Prepare for trial

Prepare for trial

Attend trial; prepare for trial




ves

8 09/26/2017
8 09/27/2017
8 09/28/2017
8 09/29/2017

8 08/24/2017
8 08/25/2017
8 08/26/2017
8 08/27/2017
8 09/05/2017

8 09/07/2017

8 09/09/2017
8 09/14/2017
8 09/15/2017
8 09/19/2017
8 09/22/2017
8 09/27/2017

8 09/27/2017

8 11/18/2016
8 11/21/2016
8 11/22/2016
8 11/28/2016
8 11/30/2016
8 12/12/2016
8 12/13/2016
8 12/14/2016
8 12/16/2016
8 12/21/2016
8 12/23/2016

8 01/03/2017
8 01/05/2017
8 01/06/2017
8 01/12/2017
8 01/18/2017

251
251
251
251

252
252
252
252
252
252
252
252
252
252
252
252

260

339
339
339
339
339
339
339
339
339
339
339

339
339
339
339
339

185832
185832
185832
185832

183075
183075
183075
183075
183423
183423
183423
183423
183423
183423
183423

183690
183690
183690
183690
183690

11.30
9.00
11.00
9.80
277.40

2.50
4.00
2.50
1.80
5.70
3.70
3.20
4.50
3.80
1.60
2.20
1.80
37.30

1.10

3.40
4.70
4.50
2.00
0.50
0.80
3.10
2.50
1.00
1.50
0.70
24.70

0.40
2.10
3.60
0.20
2.30
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W n

350.00
350.00
350.00
350.00

375.00
375.00
375.00
375.00
375.00
375.00
375.00
375.00
375.00

375.00

375.00
375.00

310.00

185.00
185.00
185.00
185.00
185.00
185.00
185.00
185.00
185.00
185.00
185.00

200.00
200.00
200.00
200.00
200.00

3,955.00
3,150.00
3,850.00
3,430.00

98,507.00

937.50
1,500.00
937.50
675.00
2,137.50
1,387.50
1,200.00
1,687.50
1,425.00
600.00
825.00
675.00
13,987.50

341.00

629.00
869.50
832.50
370.00
92.50
148.00
573.50
462.50
185.00
277.50
129.50
4,569.50

80.00
420.00
720.00

40.00
460.00

Attend trial; prepare for trial

Attend trial; prepare for trial; review and revise jury charges
Trial; prepare for trial

Attend trial; discuss verdict with Mr. Newnam and Mr. English

Draft verdict form. Research for jury charges.

Research for and draft proposed jury charges.

Research for and draft proposed jury charges.

Research for and draft proposed jury charges.

Research for and draft motion in limine.

Complete draft motion in limine. Draft voir dire.

Modify jury charges. Research regarding additional jury charges
Research for motion for directed verdict. Draft motion for direc
Draft motion for directed verdict. Revise and edit jury charges. !
Finalize jury charges. Revised directed verdict motion.

Research regarding punitive damages on claims for breach of fic
Research regarding damages for loss of business opportunity. R

Legal research for Ms. Barker and Mr. English regarding electior

Assess documents contained on flash drive; process pst files; co
Process, organize, bates number and burn documents for prodt
Continue and compiete process, organize, bates number and bt
Protect and copy files for client, expert, and opposing counsel
Assist in locating a bates numbered document

Assess Leon County document production; begin processing pst
Complete processing of Leon County documents; Add documen
Convert files to PDF and create index to make them searchable;
Maker searchable various documents in G Drive; mail and talk v
Download and save CT production for attorney and client acces
Begin export process on files; email regarding status

Download, save, and OCR documents from CatchFire

Collect and begin to process document productions from Catch
Complete processing and place document productions on Share
Upload files to Sharefile site for expert as requested by R. Barke
Download, analyze, bates number, prepare, and upioad docum




G¢Zs

8 01/19/2017
8 02/03/2017
8 02/14/2017
8 02/16/2017
8 02/17/2017
8 02/20/2017
8 02/22/2017
8 02/24/2017
8 02/28/2017

8 03/03/2017 -

8 03/13/2017
8 03/21/2017
8 04/11/2017
8 04/12/2017
8 04/13/2017
8 04/20/2017
8 04/25/2017
8 04/26/2017
8 04/27/2017
8 05/04/2017
8 05/05/2017
8 05/08/2017
8 05/09/2017
8 05/19/2017
8 05/22/2017
8 05/26/2017
8 05/30/2017
8 05/31/2017
8 06/08/2017
8 06/09/2017
8 06/12/2017
8 06/13/2017
8 06/14/2017

8 06/15/2017

8 06/21/2017
8 06/26/2017
8 06/27/2017
8 06/28/2017
8 06/30/2017
8 07/03/2017
8 07/05/2017

339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339

183690
184103
184103

‘184103

184103
184103
184103
184103
184415
184415
184415
184415
184713
184713
184713
184713
184713
184713
184713
185023
185023
185023
185023
185023
185023
185023
185023
185023
185287
185287
185287

185287

185287
185287
185287
185287
185287
185287
185287
185546
185546

0.70
1.10
1.80
0.40
0.90
0.80
0.50
1.20
0.40
0.70
0.60
0.20

0.50 -

1.50
2.60
0.40
0.30
0.60
0.50
1.10
0.90
1.30
1.80
0.40
0.20
1.20
2.40
2.10
0.50
1.10
1.30
3.20
1.80
2.00
0.40
030
0.90
1.20
1.90
2.00
1.80
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200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00

. 200.00

200.00
200.00
200.00
200.00

‘V)-'V’r'V)-'U"-'U')-U)-'V'r'l/')-'(.hMMMM%MMMMV}MMMMMMMMMM%MMM%MM'U')-'U’»'U)-'V"-'(h

140.00
220.00
360.00

80.00
180.00
160.00
100.00
240.00

80.00
140.00
120.00

40.00
100.00
300.00
520.00

80.00

60.00
120.00
100.00
220.00
180.00
260.00
360.00

80.00

40.00
240.00
480.00
420.00
100.00
220.00
260.00
640.00
360.00
400.00

80.00

60.00
180.00
240.00
380.00
400.00
360.00

Download, inspect, bates number, and mark confidential docun
Bates number and prepare document for ENC production; uplo.
Locate documents in various document productions; print clear
Bates number documents as requested by G. English

Locate documents produced by Encore; copy to flash drive as re
Locate key documents as requested by G. English; complete cof
Add bates numbers to UCS document as requested by G. Englis
Locate copies of documents as requested by G. English

Bates number, stamp, and save documents for production as re
Bates number documents as requested by G. English; review ca.
Review Motion for Continuance as requested by G. English

Add bates stamp to document for production as requested by ¢
Import and process emails from R. Young in LAWPD software
Process documents for upcoming production

Prepare supplemental production; upload to flash drive; variou:
Research ability to make privilege log from emails; email R. Bart
Download, save, and share copy of excel from flash drive
Gather and process emails and an excel for upcoming productic
Add bates stamps and CONFIDENTIAL stamp to preduction; e-rr
Conference with R. Barker regarding privilege log; e-mail with P
Continue to {ocate documents as requested by G. English; e-ma
E-mail to P. Townsend regarding Outlook export; process pst filc
Locate documents for deposition as requested by G. English an¢
Search for "employment agreement" as requested by G. Englist
Review search techniques with G. English; extract needed docu
Search for emails for proof of production; amend privilege log a
Finalize hard copy entries for privilege log; e-mail G. English anc
Complete processing of additional e-mails from R. Young; save
Convert and bates number Higgenbothom emails for productioi
Download files from opposing counsel; assess and index the file
Prepare explanation of files opposing counsel needs to send to
Search PDF documents for information regarding C. Powell for ¢
Continue to search for documents related to C. Powell
Complete the search for documents that need to be produced ¢
Assess files sent by opposing counsel for ENC-8 production
Meeting with G. English regarding privilege log and other docur
Meeting with G. English regarding privilege log and changes ne¢
Complete and send G. English Amended Privilege Log; meeting"
Review ENC-B database in Eclipse; compile and provide e-mail v
Locate, print documents for Encore 30b6 deposition as request:
Save and print documents in preparation for Encore deposition




9¢S

8 07/06/2017

8 07/17/2017
8 08/28/2017
8 08/29/2017
8 08/30/2017
8 08/31/2017
8 09/01/2017
8 09/05/2017
8 09/07/2017
8 09/08/2017
8 09/11/2017
8 09/12/2017
8 09/14/2017
8 09/18/2017
8 09/19/2017
8 09/20/2017
8 09/21/2017
8 09/22/2017
8 09/23/2017
8 09/24/2017
8 09/25/2017
8 09/26/2017
8 09/26/2017
8 09/27/2017

8 08/24/2017

8 09/17/2015
8 06/23/2016

8 07/25/2016
8 07/29/2016
8 08/08/2016
8 11/18/2016
8 12/06/2016
8 12/12/2016
8 12/13/2016
8 12/14/2016

339
339
339
339
339
339
335
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339
339

470

T232
T232

T421
T421
T421
T421
1421
T421
T421
T421

185546
185546
185832
185832
185832
185832

185832

178465
181565

181816
181816
182259
183075
183423
183423
183423
183423

0.40
0.60
0.90
3.40
0.60
3.50
4.50
2.00
0.80
1.20
1.00
1.40
5.10
1.50
1.20
0.90
1.80
2.90
0.50
0.50
2.00
0.90
0.20
0.50
92.40

0.30

0.60
0.00
0.60

1.20
0.90
0.70
0.00
0.70
1.20
1.50
1.40
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200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00
200.00

200.00

400.00

195.00
195.00
195.00
195.00
195.00
195.00
195.00

[ 80.00
$ 120.00
$ 180.00
S 630.00
$ 120.00
$ 700.00
$ 900.00
S 400.00
$ 160.00
$ 240.00
$ 200.00
S 280.00
S 1,020.00
$ 300.00
$ 240.00
s ~ 180.00
$ 360.00
S - 580.00
$ 100.00
$ 100.00
$ 400.00
$ 180.00
$ 40.00
$ 100.00
$ 18,480.00

S 60.00

240.00

240.00

wr

234.00
175.50
136.50
136.50

.234.00
292.50
273.00

Vv nn

Search for documents to determine if produced or not

Search for Gwinnett County documents; print documents as rec
Meeting with G. English regarding trial prep; e-mail conversatio
Prepare trial exhibits; locate three emails from R. Young as reqt
Search for specific documents as requested by G. English
Preparing trial exhibits and index for RLM; e-mail G. English reg:
Search for NDA documents related to ACT; finalize trial exhibits
Upload trial exhibits for J. Horseman; gather various deposition
Search documents for viola" as requested by G. English; locate «
Communicate with J. Horseman regarding upcoming trial; save .
Scan, save, and index new trial exhibits; contact Legal Eagle for
Enter and organize exhibits in TrialDirector in preparation for w
Assist with witness preparation as requested by G. English
Download, save, and send D. Viola video and transcripts; searck
Prepare exhibit 83 and send to all; bates number additional doc
Prepare deposition transcripts for G. English;

Download, save, and distribute jury lists; prepare binder for opy
Prepare Exhibit 84; update index; assist J. Horseman in setting L
Prepare exhibit 84; e-mail J. Horseman regarding trial exhibits a
Download, save, and send Defendant's Trial exhibits; assist R. B:
Trial preparation and assistance

Assist R. Barker in creating new exhibits related to Plaintiff's exg
Update exhibits chart; print documents as requested by R. Bark
Adjust Exhibit 10 and take it to the courthouse

Prepare order for certified documents from Nevada Secretary ¢

Conference with Mr. English regarding causes of action; follow 1
Review discovery issue and strategize with Ms. Bolt Barker rega

Redact and bates-number document production

Redact and bates number additional document production
Bates number additional document production

Conference with Ms. Barker re subpoena

Draft subpoenas to third parties in Colorado, Pennsylvania and
Conference with Ms. Barker and counsel in Colorado and Penns
Bates number document production; finalize foreign subpoena:
Scan documents responsive to subpoena and save to document




JXAY

8 01/03/2017 . T421
8 01/18/2017 T421

183690
183690

040 $ 195.00 $ 78.00 Organize subpoenas to third-parties

050 S 200.00 $ 100.00 Review emails and document productions responsive to subpoe
8.50 S 1,660.00
$ 345,733.50
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625

12:15 PM
04/19/17
Accrual Basis

Encore

Transactions by Account
As of December 31, 2015

10/03/2017

£§250€2d0510Z#3SYO - SYI1d NOWIWOD - ITTIANIIYO - INd 92-€ 60 1°0 £10C - 34 ATRYRINQE L0313

Date Num Name Memo Debit
06/16/2016 5033 Meilinger Consulting, PC Trask Matter 5,000.00
09/14/2016 ALP-16.320AP  McClure, Ramsay, Dickerson & Esc Trask Matter 245.00
09/30/2016 5339 Meilinger Consulting, PC Trask Matter 2,326.50
10/04/2016 Encore-Trask Carter Smith Law Firm Trask Matter - 1,004.72
11/17/2016 161289/K Langdale Vallotton, LLP Trask Matter 260.00
11/30/2016 5943 Meilinger Consulting, PC Trask Matter 105.00
12/01/2016 2015-CP-23-0575 Joy E. Shaver Virtual Legal Service: Trask Matter 523.50
12/08/2016 18947 EveryWord, Inc. Trask Matter 1,103.20
12/31/2016 20073 EveryWord, Inc. Trask Matter 1,704.90
01/31/2017 6593 Meilinger Consulting, PC * Trask Matter 1.422.50
01/31/2017 40078009 Hangley Aronchick Segal Pudlin & £ Trask Matter 1,585.70
02/28/2017 6696 Meilinger Consutting, PC Trask Matter 12,361.50
02/28/2017 91964791 McGuire Woods Trask Matter 2,985.50
04/28/2017 6830 Meilinger Consulting, PC Trask Matter 3,727.00
05/31/2017 7110 Meilinger Consulting, PC Trask Matter 2,315.00
06/30/2017 7220 Meilinger Consulting, PC Trask Matter 6,655.00
07/31/2017 7297 Meilinger Consulting, PC Trask Matter 3,922.00
08/31/2017. 8021 Meilinger Consulting, PC Trask Matter 2,332.50
09/04/2017 3618 Bishop Reporting Services, LLC Trask Matter 215.95
09/07/2017 3637 Bishop Reporting Services, LLC Trask Matter 345.95
09/08/2017 3639 Bishop Reporting Services, LLC Trask Matter 325.85
09/11/2017 3652 Bishop Reporting Services, LLC Trask Matter 1,084.75
09/11/2017  2017-138 Hart Video, Inc. Trask Matter 425.00
09/18/2017 5,636 United Court Reports, Inc. Trask Matter - 305.90
09/25/2017 85699 Legal Eagle Trask Matter 172.67
09/27/2017 Mileage and Trav: Jimmy Higginbotham Trask Matter 177.63
09/27/2017 Witness Fee Jimmy Higginbotham Trask Matter 25.00
09/27/2017 Flight/Parking Dale Viola Trask Matter 1,566.60
09/27/2017 Hotei Dale Viola Trask Matter 189.28
09/27/2017  Winess Fee Dale Viola Trask Matter 25.00
09/30/2017 8182 Meilinger Consulting, PC Trask Matter 16,815.00
09/30/2017 7351 Meilinger Consulting, PC Trask Matter 344.50

1710-026 Resonant Legal Media, LLC Trask Matter 14,418.14
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Encore

f\igf.f;rsasis ‘ Transactions by Account
' As of December 31, 2015
Date Num : Name Memo Debit

Summary

Bishop Reporting Services, LLC 1,972.50
Carter Smith Law Firm 1,004.72
Dale Viola 1,780.88
EveryWord, Inc. : 2,808.10
Hangley Aronchick Segal Pudlin & Schiller 1,585.70
Hart Video, Inc. 425.00
Jimmy Higginbotham 202.63
Joy E. Shaver Virtual Legal Services ’ 523.50
Langdale Vallotton, LLP 260.00
Legal Eagle 172.67
McClure, Ramsay, Dickerson & Escoe, LLP 245.00
McGuire Woods 2,985.50
Meilinger Consulting, PC 57,326.50
Resonant Legal Media, LLC 14,418.14
United Court Reports, Inc. 305.90
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Costs
Copies
Federal Express

. Storage Hosting
Postage
Research
Lunches for Trial
Parking for Trial
Filing Fees
Service Fees
Deposition Transcripts
Certified Copies for SOS
Binders for Trial
Conference Call

B2 2 B Vo i Vo B 00 3072 T V5 SR 5 SR 7 N 0, S Vo SR WK 7%

1,281.80
39.75
444.80
10.64
3,662.04
419.56

- 32.00
308.70
145.00
1,953.08
58.00

521.15

7.19

8,883.71
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2es

Client:
Matter:

Matter

20677
8

Date
8 09/18/2015
8 12/14/2015
8 05/22/2016
8 07/14/2016
8 07/29/2016
8 08/08/2016
8 08/26/2016
8 09/02/2016
8 09/22/2016
8 10/24/2016
8 10/24/2016
8 10/26/2016
8 11/04/2016
8 11/14/2016
8 11/18/2016
8 11/28/2016
8 11/28/2016
8 11/29/2016
8 11/29/2016
8 11/29/2016
8 11/30/2016
8 11/30/2016
8 12/14/2016
8 12/14/2016
8 12/21/2016
8 01/05/2017
8 01/05/2017
8 01/05/2017
8 01/05/2017
8 01/05/2017
8 01/10/2017
8 01/12/2017
8 01/24/2017
8 02/17/2017
8 04/04/2017
8 04/13/2017
8 04/13/2017

Encore Technology Group LLC
vs. Keone Trask, et al

ExpCd Bill Amount

cPY 178465 $  42.40
CPY 179464 $ 3.80
CPY 181197 $ 15.20
CPY 181816 $ 7.60
CPY 181816 $  26.00
CPY 182259 $ 4.00
CPY 182259 § 2.00
cPY 182600 $ 2.00
CPY 182600 $ 1.60
cPY 182822 $ 4.80
CPY 182822 $ 6.00
cpY 182822 $ 3.60
CPY 183075 $  11.20
CPY 183075 $ 1.60
cPY 183075 $ 1.00
cPY 183075 $  131.40
cPY 183075 $ 1.00
cPY 183075 $ 5.40
cPY 183075 $  12.00
cPY 183075 $ 4.00
CPY 183075 $ 5.60
CPY 183075 $ 1.80
CPY 183423 §  37.20
CPY 183423 $  23.40
CPY 183423 $ 4.40
cpY 183690 $ 1.00
CPY 183690 $ 1.00
cpY 183690 $ 4.80
cPY 183690 $ 9.60
-CPY 183690 $ 1.80
cPY 183690 $ 1.80
cPY 183690 $ 1.60
cpY 183690 $ 5.40
CPY 184103 $ 1.80
cpy 184713 $ 1.80
cPY 184713 $ 1.00
cPY 184713 $ 0.60
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Narrative

Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Char_ge's
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges

_Copy Charges

Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges




€€g

8 05/05/2017
8 05/05/2017
8 05/05/2017
8 05/05/2017
8 05/08/2017
8 05/08/2017
8 05/09/2017
8 05/09/2017
8 05/19/2017
8 05/22/2017
8 05/22/2017
8 05/22/2017
8 05/22/2017
8 05/31/2017
8 06/05/2017
8 06/22/2017
8 06/30/2017
8 07/13/2017
- 8 08/23/2017
8 09/01/2017
8 09/06/2017
8 09/06/2017
8 09/08/2017
8 09/12/2017
8 09/17/2017
8 09/17/2017
8 09/20/2017
8 09/22/2017

8 09/22/2017

8 09/22/2017
8 09/22/2017
8 09/22/2017
8 09/22/2017
8 09/22/2017
8 09/22/2017
8 09/23/2017
8 09/23/2017
8 09/26/2017
8 09/26/2017
8 09/26/2017
8 09/29/2017

cpy
cPY
cpY
cpY
Py
cpy
cPY
cpy
cpy
Py
cpy
CcPY
CPY
CcPY
cpy
cPY
cpy
CcPY
cpY
cpY
cpy
cpy
Py
cpy
CcPY
cpy
CPY
CcPY
CcPY
cPY
CcPY
cpy
cPY
Py
cpY
cpy
cpy
Py
cpy
cPY
CchY

185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185023
185287
185287
185287
185546
185832

Y Y R L I T O L T Uy P VNS PV 7 7 Y Y

76.20
15.60
69.00
46.40
25.60
48.00
5.00
5.00
7.20
4.20
13.80
1.80
3.20
21.20

69.00

2.00
12.40
3.20
15.60
240
6.40
49.80
2.40
7.20
8.00
2.40
64.80
7.00
2.00
44.60
1.80
2.60
8.00
45.80
15.60
20.40
6.00
58.80
75.20
4.60
10.40
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Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Chérges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges
Copy Charges




ves

8 12/27/2016
8 05/05/2017

8 09/18/2015
8 09/18/2015
8 10/05/2016
8 01/05/2017
8 04/06/2017
8 05/15/2017
8 07/17/2017
8 08/15/2017
8 08/21/2017
8 08/29/2017
8 08/30/2017
8 09/13/2017
8 08/20/2017
8 09/25/2017
8 09/25/2017
8 09/25/2017
8 09/26/2017
8 09/27/2017
8 09/27/2017
8 09/28/2017
8 10/02/2017

8 08/04/2017
8 09/26/2017

8 07/14/2016
8 11/04/2016
8 11/15/2016
8 11/21/2016
8 11/22/2016
8 12/21/2016

FDX
FDX

HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD
HRD

LT
)

POS
POS
POS
POS
POS
POS

183423
185023

178465
178465
182822
183690
184713
185023
185546
185832
185832
185832
185832

185832

181816
183075
183075
183075
183075
183423

$ 1,281.80

$ 20.49
$ 19.26
$ 39.75

$  150.00
$  30.00
$ 3174
$  115.00
$ 3174
$ 3174
$ 1,735.38
$ 3174
$  217.70
$ 5800
$ 15.26
$  505.89
$ 3174
S 144.45
$ 52.17
$ 7.19
$ (0.38)
$  108.00
$ 12.07
$  103.25
$ 3200
$ 3,444.68

S 22240
222.40
444.80

w

1.57
3.85
0.93
115
1.36
1.78
10.64

[SRT 37 SRV ST SET S

Federal Express Corporation; Invoice # 5-648-20191; Federal Express sent 12/13/16 to Dylan Steinberg; Hangley Aronchick Segal Pud
Federal Express Corporation; Invoice # 5-787-92432; Federal Express sent 4/21/17 to Greg English from James Higginbotham; Duluth

Clerk of Court; Invoice # SCrandall; Cost Advanced - Filing Fee for Complaint

Greenville County Sheriff's Office; Invoice # SCrandall; Cost Advanced - Service of Summoans, Complaint and Civil Action Coversheet ¢

Greenville County Circuit Court; invoice # SJC; Cost Advanced - Motion to Compel Filing Fee

Checkmate, Inc; Invoice # 1153334 & 1151493; Cost Advanced - Service on CatchFire Funding and Premier Trade Solutions

Greenville County Circuit Court; Invoice # GIJE; Cost Advanced - Filing Fee
Greenville County Circuit Court; Invoice # SCrandall; Cost Advanced - Filing Fee

EveryWord, Inc; invoice # 12780 and 12781; Cost Advanced - Deposition of Keone Trask and Clear Touch on 5/9 and 5/10/17

Greenville County Clerk of Court; Invoice # GJE; Cost Advanced - Filing Fee

Bishop Reporting Services, LLC; Invoice # 3549; Cost Advanced - Deposition of Michael Meilinger
Nevada Secretary of State; Invoice # DGE; Cost Advanced - fee for certified copies of filings

Legal Eagle Inc; Invoice # 85510; Cbst Advanced - Exhibit Stickers

Legal Eagle Inc; Invoice # 85620; Cost Advanced- Binders for Trial

Greenville County Circuit Court; Invoice # SIC; Cost Advanced - Filing Fee

McAlister's Deli; Invoice # SCrandall; Cost Advanced - Lunches for trial on 9/26/17

Publix; Invoice # Gift Card; Cost Advanced - Lunches for trial on 9/25/17

Soundpath Conferencing; Invoice # 8642428200-091217; Cost Advanced - Conference Call 9/11/17
Overpayment for lunch on 9/26/2017

Soby's On The Side; Invoice # 0121; Cost Advanced - Lunches for trial on 9/27/17

Zoe's Kitchen; Invoice # 10026; Cost Advanced - Lunches for trial on 9/27/17

Brick Street Cafe; Invoice # 9; Cost Advanced - Lunch for Trial 9/28/17

Greg English; Invoice # GJE; Cost Advanced - Trial Parking Expenses

-

doelegal; Invoice # 16752; ; - Monthly Storage Hosting and 2 additional Eclipse Licenses - July 2017
doelegal; Invoice # 16843 - Monthly Storage Hosting and 2 additional Eclipse Licenses - August 2017

Postage and Mailing Expense
Postage and Mailing Expense
Postage and Mailing Expense
Postage and Mailing Expense
Postage and Mailing Expense
Postage and Mailing Expense
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GEG

8 08/28/2017 RES
8 09/28/2017 RES
8 09/28/2017 RES

185832 $  255.05
$  756.98
$ 2,650.01
$ 3,662.04

Online Legal Research 7/27/17 to 8/26/17
Online Legal Research - Westlaw 8/27/17 to 9/26/17
Online Legal Research - Westlaw 8/27/17 to 9/26/17
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Encore Technology Group, LLC, ) C.A. No.: 2015-CP-23-05757
)
Plaintiff, ) DEFENDANTS’ RESPONSE AND
' ) OPPOSITION TO PLAINTIFF’S
V. ) MOTION FOR JUDGMENT
) INCLUDING RESTITUTION,
Keone Trask and Clear Touch Interactive, ) EXEMPLARY DAMAGES,
Inc. f/k/a Clear Touch Interactive, LLC, ) ATTORNEYS’ FEES, EXPERT
) WITNESS FEES, COSTS AND
Defendants. ) OTHER EXPENSES
)

I INTRODUCTIQN

Defendants Keone Trask (hereinafter “Trask”) and Clear Touch Interactive, Inc.
(hereinafter “Clear Touch,” and collectively with Trask, “Defendants”), through their undersigned
counsel, respectfully file this Response and Opposition to Plaintiff’s Motion for Judgment
Including Restitution, Exemplary Damages, Attorneys’ Fees, Expert Witness Fees, Costs, and
Other Expenses (P1. Mot. Judg.). For the reasons set forth below, and in Defendants’ Post.-Trial
Motions, Defendants respectfully request the Court order Plaintiff to elect its remedy (if it does
not graﬁt one of Defendants’ post-trial motions rendering the issue moot), deny Plaintiff exerﬂplary
damages, deny Plaintiff attorneys’ fees, expenses and costs, or in the alternative reduce any award
of attorneys’ fees and costs.

IIL. ELECTION OF REMEDIES
A. Encore Must Elect a Remedy to Prevent Duplicative Recovery

Encore must élect a remedy in order to prevent duplicative recovery. The Court recognized

election of remedies issues were at play in this case immediately following entry of the verdict.

This remains the case and Encore cannot avoid this unassailable fact by summarily stating the
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doctrine is inapplicable. Encore’s post-trial filing provides no substantive argument to show it

should avoid electing its remedy; and instead relies upon general citation to readily distinguishable
case law to summarily state the doctrine is inapplicable. That is not enough for Encore to avoid
electing its remedy and receive duplicative recovery- Encore’s argument against electing its
remedy ignores the manner in which it presented its damages to the jury, its own expert’s trial
testimony concerning those damages, and the fact that not doing so would result in duplicative
recovery.

“Electibn of remedies involves a choice between different forms of redress afforded by law
for the same injury or different forms of proceeding on the same cause of action.” Taylor v.
Medencia, 324 S.C. 200, 218, 479 S.E.2d 35, 44 (1996). “The basic purpose of election of
remedies is to prevent double recovery for a single wrong.” Williams v. Riedman, 339 S.C. 251,
275,529 S.E.2d 28, 40 (Ct. App. 2000). "“[T]he doctrine of election of remedies ‘does not require
election between distinct causes of action arising out of separate and distinct facts,” but a plaintiff
rﬁust elect his remedy ‘where two distinct wrongs result only in a single and the same loss...if they
may nét be pursued together without 'prejudice to defendant.”” Rivers v. Rivers, 292 S.C. 21, 31
(Ct. App. 1987) citing 28 C.J.S. Election of Remedies § 3 at 1065 (1947). The purpose of the
doctrine is prevention of duplicative recovery making its application necessary under the
circumstances.

1. Encore Ignores the Manner in which it Presented its Damages at Trial

At trial Encore presented Plaintiff’s Exhibit 10-H entitled “Summary of Damages” as a
representation of all the harm it claimed to have suffered due to Defendants’ alleged actions. In
presenting that to the jury it did not differentiate the underlying facts or causes of action it claimed

gave rise to the damages in specific tables or the items within each. Rather, Pl. Exhibit 10-H was
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presented as a reflection of the harm Encore suffered due to all of Defendants’ alleged actions.
Encore could have specified that certain caﬁses of action correlated to a parﬁcular table, but it
chose not to do so. The jury clearly relied upon and utilized Pl. Exhibit 10-H in rendering the
verdict. The Plaintiff cannot now claim that distinct actions and specific and separate causes of
action relate to different damage items within Plr. Exhibit 10-H when it failed to do so at trial. It
chose to present that exhibit as a summation without distinction and enjoyed the benefit of jury
not being wed to awarding certain items upon specific and distinctive facts.
2. Encore Ignores its Own Expert’s Testimony

Encore’s argument against electing its remedy also ignores its expert, Michael Meilinger’s
trial testimony regarding the interplay of the damage Tables in Pl. Exhibit lO-H“ As detailed in
Defendants’ Post-Trial Motions, the Verdict Form clearly shows the jury utilized Tables 1 and 2
from Pl. Exhibit 10-H to render the verdict and Mr. Meilinger testified that the jury awarding
damages reflected in Table 2 precluded awarding those in Table 1. (See Def. Post-Trial Mot. at 2-
4). Encore’s post-trial arguments ignore its own expért’é testimony on this point and attempt to
recover damages he said were not recoverable should the jury award damages from Table 2. (See
Pl. Mot. Judg. at 4-7 - arguing Plaintiff should recover damages for breach of loyalty‘ and breach
of fiduciary duty along with those awarded under breach of contract with fraud which encompass
the damages in Table 2). The jury utilized the damage figure from Table 1 to award the
$375,733.40 under the Breach of Duty of Loyalty claim (apportionment of compensgtion Encore
sought to recover). Encore seeks to recover those damages along with the damages awarded under
the Breach of Fiduciary Duty cause of action and Breach of Contract with Fraud claim. (P1. Mot.
Judg. at 6). The verdicts rendered under those causes of action are comprised of damages from

Table 2 in whole or in part respectively. Mr. Meilinger’s testimony was clear that recovery of

538

1G2G0€2d0S1L0Z#ISVO - SYATd NOWWQD - ITHANIIHD - Nd 0€:21 G1L AON L102Z - AT ATIVOINOYLOFZ



Table 2 damages precluded recovery of damages from Table 1. Thus, according to Encore’s own
expert, it cannot recover the damages awarded for Breach of LoyaIty if it receives those given
under either the Breach of Fiduciary Duty or Breach of Contract with Fraud causes of action.!

A party should not be able to contradict their own expert’s frial testimony in order to
recover damages he testified it would not be entitled to should the jury award another category of
- damages. |

3. The Cases Cited by Encore are Distinguishable

Encore presents little to no substantive argument showing the election of remedies doctrine
is inapplicable. Rather,.it cites to two distinguishable opinions for general propositions which fail
to take in to account the circumétances of each particular case and the one at hand. Consideration
of the actual facts and circumstances of the cases Encore relies upon shows that the overly general
propositions for which Plaintiff cites them are inapplicable in this case and that it must elect its
remedy in order to avoid double recovery.

Encore first cites to GTR Rental, LLC f/k/a CitiCapital Trailer Rental, Inc., v. DalCanton
and Capital City Trailer, LLC in which the Court held that the Plaintiff did not have to elect its
remedy because the case involved a “complex series of transactions undertaken by Defendants”
accomplished “over a lengthy period of time.” (Pl. Mot. Judg. at 5 citing 318 S.C. 171, 175, 456
S.E.2d 429, 432 (Ct. App. 1995). Encore offers no explanation or analysis to show GTR’s
applicability to the matter at hand and why this Court should allow Plaintiff to forego electing its

remedy.

~ ! Encore also ignores the fact that the jury’s Breach of Fiduciary Duty award of $675,361is comprised of the first
three items in Table 2. Those damages were also awarded under the Breach of Contract with Fraud claim; thus,
precluding Encore from recovering both.
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In GTR, the Plaintiff GTR Rental, LL.C (f/k/a CitiCapital Trailer Rental, Inc.) was a trailer
léasing company in St. Louis which sﬁed three defendants — DalCanton (VP of CitiCapital’s trailer
leasing division); Gillion (Regional Sales Manager of CitiCapital); and one corporate entity,
Capital City Trailer, LLC (an entity established by Gillion while employed by CitiCapital). The
evidence at trial established these Defendants undertook a series of actions which harmed the
Plaintiff. GTR at 514. Specifically, the evideﬁce showed Gillion, acting for Capital City, would
submit falsified credit approval requests to DalCanton who was acting for CitiCapital. DalCanton
would then approve the credit requests and lease CitiCapital trailers to Capital City at below market
rates, which Capital City would then sublease to CitiCapital’s existing customers at market rates.
On various occasions Capital City would not pay CitiCapital on the sham leases. Evidence showed
Gillion and DalCanton provided false assurances to customers that the two companies were sister
entities. It also established that Capital City would sell CitiCapital’s trailers to third parties and
keep the proﬁts. Additionally, the Plaintiff showed Capital City instructed CitiCapital customers
to remit payments directly to it rather than the Plaintiff.

Each of those actions were separate and distinct acts in which DalCanton and Gillion were
violating their respective fiduciary duty to their employer, defrauding the plaintiff, taking its
property or diverting proﬁté. Those actions gave rise to distinct harms for which the jury awarded
damages against each defendant.? The seemingly duplicative verdicts on the fiduciary duty, and

conversion claims were rendered against two separate individuals who undertook distinct actions

2 The jury verdict was as follows:
DalCanton — Fiduciary Duty $88,450; Conversion $205, 803; Fraud $46,544; UTPA $71,544.
Gillion — Fiduciary Duty $88,450; Conversion $205,803; Fraud $3,000; UTPA $46,544; Breach K $116,125

Capital City - Conversion $10; Fraud $10; UTPA $10.
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in causing the harm under those causes of action. Simply put, the harm for those causes of action
may have been the same but Gillion and DalCantoﬁ undertook different acts to cause it.
Importantly, the opinion lacks sufficient detail to determine if the harms were in fact the same.?
Further, there was no cause of action under which the jury awarded damages by adding up the
damages awarded under the other claims as it did‘ in this case. - |

All these are key differences in the G7R case and the matter at hand. Most importantly,
here, the jury’s award under the Breach of Contract with Fraud claim encompassed all of the
damages awarded under the other causes of action and are therefor_e undeniably duplicative of the
awards under those other causes of action.* That award is the entirety of Encore’s losses and it
cannot now claim a damages figure comprised of all the other damage awards is separate .and
distinct. Encore cannot escape this fact by citing to GTR’s general statement that-a series of acts
undertaken by two individuals and a company constitute separate wrongs negating the need for the
plaintiff to elect its remedy. Regardless of whether the actions underlying certain claims were
distinctive or not, to avoid electing a remedy, those actions must have resulted in distinct harm to
the Plaintiff. That crucial distinct harms element is lacking in this case and requires Encore elect

its remedy to avoid duplicative recovery.

Encore also cites to Rivers v. Rivers; a family court case involving claims for alienation of

affection and criminal conversion. 292 S.C. 21 (Ct. App. 1987). Encore cites the Rivers Court’s

3 The GTR opinion does not reveal how Plaintiff presented its damages to the jury, which actions of the individual
Defendants resulted in the harms alleged and awarded, whether it differentiated what actions gave rise to which claims
and how each lead to the damages sought under that particular cause of action. Lacking that detail makes GTR
inapplicable to the case at hand in light of the manner in which Encore presented its damages at trial and its impact on
applicability of the doctrine.

4 See Def. Post-Trial Mot. at 2-4 including fn3 and 4 showing the calculation for the Breach of Contract with Fraud
figure:

$375,733.40 (breach loyalty) + $675,361 (breach fiduciary) + $424,945 (causes of action I1I-V) = $1,476,039.40.
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conclusion that the Plaintiff did not have to elect its remedy because “[t]he causes of action [were]
distinct, they arose out of separate and distinct facts, and the two alleged wrongs did not result in
a single and the sarhe loss.” (Pl Mot. Judg. at 5 citing Rivers, 292 S5.C. at 29—31). Here, the
Defeﬁdants’ alleged wrongs resulted in the same loss which the jury awarded under the Breacﬁ of
Contract with Fraud claim. Without distinct damages, Encore is required to elect its remedy in
order to avoid duplicative recovery and Rivers does nothing to change that reality.

B. Encore Should Not Receive Exemplafy Damages

At trial the jury awarded Encore punitive damages under various causes of action. It also
found that Defendants violated the South Carolina Trade Secrets Act (“SCTSA”) in willful,
wanton, or reckless disregard of Plaintiff’s rights. The SCTSA gives the Court discretion to award
exemplary damages of up to twice the actual damages awarded for trade secret misappropriation
“upon a finding of willful, Wanton,. or reckless disregard of the plaintiff’s rights” S.C. Code Ann.
§ 39-8-40. Encore‘argues it should receive exemplary damages in addition to the punitive damages
awarded at trial; an outcome contrary to controlling law.

“As with actual damages, a plaintiff can recover damages that are punitive in nature only
once, either as expressly-designated punitive damages or as trebled damages [exemplary
damages], where their recovery concerns a single wrong.” Smith v. Strickland, 314 S.C. 192, 442
S.E.2d 207, 210 (Ct. App. 1994). In Smith the Court held that the plaintiff could not recover
punitive damages under causes of action for fraud or construcﬁve fraud as well as exemplary
damages under the South Carblina Unfair Trade Secrets Act claim where the punitive damage
awards were given under different causes of action for the same actual harm (ecohomic rloss

suffered by the Plaintift).
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Here, the jury awarded damages for the sales to Leon County totaling $424,945 under the
following causes of action: (IV) SCT-SA v Trask and Clear Touch; (IIT) Breach of Contract v Trask;
and (V) Tortious Interference v Clear Touch; and includéd those damages total in its $1,476,039.40
award under the Breach of Contract with Fraud claim against Trask. The jury awarded punitive
damages against Trask under the Breach of Contract with Fraud claim and against Clear Toﬁch

| under the Tortious Interference cause of action. The Verdict Form clearly shows the jury awarded
the same actual damages (sales to Leon County) under all these causes of action. Therefore, the
award of punitive damages against the Defendants for the same actual harm as that awarded under
the SCTSA claim — sales to Leon County - precludes Encore from recovéring exemplary damages
under the Act. |

Based upon.'the actual damages awarded and more importantly in this context, the punitive
damages awarded by the jury under the Breach of Contract with Fraud and Tortious Intefference
claims, the Court awarding exemplary damages to Encore under the SCTSA would not serve the
purpose of such awards and result in double recovery for the Plaintiff.

C. Encore Should Not Receive Equitable Restitution in this Case

Erllcore argues it is entitled to restitution in this case under its equitable cause(s) of action.

(P1. Mot. Judg. at 3-4). Plaintiff’s argument ignores the fact there is an adequate .remedy at law

afforded by the jury’s verdict.®> As noted in Defendant’s Post-Trial Motions, that verdict

compensated Encore for the damages it claimed to have suffered and any award of additional

damages under its equitable claims would result in double recovery. Further, the evidence

S “Generally, equitable relief is available only where there is no adequate remedy at law ...” Milliken & Co. v. Morin,
386S.C. 1, 8, 685 S.E.2d 828, 832 (Ct. App. 2009)(internal citations omitted). “An ‘adequate’ remedy at law is one
which is as certain, practical, complete and efficient to attain the ends of justice and its administration as the remedy
in equity.” Id. -
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provided by Defendants to the Court demonstrates Encore came to the court of equity with unclean
hands, thereby barring its ability to recover under any equitable cause of action. (See Def. Post-
Trial Mots. at 34-35).® Therefore, Encore is not entitled to equitable restitution.’
III.  ATTORNEYS’ FEES AND COSTS

Under South Carolina law, “[ajttorney’s fees are not recoverable unless authorized by
contract or statute.” See Jackson v. Speed, 326 S.C. 289,307, 486 S.E.zd 750, 759 (1997). Encore
seeks to recover its attorneys’ fees under the SCTSA and Trask’s Non-Disclosure Agreement.

As an initial matter, Encore has no' contractual basis for recovering attorneys’ fees and
costs under its Non-Disclosure Agreement. The General Provisions clause upon which Encore
relies does not address prevailing in an action for breach of the Agreement, but ratﬁer succeeding

in obtaining an injunction to prevent violation of the covenants within it. That provision reads:

The parties hereto recognize that irreparable damage will result to the Company in the event of the
breach of any of the covenants and assurances made by Employee in this Agreement. The parties
therefore agree that the Company shall be entitled, in addition to any other remedies or damages
available to it under the South Carolina Trade Secrets Act or other statutory or common law, to
obtain injunctive relief without bond in order to restrain the violation of such covenants by
Employee. In the event that the Company prevails, in wholé€ or in part, in any such action, Employee
shall be liable to the Company for all of its costs and expenses, including, without limitation,
reasonable attorney fees and expert witness fees.

(Exh. F Def. Post-Trial Mot.)(emphasis added). The language of the contract allows Encore to
recover attorneys’ fees and costs should it prevail “in any such action.” The only ection noted in
that provision is one in which the Company obtains an injunction. Thus, under this Encore drafted
documenf, “any such action” is not referring to an action for breach of contract buf one in which

the Company obtains an injunction to prevent breach of the covenants. That was not done in this

6 See Stengel Dep. 76-80, 87-89, 91-103, 112, 118-121 (including all exhibits referenced in these pages); Masters
Dep. 35, 39-41, 43, 45-46, 52-55, 55-65 (including all exhibits referenced in these pages).

7 Should the Court award the $5.5M restitution (damages from Table 3 of P1. 10-H) Encore seeks for its equitable
claims, then according to Mr. Meilinger’s testimony, the Plaintiff cannot recover damages from either Table 1 or
Table 2 of P1. Exh. 10-H. Therefore, if the Court awarded Encore the restitution sought, then it would not be
entitled to any of the other damages awarded as they are all derived from Tables 1 and 2 of P1. 10-H.
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case, which renders the provision inapplicable and foreéloses Encore’s ability to recoup its costs,
including expert witness fees. |

The SCTSA gives the Court discretion to award reasonable attorneys’ fees to the prevailing
party in a trade secret case where the misappropriation is found to have been willful. S.C. Code
Ann. § 39-8-80(“If...willful misappropriation exists, the court may award reasonable attorneys’
fees to the prevailing party.”). The Act does not provide for awarding costs. The jury found willful
misappropriation in this case. Thus, it is within the Court’s discretion to determine if attorneys’
fees should be awarded at all, and if so, in what amount.

Encore claims it is entitled to attorneys’ fees of $345,601 and costs of '$94,900.45.8 The
Plaintiff should not be awarded the fees and costs sought because it has failed to carry its burden
to provide the Court with evidénce showing they are reasonable and appropriate. Alternatively, if
the Court determines Encore should be awarded fees and costs, they should be substantially
reduced because they are excessive and unreasonable as detailed below.

A. Encore Failed to PrO\;ide Evidence of Reasonable Fees and Costs

“Where a contract exists, the award of attornéys’ fees is left to the discretion of the trial
judge....” Am. Fed. Bank, FSB v. Number One Main Joint Venture, 321 S.C. 169, 175, 467 S.E.éd
439 (1996). Likewise, the SCTSA gives the Court discretion to determine if r'easonable attorneys’
fees should be awarded and if so, in what amount. S.C. Code Ann. § 39-8-80. '

As the party seeking fees and costs, Encore bears the burden of submitting sufficient proof
showing they are reasonable. See Abbott v. Gore, 304 S.C. 116, 119, 403 S.E.2d .154, 157 (Ct.
App. 1991)(“A party who seeks attorneys’ fees has the burden to show that request is well-founded

and failure to offer any evidence on the issue of attorneys’ fees precludes an award.”); Liberty Mut.

8 Defendants maintain Encore cannot recover its costs however they have addressed the cost recovery issue from this
point as if the Plaintiff can seek to recoup its costs in the event the Court determines that to be the case.
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Ins. Co., v. Employee Resource Mang., Inc., 176 F. Supp. 2d 510, 531 (D.S.C. 2001)(internal

citation omitted)(“The party seeking recovery‘ of attorneys’ fees bears the burden of

29

‘[d]Jocumenting the appropriate hours expended and hourly rates.””). ‘Encore has failed to carry its
burden to submit sufficient evidence showing that its fees and costs are reasonable.

' Sbeciﬁcally, in support of its fee and costs request, Encore submitted the Affidavit of
Gregory J. English, Esq. in which he provides a summary breakdown of the hours spent and hourly
fees charged by those who worked on the case. Exhibit A is attached to that Affidavit and said to
be “[a] detailed statement showing how this time was spent.” (English Aff. at 2). Exhibit A
however fails spectacularly in this regard.

For each charge, Exhibit A contains columns noting the date, identity of timekeeper, hours,
rate,. amount of charge, and narrative. The narrative column is supposed to reflect the timekeeper’s
activities making up the particular charge. Plaintiff’s counsel utilized block billing in the narrative
column of .Exhibit A assigning numerous tasks to single charges. There are some 545 entries in
Exhibit A; however, only 20% of them show complete entries in the narrative column.
Consequently, 436 of the 545 entries (or 80%) are incomplete and fail to show what activities
counsel undertook to generate those 436 charges. Without the vast majority of the information
v necessary to evaluate the reasonableness of Encore’s claiméd fees, the Court cannot make a
determination on the issue. Further, Encore’s failure to submit complete information concerning
its fees robs Defendants of the ability to review and challenge unreasonable charges. Even without
this information, Defendants are aware of numerous issues with the fees and expenses Encore
seeks, which are addressed below.. ‘Defendants can only imagine the additional items a complete

accounting would reveal.

11
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It was Encore’s burden to provide the Court evidence that the fees and costs it seeks are
reasonable. The Plaintiff failed to carry that burden. Therefore, the Court should deny Encore’s
request for attorneys’ fees and costs outright.

In the alternative, Encore’s failure to present adequaté time records should result in at least
an 80% reduction of its fees representing the percentage of incomplete time entries submitted. In
Uhlig, LLC v. Shirley, the District Court was faced with a similar situation in which Plaintiff”s
counsel failed to submit time records in a manner which would allow the court to evaluate the
reasonableness of time spent on the litigation. 895 F. Supp. 2d 707 (D.S.C. 2012). The District
Court reduced the fees sought by 60% noting that “[t]he party seeking an award of fees should
submit evidence supporting the hours worked and rates claimed. Where the documentation of
hours is inadequate, the district court may reduce the award accordingly.” Id. at 714 citing Hensley
v. Eckerhart, 461 U.S. 424, 433 (1983). Encore should be subjected to the same treatment.

B. Encore’s Claimed Fees and Expenses are Unreasonable and Shouid be Reduced

Should the Court decide to award Encore fees and/or costs, the amounts sought are
unreasonable and should be reduced for the additional reasons set forth below.

1. Attorneys’ Fees Sought are Unreasonable
Encore seeks a total of $345,601 in attorneys’ fees. That amount is unreasonable under the
circumstances and should be substantially reduced because Encore:
a. Overcomplicated the matter;
b. Undertook many unnecessary and unreasonable actions including:
1. Serving 16 subpoenas and using documents and information from only 5;
ii.  Filing unnecessary motions;

iii.  Duplicating actions and activities;

12
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¢. Submitted vague and incomplete time records; and
d. Failed to establish the hourly rates charged were reasonable.

To determine the amount of reasonable attorneys’ fees the Court considers the: (1) nature,
extent, and difficulty of the legal services rendered; (2) time and labor necessarily devoted to the
case; (3) professional standing of counsel; (4) contingency of compensation; (5) fee customarily
charged in the locality for similar services; and (6) beneficial results obtained. Blumberg v. Nealco,
Inc., 310 S.C. 492, 494, 427 S.E.2d 659, 660 (1993).

L Nature, Extent, and Difficulty of Legal Services Rendered

As detailed below, Encore overcomplicated this matter resulting in é great deal of
unnecessary and unreasonable activity. Admittedly, this case was factually complicated and
involved numerous causes of action; however, at its core it was a breach of duty of loyalty and
' non-technical trade secret case. Encore’s pursuit of never-ending discovery, amorphous theories
of liability, and other litigatioﬁ tactics morphed this matter into a much more difficult and complex
case than necessary and as a result generated scores of unnecessary activity and expense.

ii.  Time and Labor Necessarily Devoted to Case

The amount of time and labor Encore claims to have dedicated to this case was not
necessary under the circumstances.

First, this was not an incredibly lengthy litigation with the majority of activity occurring
over the course of 12-14 months. This case was comxilenced on September 18, 2015 and tried
almost exactly two years later the week of September 25, 2017. The actual duration of activity
was even less than the two years from filing to .tria]. Defendants filed Answers on November 13,
2015. There was a lull in activity and Defendants served their first discovery requests in late April

2016. Encore served its first set of discovery requésts in July 2016. Written responses and
. AN
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document production were exchanged in the fall of 2016 at which point activity in the case became
steady up to and including trial. Therefore, the vast majority of activity in this case was done over
the course of 12-14 months.

Second; much of the activity Encore undertook in this matter was unnecessary and
unreasonable as illustrated by the actions noted below. Encore overcomplicated this matter and
utilized litigation to dig into and disrupt Clear Touch’s business; It now seeks to have Defendants
pay for this unnecessary activity, a request the Court should deny.

a. Encore issued 16 subpoenas and used responses from only 5 for its case

Throughout the fall of 2016 Encore subpoenaed sixteen parties, including Clear Touch’s
' accountants, numerous customers and business entities in North Carolina, Georgia, Pennsylvania,
Coiorado, and Florida, and Clear Touch’s new distributor which it was set to commence business
with starting January 2017.° Encore claimed this was all necessary discovery and expended a great

deal of time and expense in dealing with these subpoenas, a fact its own post-trial submissions

reference and which is confirmed by the limited information contained in Exhibit A to Mr.

English’s Affidavit. It had to determine who it wanted to subpoena, enlist foreign counsel to

® Encore issued the following subpoenas in this case:
1. Smith & Shine CPAs (9.2.16)- Clear Touch’s Accountants
2. Lecroy, Inc. (9.13.16) — Clear Touch Reseller in GA
3. Lecroy, Inc. (9.30.16)
4. Gary Lecroy (9.30.16) — Principal of Lecroy, Inc.
5. Collaboration Solutions, Inc. (11.4.16) — (FL) Reseller
6. Gwinnett County Public Schools (11.4.16) — Customer
7. Leon County Schools (11.4.16) (FL) — Customer :
8. Wake County Public School System (11.4.16)(NC) —.Customer
9. Winston-Salem/Forsyth County Schools (11.4.16)(NC) — Customer
10. Jimmy Higginbotham (11.15.16)(GA) — Former Encore and Clear Touch Employee
11. Valdosta City School District (11.17.16)(GA) — Customer
12. Catchfire Funding (12.14.16)(CO) — Entity handled IRA investment into Clear Touch
13. Premier Trade Solutions, Inc. (12.14.16)(CO) — Clear Touch Factoring Company
14. TSITouch (12.21.16)(PA) — Former Clear Touch Supplier
15. Ronco Specialized Systems, Inc. (12.27.16)(SC/NY) — Clear Touch Reseller
16. UC Solutions, LLC (12.30.16)(VA) — Clear Touch new distributor starting 1.1.17

14
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subpoena the vast majority of thesg out of state entities, process and review responsive documents
(totaling at least over 19,000 pages of documents), discuss these items with the client, and address
motions to quash filed by Defendants. In the end, Encore only utilized documents gathered from
five of the sixteen subpoenas it issued — Higginbotham, TSITouch, Premier Trade Solutions,
Catchfire, and Smith & Shin. No documents or information from the eleven other subpoenas was
presented or relied upon at trial. The tremendous amount of time and expense Encore expended
on these eleven subpoenas was all for not. Defendants already had to pay its own counsel to deal
with the onslaught of unnecessary activity related to these subpoenas, including incurring fees for
drafting and filing motions to quash and arguing them before the Court.!® Each time Encore
opposed a motion to quash it presented some reason it claimed the subpoena was necessary.!! As
shown by what Encore actually utilized in its case, only a small fraction of that activity was
necessary and Defendants should not have to pay for Encore expending unreasonable time and
expense on fishing expeditions.
b. Encore filed unnecessary motions

Encore submitted unnecessary filings, including staunch oppositions to reasonable requests
for continuance of trial following the Plaintiff’s unorganized document dump of hundreds of
thousands of pages of documents and subsequent late production of over ten thousand pages of
responsive documents on May 31, 2017. Most notable among Encore’s unnecessary motions was

its Second Motion to Compel and for Sanctions. Judge Seals heard that motion and in denying it

10 Defendants had to file three motions to quash; each of which was heard in separate hearings on 10.20.16, 1.5.17
and 1.25.17.

1 For example, in opposing Defendants® motion to quash the subpoenas to Ronco and UC Solutions, Encore claimed
they needed the documents from these companies reflecting their business arrangement with Clear Touch so its expert
could value the lost business opportunity damages. (See Def. Resp. and Opp. P1. 2™ Mot Compl. at 14 and Exh. J —
1.25.17 Trans. 15:14-19). In reality, the expert did not need nor use the documents obtained from UC and Ronco in
calculating the lost business opportunity.

15
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ruled that the items Encore sought had already been sufficiently produced ip some form or fashion,
did not exist, or were not relevant. (Jl{dge Seals 6.7.17 Order). Encore’s needless and aggressive
opposition to circﬁmstances of its creation and its filing of unnecessary motions seeking items it
had or knew did not exist mandate a denial or vast reduction of the attorneys’ fees sought.l |
¢. Encore undertook duplicative actions and activities

Defendants know of several instaﬁces in which Encore unnecessarily duplicated activity,
including having two attorneys (shareholders in the firm) attend depositions that lasted hours and
often ran all day, resulting in an effective hourly rate of $750. Plaintiff’s counsel are both

accomplished, experienced, and excellent attorneys who could handle taking or defending

depositions on their own. Defendants should not have to pay for such unnecessary duplicative |

activity which resulted in an unreasonably high hourly rate of $750. Defendants can only assume
more duplicativé activity would be revealed by review of complete time entries; however, Encore
has failed to submit those to support its fees request.
d. Block billing and vague descriptions of actions and activities

The Court in Uhlig noted that when a party submits vague time ent;ies under a block billing
structure they rob the Court of “an opportunity to make any assessment of the reasonablengss of
the amount of time spent on a single task; determine whether there was duplication of effort, or
evaluate whether the amount of time claimed is otherwise unnecessary or unreasonable.” Uhlig,
895 F. Supp. 2d at 715. Encore’s fee submission is both 80% incomplete and done in the block
billing structure. As ip Uhlig, Encore’s supporﬁngdocuments afford the Court (and Defendants)
no meaningful opportunity to truly evaluate the necessity and reasonableness of the actions for

which Plaintiff seeks to have its opposition pay.
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iii. Fee Custbmarily Charged in the Locality for Similar Services

Encore wholly relies on its own counsel’s Affidavit to establish the fees charged are
reasonable and customary for similar services in Upstate South Carolina. It does not offer, as is
thé standard practice, a third-party affidavit from an attorney outside the firm confirming it is
reasonable and customary to charge the rates Plaintiff’s counsel charged in a non-technical trade
secret and employment matter. See Uhlig, 895 F. Supp. 2d at 717 (Court found rates of $320/hr.
for senior partners, $220/hr. for junior partners, and $150/hr. for paralegals were reasonable rates
in a non-technical trade secret case where Plaintiff submitted affidavits of two prominent local
attorneys attesting such rates were reasonable.).

Defendants also find it unreasonabie that Encore’s case seemingly was only worked by
shareholders in the firm with hourly rates that reflect their status and experience. This resulted in
high hourly rates being billed for work typically performed by '1ess seasoned, and thus less
expensive, attorneys. Notably, Encore had an attorney with a billing rate of $400 per hour read
Mr. Trask’s deposition at trial when that task coﬁld and should have been accomplished by
someone with a much lower hourly fee. Instead, the stand-in for Mr. Trask charged a much as the
more senior lead counsel for his time.

A full recounting of Encore’s unnecessary activities cannot be done without sufficient
documentation showing those actions. Regardless, what is known and illustrated by the items
above shows Encore undertook a great deal of unnecessary activity for which Defendants should

not have to pay. Therefore, any award of attorneys’ fees to Encore should be substantially reduced.
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2. Costs Sought by Encore are Unreasonable
Encore seeks $94,900.45 in costs and expenses. That sum is unreasonable and should be

denied or substantially reduced under the circumstances. '

)

i Fees for Plaintiff’s Expert Michael Meilinger

Encore seeks $57,326.50 for Mr. Meilinger’s work on this case. Defendapts recognize he
prepared a lengthy damages report for the matter but are again hamstrung in truly evaluating the
necessity and reasonableness of his activities due to Encore failing to submit any details regarding
them. Plaintiff has not provided invoices or detailed time entries showing Mr. Meilinger’s
activities, leaving the Couﬁ and Defendants no way to evaluate their propriety. What Defendants
and the Court do know is that Mr. Meilinger sat in trial all week when he needed only appear to
testify in Plaintiff’s case in chief and briefly on rebuttal to Defendant’s expert. Instead of attending
trial for a portion of those two days, he was there for five full days. Based on what is known and
more-so unknown concerning this expert fee charge, Defendants ask the Court order Encore to
bear this cost or greatly reduce it should Defendants be required to pay.

i Third Party IT Vendor for Trial

Encore also requests the Court order Defendants pay $14,418.14 for .“Trial Exhibit
Presentation,” a cost reﬂectiﬁg what Plaintiff chose to pay to a third-party vendor to prepare its

electronic exhibits and run them at trial. As with Mr. Meilinger, Encore has not submitted invoices

or any details concerning the activities making up this large expense, leaving Defendants and the -

Court no basis to assess the reasonableness. That aside, incursion of this large expense was

unnecessary seeing as Plaintiff counsel’s firm has a full-time litigation IT paralegal who could

12 Defendants note that the SCTSA only allows for recovery of “reasonable attorneys’ fees” and not costs. As argued
above, the Non-Disclosure Agreement’s language does not provide for recovery of Encore’s attorneys’ fees and costs
under the circumstances. Therefore, Defendants maintain Encore cannot recover any costs whatsoever. However, to
the extent the Court determines otherwise, the costs Encore seeks to recovery should be reduced.
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have handled the preparation and presentation of electronic exhibits. In fact, Ms. Van Hoy came
to the courtroom prior to trial with the third—party vendor to set up Encore’s electronics; yet another
duplicative activity for which Defendants should not have to pay. | Enco;e chosé to incur this
needless expense and Defendants should not have to bear the burden of that choice.

iil. Out of Sta_te Subpoenas

Encore seeks $5,076.20 for costs associated with its issuance of the numerous out of state
subpoenas. As detailed above, the vast majority of the subpoenas Encore issued in this case were
unnecessary. Plaintiff used a small fraction of the documents received through subpoena and
Defendants should not have to bear the costs Encore incurred in subpoenaing parties from whom
they received documents never utilized to prove its case.

iv. Witness Travel

Encore seeks $1,983.51 for “witness travel” for which Defendants should not have to pay.
The vast majority of this expense stems from Encore ﬂying Dale Viola to trial frorh Louisiana.
This was done after Encore took Mr. Viola’s video deposition for trial a week prior; representing
a not inconsequential expense itself. There was no need to fly Mr. Viola from Louiéiana for trial
when Encore had a trial video deposition taken a week earlier it could have shown to the jury.
Again, Encore chose to incur this unnecessary expense for which Defendants should not have to
pay.

V. “Other Costs and Expenses”

Encore seeks to have Defendants pay it $1,739.90 for “other costs & expenses.” Without

any information as to what these costs were, Defendants cannot be required to pay them.

19

554

LG250€2dDS10Z#ASVO - SYITd NOWINOD - ITIANIIHO - Nd 0€:2) §1 AON L1102 - A3Tid ATIVOINO¥LOT 13



IV. CONCLUSION

~For the reasons stated above, Defendants pray that the Court order Plaintiff elect its

remedy, deny its requests for exemplary damages, and deny its request for attorneys’ fees and costs

or in the alternative greatly reduce any fees and costs awarded.

November 15, 2017
Greenville, South Carolina

Respectfully Submitted,

ROE CASSIDY COATES & PRICE, P.A.

‘~ s/ Joseph Smith

Joseph O. Smith, S.C. Bar # 77475
Joshua J. Hudson, S.C. Bar # 100311
1052 North Church Street
Greenville, South Carolina 29601
(864) 349-2600

(864)-349-0303 (fax)
JSmith@roecassidy.com
JHudson@roecassidy.com

Attorneys for Defendants
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Encore Technology Group, LLC, ) C.A. No.: 2015-CP-23-05757
| )
Plaintiff, ) . DEFENDANTS’ SUPPLEMENTAL
) POST TRIAL FILINGS
V. )
)
Keone Trask and Clear Touch Interactive, )
Inc. f/k/a Clear Touch Interactive, LLC, )
)
Defendants. )
)
L INTRODUCTION

Defendants Keone Trask (hereinafter “Trask™) and Clear Touch Interactive, Inc.
(hereinafter f‘Clear Touch,” and collectively with Trask,. “Defendants”), through their undersigned
counsel, respectfully file this Supplemental Post-Trial Memorandum in support of its previous
post-trial filings and in opposition to the Plaintiff’s post-trial filings to date. This memorandum is
submitted to address various issues and arguments raised during the post-trial hearing on
November 17, 2017. For the reasons set forth below and in Defendants’ other post-trial
submissions, they respectfully request the Court:

e Require Encore to elect its remedy between causes of action 11-VI because it presented its
damages for those claims as identical to the jury at trial;

o Find that Encore cannot recover damages under cause of action I (from Table 1 of PIf. Exh.
10-H) along with those awarded under causes of action II-VI (from Table 2 and/or 3 of PIf.
Exh. 10-H) because its own expert testified the latter included the damages from the
former; '

¢ Deny, or in the alternative substantially reduce, the attorney’s fees and costs Encore seeks
because they are only recoverable under three of the many causes of action alleged (may

only be recovered under one of those claims) and are unreasonable and excessive; and

e Grant Defendants leave to deposit their respective judgments into the Court pursuant to
SCRCP 67 to prevent the accrual of post-judgment interest while this case is resolved.
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IL. ELECTION OF REMEDiES
- A. Encore Must Elect a Remed)‘f under Causes of Action II-VI

“Election of remedies involves a choice between different forms of redress afforded by law
for the same injury or different forms of proceeding on the same cause of action.” T aqur 12
Medencia, 324' S.C. 200, 21 8,479 S.E.2d 35, 44 (1996). “Stated another way, election of remedies
.is the act of choosing between different remedies allowed by law on the same state on facts.” Jones
by Robinson v. Winn-Dixie Greenville, Inc., 318 S.C. 171, 175, 456 S.E.2d 429, 430 (Ct. App.
1995). “The basic purpose of election. of remedies is to prevent double recovery for a single
wrong.” Williams v. Riedman, 339 S.C. 251, 275, 529 S.E.2d 28, 40 (Ct. App. 2000). “When an
identical set of facts entitle[s] the plaintiff to alternative remedies, he may plead and prove his
entitlement to either or both; however, the plaintiff may not recover both.” Save Charleston
Foundation v. Murray, 286 S.C. 170, 176, 333 S.E.2d 60, 64 (Ct. App. 1985). “Where a party has
asserted only one primary wrong, he is entitled to only one recovery, [h]owever, .the principle has
no application where tWo separate causes of action, each based on different facts, exist.” 'Robinson
v. Winn-Dixie Greenville, Inc., 318 S.C. 171, 175, 456 S.E.2d 429, 430 (Ct. App. 1995). Here, the
doctrine must apply due to the manner in which Encore presented its case at trial.

The jury returned a plaintiff verdict on six of the eight causes of action alleged by Encore:

D) Cause of Action I — Breach of Duty of Loyalty (v. Trask)

2) Cause of Action II — Breach of Fiduciary Duties (v. Trask)

3) Cause of Action III — Breach of Contrac;t (v. Trask)

4) Cause of Action IV —- Violation SC Trade Secrets Act (v. Trask and Clear Touch)

5) Cause of Action V — Tortious Iﬂterference (v. Clear Touch)

6) Cause of Action VI - Breach of Contract Accompanied by Fraud (v. Trask) |
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At trial, Encore relied upon the same facts to establish liability for causes of action II-VI
and explicitly told the jury to award it the same damages for those claims. In post-trial submissions
and oral argument, Encore has attempted to avoid application of the election doctrine without
regard to the manner in which it presented its case at trial, claiming that the damages sought and
awarded under breach of fiduciary duty, breach of contract with fraud, and trade secret

misappropriation were different, and that they therefore may recover under each. (See Exh. A -

PIf.’s Requested Judgment). Encore’s post-trial stance is that it only need elect remedies between

its breach of contract, trade secret misappropriation, and tortious interference claims because the
jury returned the same $424,945 verdict for each. It claims the election doctrine is inapplicable to
the remaining breach of fiduciary duty and breach of contract with fraud causes of action because
the verdicts under these claims were different and none awarded fhe entire $5.5M sought. Thus,
Plaintiff seeks ;co recover the entirety of the damages awarded under its breach of duty of loyalfy,
breach of fiduciary dﬁty, trade secret misappropriation, and breach of contract with fraud claims
against Mr. Trask, vand its trade secret action against Clear Touch. (See Exh. A). The election of
remedies doctrine prohibits the recovery Encore seeks due to the manner in which it presented its
case at trial. Encore must elect its remedies because it relied upon tﬁe same facts to establish
liability for causes of action II-VI and sought the exact same damages under each claim at trial.
1. Encore’s Post Trial Argument(s)

During post-trial hearings Encore gave the impression that it in fact presented separate and
distinct elements of damages to the jury at trial for its breach of loyalty, breach of fiduciary duty,
trade secrets, and breach of contract with fraud claims. The trial transcript showed this was not

the case.
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)

During oral arguments on post-trial motions, the Court appears to have Been under the
impression that Encore présented separate and distinct elements of damages for each cause of
action at trial, including those for breach of fiduciary duty, breach of contract with fraud, and trade
secret misappropriation‘.2 It sought fo confirm its recollection by questioning the Plaintiff on the

issue.

THE COURT: The damages that you put up — am I not right? And you tell me if I’'m wrong. If
you put up the same damages, although there may be totally different causes of action, you can’t get
relief for every single cause of action if you use the same damages over and over again. It’s the
same damages.

MR. ENGLISH: Right. If the jury had given us $5.5M for each cause of action, we would have to
elect. We’d only get that once.

(Hearing Trans. 35-36:4)

THE COURT: What were your damages that you put before the jury for breach of fiduciary duty?

MR. ENGLISH: I think those are the profits that Encore lost by not being able to purchase directly
from the suppliers. :

THE COURT: So that is Table 2?

MR. ENGLISH: I think it comes from Table 2.
THE COURT: $1.1 million, plus 306?

MR. ENGLISH: Right.

(Hearing Trans. 36:7-15).

2 See Hearing Trans. 41:3-10, 43:1-4.

3 Under Encore’s position, it would not have to elect its remedies among its various claims as long as the jury awarded
different damages that were below $5.5M under each. By that logic, Encore could recover well over its claimed total
damages if the jury awarded $1M for -breach of fiduciary duties, $2M for breach of contract, $3M for trade secret
misappropriation, $3.5M for tortious interference, $4M for tortious interference, and $5M for breach of contract with
fraud.

"Encore may claim it can recover damages totaling up to $5.5M without electing because that is what they asked the
jury to award. That ignores the fact that they did not ask for separate damages under causes of action II-VI. As
detailed below, they requested the jury award it the “same damages” for those claims. This rationale also turns a blind
eye to Encore’s clear (and correct) message to the jury that each cause of action is separate and the damages are not
to be added together: “Let me say that each cause of action is separate. They are not added together. You need to
view each cause of action as though it’s there by itself.” (Closing Trans. 28:2-5).
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THE COURT: Then when you went to the jury, on breach of contract, what were your damages
you were seeking?

MR. ENGLISH: Well, they awarded the 424,945 which that was the number that we asked for the
Leon County School that —

THE COURT: I mean, excuse me, breach of contract accompanied by fraud.

MR. ENGLISH: We were asking for the 5.5 million for the business, under the business opportunity
clause. That’s what we asked for. '

THE COURT: Okay. And those are the elements you went — what I’m trying to say is, when you
were asking for different elements of damages before the jury --

MR. ENGLISH: Yes, sir.
THE COURT: -- for each of these?
MR. ENGLISH: Yes, sir.

(Hearing Trans. 36:15 to 37:8)(emphasis added).

THE COURT: Now, going back over trade secrets, what are they?
MR. ENGLISH: The trade secrets --
THE COURT: What are your elements of damages in those?

MR. ENGLISH: The Leon County School profits. The same as the breach of contract. And that’s
why — or that’s what the jury awarded.

THE COURT: That’s not Table 10-H?

MR. ENGLISH: That is — well, it’s a part of Table 2.

The Court: Oh, yeah. The 309 and 1157

Mr. English: Yes. Those are the Leon County School profits.
The Court: And that comes up to 424?

Mr. English: Yes, sir.

(Hearing Trans. 37:9-24).

In response to the Court’s inquires on this issue, Encore told it what (it contends) the jury
did in awarding damages; not how it presented damages to the jury at trial. The latter is the relevant
information dictating whether or not the election of remedies doctrine applies to particular causes

of action. The trial transcript shows the doctrine applies to every one of Plaintiff’s claims with the
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exception of its breach of duty of loyalty cause of action because it sought the same damages for
the same actions under all of those claims.

2. Encore Told the Jury to Award it the Same Damages It Claimed Resulted from the
Same Actions for Five of its Six Successful Claims

The jury returned a verdict for Encore on causes of action I-VI. (See Exh. B - Verdict
Form). Encore presented Plaintiff’s Exhibit 10-H as a summary of its damages claimed in this
case. (See Exh. C). Those damages ‘were not presented to the jury as separate and distinct damage
elements under each cause of action, with the lone exception of breach of duty of loyalty. Rather,
Encore asked for the same damages to be awarded for causes of action II-VI. Stated simply,
Encore told the jury it suffered and should be awarded the same damages for five of the six claims
upon which they prevailéd at trial. Encore took this approach because its claimed damages all
arose out of the same actiQns and facts under each of these causes of action. For all of the causes
of éctions with identical damages, the election of remedies doctrine requires that Encore choose
one cause of action under which it will recover those damages.

i Cause of Actibn I - Breach of Duty of Loyalty

At trial, Encore told the jury it should award it the wages and costs in Table 1 of Plaintiff’s

Exhibit 10-H because Mr. Trask breached his duties of loyalty.

So, for the first cause of action, Breach of Duty of Loyalty, we’re asking you to check the box A,
for plaintiff, in the amount of — and we would ask for this 95 percent figure, $318,365. That is the
figure set forth in Plaintiff’s Exhibit 10-I. (Closing Trans. 18:18-23).

This is the only cause of action in which Encore presented somewhat separate and distinct

elements of damages to the jury.*

4 Encore did go on to suggest to the jury it could award the wages and costs from Table 1 under the breach of fiduciary
duty claim as well.

The first element of damages you can consider are the wages Encore paid, the direct costs to Encore.

These are set forth in Plaintiff’s Exhibit 10-H....[TThe wages there include this $318,000. It also
includes the 95 or 90 percent of the wages paid to Mr. Higginbotham and Gallant after they signed
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ii, Cause of Action Il - Breach of Fiduciary Duty

In its closing, Encore told the jury Mr. Trask breached his fiduciary duties by failing to (1)
disclose the true identity of Clear Touch’s suppliers; (2) tell Encore that he was building a reseller
netwqu for Cleaf Touch; (3) work with Encore to take advantage of the Clear Toucﬂ opportunity;

and (4) by making direct sales to Leon County.

First of all, an employee could breach it if the employee fails to fully disclose to the employer
knowing information that is significant and material. We know that Mr. Trask did that with regard
to the true suppliers of these products. We also know that he failed to disclose that he was out there
building this resaler [sic] network and that Encore could have done the same thing. The second thing
that the fiduciary duty requires is for the employee to work with the employer to take advantage of
opportunities and to do things like develop that resaler [sic] market. Again, if you listen to the
judge’s charge, I believe you’re going to hear the judge charge you something like this, an employee
is duty bound not to act adversely to the interest of his employer by serving or acquiring any private
interest of his own in antagonism or opposition to the employer. An employee is not permitted to
assume two distinct and opposite characters in the same transaction, acting for himself and
presenting to act for his employer. (Closing Trans. 20:3-25).

Encore told the jury these actions were breaches of Trask’s fiduciary duties which resulted
in $5.5M of damagé in the form of (1) lost profits (a) on sales of panels-purchased from Clear
Touch (because it could have purchased directly from the suppliers if Trask disclosed their
identity); (b) from Clear Touch’s sales to Leon County; and (c) those generated by ‘Clear Touch’s
other sales all totaling $1l,100,306 and (2) the lost Clear Touch business opportunity; something it

| claimed was worth over $3.9M.

[T]he second category of damages is Lost Profit, and there are two categories of that....The first
category are the products that Encore sold to its customers that it acquired form Clear Touch at the
mark up. And the position here is that Encore, if it had known, could have purchased directly from
TSI Touch and CBTE [sic] at a lower price....Then they would have recognized that additional
profit margin on those products....That’s the first three categories in Table Number 2. Those
categories total $675,361. So if Mr. Trask had just told Encore who the true suppliers were and
arranged, while he was an employee, and let Encore buy- directly from them, that’s how much
additional profit Encore would have recognized. The second category are those bottom two lines,
and those are the sales made to Leon County schools....[reflecting a] profit amount [of]
$424,945....So this $1.1 million figure of lost profit consists of the lost profits of not knowing and
purchasing from the true suppliers and not making the sales to Leon County. (Closing Trans. 22 to
23:1-15).

the non-disclosure agreement and 50 percent of the net expenses. In other words, so this element of
damages just shows what Encore paid in out-of-pocket costs. (Closing Trans. 21:6-21).
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[TThe third calculation, and this is the business opportunity calculation. This looks at what gives
the — what would the value be to Encore if Mr. Trask had disclosed not just the suppliers and let
them buy from Leon County, but what would the damages be if he had turned over the resaler [sic]
network that he was building on Encore’s dime and let Encore take advantage of that. There are
actually two components of this. One is that, again, Mr. Trask was obligated to notify Encore of the
opportunity and, second, he was obligated to work with Encore, but let them develop that
opportunity, even if it was at their interests, instead of his, while he was an employee....[These
calculations] consists of two components. One is just for — lost profits are the profits that Clear
Touch made through the end of 2015, and that figure is 1,636,254, In other words, if Encore had
been able to make the same sales that Clear Touch made through the end of 2015, that’s the profit
that Encore really made. And then‘at the end of 2015, what was Clear Touch worth? That’s the
business valuation....That’s where he comes up with the figure of $3,900,000. Those two
components add up to the $5.5 million figure that you heard. (Closing Trans. 24:7 to 25:13).

Encore sincerely believes if that Mr. Trask had honored his fiduciary duty to disclose the Clear
Touch opportunity, Encore would have realized that $5.5million value. (Closing Trans. 27:3-6).

Mr. Trask’s breaches of his fiduciary duties, Encore told the jury, caused it to suffer
the damages reflected in Plaintiff Exhibit 10-H (the entirety of the damages sought in this
case) and asked it to award those damages.

So, let’s jump back to the verdict form. Number 2, for Breach of Fiduciary Duty, we believe that
you should find for the plaintiff and you should find for the amount of $5.5 million based on this
analysis. (Closing Trans. 27:18-22).

From that point forward, Encore (iid not separate, distinguish, or differentiate its claimed

damages among the remaining causes of action. Rather, it relied upon the same actions it claimed
| made Trask liable for breach of his fiduciary duties to impose liability for every remaining cause

of action and explicitly told the jury to put in the same damage figure as it did under the breach of
fiduciary duty claim.

il Cause of Action III - Breach of Contract

Encore told the jury the damages it sﬁffered for Mr. Trask’s breaches of contract were the
same it incurred for the breach of fiduciary duty claim.

We’d ask you to put the same damage amount as you put for the Breach of Fiduciary duty. We
think the damages resulting from both are the same. And that makes it simple. (Closing Trans.
30:15-18)(emphasis added).

Those same damages, Encore told the jury, arose from the same actions that made Trask

liable for breaches of his fiduciary duties to the company.
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[T]he third claim is for Breach of Contract...Mr. Trask breached his contract in five ways. First, on
page 1, in the confidentiality provision, Mr. Trask had Encore’s confidential information about two
things: the true identity of the suppliers and the ability to build this resaler [sic] network for this —
this product. He used Encore’s confidential information in violation of this that says he won’t use
it for himself or disclosure to third parties. That’s the first breach of contract we’re claiming. ..

Let’s look at the non-solicitation provision.... This is Leon County. Leon County was Encore’s
customer. Mr. Trask would not have been involved in making those sales to Leon County. That is

the second breach of contract.

The third provision is the non-piracy provision on the contract....And he hired Mr. Gallant in breach
of this. That’s the third breach.’

The fourth breach is the business opportunity provision....He breached that. He didn’t notify them
either of the opportunity to buy from the suppliers or the opportunity to build a resaler [sic] network.
Then, he’s got to — and shall use his good faith efforts to cause the company to have the opportunity
to explore, invest in, participate or otherwise become affiliated with the opportunity. He breached
that. That’s the fourth provision of contract.

The fifth provision is éctually not written in the contract...[but is the] implied covenant of good
faith and fair dealing. It means you’ve got to act in good faith and deal fairly with the party on the
other side. Mr. Trask breached that. (Closing Trans. 28:11-21 to 30:12).

. Cause of Action 1V - Violation of S.C. Trade Secrets Act
Encore went on to tell the jury to award the same damages it awarded for the prior two

claims for its trade secret misappropriation cause of action.

And again, we’d ask you to use the same damages figure for this claim that you used for the breach
of fiduciary and breach of contract claim. (Closing Trans. 31:5-8)(emphasis added).

As with the previous two causes of action, Encore relied on the same actions to establish
liability under its trade secrets claim.

The fourth claim is Trade Secrets. Again, the trade secrets are two-fold. The trade secrets, Encore
should have known who the suppliers were...And Leon County’s desire to purchase these 900
panels was the second trade secret that Mr. Trask misappropriated along with Clear Touch. And
again, we’d ask you to use the same damages figure for this claim that you used for the breach of
fiduciary and breach of contract claim. (Closing Trans. 30:19 to 31:8)(emphasis added).

12 Cause of Action V — Tortious Interference with Contract
Encore followed suit for its tortious interference claim against Clear Touch, not setting out
any new factual basis for liability and instructing the jury to award the exact damage figure as it

had for the causes of action II-1V.

5 Hiring Mr. Gallant was never tied to any claimed damages.
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The next cause of action is Tortuous [sic] Interference....[W]hat we’re saying is Clear Touch has
the same responsibility for causing that contract to be breached that Mr. Trask had. We’d ask for
you to check for the plaintiff and use the same damage figure that you used in the prior three
claims. (Closing Trans. 31:15-24)(emphasis added).

Vi. Cause of Action VI — Breach of Contract with Fraud

Encore maintained its approach for its Breach of Contract with Fraud claim, telling the jury
to award the same actual damage amount it entered for causes of action II-V and noted this claim
differed from the breach of contract action only in that it allowed consideration of punitive

damages.

The next cause of action is Breach of Contract Accompanied by Fraudulent Act. This, again, applies
to Mr. Trask. It says he breached the contract, but it wasn’t just a regular breach, it was accompanied
by fraudulent acts. And those are all the things I covered in the time line. And because of that, you
are also able to consider punitive damages. We’d ask you to enter the same amounts that you
entered on every other one except for the first one. (Closing Trans. 32:1-11)(empbhasis added).

Encore’s presentation of damages for causes of action II-VI was uniform and unequivocal.
It asked the jury to award it $5.5M under the breach of fiduciary duties claim and then said to give
it the “same amount” or “same damages ﬁ.gure” for each cause of action II-VL. Plaintiff did not
tell the jury thaf if it chose to award something less than the entire $5.5M under the breach of
fiduciary duties claim then it could or should award any remaining portions of that total under the
other causes of action. In fact, Encore explicitly told the jury the damages were not cumulative

under each of the causes of action and said they should refrain from adding them together.

Now, let me say that you don’t add all these together. In other words, if you were to award Encore
the $5.5 million for the value of the whole Clear Touch opportunity, that would include the lost
profits and would include the wages. Now, the same could be true of the $1.1 million and the
$488,000-figure. If you believe that all of these wages would be necessary to generate those profits,
then you would just lower the lost profit figure. But if you don’t believe all of these wages were
appropriate, then you can add some wages to the $1.1 million lost profit figure. (Closing Trans.
25:14-25-26:1).

Let me say that each cause of action is separate. They are not added together. You need to view
each cause of action as though it’s there by itself. (Closing Trans. 28:2-5).

Post-trial Encore attempts to divorce itself from the manner in which it presented its case

to the jury and recover under multiple causes of action against each Defendant despite telling the

10
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jury the damages it suffered for those claims was the exact same. In its closing, Encore told the
jury that the damages for causes of action II-VI were the same and expressly instructed them to
award the same amount for each. Liability under those claims were based upon the same facts and
“simply represent[ed] alternative theories of recovery for the same injury.” Uhlig v. Shirley, 2012
WL 2890178 at *3 (D.S.C. 2012)(“Although the causes of action asserted by Uhlig in this case
have differences in the elements required to prevail on each cause of action, there is an overlap in
the evidence and factual bases on which Uhlig relied to prove Defendants’ liability as to each cause
of agtion. Accordingly, the court finds that it is appropriate to require Uhlig to make an election
of remedies.”).® Therefore, Encore cannot escape application of the election of remedies doctrine
due to the manner in which it presented its case to the jury and must decide under which one of
the causes of action II-VI it wishes recover.

- Encore now is attempting to recover damages from, in its view, all three tables in Exhibit
iO-H. Specifically, if the Court accepts Encore’s requested judgment it would allow it to recover
the entirety of Table 2 (lost profits on broducts sold to it by Clear Touch $675,361 + Leon County
profits 424,945 = $1,100,306) along with portions of Table 1 (Wages and expenses .$375,733.40)

and Table 3 (81,476,039.40). (Exh. A - PIf. Req. Judgment).” In order to rightfully recover those

6 The Uhlig court was faced with a jury verdict against a former employee and his company for misappropriation of
trade secrets, breach of an employment agreement, tortious interference with an employment agreement, breach of
fiduciary duty, aiding and abetting the breach of fiduciary duty, and tortious interference with prospective contracts.
The jury was required to provide an amount for each cause of action and awarded various sums for each, ranging from
$250,000 to $1.5M. The District Court held that plaintiff could recover for trade secret misappropriation and tortious
interference with prospective contracts because at trial Plaintiff presented evidence which distinguished those claims
from the others and allowed independent recovery under those causes of action, but it had to elect its remedy from the
remaining claims. It explained the plaintiff had submitted trade secrets that were separately categorized from
information that was merely confidential, and found the common law claim for tortious interference was not
cumulative of any other claim made by the plaintiff. On the other hand, the Court concluded the remaining claims
were based on the same facts and “simply represent alternative theories of recovery for the same injury.” Uhlig, 2012
WL 2890178 at *4. As such, the same evidence supported each of these claims, and consequently, the plaintiff had
to elect amongst these claims, thereby reducing its recovery.

7 Defendants maintain that the jury did not award damages from Table 3 as Encore asserts without any basis, objective
or otherwise. See Defs. Post-Trial Motion at 2-4; Defs. Resp. & Opp. at 2-4.
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damages, Encore would have had to present them as separate and distinct facts and elements of
damages for each of those claims. That did not occur for causes of action II-VI and therefore it

must elect its remedy by choosing to recover under one of those claims. Further, the award of

those damages should preclude the recovery of the wages and expenses from Table 1 as they are-

included in the larger damage figures.
. B. Encore’s Expert Presented Tables 1, 2, and 3 as “Alternative Calculations” at Trial
Post-trial filings and oral arguments raised an issue regarding Plaintiff expert Michael
Meilinger’s trial testimony-addressing the interplay of the claimed damaged in Plaintiff Exhibit
10-H. That exhibit contained three tables with damage calculations.® Defendants maintained that
Mr. Meilinger testified that the damages reflected in Exhibit 10-H’s Tables 1, 2, and 3 were
alternative damages with each table including the damages from the one(s) before it. Thus,
Defendants maintain that the jury awarding damages from Table 2 precluded recovery of those in
Table 1 because the formef included the damages from the lattéf. (Def. Post-Trial Mot. at 2-4).
Encore disputed that its expert testified as Defendants’ recalled.” The trial transcript showed that
Encore’s expert‘ testified that the damage tables presented by the Plaintiff were “éltemative

calculations” and the recovery of certain damages precluded recouping others.

Direct Exam by Mr. English

Q: Mr. Meilinger, can you explain to the jury how these three different calculations, the direct costs
involved and the wages and trade show, the second one for lost profits if Encore had been able to
buy directly from the suppliers and the third calculation for the value of Clear Touch relate to each
other.

8 As labeled by Encore they were Table 1: Direct Costs Incurred by Encore; Table 2: Profit Lost on Sales Made to
Encore and Encore Customers by Clear Touch; Table 3: Damages Related to Loss of Business Opportunity. (See
Exh. C).

° “Mr. Meilinger did not testify that awarding damages reflected in Plaintiff’s Exhibit 10-H, Table 2 precluded
awarding damages in Table 1.” (Pl. Resp. to Defs. Post-Trial Mots. at 4).

12
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A: Well, these are alternative calculations. For example, if Encore had been given the business
opportunity, they would have continued to pay Mr. Higginbotham. So, you would not take the
488,000 and add it to the $5,536,254.

On the second one, again, the damages for the second one are included in the damages
Jor the third one. So, you would not add the $5,536,254 to the 1.1 million. All the profits that
were lost are in this calculation too. It would be — it would be double — it would be duplicative if
you added those together. :

Q: Let me just clarify that point. Are you saying the lost profits in Calculation 2 are included in
Number 37

A: Yes, sir.

Q: Please keep — then describe how these other calculations relate to each other.

A: So the lost profits, the second analysis, you would not add the second analysis to the first
analysis. So basically, the first analysis is a direct cost of the hard costs that Encore invested through
only these three employees and Clear Touch. Then the second one is the lost profits that if the
vendors had been disclosed to them, this is how much money they would have made just selling the
products to their customers. The third one is if the business opportunity had been given to them and

they had taken the business opportunity, this is how much it would have been worth to them.

Q: So of these calculations, Mr. Meilinger, what would be the fullest measure of damages to
Encore?

A; $5,536,254.

Q: All right. And then if the jury just believes that the entire Clear Touch business was not an
opportunity for Encore, but Encore should just get the profits on the — if it had bought directly from
the suppliers and made the Leon County sales, what would those lost profits be?

A: $1,100,306.

Q: And then if the jury only awards the wages that were paid to the Clear Touch employees who
become — the Encore employees who became Clear Touch employees, what would that figure be?

A: $488,041.
(Meilinger Testimony Trans. 49:8 to 51:11)(emphasis added).

Mr. Meilinger’s testimony was clear that the damages in Table 2 inéluded those in Table
1. Thus, the award of the former precludes awarding damages from the latter. The same can be
said of awarding damages from Table 3. If the jury had awarded damages from Table 3 (something
Encore contends it did under the breach of contract with fraud claim), then according to Encore’s
expert it should not award damages from the other tables because those damages included those

from Table 2.
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In sum, Encore must elect a remedy from causes of action II-VI due to the manner in which
it presented its case at trial. It relied on the same facts to establish liability under those claims and
told the jury to award it the exact same damages for each of them. Furthermore, in light of its own
expert’s testimony, it should not be able to recover additional damages from Table 1 under its
breach of loyalty claim (cause of action I) because those damages are subsumed in those awarded
in whichever cause of action II-VI Encore chooses to recover undef. |

III.  ATTORNEYS’ FEES AND COSTS
A. The Attorneys’ Fees and Costs Sought Must be Greatly 'Reduced

Defendants maintain that Encore should not recover any césts, as there is no avenue for it
to do so. (See Def. Resp. PIf. Post-Trial at 9-10). Any fees and costs awarded should be greaﬁy
reduced due to onl}; being recoverable under a fraction of the causes of action alleged and because
the amounts Encore seeks are excessive and umeasonable as detailed in Defendants’ previqus
filings and below. (See Def. Resp. Plf. Post-Trial at 10-19).

First, whatever fee amount the Court finds to be reasonable, it must be significantly reduced
because attorneys’ fees were available under three out of eight causes of action pursuéd in this
case, and a party may only recover them under one.!® See Uhlig, 895 F. Supp. 2d at 711 citing to
Mary Kay Inc. v. Ayfes, 827 F.Supp.2d 584, 589 (D.S.C.2011) (noting that the plaintiff could not
recover attorney’s fees pursuant to a contract if the plaintiff elected a remedy other than breach of
contract “[b]ecause a party cannot recover twice for the same wrong”) (citing Am. Rice, Inc. v.
Producérs Rice Mill, Inc., 518 F.3d 321, 335 (5th Cir.2008) (finding plaintiff could not
simultaneously recover attorney’s fees under breach of contract claim and lost profits pufsuant to

Lanham Act claim). Therefore, at a bare minimum, the attorneys’ fees sought should be reduced

19 Encore’s breach of contract claims and its trade secret cause of action.allow recovery of attorneys’ fees.
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by 87.5% - that percentage representing the seven other claims under which fees are not recovered.
That leaves 12.5% of the fees as representative of the percentage of the claims under which Encore
may recover its fees. Should the Court award the total fees sought they would be reduced to
$43,200 ($345,600 x .125 = $43,200). Whatever costs the Court chooses to award should, at a
miﬁimum, be reduced in the same manner resulting in a total of $11,862.56 ($§4,900.45 x.125=
$11,862.56) if there is no reduction in the total costs Encore seeks to recover.

Second, Encore’s disclosure of complete billing records confirmed the fees and costs it
secks are excessive and unreasonable.. With the exception of incompleteness, the maladies in
Eﬁcore’s original attorney fee and cost submissions noted in previous filings remain and have only
been confirmed and furthered by disclosure of the complete billing records. 1 For example, review
of the complete billing records shows: . |

e Encore spent approximately 68 hours of time resulting in over $26,000 of fees on tasks
related to the 11 subpoenas from which it did not use any information or documents for its
case;

e Encore spent $5,076.20 in costs alone on out of state subpoenas, the overwhelming
majority of which provided responsive documents and informatipn the Plaintiff did not

use;

¢ Encore had two attorneys in attendance during approximately 24 hours of depositions
resulting in an effective $750/hr. billing rate for total of $18,000 in fees;

e Encore spent approximately 34.6 hrs. @ $400/hr. and 10.9 hrs. @ $350/hr. for a total of
$17,655 on actions related to unnecessary motions and hearings including motions to quash
the unnecessary subpoenas Plaintiff issued and used no documents or information from

"1 The block billing style Plaintiff chose to utilize makes it essentially impossible to accurately assess the necessity
and reasonableness of particular tasks, something courts have recognized as a failure to carry the burden to show the
fees and costs a party seeks are reasonable and appropriate. Uhlig, 895 F. Supp. 2d at 715(Block billing robs the Court
of “an opportunity to make any assessment of the reasonableness of the amount of time spent on a single task;
determine whether there was duplication of effort, or evaluate whether the amount of time claimed is otherwise
unnecessary or unreasonable.”).
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and its baseless second motion to compel and for sanctions seeking documents already
provided or that did not exist.!? -

¢ Encore took the video deposition of Dale Viola for trial purposes two weeks before trial
and then paid to fly him from Louisiana to Greenville to testify. Encore incurred thousands
in fees and costs for the deposition and then spent $1,983.51 to get Mr. Viola to Greenville.

¢ Encore had two attorneys in attendance during approximately 11.8 hours of hearings

resulting in $4,720 ($440/hr rate) or $4,130 ($530/hr. rate)/effective $750/hr. rate for total
of $8,850;

e Encore’s expert sat in trial all week when he needed only appear to testify in Plaintiff’s
case in chief and briefly in rebuttal charging a total of $5,432.50 (20.5 hrs. x. $265/hr.);

o Encore paid a third-party IT vendor $14,418.14 for “Trial Exhibit Presentation” to prepare
electronic exhibits and present them at trial when Plaintiff counsel’s firm has a full-time

litigation paralegal on staff who could and should have performed that work; and

¢ Encore seeks to have the Court award it $1,739.90 for “other costs and expenses” without
any information or explanation as to what those costs and expenses are.

Those items alone total $70,505 in fees and $16,158.04 in costs and are but a few notable
instances of unreasonable fees and‘costs charged which can be discerned from Encore’s billing
records due to the block billing method it utilized.

Ultimately, it is Encore’s burden to show the fees and costs it seeks to recover are
reasonable. It has failed to carry that burden in this case. |

IV.  DEPOSITING JUDGMENT(S) IN COURT UNDER SCRCP 67

Rule 67 allows a party against whom judgment has been rendered to deposit the sum of
that judgment with the court, stating that:

In an action in which any part of the relief sought is a judgment for a sum of money

or the disposition of a sum of money or the disposition of any other thing capable

of delivery, a party, upon notice to every other party, and by leave of court, may

deposit with the court all or any part of such sum or thing, whether or not that
party claims all or any part of the sum or thing. Money paid into the court under

12 These figures do not include the hours Encore spent on reviewing and dealing with all those irrelevant documents
and information nor does it take into account the large amount of time Encore spent opposing motions for continuance,
the last of which was a direct result of Encore withholding over 10,000 pages of responsive documents;
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this rule shall be deposited as directed by' the court in any bank or institution

authorized to receive public funds, and shall be withdrawn only upon the check of

the clerk of court in favor of the party to whom the order of the court directs.

S.C. R. Civ. P. 67 (emphasils added). South Carolina courts have long held that “a judgment
debtor’s deposit of funds into court pursuant to Rule 67 pending his own appeal stops the accrual
of interest on the judgment.” Renaissance Enterprises, Inc. v. Ocean Resorts, Inc., 334 S.C. 324,
326, 513 S.E.2d 617, 618 (1999); see also Russo v. Sutton, 317 S.C. 441, 454 S.E.2d 895 (1995).
“The rationale was that ‘such é rule encourages the debtor to pay the judgment and assures the
judgment creditor the funds will be available.”” Id. citing Russo, 317 S.C. at 442.

Therefore, Defendanté respectfully request leave of thié Court to deposit the respective
judgment(s) against them into the Court pending appeal, to the extent each Defendant is able to do
so. Giving Defendants the ability to deposit their respective judgments into court assures Plaintiff
recovers those funds to the extent their award is afﬁrmed on appeal, saves Defendants from the
accrﬁal of post-judgment interest pending appeal, and guards against the daﬁger o.f paying a
judgment to the Plaintiff that is overturned or modified on appeal and cannot be repaid.

V.  CONCLUSION o

For the reasons stated above, Defendants pray that the Court order Plaintiff elect its remedy

and deny its request for attorneys’ fees and costs or in the alternative greatly reduce any fees and

costs awarded.

(signature page to follow)
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March 5, 2018

Greenville, South Carolina

Respectfully Submitted,

ROE CASSIDY COATES & PRICE, P.A.

s/ Joseph O. Smith

Joseph O. Smith, S.C. Bar # 77475
Joshua J. Hudson, S.C. Bar # 100311
1052 North Church Street
Greenville, South Carolina 29601
(864) 349-2600

(864)-349-0303 (fax)
JSmith@roecassidy.com
JHudson@roecassidy.com
Attorneys for Defendants
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

Encore Technology Group, LLC,
Plaintiff,

V.

Keone Trask and Clear Touch Interactive,
Inc, f/k/a Clear Touch Interactive, LLC,

Defendants.

) IN THE COURT OF COMMON PLEAS
)

N’

THIRTEENTH JUDICIAL CIRCUIT

C.A. No.: 2015-CP-23-05757

DEFENDANTS’ SUPPLEMENTAL
POST TRIAL FILINGS

EXHIBIT A

Plaintiff’s Requested Judgment Document
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REQUESTED JUDGMENTS IN FAVOR OF ENCORE TECHNOLOGY GROUP, LLC

Against Defendant Keone Trask

Claim ‘| Actual Punitive Evidence of Notes/Legal
Damages Damages Damages Basis
Breach of Loyalty |  $375,733.40 $175,000.00 | Trask’s Wages +
' Conference
Expenses
Breach of 675,361.00 1,500,000.00 | Encore’s lost
Fiduciary Duty profits from non-
disclosure of
suppliers
Violation of 424,945.00 849,890.00 | Leon County Same as breach
Trade Secrets Act profits of contract
Breach of 1,476,039.40 2,000,000.00 | Portion of Clear
Contract Touch business
Accompanied by opportunity
a Fraudulent Act ;
Subtotal $2,952,078.80 | $4,524,890.00
: $7,476,968.80
Attorneys’ Fees 345,600.00 Contracts/TSA
Costs & Expenses 94.900.00 Contracts/TSA
TOTAL | $7,917,468.80
Against Defendant Clear Touch Interactive, Inc.
Claim Actual Punitive Evidence of | Notes/Legal.
Daimages Damages Damages Basis
Violation of $424,945.00 $849,890.00 | Leon County Actual damages
Trade Secrets Act profits same as tortious
interference.
($500,000.00
punitive
damages)
Subtotal $1,274,835.00
Attorneys’ Fees. 345,600.00 TSA
Costs & Expenses 94,900.00 TSA
TOTAL $1,715,335.00
Equitable -$5,536,254.00 | Full value of Clear
Restitution . Touch business

oppottunity
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT

Encore Technology Group, LLC, ~ C.A. No.: 2015-CP-23-05757

DEFENDANTS’ SUPPLEMENTAL
POST TRIAL FILINGS

Plaintiff,

V.

Keone Trask and Clear Touch Interactive,
Inc. f/k/a Clear Touch Interactive, LLC,

Defendants.

N N N N N N Nt N N N N e e N N’

EXHIBIT B

Executed Verdict Form
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
' )
) CA No. 2015-CP-23-05757
Encore Technology Group, LLC, )
) ~ VERDICT FORM
)
Plaintiff, )
)
Vs, )
: )
Keone Trask and Clear Touch )
Interactive, Inc., f/k/a Clear Touch )
Interactive, LLC, )
Defendant. )
- )

L As to Plaintiff Encore Technology Group, LLC’s breach of loyalty claim, against
Defendants Keone Trask, we the jury, unanimously find:

% __ __A. For the Plaintiff in the amount of:

TIREE-HNPLED _Seupdr FNE 1tousp SEUENH NDRED @ THREE
'DOLLP‘% AND FoultY CENTS A

_actual damages)

Note: If you award actual damages you may consider whether to award punitive damages. You
may not award punitive damages without an award of actual damages.

% B. For the Plaintiff in the amount of:

W0 dies DoiEARS

_punitive damages)

lof8
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II.  As to Plaintiff Encore Technology Group, LLC’s breach of fiduciary duty claim
against Defendant Keone Trask, we the jury, unanimously find:

. Y__ _A. For the Plaintiff in the amount of:

Sin- uNDRED SEENTY FWE “roodhie rHPEE PoNoReED Sixr( ONE

_actual damages)

$__e75 3wl

Note: If you award actual damages you may consider whether to award punitive damages. You
may not award punitive damages without an award of actual damages.

LONE. Miwiod , FIVE HONDPRED ~THousAn T LS

$__ {‘\SFZ’{/(;Z/@(X ; ___ punitive damages)

_ C. For the Defendant,

20f8
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II1.  As to Plaintiff Encore Technology Group, LLC’s breach of contract claim against
Defendant Keone Trask, we the jury, unanimously find:

Y “A. For the Plaintiff in the amount of:

W'e10zZ - a4 ATIVOINOYLDF TS

FouR- tUNDRER. TwenTY Fi0d THoEAN G NIE duNpéeo FoPTY Fug
. \ o

6 T ‘12‘4 s actual damages)

_B. For the Defendant.
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IV.  As to Plaintiff Encore Technology Group, LLC’s violation of South Carolina Trade
Secrets Act claim against Defendants Keone Trask and Clear Touch Inc., we the
jury, unanimously find:

X A. For the Plaintiff in the amount of:

8102 - 374 ATIVOINOYLO3A T3

£bof- HONPRED. ~rilEnl T £l THovsang, MiNg - dONDRED FORTY FuEs

S L{Z‘{IC«}#S . ... actual damages)

Only if you award the Plaintiff actual damages, please answer the question below:

B. Was the Defendants’ conduct in violating the South Carolina Trade Secrets Act
committed by the Defendants in a willful, wanton, or reckless disregard of
Plaintiff’s rights?

_ C. For the Defendants.
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V.  As to Plaintiff Encore Technology Group, LLC’s tortious interference claim against
Clear Touch Inc., we the jury, unanimously find:

< _A. For the Plaintiff in the amount of:

Fol- tulipeep TWenTY ool Thoushn D KinE -HulipRep Forr( FIWVE

(3 {’f{?—Lf y C]qg _ Y actual damages)

Note: If you award actual damages you may consider whether to award punitive damages. You
may not award punitive damages without an award of actual damages.

¥ ____B. For the Plaintiff in the amount of:

_FWE -WUNDRED AHDoSkND DoiuhkRs o
I 5%%@/&9{7} . punitive damages)

. .C. For the Defendant.

S5of8
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s breach of contract accompanied

VI, As to Plaintiff Encore Technology Group, LLC’ .
k, we the jury, unanimously

by fraudulent act claim against Defendant Keone Tras
find:

__%_. A, For the Plaintiff in the amount of:

ORE -t o Foof biNDRED STUENTY S T pusiinig: THRTY NINE
AND FORTY el ’ ‘ '

61,47 231497

actual damages)

Note: If you award actual damages you may consider whether to award punitive damages. You
may not award punitive damages without an award of actual damages.

~ X_ . B. For the Plaintiff in the amount of:

e Y U VI O L S —

$__2 (jggiggf@/ e punitive damages)

_.C. For the Defendant.

6of 8
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VII.  As to Plaintiff Encore Technology Group, LLC’s defamation claim against
Defendant Keone Trask, we the jury, unanimously find:

A. For the Plaintiff in the amount of:

3 e oom e ... actual damages)

K. B. For the Defendant.

7of8
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VIIL.  As to Plaintiff Encore Technology Group, LL.C’s Unfair Trade Practices Act claim
against Defendants Keone Trask and Clear Touch Inc., we the jury, unanimously
find:

A. For the Plaintiff in the amount of:

$ I I ____actual damages)

Only if you award the Plaintiff actual damages, please answer the question below:

B. Were the Defendants Unfair Trade Practices Committed willfully?

p C. For the Defendants.

Awarded this_ 29 day of SECTEMBR , 2017.

Forgherson of the Jury

8of 8
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
Encore Technology Group, LLC,
| Plaiﬁtiff,
V.

Keone Trask and Clear Touch Interactive,
Inc. f/k/a Clear Touch Interactive, LLC,

Defendants. .

e N N N N N N N N N N N

) IN THE COURT OF COMMON PLEAS

)
) THIRTEENTH JUDICIAL CIRCUIT

C.A. No.: 2015-CP-23-05757

DEFENDANTS’ SUPPLEMENTAL
POST TRIAL FILINGS

ExXHIBIT C

Plaintiff’s Exhibit 10-H
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SUMMARY OF DAMAGES
; ) Table 1: Direct Costslncurred by Encore i
| Wages, Benefits, and Expense Reimbursements $ 420,
Trade Show and Related Costs Paid by Encore for Benefit of Clear Touch 67,68? i
Total Calculated Damages . B s 485,043
§
§
ﬁ Table 2: Profit Lost on Sal;':s Made to Encore and Encore Customers by Clear Touch | %
Dlrect Damages on Products Sold to Encore from Clear Touch 2/13/13 - 4/25/14 125, 73(192 j
Direct Damages on Products Sold to Encore from Clear Touch from 4/26/14 - 4/25/15 344,205 ’
: Dn‘ect Damages on Products Sold to Encore from Clear Touch from 4/25/15 - 10/10/2015. 205430
Lost Profir on Sales Made to Leon Coumnty Schools 4/26/2014 - 4/25/2015 )”09,43575C
|Lost Profit on Sales Made to Leon County Schools 4/26/2015 - 10/10/2015 115, 505;
Total Calculated Damages ‘‘‘‘‘‘ 3 1,100, 306 :
....... — d
: Table 3: Damages Related to Loss of Busmess O pportumty T
Normalized Profit of Clear Touch from 2/13/2013 - 4/25/2014 (employed) 105,137 §
Normahzed Profit of Clear Touch from 4/26/2014 - 4/25/2015 (nor-compete) 36,179 §
Normalized Profit of Clear Touch from 4/26/2015 - 10/10/2015 (reseller agreement) 1,281,829 g
; ;Nbrrnaﬁzcd Profit of Clear Touch from 10/11/2015 - 12/31/2015 213,109 (E
Fair Market Value of Clear Touch Opportunity as of 12/31/2015 3,900,000 |
Total Damages Related to Lost Business Opportunity o o $ 5, 536 254‘ :

EXHIBI}I'{ '

Plainti
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STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT
COUNTY OF GREENVILLE ) Case No. 2017-CP-23-05862
Clear Touch Interactive, Inc. f/k/a Clear )
Touch Interactive, LLC, )
‘ )
Plaintiff, ) DEFENDANT
) ENCORE TECHNOLOGY GROUP’S
v. ) MOTION TO DISMISS
)
Encore Technology Group, LLC, )
)
Defendant. )
)

Defendant Encore Technology Group, LLC (“Encore”) hereby moves to dismiss the
Amendéd Complaint of Plaintiff Clear Touch Interactive, Inc., f/k/a Clear Touch Interactive, LLC
against Encore on the pleadings pursuant to Rule 12(c), SCRCP, because the Amended Complaiﬁt
is barred by the doctrine of res judicata, and because the Amended Complaint fails to state facts
sufficient to constitute a cause of action against Encore pursuant to Rule 12(b)(6), SCRCP.

Plaintiff’s claims against Encore were fully tried before a jury in September 2017, or should
have been but were not raised as mandatory counterclaims under Rule 13, SCRCP, in Encore

Technology Group, LLC vs. Clear Touch Interactive, Inc., f/k/a Clear Touch Interactive, LLC. et

al., Case No. 2015-CP-23-05757 (J. McIntosh presiding). Plaintiff’s ciaims against Encc;re are
therefore barred by the doctrine of res judicata. The Amended Complaint further fails to state
facts sufficient to constitute a cause of action.

Accordingly, Encore respectfully requests that Plaintiff’s Amended Complaint against it
be dismissed with prejudice pursuant to Rule 12(c), the doctrine of res judicata, and Rule 12(5)(6)

for failure to state facts sufficient to constitute a cause of action.
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Respectfully submitted,

WYCHE, P.A.

By: s/ Gregory J. English

Gregory J. English (SC #65470)
Rita Bolt Barker (SC #77600)
44 East Camperdown Way

Post Office Box 728

Greenville, SC 29602-0728
(864) 242-8200

Attorneys for Defendant

Dated: March 21, 2018
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"STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
)
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, )
)
Plaintiff, ) PLAINTIFF’S MOTION TO
) DISMISS DEFENDANT’S
v g COUNTERCLAIMS
Encore Technology Group, LLC, )
: )
Defendant. )
)

PLEASE TAKE NOTICE that Plaintiff, Clear Touch Interactive, Inc. f/k/a Clear Touch
Interactive, LLC, will move before the presiding judge of the Court of Common Pleas for
Greenville County, South Cz.irolina,'vat a date, time and location to be set by the Court, for an
order dismissing Defendant’s Counterclaims for Breach of Contract and Breach of Contract
Accompanied by Fraudulent Act in this action pursuant to the doctrine of res judicata.

The motion is based on this notice and motion; the pleadings, documents, records, and
files in this action; the statutory and case law of the State of South Carolina; any subsequent
memoranda of law or other evidence which may be submitted prior to the hearing on this motion;
as well as any oral argument and documentary evidence which may be presented at the hearing
on this matter.

WHEREFORE, Plaintiff prays that Defendant’s Counterclaims for Breach of Contract

and Breach of Contract Accompanied by Fraudulent Act be dismissed with prejudice.

(Signature page follows)
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Greenville, South Carolina

March 27, 2018

Respectfully submitted,

ROE CASSIDY COATES & PRICE, P.A,

/sfJoseph O. Smith

Joseph O. Smith, S.C. Bar # 77475
Joshua J. Hudson, S.C. Bar # 100311
1052 North Church Street (29601)
P.O. Box 10529

Greenville, South Carolina 29603
(864)-349-2600 Telephone
(864)-349-0303 fax

JHudson@roecassidy.com

. JSmith@roecassidy.com

Attorneys for Plaintiff

o
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘ _ ) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
)
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, ) '
: -
Plaintiff, ) PLAINTIFF’S MOTION FOR
. ) PARTIAL SUMMARY
\Z % JUDGMENT
Encore Technology Group, LLC, )
)
Defendant. )
' ' )

Pursuant to Rl_Jle 56 of the South Carolina Rules of Civil Procedure, Plaintiff Clear Touch
Interactive, Inc. f/k/a Clear Touch Interactive, LLC (“Defendant”), by and through its undersigned
counsel, moves this Court for an order granting it partial summary judgment on the grounds that
- there are no genuine disputes as to materiai facts for a certain counterclaim alleged by Defendant
that entitles Plaintiff to judgﬁent as a matter of law as to that cause of action. Specifically, Plaintiff
is entitled to judgment as a matter of law as to Defendant’s Abuse of Process Counterclaim
because: -

1. The mere commencement of a civil action cannot amount to an abuse of process;
and

2. Defendant has not, and is unable to, show a definite act or threat not authorized by
the prbcess,_which is required with ah ébuse of process claim.

Plaintiff makes this Motion pursuant to Rule 56 of the South Carolina Rules of Civil
Procedure and it is based on the pleadings filed in this case and other applicable law, whether
statutory or common, and requests that this Court consider any affidavits, memoranda, or other filings

submitted in support of this Motion and supplemented at the hearing, as well as oral arguments.
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Greenville, South Carolina

March 27, 2018

“Respectfully submitted,

ROE CASSIDY COATES & PRICE, P.A.

/s/Joseph O. Smith

Joseph O. Smith, S.C. Bar # 77475
Joshua J. Hudson, S.C. Bar # 100311
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STATE OF SOUTH .CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Encore Technology Group, LLC, ) C.A. No.: 2015-CP-23-05757
)
Plaintiff, ) DEFENDANTS’
) RULE 59 MOTION FOR
V. ; RECONSIDERATION
Keone Trask and Clear Touch Interactive, )
Inc. f/k/a Clear Touch Interactive, LLC, )
)
Defendants. )
)

Defendants Keone Trask (hereinafter “Trask”) and Clear Touch Interactive, Inc.
(hereinafter “Clear Touch,” and collectively with Trask, “Defendants”), through their
undersigned counsel, respectfully move this Honorable Court, pursuant to Rule 59(e) for
reconsideration of this Court’s April 2, 2018 Final Order and Judgment (the “Order”) for the
reasons and upon the grounds set forth below.

L ORDER’S HOLDING THAT ENCORE ONLY NEED TO ELECT ITS REMEDIES ON THE
BREACH OF CONTRACT AND TORTIOUS INTERFERENCE CLAIMS WAS IN ERR

The Cqurt found that 'Encore only needed to elect its remedies between the breach of
contract and tortious interference causes of action because the jury awarded the same actual
damages of $424,945 under these claims and Plaintiff’s trade secret cause of action. (Order p. 25).
‘Those damages,‘according to the Order, were to compensate Encore for its lost sales to Leon
County Schools. (Order p. 25). The Céuﬁ went on to conclude that the election doctrine did not
apply to the remaining claims for breach of fiduciary duty, breach of cdntract accompanied by
fraud, and breach of duty of loyalty because liability under those claims relied upon different fécts
and elements and the jury’s awards under them represented distinct damages. The Order’s

conclusion is flawed because it relies upon erroneous and inappropriate factual findings
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concerning the basis for the jury’s awards on these claims; an inaccurate conclusion that the awards
under them represent distinct damages; an‘ overly narrow application of the election doctrine; and
a mischaracterization of Defendants’ argument on the issue. Therefore, Defendants respectfully
ask the Court reconsider its holding on the election of remedies issue and require Encore to elect
its remedies amongst the causes of action for which the> jury returned a verdict in its favor to
prevent duplicative fecovery of actual damages.

A. The Order Makes Erroneous and Inappropriate Factual Findings as to the Specific
Factual Basis the Jury Relied Upon in Finding Defendants Liable for Certain Claims

The Order makes numerous findings as to the specific factual basis relied upon by the jury
to find Defendant§ liable under Encore’s breach of duty of loyalty, breach of fiduciary duty, breach
of contract with fraud, and trade secrets act (“TSA™) claims to conclude that the Plaintiff need not
elect its remedies amongst those claims because they relied upon different facts. (Order pp. 26-
27). Specifically, the Order determines that the jury found (1) Trask breached his fiduciary duties
by failing to disclose the identity of Clear Touch’s suppliers to Encore so it could purchase direct;
(2) Trask violated the Trade Secrets Act by using Encore’s trade secret information regarding Leon
County Schools’ needs for and purchase price of panels; (3) the jury found Trask liable for breach
of contract accompanied by fraud based upon his violation of his Non-Disclosure and Non-
Solicitation Agreement’s “business opportunity clause”; and (4) Clear Touch violated the Trade
Secrets Act by using Encore’s trade secret information regarding Leon County Schools’ needs for
and purchase price of panels. (Order pp. 26-27).

First and foremost, the Order making these determinations is an inappropriate invasion of
the province of the jury and thérefore cannot be utilized to support a finding that the jury relied
upon these specific and different facts to find Defendants liable for these particular claims at issue.

Krepps by Krepps v. Ausen, 324 S.C. 597 (Ct. App. 1996)(Trial judge deciding how the jury
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viewed the facts or substituting its own view of the facts is unlawful usurpation of the jury’s
function as the finders of f‘act.).' However, even if there were authority that allowed the Court to
make such determinations, the Order’s findings themselves are flawed.

As a practical matter, the Order fails to cite to its evidentiary basis for making these
detc;nninations. It simply states what it claims were the facts relied ﬁpon by the jury for these
particular causes of action and then concludes that “the evidence demonstrated — and the jury found
— separate écts by Defendants [gave] rise to separate injuries and damages.” (Order p. 26-27). In
reality, there is no way that the Court can make these specific determinations and the lack of
citation to the record_or explanation of how it arrived at them reveals their fallacy. Furthermore,
consideration of how Encore presented its case on these claims undermines the Order’s factual
findings specifying what the jury relied upon to find Defendants’ liable for each cause of action.

For example, the Order claims the jury found Trask liablle for breach of his ﬁduciary duties
because he failed to disclose to Encore that it could purchase directly from Clear Touch’s suppliers.
(Order p. 26). At trial Encore claimed Trask breached his fiduciary duties by failing to (1) disclose
the true identity of Clear Touch’s suppliers; (2) tell Encore that he was building a reseller network
for Clear Touch; (3) work with Encore to take advantage of the Clear Touch opportunity; and (4)
b}.l making direct sales to Leon County. (See Def. Supp. at 7). Thus, it cannot bé said the jury’s
verdict for this breach of fiduciary duty claim was reliant upon Trask not telling Encore it could
purchase directly from Clear Touch’s suppliers as the Order asserts. The Order also claims that
the jury found Trask liable for breach of contract accompanied by fraud due to his violation of the
“business opportunity” clause in his Non-Disclosure and Non-Solicitation Agreement with Encore
(the “Agreement”). (Order p. 27). Encore however did not rely solely upon Trask’s alleged breach

of the business opportunity clause to establish its breach of contract with fraud claim. Rather, it

595

L5/50€2dOGL0Z#3SVD - SYITd NOWNOD - ITIIANIIYEO - Nd 60:01 ¢L 1dy 8102 - 3114 ATIVOINOHLO313



relied upon the same actions underlying its breach of contract, trade secret misappropriation, and
breach of fiduciary duties causes of action to establish liability under its breach of contract with
fraud claim. (See Def. Supp. at 8-10).! Therefore, neither Encore nor the Court can say the jury’s
finding on this claim was specifically and only based upon Trask’s alleged breach of the

”

Agreement’s “business opportunity clause.” The same is true for the remaining determinations
concerning the factual basis for the jury’s verdicts scattered throughout the Order. (See e.g. Order
pp. 10-11, 15, 26-27, 29-30).

These determinations are post hoc findings made to artificially segregate the factual basis
for the verdicts at issue in order to conclude that Encore need not elect its remedies amongst these
causes of action because the jury relied upon different facts in rendering its verdicts under each.
In reality Encore relied upon and presented the same overlapping facts to establish liability for
. these claims. The means employed by the Order to reach its énd required it invade the province
of the jury and act as a post hoc finder of fact in the absence of any legal authority allowing it to
do so, without citation to evidence suppo_rting ité determinations, and by turning a blind eye to
Encore’s presentation of its case at trial. Therefore, the conclusion that these claims relied upon

specific and different facts for the jury imputing liability was in err and requires reconsideration.

B. Order Relies Upon Erroneous Notion that Encore Presented Distinct Damages for
each of the Claims Upon which the Court Awarded Damages

The Order’s conclusion on the election issue also relies upon the erroneous notion that
Encore presented and the jury awarded distinct damages for its breach of fiduciary duty, breach of

contract, trade secret misappropriation, and breach of contract accompanied by fraud causes of

! Encore told the jury Mr. Trask breached his fiduciary duties by failing to (1) disclose the true identity of Clear
Touch’s suppliers; (2) tell Encore that he was building a reseller network for Clear Touch; (3) work with Encore to
take advantage of the Clear Touch opportunity; and (4) by making direct sales to Leon County.
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action — the causes of action under which judgment has been entered. The Order employs several
inappropriate and flawed methods to reach this conclusion.

First, it intertwines and confuses the damages sought by Encore at trial under these claims
to reach a faulty conclusion that Encore sought separate damages under each respective cause of
action. (Order pp. 28-29). As detailed in previous filings, Encore did not seek its damages in this

fashion at trial. (Def. Supp. at 7-10).

Second, it ignores the manner in which Encore presented its damages to the jury at trial .

and attempts to trivialize Defendants’ position that these claims simply represent alternative
theories of recovery for the same injury stating that “Encore’s attorneys never contended liability
or damages under Causes of Action II-VI were based on a single fact, a single injury, or single
damage.” (Order p. 31).2 This ignores the fact that at trial the Plaintiff sought the “same amount”
and “same damage figure” for causes of action II-VI and relied upon the same set of facts to
establish liability across those various claims. This is the basis for Defendants’ position that
Encore presehted alternative theories of recovery for the same injury; and not that its damages
under these causes of action were based upon a “single fact, a single injury, or singlé damage.”
Third, the Order assumes Defendants’ position on this issue is reliant upon the jury being
bound by Encore’s attorney’s arguments at trial. (Order p. 31)( “Defendants’ argument assumes
the jury was bound by Encorg’s attorneys’ arguments, but it was not.”). Defendants’ argument

neither assumed nor relied upon the jury having to accept Encore’s counsel’s arguments. Rather,

2 At trial Encore told the jury the actions constituting breaches of Trask’s fiduciary duties resulted in $5.5M of
damage to it in the form of (1) lost profits (a) on sales of panels purchased from Clear Touch (because it could have
purchased directly from the suppliers if Trask disclosed their identity); (b) from Clear Touch’s sales to Leon County;
and (c) those generated by Clear Touch’s other sales all totaling $1,100,306 and (2) the lost Clear Touch business
opportunity; something it claimed was worth over $3.9M. (See Def. Supp. 7-8). As detailed in Defendant’s post
trial filings, the Plaintiff’s presentation of damages for causes of action II-VI was uniform and unequivocal. It asked
the Jjury to award it $5.5M under the breach of fiduciary duties claim and then said to give it the “same amount” or
“same damages figure” for each cause of action II-VI. (See Def. Supp. at 7-10).
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Defendants utilized the transcript of Encore’s closing statement as evidence of how it presented
its damages to the jury. That transcript shows that Encore sought the “same damages” or “exact
same damages figure” for causes »of action II-VI during trial.

- Fourth, the Order’s position that the damages awarded were not duplicative ignores the
objective evidence that the jury’s actual damages award of $1,476,039.40 under the breach of
contract accompanied by fraud claim is the exact sum total of its actual damage awards from causes
~of action I-IV.?

Finally, the Order again inappropriately delves into the jurors’ minds claiming that they
“awarded different actual damage amofmts and different punitive damage amounts, clearly
intending to treat Defendants’ different acts and Encore’s different injuries as separate and
distinct.” (Order pg. 30). The jury’s intent is not “clear” as the Order portends and it making such
a finding inappropriate. Relying upon such that finding to support a holding on this seminal issue
was in err and warrants reconsideration.

C. Order Relies Upon Overly Narrow View and Application of the Election D}octrine

The Order’s holding on this issue also relies upon an overly narrow application of the
election of remedies doctrine without regard to its purpose — the prevention of duplicative,
recovery. It reasons that the doctrine does not apply to the breach of fiduciary duty, breach of
contract with fraud, and trade secret claims because “Encore never contended that liability or
damages under Causes of Action II-VI were based on a single fact, a single injury, or single
damage.” (Order p. 31). Under this approach, the election of remedies doctrine would only apply

in cases where a single fact established liability for one cause and resulted in the same injury.*

3 $375,733.40 (breach loyalty) + $675,361 (breach fiduciary) + $424,945 (causes of action ITI-V) = $1,476,039.40

4The Order relies upon distinguishable case law in the GTR Rental, LLC v. DalCannon, case to summarily deem this
case similar and unfit for application of the election doctrine because “the complex series of transactions undertaken
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Such a stringently simplistic view of the doctrine ignores its purpose and prevents its application
where it is needed most — complicated cases with multiple causes of éction where the available
damages are the same amongst numerous claims bﬁt can be awarded under alternative theories of
liability. The matter at hand is one of those cases and th¢ Order’s requirement that liability under
each cause of action mlist flow from a single fact resulting in a single harm for the doctrine to
apply unduly restriéts its use and thwarts its purpose of preventing duplicative recovery.

Yet, both the Court and Encore recognize that the election doctrine applies to the breach of
contract, trade.secrets misappropriation, and tortious interference claims where the jury awarded
the same actual damages of $424,945 for each. (Order p. 25-26). Both concede this point despite
the fact that liability under the breach of contract claims and the TSA cause of action may be based
upon different facts — liability for violating the TSA could be based upon Trask’s and/br Clear
Touch’s alleged misappropriation and use of Encore’s claimed trade secret information to sell
directly to Leon County whereas the jury’s breach of contract verdicts could rest upon him and/or
Clear Touch merely selling panels directly to Leon County without the use of Encore’s trade secret
information. .The doctrine applies to those claims because the resulting harm was the same without

regard to whether the facts underlying the respective claims were identical. The Order’s treatment

of the claims upon which it entered judgment (and found Encore need not elect its remedies) puts-

the additional and overly burdensome requirement that liability under those causes of action must
be based upon the same facts for the election doctrine to apply. That is a phantom requirement

and cannot serve to prevent application of the doctrine if necessary to prevent duplicative recovery.

by Defendants does not comprise a single wrong that would give rise but to one cause of action.” (Order p. 28 citing
547 F. Supp. 2d 510, 515 (D.S.C. 2008). The Order offers no explanation or analysis demonstrating GTR’s
applicability to the circumstances of this case and merely relies upon the general quotation in an effort to lend
credence to its inaccurate position that the election doctrine only applies when liability stems from a single wrong
that would give rise to only one cause of action.
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Here, as previously argued and noted above, it is necessary to have Encore elect its remedies
among causes of action II-VI because everything the jury awarded in actual damages is
encompassed in the breach of contfact with fraud verdict.
D. Mischaracterizaﬁon and/or Misunderstanding of Defendants’ Arguments
The Order bégins its treatment of the election issue by fnisconstruirig Defendants’
arguments on the issue claiming that they contend “Encore should have to elect one (other than
breach of duty of loyalty) because they committed a ‘single wrong’ and that Encore ‘sought the

293

exact same damages’ for the ‘same injury.”” (Order p. 25). Defendants’ argument was not so

narrow. Rather, they argued Encore relied upon the same facts to establish liability for causes of

action II-VT and it sought the same damages under those claims — explicitly instructing the jury to -

award the “exact same” damages for those causes of action. (See Def. Supp. Post-Trial at 7-12).
Defendants also argued that election was necessary because the facts relied upon to establish
liability for breach of contract with fraud were encompassed in Encore’s breach of contract,
tortious interference, TSA, and breach of fiduciary duty claims, (See Def. Post-Trial Mot. at 1-4).
The Order misapprehends and greatly overly simplifies Defendants’ position.  While
- misapprehension of an argument may be inconsequential in some cases; it is impactful here. The
over simplification of Defendants’ argument makés it much easier to dismiss because it has been
reduced to a weaker and more narrow position. The Order’s findings erroneously rely upon
rejection of this hobbled position and therefore warrant reconsideration in order to consider the
actﬁal arguments made by Defendants concerning the election issue.

In sum, the Order ignores the objective evidence showing the manner in which Encore
presented its case at trial, inapprbpriately delves into the minds of the jurors to make findings as

to the particular factual basis for their verdicts on the claims upon which it entered judgment, relies
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upon the erroneous notion that Encore presented separate and distinct damages for each of these
causes of action, and takes an overly narrow view of the election doctrine’s applicability. Any one
of these maladies warrants the Court’s reconsideration; and certainly, when taken together call for
reevaluation of the Order’s holding that Encore need not elect its remedies amongst the claims
ueon which the Ceurt has entered judgment.
II.' DENYING DEFENDANTS’ MOTION FOR NEW TRIAL ABSOLUTE WAS IN ERR
: The Order erroneously found that Defendants were not prejudiced by the presentation of
Michael Knight’s computer search testimony and submission of Table 3 at trial, and therefore are
not entitled to a new trial absolute. (Order p. 17). Defendants respectfully request the Court
reconsider this finding due to it being reliant upon a misapprehension and mischaracterization of
Defendants’ arguments in support their motion for a new trial absolute.
A. Michael Knight Testimony Claiming Trask Destroyed Evidence
The Order misapprehends and mischaracterizes Defendants’ arguments related to Michael
Knight’s testimony before the jury that he performed computer searches of Encore’s sysfem two
weeks before trial which he claimed showed Trask deleted emails to conclude that testimony did
not prejudice the Defendants. The Order’s finding relies upon an overgeneralization of
Defendants’ argument on this issue by claiming they sought a new trial absolute due to “Encore’s
vpresenta_tion of evidence that Mr. Trask destroyed one category of e-mails....” (Order p. 18, 20).
Defendants’ argument was not so simple and the Order’s characterization and treatment of it
sweeps the detailed underpinnings under the rug to portray a much more innocuous situation. This

more mundane factual scenario it finds did not result in any prejudice to the Defendants.’

3 As an initial matter, this portion of the Order (as with others) contains statements that Trask admitted he destroyed
evidence or imply such an admission was made. (Order pp. 17, 18, 25, ). Trask did not admit to destroying e-mails
or any other evidence, and the Order’s statements otherwise are simply inaccurate.
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The Order élaims that Defendants were not prejudiced by Knight’s telstimony because they
“were on notice that Encore would introduce evidence of Trask’s deletion of e-mails from Encore’s
servers” and “cannot reasonably assert they were surprised by testimony that Trask destroyed
emails.” (Order. p. 18). That is not the argument Defendants’ made in support of their motion for
anew trial absolute. Rather, their argument was much more detailed and focused upon the specific
actions and testimony of Encore leadingvup to Knight’s trial testimony. FThe Order attempts to
dismantle Defendants’ arguments concerning Encore’s actions leading up to Knight’s testimony
by mischaracterizing the basis for its position.

The Order begins that campaign by accusing Defendants of mischaracterizing Encore
30(b)(6) deponent, Todd Newnam’s, testimony responding to questions about what evidence the
company had that Trask deleted emails. (Order p. 18-19). That accusation is ironically dependent
upon the Order’s mischaracterization of that very same testimony. Specifically, the Order states
that Defendant’s argued “that one of Encore’s 30(b)(6) deponents, Todd Newnam, had no evidence
of Mr. Trask’s deletion of emails, but Defendants mischaracterize that deposition testimony.”
(Order p. 18). The Order tﬁen utilizes small snippets of Newnam’s testimony to validate its
position.® Defendants’ post-trial submissions however cited to the complete deposition testimony
which accurately reflected Encore’s 30(b)(6) deposition testimony when asked what evidence it
had Trask destroyed emails. (Def. Post-Trial Mot. at 6-7). Fu11 citation of Mr. Newnam’s 30(b)(6)

testimony showed that the snippets relied upon in the Order to claim he testified the company had

6 “Mr. Newnam never said he had ‘no evidence’ and in fact referred to the evidence he recalled at the time of his
deposition to support his allegation. In fact, Defendants admit Mr. Newnam testified during the deposition that ‘Mr.
Trask purged emails at Encore’ and that he ‘deleted some information while he was at Encore, previous emails.
There are tidbits of emails that we have that show communications that were deleted from our system.” (Order p.
18-19).

Defendants also note that the Court has no basis to make this finding regarding what Newnam testified to in his
deposition without at least some citation to that testimony. There being none outside incomplete and non-contextual
snippets, makes this finding inappropriate. :

10
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evidence Trask deleted emails was based upon “his belief” given he had to subpoena some third
parties to get information/documents and he thought there should be more documents produced
rather than citing actual evidence of an internal computer search verifying the claim. (Def. Post-
Trial Mot. 6-7). It is axiomatic that full citation of the testimony at issue provides the accurate
reflection of what was said by-Encore’s representative undel; oath than uncited snippets of that
testimony interspersed within the ﬁndings. it is being utilized to support. Therefore, the Order’s
argument that Newnam’s 30(b)(6) testimony put Defendants on notice that Encore planned to
present Knight’s computer search testimony at trial that he claimed verified Trask deleted emails
on the company’s system necessarily fails and cannot support the finding that Defendants suffered
no prejudice ambushed with this testimony for the first time at trial.

The Order’s next attempts to alleviate Encore of responsibility for not disclosing the
computer search prior to trial also fails. The Order attempts to excuse Encore’s actions by claiming
Knight’s testimony was offered to lay a foundation for admission of Plaintiff s Exhibit 84-a
collection of emails it claimed Trask deléted and which were provided to Defendants “well before
trial.” (Order p. 19).” Plaintiff: Exhibit 84 was not admitted into evidence at trial and therefore
Knight’s testimony about his computer searches was not offered to establish foundation for
admission of that exhibit. Rather, the true intent and purpose of this testimony was to ambush
Defendants at trial with new testimony/evidence it had never heard and had no way of
meaningfully examini‘ng or challenging. ' e

Finally, the Order goes on to claim that Defendants’ argument cbnceming the Knight
testimony “amounts to a claim that Encore was under an obli gation to explain to them each point

its witnesses would testify to and the significance of each exhibit.” (Order p. 20). Defendants

7 The emails in Plaintiff’s Exhibit 84 were produced on-‘May 31, 2017 and September 19, 2017 — neither time
qualifying as “well before trial” beginning on September 25, 2017.

11
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never made this argument. Rather, Defendants contended that Encore was obligated to come
forward with its evidence Trask deleted emails prior to trial under the Rules and in light of the
events leading up to Knight’s trial testimony. Rule 26(€) requires a party supplement its responses
to Interrogatories and requests for production up to the time of trial if they acquire additional
responsive information following service of their initial response stating that:

A party who has responded to a request for discovery with a response that was

complete when made is under no duty to supplement his response to include

information thereafter acquired, expect that requests for discovery under Rules, 31,

33, 34, and 36 shall be deemed to continue from the time of service until the time

of trial of the action so that information sought, which comes to the knowledge of

a party, or his representative or attorney, after original answers have been

submitted, shall be promptly transmitted to the other party.” :
S.C. R. Civ. P. 26(¢e). Defendants’ First Set of Interrogatories asked Encore to “[s]et forth with
specificity all facts and evidence Plaintiff has to support the allegations of Paragraph 33 of the
Complaint which allege Trask accessed ‘Encore’s computer system without or in excess of
authorization,’ and ‘destroy[ed] Encore property, software, and files.’ Speciﬁcally identify each
and every item of “Encore property, software, and file’ Plaintiff claims Trask destroyed.” (Exh.
A —PIf’s Resp. to Def. First Interrs. #21). Encore replied with an objection and stated that “in
February or March.2016, former Encore employee Jimmy Higginbotham reported to Encore that
Mr. Trask accessed and used Encore’s property, software, and files, and Mr. Trask has admitted
such use of Encore’s resources” and then directed Defendants to “see documents produced in
résponse” to their production requests. (Exh. A). Encore supplemented its responses after its
initial production but this response was unchanged. Rule 26(e) required Encore notify Defendants
of Knight’s computer search prior to trial because it was information directly responsive to

Defendants’ Interrogatory #21. Encore failed to abide by is obligations under the Rule and

therefore should not have been able to present Knight’s computer search testimony at trial.

12
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Encore’s failure to disclose Knight’s computer search before he took the stand in disregard
of its obligation to do so and despite the events detailed in Defendants’ Post-Trial Motions leading
up to'it are the basis for Defendant’s Motion for New Trial Absolute. To allow a party to ignore

its clear obligations under the Rules and condone this type of behavior incentivizes gamesmanship

and the strategic withholding of evidence rather than full and fair disclosure. It creates a system -

antithetical to the purpose of the Rules and the use of civil litigation as a forum for the fair
resolution of disputes. That is the issue at hand, basis for Defendants’ motion for new trial
absolute, and reason for them respectfully requesting the Court reconsider its ruling on that motion.
B. Defendants Were Prejudiced by Knight’s Computer Search Testimony

The Order goes on to claim that the Defendants were not prejudiced by Knight’s computer
search testimony because Plaintiff’s Exhibit 84 was not admitted into evidence and “there was
significant evidence presented at trial which demonstrated that Trask destroyed emails.” (Order
p. 20). First, Defendants never contended Plaintiff Exhibit 84 prejudiced them; making its non-
admission into evidence inconsequential. Second, the latter statement that significant evidence
was presented at triél showing Trask ciestréyed emails is made without citation to this apparent
ample body of proof and contradicted by the undisputed fact that the Court refused to include a
spoliation charge in the jury instructions. That refusal contradicts the repeated incorrect assertion
that evidence at trial showed Trask destroyed emails and other documents. Thus, neither of thése
grounds supports the conclusion that Defendants suffered no prejudice from Knight’s testimdny.

Finally, the Order goe's on to misconstrue Defendants’ recognition that “Plaintiff had ample
evidence to attempt and prove its case as to all its claims, including those with elements of willful
or wanton b‘ehavior with- such things as the Amy Andrews and Kathy Cruse emails” to include

something they have vehemently denied from'the beginning — evidence Trask deleted emails.

13
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(Order pp. 20-21). The quote cited is in no way referencing, inclusive of, or admitting Trask
deleted emails or destroyéd evidence. The point being made was that Encore’s conduct related to
the Knight testimony was not only unjust and inappropriate but even more offensive given how
unnecessary it was to litigate the actual merits of the claims at issue.

Each one of the Order’s four sentence conclusion on this -issue is problematic and offers no
support for the finding that Knight’s testimony was not prejudicial.. First, the claim no prejudice
. resulted from Knight’s testimony because “Trask knew he deleted these emails” is circular
reasoning that fails to support anything. (Order p. 21). Second, the statement that the Court
allowéd Défendants to delay putting Trask on the stand to testify is inaccurate and, even if true,
irrelevant to resolution of the issue at hand. Third, noting that “Trask did not deny that he deleted
these emails” on the witness stand requires acceptance of the absurd notion that the absence of a
denial amounts to admission. /Id. Finally, the Order caps its treatment of this issue by
inappropriately deeming Knight’s testimony “truthful evidence” whose admission cannot
constitute legal prejudice. /d.

The presentation of Knight’s computer search testimony at trial in _light of Encore’s actions
and shirking of its obligations leading up to it are the basis for Defendants’ Motion for a New Trial
Absolute, and the Order does not provide accurate or appropriaté grounds for finding it did not
prejudice the Defendants and denying their motion. Therefore, Defendants respectfully request
the Court reconsider its ruling on this issue and grant it a New Trial Absolute.

C. Submission of Table 3 to the Jury Caused Undue Prejudice to Defendants

Defendants’ primary issues with submission of Table 3 at trial were that it contained
duplicative damages and was an attempt to have the jury award Encore all of Clear Touch’s profits

through 2015 and “the value of the Clear Touch opportunity.” In other words, it sought to make
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Clear Touch a company that never made any profit and then have it pay $3.9M for its value.
Nothing in the Order rectifies those ;ssues or supporté the conclusion Defendants suffered no
prejudice by the admission of ;l"able 3. Further, the Order’s conclusion that admissidn of Table 3
did not prejudice the Defendants relies upon irrelevant facts and arguments, none of which support
that finding.

First, it claims that Defendants were not prejudiced by admission of Table 3 because the
jury awarded less than all the damages reflected in it. (Order p. 21). This misses the point and has
no bearing on whether or not admission of this evidence prejudiced the Defendants. Whether the
» jury awarded some, all, or none of the damages in Table 3 is of no consequence. Defendants
contend its admission resulted in a prejudicial alteration of the jury’s understanding and view of
Encore’s recoverable damages by setting an artificially high ceiling. That prejudicial impact was
suffered at the time of admission and long before final damage awards were determined in the jury
room. Therefore, if and how much the jury may have awarded from Table 3 has no bearing on the
existence of the prejudice Defendants contend its admission caused.

Recognizing this unassailable truism, the Order attempts to salvage its érgument by saying
the figure in Table 3 was significantly lower than the $10M valuation contained in a Clear Touch
offering memora{ndum. (Order p. 21). In insolation this statement is true, however context
.provided by undisputed trial testimony makes it irrelevant to the issue. Mr. Trask testified at trial
that the $1 oM offering memorandum figure was based‘on nothing more than the amount of money
he sought to raise by offering shares of the company; and it was.not a valuation of Clear Touch as
a business. Thus, the Order’s attempt to portray the figures in Table 3 as conservative by

comparing them to an aspirational figure within an offering memo does not succeed in that
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endeavor. Such an apples to asteroids comparison serves no meaningful purpose and fails to
support the finding that admission of Table 3 did not prejudice the Defendants.

Therefore, Defendants contend it was in err to conclude that admission of the Knight
computer search testimony and Table 3 did not result in prejudice to the Defendants and deny their
motion for a new trial absolute. As such, Defendants respectfully request the Court reconsider its
ruling in this regard and grant them a new trial absolute pursuant to SCRCP 59.

III. DENIAL OF DEFENDANTS’ MOTION FOR RELIEF FROM JUDGMENT WAS IN ERR

Defendants contend that their Motion for Relief from Judgment under Rule 60(b) was
denied in err because the law and alleged facts relied upon in the Ordef contradict the Court’s
holding.® Neither the case law cited nor the factual grounds articulated in the Order support its
holding on this issue and warrant reconsideration.’ .

First, the Order summarily concludes Encore did not engage in any fraudulent conduct
without explanation or supporting citation. It goes on to argue that even if Defendants were
surprised by Knight’s testimony “a party may not prevail under Rule 60(b)(3), SCRCP, on the
basis of fraud where he has access to disputed information or has knowledge of inaccuracies in an
opponent’s representations at the time of the alleged misconduct.” (Order p. 25). The Order cites
to ‘Raby Constr., LLP v. Orr, and Bowman v. Bowman to support that statement; however, neither
of those cases stand for that particular proposition. In Orr, the Court held that a Rule 60(b)(3)

movant could not prevail where a party was “on notice” of the relevant issue. 358 S.C. 10, 21, 594

| S.E.2d 478, 484 (2004). Here, Defendants knew about Encore’s accusations and belief that Trask

8 Defendants believe they appropriately filed their Rule 60(b) motion in previous post-trial filings. However, if the
Court finds otherwise, then Defendants renew that Motion and incorporate by reference its filings and arguments in
support of it contained in Defendants’ Post-Trial Motions.

? The Order references its basis for denying Defendants’ Motion for New Trial as those supporting its findings that
Encore did not perpetrate a fraud on the Court nor were Defendants surprised by Knight’s testimony. (Order p. 24-

25). Defendants have addressed those arguments above.

e
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destroyed emails and other evidence but were not aware of Knight’s computer search. In Bowman
v. Bowman, the Court denied a Rule 60(b)(3) motion and referred to “South Carolina’s 'strong
policy towards finality of judgments[which] trumps a party’s ability to set aside a judgment where,
as here, the party could have discovered the evidence prior to trial.” 357 S.C. 146, 591 S.E.2d 654
tCt. App. 2004). Here, Encore’s actions made it impossible for Defendants to discover the
evidence at issue prior to trial. Defendants availed themselves of all the discovery tools available
prior fo trial, including taking 30(b)(6) depositions in which the issue of what evidence Encore had
that Trask destroyed evidence was squarely addressed and specifically requesting Plaintiff provide
all “facts and evidence” of Trask’s alleged document destruction in their Interrogatories. The only
way for Defendants to have known of Knight’s computer searches was by Encore disclosing that
information.

The remaining factual basis for the Court’s denial of Defendants’ Rule 60(b) Motion do
not fare any better. The Order again inaccurately claims Trask admitted to deleting emails. It goes
on to argue that because Encore repeatedly accused Trask of deleting emails and “provided other
evidence that substantiated” those allegations, Defendants’ Rule 60(b) motion should be denied.
(Order p. 25). Making repeated accusations has no bearing on the issue and should not serve to
defeat Defendants’ motion. Further, the Order’s conclusory statement that Encore provided
“substantiating evidence” lacks citation to or mention of any specific evidence supporting it and
is contradicted by the undisputed fact that the Court refused to inclﬁde a spoliation charge in the
jury instructions. Therefore, the Order does not provide sufficient legal or factual grounds for its
denial of Defendants’ Rule 60(b) Motion and as such, Defendants respectfully request it be

reconsidered and granted by the Court.
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IV.  DENIAL OF DEFENDANTS’ MOTION FOR NEW TRIAL /VISI REMITTITUR WAS IN ERR
Defendants respectfully disagree with the Court’s denial of their Motion for New Trial Nisi

Remittitur and ask it be reconsidered for the reasons set forth in the original motion and below.
The Order attempts to support its finding that the actual verdict amounts awarded were
appropriate and fell “within the range of damages testified to” by citation of and comparison to the
$10M figure in the Clear Touch Offering'Memorandum. (Order p. 22). As noted above, that

figure has nothing to do with the value of Clear Touch but was merely a capital funds raising goal

determined by Mr. Trask without any analysis or actual valuation of the company. Therefore, it -

has no bearing on the appropriateness of the verdicts awarded or damages Encore claimed to have
incurred.

Defendants also take issue with the wildly inaccurate footnote in this section which claims
Defendants complained the Court allowed testimony that Clear Touch had $17M in revenue in
2016 “but they opened the door and made this evidence relevant by criticizing Mr. Meilinger for
not considering their 2016 and subsequent financial information.” (Order p. 23 fn7). This
Statement is simply inaccurate. Defendants did not complain Mr. Meilinger failed to consider
Clear Touch’s 2016 and subsequent ﬁnancial information. Defendants’ stance was quite the
opposite; always maintaining the financial evidence and disclosures should be cut off earlier than
Encore wanted. It makes no sense that a company with increasing profits would want the Plaintiff
to consider those higher numbers. In reality, Defendants took issue with allowing testimony that
Clear Touch received $17M in gross revenues in 2016 instead of or without submission of its net
revenues. Absence of the latter created an unfair impression in the jury’s minds about the

company’s profitability. Therefore, Defendants respectfully request the Court reconsider its
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treatment of this Motion, eliminate the inaccurate footnote and make further revisions as it deems
necessary.
V. DENIAL OF DEFENDANTS’ JNOV MOTION WAS IN ERR!?

The Court denied Deféndants’ Rule 50(b) Motion requesting the Court grant it judgment
notwithstanding the jury’s verdict on the Breach of contract and trade secret claims because
Encore’s breach of contract actions relied upon unenforceable provisions of the Non-Disclosure
and Non-Solicitation Agreement and Plaintiff did not provide sufficient evidence to establish
essential elements of its.trade secrets claim. Defendants respectfully contend the Court committed
an error of law in denying its Rule 50(b) motion and ask that it reconsider its ruling for the reasons
detailed below.

A. Error of Law Finding Restrictive Covenant.s. Enforceable

The Order finds that the restrictive covenants in Trask’s Non-Disclosure and Non-
Competition Agreement (the “Agreement”).with Eﬁcore were reasonable and enforceable under
the law and therefore.could support the breach of contract claims. (Order pp. 12-14). The Order’s
finding relies upon an improper evaluation of the restrictive covenants at issue and seeming
attempts to impose post hoc limitations on their scope and applicability.'!

As an ‘initial matter, it is notable that the Order does not cite to any of the covenants
challenged by Defendants in full; merely quoting small snippets to give an artificial impression

Al

that their scope is completely defined by the language cited. (Order pp. 12-14). That omission is

10 The substantive points of law were raised previously in Defendants’ Motion for Partial Summary Judgment and in
its Directed Verdict Motions at trial.

"' The Order initially frames the issue as one concerning whether South Carolina law allows customer-based
restrictions as a substitute for a geographical limitation in restrictive covenants. (Order pp. 12-13). That is not the

issue nor something with which Defendants quibble. They recognize the law allows customer-based restrictions in
non-competes in place of geographical limits.
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telling and sets the stage for the ensuing ahalysis which, if done properly, would have to consider
the entirety of those provisions.

First,’the Order claims Trask’s argument that “the Non-Solicitation of Customers provision
is overly broad because it could be interpreted to reach ‘customers with whom he had absolutely
no contact’ is “not correct” because the Contract requires him to have had access to Encore’s
“pricing, advertising and/or marketing schemes...for such customer.”” (Order p. 13 citing P1. Exh.
2 at 2). That conclusion ignores Encore"s. own testimony that Trask had access to all of its
customers pricing, advertising, and marketing schemes due to his role in the company. Thus, as
Defendants contended, this provision could be utilized to festrict Trask from dealing with
customers with whom he never knew or did any business with while at Encore.

Recognizing this issue, the Order immediately attempts to narrow the reach of the Non-
Solicitation of Customers restriction, or at least portray it as more limited, to avoid the undeniable
conclusion that it is overbroad. Those attempts fail and cannot support the finding that this
restrictiQn is enforceable. First, the Order states that “Trask...failed to identify any Encore
customer with whom he had no contact” presumably shifting '_[he burden to Trask to prove a
negative — there were many Encore customers with whom he had no contact. (Order p. 13). It
was not Trask’s burden to establish the reasonableness of Encore’s restrictive covenant. Next, the
Order reasons the covenant is not overbroad because “[t]he fact is, the only customer at issue was
~ Leon County Schools....” (Order p. 13). This is irrelevant to the proper reasonableness analysis.
An unreasonable restrictive covenant is not rendered enforceable simply because a party chose to
selectively enforce it. The law calls for the entire language of the provision as written to be

subjected to strict scrutiny in order to determine its breadth and whether or not it is a reasonable
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restriction necessary for the protection of legitimate business interests.!? The Order’s treatment is
an error of law because it fails to subject the Non-Solicitation of Customers provision to the
appropriate legal analysis and relies upon irrelevant factors to find it is enforceable.

The Order next dismisses Trask’s argument that the Agreement’s Confidentiality

provisions are overly broad in a similar fashion. It does so by summarily claiming, without -

analysis or citation to the actual provision, that it is “akin to” the one “approved by the Supreme
Court in Milliken & Co. v. Morin, 399 S.C. 23, 37, 731 S.E.2d 288, 295 (2012) and finding that if
did not unreasonably restrict Trask’s ability to earn a living because “[a]ll Encore’s Contract
required was that Trask not use fhe confidential information he learned about Leon to sell to it
directly, and that is what the jury found he did.” (Order p. 14). Review of the provision shows
that is it much broader than that and restricted Mr. Trask from doing much more than utilizing
confidential information to make sales to one customer. The Order’s lack of appropriate legal
analysis and attempt to unilaterally narrow the scope of this restrictive covenant to conclude it was
reasonable and thus enforceable was in err.

The proper analytical rubric leéds to a finding that these restrictive covenants are
unreasonably overbroad and as such, unenforceable under the law. Therefore, Defendants
respectfully contend that reconsideration of the Order’s rulings on this issue is necesséry in order
to subject these restrictive covenants to the proper legal analysis and determine whether or not they

are truly enforceable under the controlling law.

12 Covenants not-to-compete are looked upon with disfavor by South Carolina courts, critically examined, and
strictly construed against the drafter. Faces Boutique, Ltd. v. Gibbs, 318 S.C. 39, 41, 455 S.E.2d 707, 708 (Ct. App.
1995). The drafter bears the burden of showing enforceability. See Delmar Studios v. Kinsey, 233 S.C. 313, 104
S.E.2d 338 (1958). A covenant not to compete will be upheld only if it is: (1) necessary for the protection of the
employer’s legitimate business interests; (2) reasonably limited as to time and place; (3) not unduly harsh in
hindering the legitimate efforts of the employee to earn a living; (4) in accord with public policy; and (5) supported
by valuable consideration. Rental Uniform Service v. Dudley,278 S.C. 674,301 S.E.2d 142 (1983).
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B. Error of Law Finding Trask was Not Entitled to JNOV on Breach of Contract with
Fraud Claim '

Trask contended that he was enﬁtled to JNOV on Encore’s breach of contract with fraud
claim because it required the Non-Solicitation and Confidentiality provisions to be enforceable;
something their unreasonable overbreadth prevented. The Order rejects his position, not by
substantively addressing it, but rather claiming it cannot do so citing to case law stating that “[t]he
l.aw. ..forbids this court assuming to take upon itself the powers, duties, rights, and privileges of a
jury. Obviously, the absolute power to change or modify the findings of a jury upon an issue of
fact properly submitted to them woulbd, when exercised, amount to the substitution of the trial
judge[’]s findings for the verdict of the jury and to the abrogation in such cases of the right of trial
by jury.” (Order p. 14)(citing Camden v. Hilton, 360 S.C. 164, 173, 600 S.E.2d 88, 92 (Ct. App.
2004)(internal citations omitted). Yet, immediately after noting that legal principle the Order
violates it by dlaiming that the jury’s verdict on the breach with fraud claim was “just as if not
more likely” reliant upon the business opporttinity clause. (Order p. 15). Making that finding is
contrary to the legal principle quoted immediately before it and a purely speculative statement for
which the Order offers no evidentiary support while ignoring the objectively v’eriﬁable support for
Trask’s position (math) which shows that the actual damages awarded for this claim is the sum
total of all previous actual damage awards down to the 40 cents from the breach of duty of loyalty
verdict. For the Order’s assumption that the jury’s award on the breach of contract with fraud
claim is a percentage of the figures in Table 3 to be true the jury would have to awarded Encore
some random percentage of those figures in Table 3, something that no one, iﬁcluding Plaintiff’s
economic expert or their counsel, ever said, directed, or indicated they could or should do.

Therefore, Defendants respectfully contend that the Order’s denial of Trask’s INOV

Motion in this respect was in err and warrants reconsideration.
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C. Order’s Finding that Encore Established its Trade Secrets was in Err

Defendants moved for INOV on the grounds that Encore did not present sufficient evidence
at trial upon which the jury could determine it had “trade secrets” that Trask misappropriated and
he and Clear Touch used to make the sales to Leon County. (Def. Post Trial Mot. at 27-32). The
Order’s finding that Encore provided sufficient evidence to show its had trade secrets and support
it TSA claim relies upon misapplication of thé legal requirements for establishing the existence of
a trade secret and misconception of the evidence presented at trial.

‘The Order claims there was sufficient evidence presented at trial for the jury to find Encore
had two trade secrets — its customer list and the knowledge of “Leon County Schools’ needs for,
preferences for, and plans to purchase interactive displays.” (Orclier p. 16). It states that the
Plaintiff put forth evidence showing Trask misappropriated the customer list by having Jimmy
Higginbotham bring it to him and then that He and Clear Touch used this trade secret information
to make the Leon County séles. (Order p. 16). This finding ignores the undisputed fact that
Encore’s customer lisf, admitted into evidence as Plaintiff Exhibit 60, does not contain any
information concerning Leon‘ County Schools. (Exh. B - PIf. Ex. 60). Therefore, the jury did not
have sufficient evidence to find defendants used Encore’s customer list to make the Leon County
sales in violation of the TSA because the evidence before it consisted of a document said to be this
trade secret without any information concerning Leon County Schools on it. Without something
| more, the jury and the Court in its Order cannot conclude Defendants used Encore’s customer list
to make the Leon sales in violation of the TSA.

That leaves the knowledge of Leon County Schools’ needs for, preferences for, and plans
to purchase interactive displays as the lone “trade secret” upon which the jury could have rendered

its misappropriation verdict. Nothing in the Order mentions, much less rectifies Encore’s failure
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to provide evidence at trial from which the jury could find this information was in fact secretv as
required for it qualify as a “trade secret.” SC Code Ann. § 39-8-20(5). The only evidence
Plaintiff offered about Trask’s use and disclosure of the fact Leon County Schools planned to
upgrade its interactive classroom technology consjsted of an email between Trask and his panel
supplier after he left Encore. (Exh. C - Pl Ex. 5.3). Encore however provided nothing to show
this information was secret; leaving the jury with no evidence upon which it could determine it
constituted a “trade secret.” In fact, Defendants were the only ones who provided any evidence
concerning the secrecy of this information through the testimony of West Martin. Mr. Martiﬁ, a
Tallahassee resident at the time ‘the Leon County half penny bond was up for a vote in 2012,
testified there were billboards a.dverti.sing the bond and noting it was for upgrading the County
schools’ classroom technology. Thus, the only evidence presented at trial as to this information’s
secrecy showed it was public knowledge from the time the local government instituted a half penny
sales tax in 2012. Encore did not offer any evidence to the contrary beyond simply sayiné this
information was a tréde secret.

The Order takes the same approach and éimply concludes, without citing any grounds, that
Encore gave the jury enough evidence to determine these items were its frade secrets, which Trask
took and used to make sales difectly from Clear Touch to Leon County. Based upon this erroneous
finding, the Order denies Defendants’ Motion for JNOV on the TSA claims. Defendants
respectfully contend that this finding is contradicted by consideration of the evidence presented at
trial, does not constitute appropriate grounds for the denial of their Motion for INOV on the Trade
Secret Act claims, and requirés reconsideration of whether Encore provided the jury with sufficient
evidence from which it could determine its customer list and the information oﬁ Leon’s purchase

preferences and plans were in fact trade secrets.
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VI. COURT ERRED IN DENYING DEFENDANTS’ MOTION PURSUANT TO THE “THIRTEENTH
JUROR DOCTRINE”

The Order denies Defendants’ Motion Pursuant to the Thirteenth in short order by
summarily stating that “[t]he jury’s verdicts do not reveal tﬁat they jurors were confused about any
issues” [and] their careful consideration of each claim is apparent because they rendered different
amounts of actual and punitive damages. (Order p. 24). Deferidants respectfully disagree and ask
the Court to reconsider this ruling because the evidence shows the jury rendered inconsistent
verdicts and was confused about one or more issues it was charged with deciding by admission of
Table 3. 13

The inconsistency is undeniably shown by the differing actual damage awards rendered on
the breach of contract and breach of contract with fraud claims. The jury awarded $424,945 in
actual damaées- for the Breach of Contract claim but then somehov? went on to award
- $1,476,039.40 in actual demages under the Breach of Contfact with Fraud.claim despite the actual
damages available being the same for both causes of actien. The Order does not address tﬁis
inconsistency, and Defendants respectfully contend it requires reconciliation to ensure the verdicts
are consistent with the applicable law and facts. Ensuring verdicts are consistent with the
applicable facts and law is not an improper invasion of the province of the jury but a necessary
corrective action entrusted to the Court. There is no viable argument that these two verdicts are
consistent and neither the Order nor Plaintiff has offered any. Therefore, Defendants ask the Court
reconsider its finding on this issue.

The Order also does not address Defendants’ argument for invocation of the thirteenth juror

doctrine that submission of Table 3 to the jury resulted in it misunderstanding the type and amount

13 Defendants have previously detailed the grounds for their position that the verdicts are inconsistent and reflect
jury confusion. Def. Post-Trial Mots. at 32-34.
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of damages available to the Plaintiff in this case. As noted above, it gave them the misimpression
that Encore could recover over $5.5M in actual damages when, at best, it could recover $3.9M (the
“Fair Market Value of Clear Touch Opportunity”). Therefore, Defendants respectfully request the
Court reconsider its holding and address this issue.

Based on the foregoing, Defendants respectfully ask that the Court reconsider its denial of
Defendants’ Motion Pursuant to the Thirteenth Juror Doctrine.

VII. AWARDING ENCORE ALL ITS FEES AND EXPENSES SOUGHT WAS IN ERR
A. Order’s Conclusion that the Fees Sought by Enpore are Reasonable is Flawed

The Order’s determination that the $345,601 in attorneys’ fees sought by Encore are
reasonable and should be awarded in full was in err for several reasons.

First, it fails to take into account the fact that attorneys’ fees were only recoverable under
three out of the eight causes of action pursued in this case. The Court actually recognized this fact
during post trial hearings noting the fees must therefore be reduced accordingly but that reduction
did not translate that into the final order. Therefore, Defendants continue to maintain the fees must
be proportionally reduced due to bnl‘y being available under less than half of the claims litigated.
Seemingly recognizing this may be an issue, the Order attempts to mitigate the inevitable fee
reduction stating that “[a]lthough Encore did not prevail upori two causes of action, any additional
fees and costs to present each additional cause of action would only be minimal.” (Order p. 9).
The Order provides no basis for this claim which is pure speculation with no bearing on the
reasonableness of the fees Encore sought.

Second, as in other sections, the Order again makes multiple untrue assertions that Trask
“destroyed” emails and “other documents™ to argue that Encore incurréd the amount of fees it

claims because it had to undertake additional acts to obtain necessary evidence; namely in the form
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of issuing third-party subpoehas. (Ofder p. 6). The unfounded claims of evidence destruction
contradicted by the denial of a spoliation charge cannot justify Encore’s subpoena campaign. |

Third, the Order does not mention the undisputed fact that Encore utilized documents and
information from a fraction (5 out of 16) of the third parties it subpoenaed nor account for the
many unnecessary acts detaiied in Defendants’ previous filings; all of which unreasonably inflated
fees.

Finally, the Order’s finding that Encore’s fees were reasonable relies upon factors having
no bearing on the issue. Specifically, it points to the fact the Encore has participated in post-trial
activities for which it does not seek to recover its fees to support its conclusion that those it sought
to recover for work performed through trial were reasonable. (Order p.9). The extent and expense
of post-trial activities has no bearing upon whether the fees for work performed through trial are
reasonable. Unreasonable fees do not morph into reasonable ones when more work is performed
which is not encompassed in the fees sought to be recovered.

In sum, the Defendants’ respectfully request the Court reconsider its ruling on Encore’s
attorneys’ fees because the Order fails to reduce them to account for the fact that the Plaintiff could
recover its fees under less than half of the claimé pursued and bases the conclusion that the fees
awarded are reasonable upon inaccurate statements and factors having no bearing on the issue.

B. The Order Does Not Provide a Basis for Finding the Costs Awarded were Reasonable

The Order’s only treatment of whether the expenses Encore sought were appropriate is a
passing recognition that Defendants challenge their reasonableness and a mischaracterization
concerrﬁng Plaintiff’s need to seek evidence via numerous subpoenas. (Order p. 7-8). It does not
mention nor address the numerous issues concerning the expenses raised in Defendants’ post-trial

filings. (See Def. Resp. and Opp. at 18-19; Def. Supp. at 15-16). The Order’s single substantive
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sentence dedicated to the expenses attempts to justify them by stating Encore “was forced to seek
docurﬁents through third parties because Defendants (iid not produce them and/or claimed to have
lost or destroyed them.” (Order p. 8). ‘This is at best a partial truth and certainly gives the
inaccurate impression that Encore needed to issue 16 subpoenas to everyone from pbtential
customers to Clear Touch’s new distributor to obtain relevant documents and information. In
reality, Encore used items from less than a third of the entities they subpoenaed in this case. ‘It is
difficult to claim the expenses incurred for something are justified and reasonable if you utilize
less than a third of what you paid to get. Thus, the only basis deeming Encore’s expenses
reasonable fails in that endeavor and Defendants respectfully contend that finding warrants
reconsideration.
VIII. THE COURT’S DENIAL OF DEFENDANTS’ MOTION TO STAY EXECUTION OF THE
JUDGMENT CONTAINS INACCURATE AND INFLAMMATORY STATEMENTS UNNECESSARY
"TO FULFILL ITS PURPOSE

Defendants do no quibble with the Court’s ruling on their Motion to Stay the Execution
given.the amount of the judgments in proportion to the statutory caps on bonds imposed by S.C.
Code Ann. § 18-9-130 for individuals and small business such as Clear Touch with less than 50
employees. They do however respectfully take issue with several portions of the Order addressing
this motion and pray the Court see fit to address them because they contain inaccurate statements,
imply Clear Touch misrepresented the number of employees it has, and needlessly and without
any ascertainable basis attribute nefarious motives or actions to cherwise inane actions. (Order
pp. 33-34). For example, in this section the Order states Trask “permanently deleted emails” (a
claim contradicted by the Court not giving a spoliation charge) and had Gallant and Higginbotham
sign NDAs “so he could induce them to leave Encore” (undisputed testimony at frial was that

Encore terminated Higginbotham and Gallant was not induced by Trask to leave Encore). These
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are but two of numerous examples. These items are unnecessary, vitriolic, and will be utilized by
Encore and other competitors to unfairly compete with Clear Touch in the marketplace. Should
these items remain in the Order, Clear Touch’s; competitors will believe they have license to
defame the company in the marketplace by repeating statements adopted by the Court without
retribution or consequence. The potential harm far outweighs the absence of any need for their
inclusion. Therefore, Defendants respectfully ask that the Court eliminate the items as reflected
in the attached redline Order reflecting Defendants’ objections to Plaintiff’s proposed order. (Exh.
D at 35-36).
IX.  CONCLUSION
For the reasons stated above, Defendants pray that the Court reconsider its rulings noted

above and enter an amended final order and judgment accordingly.

Respectfully Submitted,

ROE CASSIDY COATES & PRICE, P.A.

s/ Joseph Smith

Joseph O. Smith, S.C. Bar # 77475
Joshua J. Hudson, S.C. Bar # 100311
1052 North Church Street
Greenville, South Carolina 29601
(864) 349-2600

(864)-349-0303 (fax)
JSmith@roecassidy.com
JHudson@roecassidy.com

Attorneys for Defendants

April 12,2018
Greenville, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) _
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
. )
Encore Technology Group, LLC, ) C.A. No.: 2015-CP-23-05757
) ]
) RULE 59 MOTION FOR
v, g RECONSIDERATION
Keone Trask and Clear Touch Interactive, )
Inc. f/k/a Clear Touch Interactive, LLC, )
)
Defendants. )
)

Exhibit A

PIf’s Supp. Resps. to Defs. First Interrogatories
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STATE OF SOUTH CAROLINA

'~ COUNTY OF GREENVILLE

IN THE COURT OF COMMON PLEAS

ENCORE TECHNOLOGY GROUP, LLC,

Case No. 2015-CP-23-05757

Plaintiff,
Vs. PLAINTIFF’S SECOND
SUPPLEMENTAL RESPONSES TO
KEONE TRASK and CLEAR TOUCH - DEFENDANTS’ FIRST SET OF
INTERACTIVE, INC., f/k/a CLEAR , INTERROGATORIES

TOUCH INTERACTIVE, LLC,

Defendants.

Pursuant to Rule 33 of the South Carolina Rules of Civil Procedure, Plaintiff Encore

Technology Group, LLC (“Plaintiff’ or “Encore”) responds to Defendants’ First Set of

Interrogatories as follows:

1. State the names, addresses, and telephone numbers of all persons known to you to

be witnesses concerning the facts of the case and, with respect to each person identified, please
provide a summary of the important facts known to or observed by such witness and indicate
whether or not written or recorded statements have been taken from each witness.

[U3]

RESPONSE:

. Todd Newnam: Mr. Newnam is the Chairman and Chief Executive Officer for Encore,

Mr. Newnam has knowledge of the relationship and communications between Encore and

Defendants. Mr. Newnam can be contacted through Encore’s counsel and has given an
affidavit in this case.

Michael Knight: Mr. Knight is the President and Chief Technology Officer for Encore.
Mr. Knight has knowledge of the relationship and communications between Encore and
Defendants. Mr. Knight can be contacted through Encore’s counsel.

David Masters: Mr. Masters is the Vice President of Sales and Marketing for Encore.
Mr. Masters has knowledge of the relationship and communications between Encore and

Defendants. Mr. Masters can be contacted through Encore’s counsel.

Russell Young: Mr. Young is the Chief Financial Officer and, on behalf of Encore,
executed the Reseller Agreement with Clear Touch Interactive. Mr. Young has
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knowledge of the relationship and communications between Encore and Defendants. Mr.

Young can be contacted through Encore’s counsel.

5. Tammy Summerell: Ms. Summerell is the Human Resources Officer for Encore and
executed the Non-Disclosure and Non-Solicitation Agreement-and April 25, 2014
Severance Agreement and General Release, each between Encore and Keone Trask. Ms.
Summerell has knowledge of the relationship and communications between Encore and
Defendants. Ms. Summerell can be contacted through Encore’s counsel.

6. Wendy Metcalf: Ms. Metcalf is the Operations and Vendor Coordinator for Encore. Ms.
Metcalf was involved in the exchange of the Mutual Confidentiality Agreement and
Reseller Agreement between Encore and Clear Touch and has knowledge of the

relationship and communications between Encore and Defendants. Ms. Metcalf can be
contacted through Encore’s counsel.

7.. John Dockery: Mr. Dockery is a Sales Account Executive for Encore, Mr. Dockery has

knowledge of the relationship and communications between Encore and Defendants. Mr.
Dockery can be contacted through Encore’s counsel.

8. Matt Fowler: Mr. Fowler is a Sales Account Executive for Encore. Mr. Fowler has

knowledge of the relationship and communications between Encore and Defendants. Mr..

Fowler can be contacted through Encore’s counsel.

9. Matt Semberger: Mr. Semberger is a Sales Account Executive for Encore, Mr.
Semberger has knowledge of the relationship and communications between Encore and
Defendants. Mr. Semberger can be contacted through Encore’s counsel.

10. Danielle Stengel: Ms. Stengel is a Sales Account Executive for Encore. - Ms. Stengel has

knowledge of the relationship and communications between Encore and Defendants. Ms,
Stengel can be contacted through Encore’s counsel. '

11. Brad Browning: Mr. Browning is a former Sales Account Executive for Encore. Mr.
Browning left Encore in September 2014. Mr. Browning’s contact information is: 864-
414-6502, 103 Boulder Road, Greenville, SC 29607.

12. Jimmy Higginbotham: Mr. Higginbotham is a former Sales Account Executive for
Encore and Clear Touch. Mr. Higginbotham left Encore in J uly 2014. Mr.

Higginbotham’s contact information is: 850-264-0531, 5111 Craftsman Street, Johns
Creek, GA 30097 and has given an affidavit in this case.

13..Patrick Ireland: Mr. Ireland is a former Sales Account Executive for Encore. Mr. Ireland

left Encore in November 2015. Mr. Ireland’s contact information is: 540-207-3541, 609
Central Avenue, Salem, VA 24153.

14. Chris Powell: Mr. Powell is the former Chief Executive Officer for Encore and, on
behalf of Encore, executed the Mutual Confidentiality Agreement between Encore and
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Defendant on April 9, 2013. Mr. Powell left Encore in October 2014 and is presently an
independent consultant in the industry and has given an affidavit in this case, Mr.

Powell’s contact information is: 864-351-8724, 16 Gilder Point Court, Simpsonville, SC
. 29681.

15. Keone Trask: Mr. Trask, one of the Defendants in this action, is the former Chief
Business Development Officer for Encore and is now with Defendant Clear Touch. Mr.
Trask left Encore in April 2014. Mr. Trask has knowledge of the relationship and
communications between Encore and Defendants. Mr. Trask can presumably be
contacted through Defendants’ counsel.

16. Kathy Cruse: Ms. Cruse is the Director of Channels for Clear Touch and is believed to be
Mr. Trask’s mother. Ms. Cruse signed the Mutual Confidentiality Agreement between
Encore and Defendant on April 9, 2013, identifying herself as Clear Touch’s Managing
Member. Ms, Cruse then signed the April 24, 2013 Reseller Agreement between Encore
and Clear Touch Interactive, again identifying herself as Clear Touch’s Managing
Member. Ms. Cruse has knowledge of the relationship and communications between

Encore and Defendants. Ms. Cruse can presumably be contacted through Defendants’
counsel,

7. Amy Andrews: Ms. Andrews is an employee of Clear Touch. Ms. Andrews has
knowledge of the relationship and communications between Encore and Defendants. Ms.
Andrews can presumably be contacted through Defendants’ counsel.

18. Tamara Trask: Mrs. Trask is the spouse of Keone Trask and VP of Operations at Clear
Touch. Ms. Trask has knowledge of the relationship and communications between

Encore and Defendants. Ms. Trask can presumably be contacted through Defendants’
. counsel.

19. Leo Gallant: Mr. Gallant is a former Encore employee Mr. Trask induced to leave
Encore and join Clear Touch. Mr. Gallant left Encore in January 2015, Mr. Gallant can
presumably be contacted through Defendants’ counsel.

20. Dale Viola: 68361 Commercial Way S, Mandeville, LA 70471, c¢/o Michael Tusa, Esq.,
(985) 727-7501. Mr. Viola was solicited to be a reseller for Clear Touch by Mr. Keone
Trask while Mr. Trask was an Encore employee attending a conference for Encore and
has knowledge about this and Mr. Trask’s solicitation of other potential resellers as well
as the ability to purchase panels directly from CVTE.

21. Any other witnesses listed in Defendants’ Responses to Encore’s Interrogatories.

To Encore’s knowledge, no written or recorded statements have been taken from any of these
potential witnesses.

Encore reserves the right to call as witnesses any individual identified by Defendants or who is
deposed in this action. -
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2. Identify each written document, memorandum, or other writing in your
possession, or subject to your custody or control, which pertains to the facts of this case..

RESPONSE: Pursuant to Rule 33(0), SCRCP, see documents produced in response to
Defendants’ First Set of Requests for Production.

3. Identify all photographs, plats, sketches, charts, diagrams, or other prepared

documents in your possession or subject to your custody or control which pertain to the facts of
this case. :

RESPONSE: Pursuant to Rule 33(c), SCRCP, see documents produced in response to
Defendants’ First Set of Requests for Production.

4. List the names and addresses of any expert witnesses you propose to use as a
witness at the trial of this case.

RESPONSE:

Michael E. Meilinger, CPA
351 Prado Way
Greenville, SC 29607

5. Please state whether you have ever been involved in any lawsuit as either
plaintiff, defendant, or witness involving a confidentiality agreement, a non-solicitation
agreement, a non-competition agreement, or concerning alleged violations of confidentiality
agreements, misappropriation of trade secrets, or tortuous interference with business relations
and, if so, please state the nature of the lawsuit, the claims or defenses asserted, and the outcome
of the litigation.

RESPONSE: Encore objects to this interrogatory on the grounds that it calls for
information that is irrelevant to the subject matter involved in the pending action and is not
calculated to lead to the discovery of admissible evidence. Subject to and without waiver of
these objections, Encore is a plaintiff in the case of Encore Technology Group, LLC v. Eason, et
al. See the Complaint in that case, of which Defendants’ counsel already has a copy.

6. Identify with particularity and in detail each breach of contract or law you assert,
including but not limited to the facts giving rise to the breach, a quote of the relevant portions

(and not by mere reference to the entire document) of such contract or law, and your construction
thereof.

RESPONSE: See Complaint. Mr. Trask breached his duty of loyalty, his fiduciary
duties, his Non-Disclosure and Non-Solicitation Agreement and Severance Agreements; violated
the SC Trade Secrets Act; was unjustly enriched; committed these breaches accompanied by
fraudulent acts; defamed Encore; and violated the Unfair Trade Practices Act by numerous
actions, including but not limited to the following:
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(2) Forming and devoting resources to Clear Touch while he was an Encore employee;

(b) Failing to disclose his interest in Clear Touch while executing a Reseller Agreement
between Encore and Clear Touch;

(c) Dissuading and preventing Encore from pursuing or learning about competing products
and suppliers to Clear Touch; o :

(d) Causing Encore to bear the sales and marketing expenses and develop the market for
Clear Touch products;

(e) Skewing profit margins in favor of Clear Touch to the detriment of Encore;

(f) Selling Clear Touch products directly to Encore’s customers;

(g) Entering agreements with other distributors in Encore’s markets to compete against
Encore; ' . '

(h) Encouraging Encore employees to end their employment with Encore and accept
employment with Clear Touch; : :

(1) Offering to pay Encore employees to divert profits on sales of Clear Touch products by
Encore from Encore to Clear Touch and/or eliminating Encore from deals altogether and
paying Encore employees directly;

() Using Encore resources, trade secrets and confidential information to advance Clear
Touch’s interests;

(k) Disparaging and defaming Encore and its executives, falsely stating to current and
prospective Encore customers that Clear Touch terminated its relationship with Encore
for bad acts of Encore and its executives and that Encore is exiting the classroom
technology business because it is unfit for that business.

| Specifically, Mr. Trask violated the following provisibns of his Non-Disclosure and Non-
Solicitation Agreement: Confidentiality (p. 1); Non-Solicitation of Customers (p. 2), Non-Piracy
of Employees (p. 2) and Business Opportunity (p. 2). Mr. Trask violated the following

provisions of his Severance Agreement and General Release: Restrictive Covenants Obligation
(§ 9), Non-Disparagement (§ 10) and Company Property (§ 12). -

Clear Touch violated the SC Trade Secrets Act; was unjustly enriched; tortiously interfered with

Encore’s agreements with Mr. Trask; defamed Encore; and violated the Unfair Trade Practices
Act by numerous actions including the following:

(a) Using Mr. Trask and his knowledge of Encore’s trade secrets and confidential
information to solicit and sell Clear Touch products to Encore’s customers and compete
against Encore; :

(b) Using and/or disclosing Encore’s trade secrets and confidential information to compete
unfairly for the business of Encore’s customers;

(¢) Using Encore’s trade secrets and confidential information to solicit and render services to
Encore’s customers for themselves and third parties; and '

(d) Disparaging and defaming Encore and its executives, falsely stating to current and
prospective Encore customers that Clear Touch terminated its relationship with Encore
for bad acts of Encore and its executives and that Encore is exiting the classroom
technology business because it is unfit for that business.
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7. Set forth an itemized statement of and identify all damages, exclusive of pain and
suffering, claimed to have been sustained by the party, describing said damages and method of
computation in detail, including but not necessarily limited to: the nature of the damage; the
amount of lost earnings or profits, if any; and the period for which loss is claimed.

RESPONSE: See Complaint 27 for an overview of the damages Defendants’ actions
have caused Encore and the Expert Report of Michael E. Meilinger, CPA, dated February 28,
2017, for detailed calculations, which include but are not limited to

Wages:
Trask $318,364
Gallant $206,966
Higginbottham $119,066
Wages total: $644,396
Marketing costs: ' $ 67,689
Lost profits: . v
Sales to Encore $675,361
Sales to Leon CS $424,925
Lost profits total: $1,100,306 ‘
Lost Clear Touch Opportunity $5,536,254
8. Identify and describe in detail all measures taken by the party to mitigate its

alleged damages in this matter,

RESPONSE: Encore has initiated this lawsuit in an effort to mitigate the damages
Defendants are causing Encore. Additionally, following the termination of Encore’s relationship
with Clear Touch, Encore began reselling the same product lines, now supplied by ViewSonic.

9. Identify with particularity and in detail every factual and legal basis, if any, for
the position that the Non-Solicitation and Non-Piracy paragraphs of Encore's Non-Disclosure
and Non-Solicitation Agreement, and Section 9 of the Severance Agreement are necessary for
the protection of the legitimate interests of Plaintiff. '

RESPONSE: Encore has legitimate interests in protecting its customer lists, employees,
goodwill, and other related confidential information and trade secrets. See Non-Disclosure and
Non-Solicitation Agreement (“It is understood and agreed that the Company has legitimate
business interests in seeking the protections it seeks in this Agreement, including but not limited
to the protection of its trade secrets, confidential information, substantial relationships with
specific prospective or existing customers or clients, and the restrictions set forth herein are
reasonably necessary to protect these legitimate business interests.”)
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10. Identify with particularity and in detail, not simply reciting the general categories
of documents and information listed in paragraph 8 of the Complaint, each and every one of
Plaintiff s "trade secrets" that Defendants have taken possession of and misappropriated as
alleged in paragraphs 21-24 and 54-56 of the Complaint. Your response to this Interrogatory
should be limited to information, documents, or other items Plaintiff claims are "trade secrets" as
that term is defined under the South Carolina Trade Secrets Act, S.C. Code Ann. § 39-8-10 et

seq. and not include any other information, documents, or other items Plaintiff claims constitute -

confidential information or "Company Data."

RESPONSE: Encore objects to the improper distinction Defendants attémpt to make
between what are Encore’s protected trade secrets and what has been described as confidential
information or “Company Data.” Encore also objects to this interrogatory because it seeks
information in Defendants’ possession: Subject to and without waiving these objections,
Defendants have taken possession of and misappropriated various trade secrets, confidential
information and company data, including but not limited to information about Leon County
School’s needs, preferences, and prices for panels, and the following, which was not generally

known or ascertainable by the general public, which Mr. Trask acquired during his employment
relationship with Encore:

(2) Employee information and contact information;

(b) Products, procedures, equipment and methods used and preferred by Encore’s customers;
(c) Manuals and reports;

(d) Customer lists;

(e) Pricing information;

(f) Marketing and business plans and objectives;

(g) Sales commission rates;

(h) Cost information;

(i) Customs, requirements, needs and preferences of Encore’s customers 5
() Customs, requirements, needs and preference of Encore’s vendors;

(k) Information related to existing goods and services;

(I) Shipping information; and

(m)Sales information.

Additionally, Encore incorporates the definitions of “Company Data” and “Trade Secrets” set
forth in Mr. Trask’s Non-Disclosure and Non-Solicitation Agreement. ’

I, Detail any and-all security measures Encore employs to protect each item listed in
response to Interrogatory 10 above. '

RESPONSE: Encore maintains login identifications and passwords to websites and
databases, and employees’ access to databases is disabled following termination. Employees
such as Mr. Trask ‘execute Non-Disclosure and Non-Solicitation Agreements. Employees
acknowledge upon termination that they are not authorized to use such resources. Additionally,
Mr. Trask executed the Severance Agreement, which sets forth detailed prohibitions on Mr.-
Trask’s retention of and use of Encore’s records, files, lists, data, drawings, documents,
equipment and similar items. See Severance Agreement, § 12.
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12. Identify with particularity and in detail not simply reciting the general categories
of documents and information listed in paragraph 8 of the Complaint, any and all items
constituting Plaintiff s "Company Data" that Defendants have taken possession of and
misappropriated as alleged in paragraphs 21-24 of the Complaint.

RESPONSE: See Response No. 10.

13. Identify with particularity and in detail each and every business or entity Plaintiff

_ claims were or are its "customers" as that term is defined in Encore's Non-Disclosure and Non-

Solicitation Agreement whom Plaintiff contends Trask is prohibited from "soliciting" under the
terms of that document.

RESPONSE: Encore objects to this interrogatory because it seeks information in
Defendants’ possession. Given Trask’s tenure with Encore and his position as a senior executive
with responsibility for business development and sales and marketing, he had significant
personal knowledge of Encore’s customers and sales and marketing initiatives and used all of
that knowledge as well as direct information and resources to benefit himself and Clear Touch.
Subject to and without waiving these objections, Defendants solicited at least two of Encore’s
customers, including Leon County Schools and Wake County Schools, as well as the reseller
Lecroy.

14.  Identify with particularity and in detail which businesses or entities listed in
response to Interrogatory 13 above Plaintiff claims Trask unlawfully "solicited" in violation of
Encore's Non-Disclosure and Non-Solicitation Agreement.

RESPONSE: See Respénse No. 13. Encore objects to this interrogatory because it
seeks information in Defendants’ possession.

15.  Set forth with specificity all facts and evidence Plaintiff has to support the
allegations in Paragraph 15 of the Complaint alleging that "[w]hile an employee of Encore,
Trask...dissuaded and/or prevented Encore from pursuing or learning about competing products
and suppliers to Clear Touch."

RESPONSE: Encore objects to this interrogatory because it seeks information in
Defendants’ possession. Subject to and without waiving this objection, Todd Newnam, Russell
Young and David Masters had multiple conversations with Mr. Trask about the classroom
technology end-market, as well as Encore’s strategy and product offerings.” Mr. Trask
consistently advocated and promoted Clear Touch as the vendor of choice, delayed review and
discussion of competitive options, and ignored any suggestions that he should explore and
develop other options and opportunities for Encore. For example, when Mr. Trask and Leo
Gallant were asked to identify and compare alternatives to Promethean and Clear Touch
products, they did not note that the same product that Clear Touch offers was avallable from
other vendors, including ViewSonic, which Encore now uses.
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16. Set forth with specificity all facts and evidence Plaintiff has to support the
allegations in Paragraph 16 of the Complaint alleging that Trask skewed profit margins in favor

of Clear Touch, including specifying each and every instance of such conduct and the method(s)
employed by Trask on each occasion.

RESPONSE: Encore objects to this interrogatory because it seeks information in
Detendants’ possession. Subject to and without waiving this objection, Encore representatives
had multiple conversations with Mr. Trask, who was at the time Encore’s relationship manager
with Clear Touch, about getting additional margin from the supplier as is customary in low
margin deals like the ones Encore was arranging for Clear Touch products. Mr. Trask advocated
seeding the market with this new product by taking large deals at low margin so that Encore
could demonstrate to other prospective customers that the product was deployed and successful.
When Encore sought lower prices from Clear Touch to give Encore more margin, Clear Touch
denied the requests, because Mr. Trask, in control of Clear Touch, knew that Encore would
proceed even without Clear Touch’s concessions on lowering prices. An independent third party
vendor would have assisted Encore to seed the market more with additional margin and sales and
marketing expenditures. Mr. Trask used his position to reverse this industry norm, using Encore
resources to promote Clear Touch products.

17. Set forth with specificity all facts and evidence Plaintiff has to support the
allegations in Paragraph 18 of the Complaint alleging that "both during and after his employment
with Encore, in violation of the 'Non-Solicitation of Customers' section of the Agreement and
Section 9 of the Severance Agreement, Trask caused Clear Touch to sell Clear Touch Products to

some of Encore's customers directly and also to enter agreements with other distributors in
Encore's markets to compete against Encore."

RESPONSE: Encore objects to this interrogatory because it seeks information in
Defendants’ possession. Subject to and without waiving this objection, Encore employees,
including John Dockery, Matt Fowler, Matt Semberger, Danielle Stengel, and others, have had
numerous conversations with specific customers, including but not limited to Wake County
Schools (NC), Gwinnett County Schools (GA), and Greenville County Schools (SC), where the
customers informed Encore that Clear Touch had contacted them directly, typically either
through Mr. Trask or Mr. Gallant, and was trying to guide them away from Encore to Clear
Touch directly or through another reseller. Furthermore, as admitted in his deposition and

confirmed by Jimmy Higginbotham, Trask did cause Clear Touch to sell products directly to
Leon County Schools.

18.  Set forth with specificity all facts and evidence Plaintiff has to support the
allegations in Paragraph 19 of the Complaint alleging that "both during and after his employment
with Encore, Trask further violated the 'Non-Piracy of Employees' section of the Agreement and
Section 9 of the Severance Agreement by encouraging Encore employees to. end their
employment with Encore and to accept employment with Clear Touch.”

RESPONSE: Encore objects to this interrogatory because it seeks information in -

Defendants’ possession. Subject to and without waiving this objection, Mr. Trask recruited Leo
Gallant from Encore to Clear Touch in violation of the non-solicitation provisions of the
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Severance Agreement. Specifically, the Severance Agreement was dated April 25, 2014 and
included a provision prohibiting solicitation of employees for one year. Mr. Trask recruited Mr.

Gallant to Clear Touch in late 2014 with a final departure date of J anuary 9, 2015, which was
within the prohibited solicitation period.

19. Set forth with specificity all facts and evidence Plaintiff has to support the
allegations in Paragraph 20 of the Complaint alleging that "Trask also offered to pay Encore
employees to divert profits on sales of Clear Touch Products by Encore from Encore to Clear
Touch and/or to cut Encore out of deals altogether and pay the Encore employees directly."

RESPONSE: Encore objects to this interrogatory because it seeks information in .
Defendants’ possession. Subject to and without waiving this objection, current and former
Encore employees, including Jimmy Higginbottham and Danielle Stengel, have reported that Mr.
Trask offered to pay the employees if they were able to negotiate specific deals.

20.  Identify each and every "disparaging” and "defamatory” remark Defendants have
made concerning Encore and its executives as alleged in Paragraphs 26 and 77 of the Complaint,
including specifying the content, date, method, and parties involved in each communication
identified.

RESPONSE: Encore objects to this interrogatory because it seeks information in
Defendants’ possession. Subject to and without waiving this objection, as noted above in
Response No. 17, Encore employees have had had numerous conversations with specific
customers, including but not limited to Wake County Schools (NC), Gwinnett County Schools
(GA), and Greenville County Schools (SC), where the customers informed Encore that Clear
Touch had contacted them directly, typically either through Mr. Trask or Leo Gallant, and was
trying to guide them away from Encore to Clear Touch directly or through another reseller and in
the process typically slandered Encore and praised the other supplier. Specifically, the IT
Director for Gwinnett County Schools (GA), Greg Lahatte, informed Encore that Mr. Trask
and/or Mr. Gallant blamed Encore for a supply issue Clear Touch had experienced and told the
customer that it should purchase from an entity other than Encore to avoid such issues in the
future. Moreover, several former Encore employees have reported having conversations with
Mr. Trask and other Clear Touch representatives, or hearing about such conversations, where
these remarks were made as well as the statement to Leon County Schools that Encore had
diverted its product to another customer. Matt Semberger received a call from Bridgetech, which
had heard from Mr. Trask or Mr. Gallant that Encore was exiting the classroom business.

21. Set forth with specificity all facts and evidence Plaintiff has to support the
allegations of Paragraph 33 of the Complaint which allege Trask accessed "Encore's computer
system without or in excess of authorization,” and "destroy[ed] Encore property, software, and

files." Specifically identify each and every item of "Encore property, software, and file" Plaintiff
claims Trask destroyed.

RESPONSE: Encore objects to this interrogatory because it seeks information in

Defendants’ possession. ~Subject to and without waiving this objection, in February or March
2016, former Encore employee Jimmy Higginbotham reported to Encore that Mr. Trask accessed
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~

and used Encore property, software and files, and M. Trask has admitted such use of Encore’s

resources. Pursuant to Rule 33(c), SCRCP, see documents produced in response to Defendants’
First Request for Production.

22.  Identify each person who provided information or in any manner assisted or
contributed to the preparation of your answers to Defendants' First Set of Interrogatories and
Defendants' First Requests for Production.

RESPONSE: Encore objects to the extent this interrogatory seeks information protected
by the attorney-client privilege and/or work product doctrine. Without waiving this objection,
Todd Newnam, Michael Knight, Russell Young and David Masters assisted in providing
information needed to respond to these requests. *

m '
Gregory J. ish (654Y0)
elish @

Rita Bolt Barker'(77

WYCHE, P.A.

44 East Camperdown Way

Post Office Box 728

Greenville, South Carolina 29602-0728
Telephone: 864-242-2800

Telefax: 864-235-8900

: Atiorneys for Plaintiff
September 8, 2017
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_COUNTY OF GREENVILLE

STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

ENCORE TECHNOLOGY GROUP, LLC,

Plaintiff,
V8.
KEONE TRASK and CLEAR TOUCH
INTERACTIVE, INC,, f/k/a CLEAR
TOUCH INTERACTIVE, LLC,

Defendants.

Case No. 2015-CP-23-05757

'CERTIFICATE OF SERVICE

This is to certify that I have this

date caused to be served on Defendants in this action true

and correct copies of the within and foregoing PLAINTIFF’S SECOND SUPPLEMENTAL
RESPONSES TO DEFENDANTS’ FIRST SET OF INTERROGATORIES by causing the
same to be deposited in the U.S. mail, first class postage prepaid, addressed as follows:

Joseph O. Smith, Esq.

Josh Hudson, Esq.

ROE CASSIDY COATES & PRICE, P.A.
1052 North Church Street
Greenville, SC 29601

m\@@

September 8, 2017

Gregdry \1 glish/ (65470
thaBoI arker(7760

WYCHE, P.A.

44 East Camperdown Way

Post Office Box 728

Greenville, South Carolina 29602-0728
Telephone: 864-242-2800

Telefax: 864-235-8900

Attorneys for Plaintiff
Encore Technology Group, LLC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
4 : )
‘Encore Technology Group, LLC, ) C.A. No.: 2015-CP-23-05757
)
: ) RULE 59 MOTION FOR
V. ; RECONSIDERATION
Keone Trask and Clear Touch Interactive, )
Inc. f/k/a Clear Touch Interactive, LLC, )
)
Defendants. )
)
Exhibit B
Plaintiff Exhibit 60
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T T Relationsh Company Company
FirstName |Last Name [Status |Company Phone Number |Ext Email Title ip.  |Typé: |Entered. Company 1D Treri'it'o‘r{(v,‘ Type: Status
FirstNar o oy : Con e

‘ County School: GreenvilleCountySc | )
687|. Ivacant Active . |Districts ‘8643553100 | 05/13/2013243pfm: _ fhool " " lsci Client - Tierl |Active
Associates; CREDIT CARD bdslan@1volt.ca |Accostiatés, o 5 not- |
4095/1.volt ¢ " lachive  [suy T _ m’ e 06/09/20141552pm  ICREDIT.CARDBUY. |Corporate:  |Vendor Approved 1]
; 4 £ o o . . | ..|CREDIT.CARD | rate: ved.
|Intermeédiste, : aewald@huronis o Huronintermediate not-
3960|Aaren  |Ewald Active |SchoolDistrict. | 9892693400 d.org | Assist 05/13/2014-10:20am, _{School. Encore Prospect Approved -,
: Madison Gity ~ 7| T : }aney@madisonc Network ' e o
2649|Aafon  |New Active_Ischools, . 2564648370, '10252|ity.k12:al'is Spetalist’ 10/15/26139:26am . |MadisonCitySchodls [ALL . Client - Tier | [Active
. ’ ) | ChesterCounty; |~~~ ’ athomas@cheste. ; ChesterCounty cho' |
__.2803|Aaron _ |Thomas: _|Active _ '|School District. | 8033856122| r2iscus __12/08/2013 11:263im¢_ |olDis " |s63 Client - Tierd ![Active.
! : ; : - [ K )
. i N; Spartanburg : aaron.bohmer@s SpartanburgSchool a ; |
2831Aaron Bohmer:  _|Active  |School District#5| ;8642165157 pans.net 11/08/20133:43p°  oistis. T lsca Client-Tiérl |Active '
: McDoweli: 5 ?\amrf.Slursky@m Technology McDoweliCountyS¢
1044[Aafon.  {Shutsky:  |Activé  '|CountySchdols. |1 -8286529862]" cdowell:k12.nc.us |Diiéctor 05/13/20132:50pm  |hools NCY: Client - Tier2 |Active
. - ’ ) Network P . -
Berkeley County || Warda@bcsdscho Support BerkeleyCountySch ) I
315|Aaron’ Ward Active _Ischool District. || ‘8435725510 olsinet: ' {Technician: 05/13/2013 2:43pm._ |ooIDi SC5- Client - Tier? i|Active: |
! } : ¥ oo ; Aaron.Lyons@car : T ’ o !
: Carolina : 6‘linéda‘tago&|.c_o ) :
1858|Adran: Lyons; Active. |patacom!inc. 18643342250, m Sales Rep: 05/28/2613 2:29pm CarolinaDatacomine [Ercore Vendor Active
AR i Half'County: § ) ) :
; ' Board of aaron turpin@hal |Executive Approve| | ) HallCountyBoardOf
2367|Aaron’ Turpin. Education 7705341080 leo.org: Director of IT. r 08/28/2013 11:3%am  |Educ GAL Client - Tier2 | Active
) e ?rush@presby.ed‘ ’ B ) ) ;
2334[Abigall.  lFullér: 8648337026 Ul 08/22/2013 3:49pin -
! ! Presbyterian » : asrush@presby.e ;
-2335|Abigail !Fuller |Active:  |College 8648337026/ - du. 08/22/2013 3:53pm.. _ [PresbyterianCollege [SC6 Client-Tier2 |Active
- afrush@presby.e . o [ ’
+2333|Abigit’ [Fuller: Active dis- 08/22/2013 3:38pm
o |arfores@johnsto |Network ,
-2282|Abraham ‘|Flores Active 19192092210} nec.edu - Manager 08/14/2013 1:16pm Johnston CC NC3 Client 2 Tier2 |Active
} e accountspayable |
Community - @mcdowelltech. : McDoweliTechnical :
3707)Acciounts’ |Payable Active:  {Collége ‘8286526021 edu Jitl - :104/01/2014 9:58am Commun O ine2s Client- Tier2 |Active
) . ; : : accounting@perc . ; ’ .
‘3060 Accounting Active Perceptis o Q) eptis.com: - 12/18/2013 4:15pim ' [Perceptis- Natl: <|Client- Tier2' |Active '
: ‘ Wake Courity. . - ‘
1 Pubiic Schaol |, : acctspay@wepss. WakeCountyPublics
__1538!Accounting | Department_|Active: |System 9194337345 _ net Accounting. 05/13/20132:51pm _ [chool .~ T NCZ’ Client- Tiér2' |Active’
S Wagemeyer | ‘|ap@hagemeyern | o HagemeyerNortha | ;
2360/ Accounts: |Payable Active-  [North America: 8642882525 ‘la.com 08/27/20132:25pm  I{merica’ 5C6 |Client - Tier2:_ |Active*
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STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCU_IT
\ )
" Encore Technology Group, LLC, ) C.A. No.: 2015-CP-23-05757
" )
Plaintiff, ) DEFEND ANTS’
) RULE 59 MOTION FOR
v. % RECONSIDERATION
Keone Trask and Clear Touch Interactive, )
Inc. f/k/a Clear Touch Interactive, LLC, )
)
Defendants. )
)
Exhibit C
Plaintiff Exhibit 53
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From: 'Keone Trask ki@uyelciartsuch.com
Subject: ‘REIRE: Customs Deténtion.
Date: ‘May 14,2014 at 9:10 PM-Asia/Calcutta:
To: *“Robin Liang™ l:angbm@cvte en.

Yes - Will updaté today.- We:are bringing new CRM system’ onhne to assistin managmg opportumtres
Detail tofollow:

BTW— 1.do.not: thmk we told'you. Leon:County School District} FL haé selgéted Clear Touch Interactive-as-

their: panel manufacture, .. ‘beating Profiethean, Smart and Qomo. ‘This was hot:a formal bid. .. Enco

received a purchase order for 18 units: yesterday Theése 18'are the; begrnmng 0f-285 Units to be acquired
through December: Next.year is 600 rooms;

From. Robm Lrang [marlto hangbm@cvte cnI
Sent: Wednesday, May. 14, 2014711;29 AM
‘To: kt@getcleartouch.conm _
Subject: Re: RE:Customs Deténtion.

/Keone

‘Let's focus on.current: projects; make sure we win every bloody battle;
1000pcs is:a'duable farget:

Are: you strll workrng on the prpelrne list?:

Regards

Robm Liang|Global Market BU
"Guangzhou Shirui Elestionics Co., Litd. [1192 KezhwRoad; Science Park, P.R.Chini'( 510663Y] m,cxge,cn
Mobile: (+86)13922196150 | Skypé: robin.liang32 1 [ TEL: +86-20-82260169 | FAX: +86- 20-82075579-

From: Keone Trask.

Date; 2014-05-14:23:11

"To: Robin'Liang’

Subjact' RE: RE: Customs Detention

Our thought'is to'use the:H Serigs ta:battlé it out at thé Iower end — to compete wrth exrstmg panels
as pricing pressure’and market ‘share dre'pursued. TheH'Series pariel has! performed welt agalnst
these competitively and rf necessary we can’ push‘prlce down to.add further pressure:

Further, we use the V Sen 85’

_ "ff‘ entrate ourselves m the market nse above the pncrngs
.pressure-with the additional‘int

,‘fegtyrgs and request.a: smau ‘premium for it..

“Your.risk is minimal for the additionial H Series Chipsets...

‘Keone

Clear Touch Interactive*:

‘ Keone Trask/ Director of Business Devélopment!

'854:430:0361/ & @getcfeaﬂoucg com:

C!ear Touch Interactive’

561 Keystone Avenus, Suite 821 Reno NV 89503
; pgp ilww qetcleartouch com

|

“ This e-nail nidssaus may contain confiddntial or !ega!!y pmlk.g,eri m"v atien and i |f only for th- (8). Any unauthorized
.disclosura! dissemination, dists ihution. copying 3r the taking of any ax,uon in feliance ¢ on the mformahon hemn is prombrted E-malls g Not secure: and
~cannot be gua*anlped to b error free as they can be mtomapted amar 1ded or contam \nmqes Anvonu who commumr.ates wuh us by e-ma:l is deemad o
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
Encore Technology Group, LLC,
Plaintiff,
V. |

Keone Trask and Clear Touch Interactive,
Inc. f/k/a Clear Touch Interactive, LLC,

Defendants.

) IN THE COURT OF COMMON PLEAS

) .
) THIRTEENTH JUDICIAL CIRCUIT

C.A. No.: 2015-CP-23-05757

DEFENDANTS’
RULE 59 MOTION FOR
RECONSIDERATION

N N N N N N N N N S N e’

Exhibit D

Defendants’ Redline of Proposed F inal Judgement and

Order with Accompanying Email
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

IN THE COURT OF COMMON PLEAS

ENCORE TECHNOLOGY GROUP, LLC,

VS.

KEONE TRASK and CLEAR TOUCH
INTERACTIVE, INC.,, f/k/a CLEAR
TOUCH INTERACTIVE, LLC,

Case No. 2015-CP-23-05757
Plaintiff,

FINAL ORDER AND JUDGMENT

Defendants.

THIS MATTER is before the Court following a week-long trial and jury verdict in favor

and Clear Touch Interactive, Inc., f/k/a Clear Touch Interactive, LLC (“Clear Touch™) on

September 29, 2017. The Court gave the parties 10 days to make post-trial motions concerning

\of Plaintiff Encore Technology Groﬁp, LLC (“Encore”) against Defendants Keone Trask (“Trask™) | -

the verdict. The following post-trial motions are currently before the Court:

1.

Attorneys’ Fees, Expert Witness Fees, Costs and Other Expenses, which Defendants ask the Court

to deny;

2.

3.

Encore’s Motion for Judgment including Restitution, Exemplary Damages,

Defendants’ Motion for Judgment Notwithstanding the Verdict;

Defend_ants’ Motion for.New Trial Absolute;

Defendants’ Motion for New Trial Nisi Remittur;

Defendants’ Motion for New Trial pursuant to the Thirteenth Juror Doctrine;
Defendants’ Motion for Relief from Judgment pursuant to Rule 60(b), SCRCP;

Defendants’ Motion for Election of Remedies;
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8. Defendants’ Motion to Stay Execution of the Judgment; and

9. Defendants’ Supplemental Post Trial Filings, filed March 5, 2018, including a
motion to deposit tﬁe amounts of the judgment in coﬁrt pursuant to Rule 67, SCRCP.

The parties have filed responses to the others’ motions and a hearing was held on
November 17, 2017, at which counsel for all parties attended. After considering the matters pf
record and the arguments of counsel, for the reasons set forth herein, the Court grants Encore’s
motion except for restitution, denies Defendants’ motions except to deposit the amounts of the
judgments in court, and directs the entry of judgment in favor of Encore against Trask in the
amount of $7,917,468.40 and ' in favor of Encore against Clear Touch in the amount of
$1.715,335.00.

DISCUSSION

In considering the pending motions, the Court must have due respect for the jury’s verdict.
As the South Carolina Supreme Court has stated:

The Court must respect the verdict of the jury in fact as well as in pretense or theory

and must not interfere or substitute its own judgment for that of the jurors. One is

entitled to the constitutional privilege of the fair judgment of a jury rather than that

of the Court ....

Brabham v. S. Asphalt Haulers, Inc., 223 S.C. 421, 430, 76 S.E.2d 301, 306 (1953).

For these reasons, “it is the duty of the court to sustain verdicts when a logical reason for
reconciling them can be found.” Daves v. Cleary, 355 S.C. 216, 231, 584 S.E.2d 423, 430 (Ct.
App. 2003). Specifically, “[a] jury's verdict should be affirmed if it is possible to do so and carry

into effect the jury’s clear intention.” [d. at 234, 432 (internal quotations and citations omitted).

[h'he Court may_grant a_new trial if the verdict is inconsistent and reflects the jury’s |

confusion. See Vinson v, Hartley, 324 S.C. 389, 404. 477 S.E.2d 715, 722 (Ct. App. 1996). A

trial judge may grant a new frial upon the facts if the judge determines the verdict is contrary to
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the fair preponderance of the evidence. Dent v. Redd, 270 S.C. 385, 586, 243 S.E.2d 460 (1978).

It is not necessary tor the Court to view the evidence in a light most favorable to the opposing

party. _See Parker v. Evening Post Publ’s Co., 317 8.C. 236, 247, 452 S.E.2d 640 (Ct. App..

1994)(stating the trial court may take its own view of the evidence.). Rather, the granting of a new

trial under the doctrine is addressed to the discretion of the trial judge. Melntire v. Mooregard

Exterminating, Services, Inc.. 353 S.C. 629, 578 S.E.2d 746 (Ct. App. 2003).

In this case, Trask secretly set up and pursued a side company, Clear Touch, to sell
interactive panels to Encore at a profit while employed by and under a Non-Disclosure and Non-
Solicitation Agreement (the “Contract”) with Encore. Trask admitted that he breached his duty
of loyalty to Encore, for which the jury awarded $375,733.40 actual damages and $175,000.00
punitive damages. The actual damages award appear to compénsate Encore for Trask’s wages,
benefits and a portion of conference expenses Encore paid for Trask. Plaintiff’s Exhibits 10.B -
and 10.G.

Trask also admitted that he breached his fiduciary duties to Encore, for which the jury
awarded Encore $675,361 actual damages and $1,500,000 punitive damages. The actual |
damages award appear to compensate Encore for its lost profits on sales to its customers as a
result of Trask’s not disclosing thét Encore could purchase products directly from the true
suppliers, TSI Touch and CVTE, instead of Clear Touch. Plaintiff’s Exhibit 10.C. !

The juryv also awarded Encore actual damages of $424,945, which appears to compensate
Encore for loét profits on sales to Leon County Schools made by Clear Touch. Plaintiff’s
Exhibit 10.D. The jury awarded these damages on Encore’s claim of breach of contract against
Trask, claim of tortious interferen.ce against Clear Touch, and violation of the South Carolina

Trade Secrets Act by-against both Defendants. On the latter claim, the jury found that
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Defendants’ conduct in violating the South Carolina Trade Secrets Act was willful, wanton and
in reckless disregard of Encore’s rights. The jury also awarded Encore punitive damages in the
amount pf $500,000 against Clear Touch for tortious interference with theiEncore-Clear Touch
Contract.

Finally, the jury found Tfask liable for breach of contract accompanied by a fraudulent

act in the amouht of $1,476,039 actual damages and awarded $2 million punitive damages. ,@aj

P i
{

Ry

breached the“business-opporumprprovision ot the-Contract—Rlaintiffs-Bxhibie 10:E.

L Encore is entitled to judgment amounts consistent with the jury verdicts, plus
exemplary damages, attorneys’ fees, expert witness fees, costs, and other expenses,
but not restitution.

Based upon the evidence and foregoing jury verdicts, Encore is entitled to judgments
against both Defendants, including awards by the Court of exemplary damages, attorneys’ fees,
expert witness fees, costs and other expenses, as follows:

A. Exemplary dama.ges under the South Carolina Trade Secrets Act

" Under the South Carolina Trade Secrets Act, “[u]pon a finding of wilful, wanton, or
reckless disregalrd of the plaintiff's rights, the court may award separate exemplary damages in an
amount not exc(eeding twice any award” of actual damageé. S.C. Code A.nn. § 39-8-40. Itis
appropriate to award exemplary damages in an amount that is twice the actual damages award
where the evidence demonstrates a willful and wanton disregard of the plaintiff’ s rights. ‘See

Sonoco Products Co. v. .Guven, No. 4:12-CV-00790-BHH, 2015 WL 127990, at *11 (D.S.C. Jan.

8, 2015) (doubling the amount of actual damages to set the award for exemplary damages under

the South Carolina Trade Secrets Act).
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In this case, the jury found that Defendants’ violation of the Trade Secrets Act was
willful, wanton, and in reckless disregard of the plaintiff's rights. The evidence demonstrated

that Defendants misappropriated Encore’s trade secrets intentionally and used them to take

™

‘en—Therefore, the actual

damages of $424,945 should be doubled and awarded as exemplary damages in the amount of -
$849,890.

B. Attorneys’ fees, expert witness fees, costs and other expenses

The Trade Secrets Act provides that if “willful misappropriation exists, the court may

award reasonable attorney’s fees to the prevailing party.” S.C. Code Ann. §§ 39-8-80(3). The

Contract also provides that, in the event Encore “prevails, in whole or in part, in any such action,

[Trask] shall be liable to [Encore] for all of its costs and expenses, including, without limitation,
reasonable attorney fees and expert witness fees.” Plaintiff’s Exhibit 2, p. 2" (“General
Provisions™). “The law is clear in South Carolina that attorney fees are recoverable when
authorized by contract or statute.” Charleston Lumber Co. v. Miller Housing Corp., 318 S.C.
471, 483,458 S.E.2d 431, 438 (Ct. App. 1995).

Encore prevailed at the trial of this action in that the jury awarded i.t damages for bfeach
of contract, breach of contract accompanied by a fraudulent act, tortious interference with
contract, and willful violation of the South Carolina Trade Secrets Act. Accordingly, Encore is
entitled to attorneys’ fees, expert witness fees, and other costs and expenses.

It is for the Court to fix a reasonable amount of attorneys’ fees.. In determining the
amount of reasonable attorneys’ fees, the Court must consider: (1) the nature, extent, and

difficulty of the legal services rendered; (2) time and labor necessarily devoted to the case; (3)

/
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professional standing of counsel; >(4) contingency of compensation; (5) fee customarily charged
in the locality for similar services; and (6) beneficial results obtained. Blumberg v. Nealco, Inc.,
310 S.C. 492, 494, 427 S.E.2d 659, 660 (1993).

As demonstrated by the Affidavit of Gregory J. English, Encore’s counsel worked on this

case for the following number of hours at the following hourly rates:

Attorney . Hours Worked Rate Total Billing
Greg English : 491.1 $ 400.00 $ 196,440.00
Rita Bolt Barker : 24.2 $ 380.00 $ 9,196.00
Rita Bolt Barker 2774 $ 350.00 $ 98,507.00
Meliah Jefferson 37.3 $ 375.00 $ 13,987.50
Andrew Coburn 5.3 $ 400.00 $ 2,120.00
Chris Schoen 1.1 $ 310.00 $ 341.00
Mark Bakker 0.6 $ 400.00 $ 240.00
Jillene Van Hoy 24.7 $ 185.00 $ 4,569.50
Jillene Van Hoy 92.4 $ 200.00 $ 18,480.00
Denise Eubanks 0.3 $ 200.00 $ 60.00
Lynda Romanstine 8 $ 195.00- $ 1,560.00
Lynda Romanstine 0.5 $ 200.00 $ 100.00

TOTAL:  $345,601.00

Based upon the facts of this case and the law concerning awards of attorneys’ fees,
Encore should receive the amount requested above for attorneys’ fees, plus costs and associated
expenses. The hours devoted to this case and Encore’s attorneys’ rates justify this award of
attorneys’ fees, in addition to all costs and expenses. Additionally, as noted in Blumberg, several
factors other than time and an hourly rate are relevant to an award of attorneys’ fees:

The case required a jury trial. Attorneys were required to be in court the entire week of
September 25, 2017. In a day when most cases are settled and few cases are tried, this case was

more difficult and required more skill to resolve than most.
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The professional standing of Encore’s counsel is outlined in the Affidavit of Gregory J.

English, Esq. Encore’s counsel have litigated numerous other cases involving business disputes,

such as Powell v. Floyd, Case No. 97-2686, Unpub. Decision at 11-12 (4 Cir. Oct. 12, 1999),
and South Carolina Department of Transportation vs. Jetport Eighty-Five Associates. Powell
involved disputes over the value of businesses in Spartanburg County, South Carolina and the
District Court awarded, and the Fourth Circuit Court of Appeals affirmed, $241,000 in attorneys’
fees and costs in 1999. The Jetport case involved a condemnation by SCDOT and Judge Cole

awarded the full amount of attorneys’ fees and costs requested at full hourly rates ($325 per hour

for Mr. Englisﬁ in 2008).

As outlined in the Affidavit, Encore’s attorneys had other available opportunities to
handle work at reasonable fees at higher hourly billing rates than set forth-above, but accepted
this case with the belief that they would be fairly compensated.

The fee requested is in line with that customarily charged in the localit‘y for similar
services. A case such as this — involving a jury trial and court appearances for five (5) days —
would be considered undesirable within the legal community.

The Wyche Firm obtained beneficial results for Encore. It obtained favorable verdicts -
totaling millions in actual and punitive damages. The results obtained were very beneficial for

Encore.
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In addition, Encore incurred, or the Wyche Firm incurred on Encore’s behalf, the

following expenses and other costs for this litigation:

Expert I;ees $57,326.50!
Trial Exhibit Presentation . 14,418.14
Deposition transcripts 7,988.08
Out-of-state subpoenas 5,076.20
" Westlaw legal research 3,662.04
" Witness travel 1,983.51
Copy costs 1,281.80
Mediation Fees ' 1,004.72
Other costs & expenses 1,739.90
Lunch expense during trial + 419.56
Total: $94,900.45

A statement detailing these costs is attached to the Affidavit of Mr. English.

Defendants argue that a substantial portion of the $94.900.45 in costs sought by Encore is

unreasonable for a variety of reasons. including because Plaintitf’s expert sat in a week-long frial

T Lt .
when he only testified in their case in chief and briefly on rebuttal: thev used a third-party IT

vendor for trial who charged $14,418.14 for their services when Plaintiff counsel’s firm has full-

time litigation paralegals; they incurred over $5.000 in costs for issuance of numerous out-of-state

subpoenas but only used a small fraction of the information and documents received through those

' Encore’s expert, Mike Meilinger, prepared both a preliminary report for mediation and a final
report after receiving Defendants’ books and records. Because those books and records were
prepared on a cash basis, substantial effort was required to convert them to an accrual basis. In
addition, Mr. Meilinger was required to review third-party documents Befendants-did-net
produee-to complete his assessment of Defendants’ financial records.

8
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subpoenas for their case; seck nearly $2.000 in unnecessary witness travel costs: and wish to have

the Court award $1.739.90 for “other cosis and expenses” which are not kpecified.

"ATIVOINONLO3T3

Defendants argue that at Jeast $70,505.00 in Encore’s attorneys’ fees are excessive because

this amount includes time Encore’s attorneys spent seeking documents via third-party subpoenas

it contends were irrelevant and fees for two attorneys to attend certain depositions and hearings.

Encore, however, claims it was forced to seek documents through third parties because Defendants

i

stithem. Defendants’

refused-tedid not produce them and/or claimed to have lost

=)

¥O - Wd 60:0L 2} 8¢ 8L0Z - d

complaint regarding there being two Encore attorneys in attendance at certain depositions and
hearings is unpersuasive considering that two attorneys routinely appeared for Defendants.

Defendants also argue that, because some of Encore’s fees are not specifically attributable
to causes of action for which attorneys’ fees are eligible, they are not recoverable. The case
Defendants rely on for this proposition, Uhlig v. Shirley, 895 F. Supp. 2d 707 (D.S.C. 2012),
actually rejects Defendants’ position. Although the Uhlig court performed an analysis of whether
there was a particular cause of action that permitted an attorneys’ fees award, once it deterrﬁined
there was one, it did not subtract attorneys’ fees for work on causes of action that did not provide
for an attorneys’ fees award. /d. at n.3. In other words, even under the authority Defendants cite,
Encore has prevailed upon a cause of action that provides for attorneys’ fees, and once attorneys’
fees may be awarded under any cause of #ction, no apportionment of fees is required.

Defendants argue that, because Encore did not prevail upon two causes of action and must
elect between others, it may only recover the fraction of fees represented by the cause of action it
elects entitling it to fees divided by the total causes of action. In considering the reasonableness
of a fee award, however, the Court should not simply divide the attorneys’ fees and costs by the

number of causes of action and then award only that fraction. Where a plaintiff recovers on certain
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claims but not others, “[iJn determining what is proportional, courts should not employ a strict

‘mathematical approach.” Ratherleousts:shotld-losl nt-thezdocies of the plamntifSs overall
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- @314 ATIVOINOYLOT TS

“ITIANITUO ~INd 60°01 Z1 idv 8L0Z

- Commented [A7]: This is rion-binding authority wher
applicable binding authority exists. For example sée EFCQ.Corp. v.
Renaissance on Charleston:Harbor, LLC 370 S.C. 612 n2L(Ct.

App 2006) (stalmg thc amount of attorney fees should be ited to
r which
. Costs
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§ 126 (1990) stating “Where'a party is successful dﬁ ébm@ainls
but not-others, he may.be considered a prevailing party, bm’
entitled to an award only for fees generated in connecnongﬁth the
successful claims.. .

Additionally, Defendants’ multi

_post-trial motions have cost Encore

additional attorneys’ fees that are not being awarded by this Order.
Finally, the Uhlig court awarded $1,816,494.28 in attorneys’ fees and costs to plaintiff in

what the court described as “a straightforward claim against an employee for misappropriation

Id. at 713.

of...trade secrets.”
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by-Defendants for which Plaintiff is not seeking its fees and cosis-s

fees-and-eosts, Encore’s request for $345,600.00 in fees and $94,900.00 in costs and expenses is
reasonable.

Accordingly, Encore is entitled to judgments against the Defendants as follows:
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Against Defendant Keone Trask

Actual Damages Punitive Damages

§ 37573340 $ _175,000.00 breach ofloyaltyl_;
o o S Conk s)
675,361 .00 -1,500 (;00 00 breach_of ﬁdumary duty GEaeete—s—lest

N ‘breach of contract accompamed ‘by a

aERzamaziaicsy

+1,476,039.00 +2.000,000.00 . d :
o 3 fraudulent act : 5

$2,952,078.40 + $4,524,890.00 = $7,476,968.40

Plus attorneys’ fees + 345,600.00

Plus costs & expenses + 94.900.00

TOTAL JUDGMENT AGAINST TRASK: $7,917,468.40
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Against Defendant Clear Touch Interactive. Inc.

Actual Damages Punitive Damages
$ 424,945.00 849,890.00 violation of Trade Secrets Acti S in S :
SN SO R m@ﬁg}! . ‘I,_.,_.,»[v"cgmmente&f[A12]:‘Samea'spreviouscdmment. ) }
or - E o S )
424.945.00 500,000.00 tortious interference ($424,945.00 in actual

damages same as Leon County profits)?

$ 424,945.00 + $ 849,890.00= $1,274,835.00
Plus attorneys’ fees + 345,600.00
Plus costs & expenses +_94,900.00

TOTAL JUDGMENT AGAINST Clear Touch: $1,715,335.00°
C. Encore is not entitled to a restitution award from Defendants.

Encore also argues that Defendants have been unjustly enriched in the amount of the

value of Clear Touch, appraised at $5,536,254, and should be required to pay restitution in that
amount. Specifically, Encore argues that, while he was Encore’s employee, Trask built the Clear

Touch business using Encore’s monetary, personnel, and other resources, with Encore taking all

2 Encore acknowledges that the $424,945.00 represents its lost profits from the sales to Leon
County Schools and that it must elect among its Trade Secrets, Breach of Contract, and Tortious
Interference claims for such damages. The Court is awarding Encore the amount under the
Trade Secrets Act because it includes the higher amounts for exemplary damages, attorneys’
fees, and costs and expenses. Such election would be without prejudice to Encore to claim such
damages under its other causes of action if the jury verdict on the Trade Secrets claim were ever
overturned or otherwise invalidated.

£5150E2d0S40Z#ISYO - SVITd NOWWOO - ITIANIIHO - Wd 60:0) €1 2dv 8L0Z - A3 114 ATIVOINOHLOT TS

3 Because the jury determined that both Defendants were liable for misappropriation of Trade
Secrets, Defendants are jointly and severally liable to Encore for the actual damages of
$424,945, the attorneys’ fees of $345,600, and the costs and expenses of $94,900, or a total of
$865,445 on this claim. Therefore, payment by one Defendant of this amount on this claim will
reduce the other Defendant’s liability for this claim. Each Defendant, however, will owe
exemplary damages of $849,890 for this claim because each engaged in willful, wanton, and
reckless disregard of the Plaintiff's rights.
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of the risk. Encore’s expert testified that Clear Touch’s profits through 2015, plus the value of
Clear Touch as of December 31, 2015, was $5,536,254. Plaintiff’s Exhibit 10.E.

Defendants argue that Encore is not entitled to restitution because “there is an adequate
~ remedy at law afforded by the jury’s verdict.” The Court agrees and‘therefore denies Encore’s
request for restitution. See Milliken & Co. vs. Morin, 386 S.C. 1, 8, 685 S.E.2d 828, 832 (Ct. App.
2009) (“Generally, equitable relief is availablé only wher_e there is no adequate remedy at law

).
II. Defendants are not entitled to judgment notwithstanding the verdict.

/

Defendants moved for judement notwithstanding the verdict under SCREPRule 50(b),

SCRCP. In support of that motion. Defendants areued Encore’s breach of contract claims relied

upon uinenforceable provisions of the Non-Disclosure and Non-Solicitation Agreement and the

Plaintiff did not provide sufficient evidence to establish essential elements of its trade secrets

claim. The Court disagrees and denies Defendants’ motion for TNOVL

e oy e, e e

Y
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A motion for judgment notwithstanding the verdict, or INOV, should be denied where the
evidence yields more than one reasonable inference or its inference is in doubt. Strange v. S.C.
Dep't of Highways & Pub. Transp., 314 SC 427,429-30, 445 S.E.2d 439, 440 (1994). “A motion
for INOV may be granted 0;11y if no reasonable jury could have reéched the challenged vérdict.”
Gastineau v. Murphy, 331 S.C. 565, 568, 503 S.E.2d 712., 713 (1998).

A. The restrictive covenants are enforéeable.

Defendant Trask argues that his Non-Solicitation and Non-Disclosure Agreement is
unenforceable as a matter of law because it contains overly broad provisions. South Carolina law

expressly allows an employer to protect its existing, former, and prospective customers.

“Prohibitions against contacting existing customers can be a valid substitute for a geographic

13
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limitatioﬁ.” Wolfv. Colonial Life and Acc. Ins. Co., 309 S.C. 100, 109, 420 S.E.2d 217 (Ct. App.
1992).* Covenants preventing the solicitation of former customers are enforceable. Baugh
v. Columbia Heart Clinic, P.A.,402 S.C. 1, 12, 738 S.E.2d 480, 486 (S.C. Ct. App. 2013) (“[A]n
otherwise reasonable limitation on the solicitation of former clients can substitute for a territory
restriction.”). Likewise, covenants preventing the solicitation of prospective customers are
enforceable. See Vessel Medical, Inc. v. Elliott, .Civil Action No.: 6:15-cv-00330-MGL (D.S.C.
September 15, 2015); Hagemeyer Nortlh America Inc. v. Thompson, C/A No. 2:05-cv-3425, 2006
WL 516733, at *5 (D.S.C. Mar. 1, 2006) (finding reasonable a non-solicitation agreement limited

to the employer’s customers from a certain period of time who were served by the defendant, with

whom he had contact, or whose names or addresses the employer provided to the defendant in : -

furtherance of the employer’s business).

Trask argues that the Non-Solicitation of Customers provision, Plaintiff’s Ex. 2, at 2, is

overly broad because it could be interpreted to reach “customers with whom he had absolutely no

contact.” That is not correct, because the Contract does require that Trask at least had to have had

access to Encore’s “pricing, advertising and/or marketing schemes developed ... for such

customer.” Furthermore, there is no South Carolina law that says protection of such customers is ~ )

overly broad. ?

contact- The fact is, the only customer at issue was Leon County Schools, with whom Trask had

direct contact. And even if the subsection (iii) that Trask claims is overly broad were severed—

¢ Trask cites Collins Music Co. v. Parent, 288 S.C. 91, 92, 340 S.E.2d 794, 795 (Ct. App. 1986),
for the proposition that customer restrictions must be limited to “specific customers,” but that case
does not so hold. In fact, it upheld a non-solicitation provision on much broader grounds: “The
provision merely prohibits pirating of [employer’s] customers. It is not a territorial restriction. A
restriction which allows the former employee to sell anywhere else, subject only to the employer’s
protection of his own clients, is valid.” Id. That is exactly what Encore’s Agreement does.

14
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as would be required by the severance provision of the Contract and Team I4, Inc. v. Lucas, 395
S.C. 237, 717 S.E.2d 103 (Ct. App. 2011)—Trask woﬁld still be prohibited from selling to Leon
by sub-sections‘(i) and (ii) of the Contract’s Non-Solicitation of Customers provision. ‘
Trask’s arguments that the confidentiality provisions of the Contract are overly broad also
tack merit. Encore’s confidentiality provision is akin to that approved by the Supreme Court in
Milliken & Co. v. Morin, 399 S.C. 23, 37, 731 S.E.2d 288, 295 (2012), which held that “an
employer may restrain a former employee from disclosing and using confidential information
which was developed as a result of the employer’s initiative and investment and which the
employee learned as a result of the employment relationship.” Id. The Court upheld Milliken’s
confidentiality provision be;:ause, “rather than covering general skills and knowledge, it
encompasses only important information not generally known to the public which becomes known
to the erﬁployee through his employment with Milliken.” Id. Accordingly, the Court held that
while “Morin may be restricted from using certain information he learned at Milliken for his own
personal advantage, these agreements are designed to strike an appropriate balance between
protecting an employer’s valuable interest in its proprietary information and permitting an

employee to find gainful employment in his chosen field.” Id. at 38-39.

-

Encore’s Contract is the same. All Encore’s Contract required was that Trask not use the-

confidential information he learned about Leon to sell to it directly, and that is what the jury found
he did. This in no way pfohibited Trask from using his “general skills and knowledge” to find

gainful employment. Consequently, Trask is not entitled to INOV_on the basis of the Non-

Disclosure and

Non-Solicitation containing overly broad provisions.

B. Breach of contract accompanied by a fraudulent act.

.
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Trask contends that he is entitled to JNOV on the grounds that the breach of contract
accompanied by a fraudulent act claim is dependent on the enforceability of the non-solicitation
and confidentiality provisions of the Contract. “The law ... forbids this court assuming to take
upon itself the powers, duties, rights, and privileges of a jury. Obviously, the absolute power to
chahge or modify the findings of a jury upon an issue of fact properly submitted to them would,
when exercised, amount to the substitution of the trial judge[’]s findings for the verdict of the jury
and to the abrogation in such cases of the right of trial by jury.” Camden v. Hilton, 360 S.C. 164,
173, 600 S.E.2d 88, 92 (Ct. App. 2004) (quoting Anderson v. Aetna Cas. Sur. Co., 175 S.C. 254,
282, 178 S.E. 819, 829 (1934)); see al'so Keeter v. Alpine Towers Int'l, Inc., 2012 WL 11867308,
*11 (S.C. Ct. App. June 27, 2012) (“This court has stated that ‘it is the duty of the court to sustain

verdicts when a logical reason for reconciling them can be found.” In fulfilling this duty, we may

not substitute our judgment for that of the jury.”) (citations omitted).

3
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Trask’s argument assumes;

t-that the jury did not make an independent assessment |,

of the breach of contract accompanied by a fraudulent act claim. Such an assumption is
inappropriate under the law. Accordiﬁgly, Trask can find nd relief from the jury verdicts on this
basis.
C. Trade secrets claim
Defendants argue that Encore failed to provide evidence from which the jury could
detemﬁne it had “trade secrets” and return a verdict for Eﬁcore on its misappropriation claim. The
Court disagrees. The South Carolina Trade Secrets Act provides a broad definition of “trade

.

secrets,” “misappropriation,” and remedies for their misappropriation. S.C. Code Ann. § 39-8-
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20(5) (defining “trade secret” to include broad categories of information, including “a simple fact”
that “may be the basis of a marketing or commercial stratégy”); -20(2) (defining misappropriation
to include “disclosure or use of a trade secret of another without express or implied consent by a
person who ... at the time of disclosure or use, knew or had reaéoh to know that his knowledge of
the trade secret was ... acquired ... under circumstances giving rise to a duty to maintain its secrecy
or limit its use”); -30(C) (“A pefson aggrieved by a misappropriation, wrongful disclosure, or
wrongful use of his trade secret may ... recover damages incurred as a result of the wrongful acts
...7). Specifically, a “trade secret” is information that:

@) derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable by proper means by the public or any
other person who can obtain economic value from its disclosure or use, and

(ii) - is the subject of efforts that are reasonable under the circumstances to maintain its
secrecy.

S.C. Code Ann. § 39-8-20(5); see also Carolina Chem. Equip. Co. v. Muckenfuss, 322 S.C. 289,
296, 471 S.E.2d 721, 724 (Ct.App.1996) (“[I]n determining whether something is a trade secret,
one must consider the extent to which the information is known outside of his business and the

ease or difficulty with which the information could be properly acquired or duplicated by others.”).

The evidence_at trial provided- adequate basis for the jury to find demeénstrated that

v
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.that Trask took those !.:
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#adeseerets.-The evidence also vas sutficient foritheiury:

trade secrets with him when he left, that Trask had Jimmy Higginbotham deliver the customer list
to him at Clear Touch, and that he and Clear Touch used those trade secrets to take-sates-away
from-Encore-and sell directly to Leon. Clear Touch Dep. at 149:22-23; 150:3-151:8; 151:19-23;
Plaintiff’s Exhibits 9, 53, and 58.

Encore présented evidence to support its trade secret claims against Defendants. The jury

found in favor of Encore and the Court upholds that verdict.

III.  Defendants are not entitled to a new trial absolute.
Rule 59, SCRCP, permits the Court to grant a new trial “on all or part of the issues (1) in
an action in which there has been a trial by jury, for any of the reasons for which new trials have

theretofore been granted in actions at law in the courts of the State....” SCRCP 59(a).

Defendants contend that the manner in which Encore’s presented. evidence of a'computer

S AP N AR S R g

svstem search it:claimed showed: ¢ Mr. Trask destroyed cvidence foi

the first time at trial one-catesory-of e-mails and the submission of Table 3 reflecting certain

tlaimed damages to:the jury entitle them to a new trial. {The admission:or exclusion of evidence | .-

s within the sound d ion-of the trial'court and will-not be, disturbed on appeal absent an abuse

of discretion. Carson' v. CSX Transp:, Inc., 400 S.C. 221, 229, 734 S:E.2d 148, 152‘"(2012)‘;E

YUmerican Fed. Bank.v. No. 1 Main Joint Venture,321.S.C. 169, 174-75; 467 S.E.2d 439, 442

o

GEEGN

also show that he was prejudiced by the admission. Id. Applying the law, neither of Defendants’
grounds justifies a new trial.

A. The Court’s admission of Mr. Knight’s testimony confirming that Defendant
Trask destroyed one category of e-mails was proper.
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At trial, Encore presented evidence it:claime d

evidence, including three different categories of e-mails:

1. E-mails from Mr. Trask’s personal “gmail” account that he used while he
was an Encore employee, which Encore discovered only after third-party witness Dale
Viola came forward and produced such e-mails that he had preserved. Plaintiff’s Exhibits
79 and 80;

2. Clear Touch e-mails, which Defendants claim they *lost~ in an e-mail
“migration,” Plaintiff’s Exhibit 73, 9 7-9, and ClearTouch’s 30(b)(6) Deposition by Keone
Trask, p. 193,1. 17— p. 194, 1. 7 & p. 194, 1. 14 —p. 195, 1. 9 (read into evidence at trial)
(admitting that Clear Touch emails were “lost during a migration from one email provider
to the other, but that no efforts had been made to retrieve those lost emails_from iis former

email service provider, and that Clear Touch had no email preservation policy); and

3. Trask’s e-mails on Encore’s server sent to or from Trask’s Encore e-mail

address.

Trask admitted losing and/or no longer having dedtFosane e-mails in the first two categories |-

and never denied deleting e-mails in the third category. Defendants contend, however, that Encore

presenting the testimony of its Chief Technology Officer Michael Knight who, for the first time

on the stand at trial, revealed he had conducted searches of the company’s computer systems two

weeks earlier which he claimed confirmed Mr, Trask deleted emails from his Encore

[T

resulted in

surprise and unfair prejudice to Defendants, requiring a new trial. The Court, however, properly
admitted Mr. Knight’s testimony regarding Trask’s email deletion and in no way were Defendants

prejudiced by this testimony.

19
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1. Defendants were on notice that Encore would introduce evidence of
Trask’s deletion of e-mails from Encore’s servers.

Defendants cannot reasonably assert they were surprised by testimony that Trask destroyed
emails. Encore alleged as much in the Compléint. See Complaint, Y 33 (“Trask intentionally
breached his duty of loyalty while he was still employed by Encore by...accessing Encore’s

computer system without or in excess of authorization [and] misappropriating and/or destroying

1

Encore property, software, and files....”)
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Defendants contend that one of Encore’s 30(b)(6) deponents, Todd Newnam, stated during

«

his deposition that Encore’s “evidence of alleged email destruction was Newnam’s belief it

occurred and the fact that Plainiiff had to subpoena some third parties to get email communications

nof produced by Defendants.” -Defs. Post-Trial Motions at 6-7. hadne-eidenceof Mr-Trask’s

said he had “no evidence” and in fact referred to the evidence he recalled at the time of his
deposition to support his allegation. In fact, Defendants admit Mr. Newnam testified during the
deposition that “Mr. Trask purged emails at Encore” and that he “deleted some information while
he was at Encore, previous emails. There are tidbits of emails that we have that show
communications that were deleted from our system.” Defendants’ Post-Trial Motions at 6.
Encore’s presentation of evidence regarding Trask’s deletion of emails was also discussed

in response to Defendants’ motion in limine to exclude such references. In evaluating the issue in

a pre-trial telephonic hearing, the Court stated that Encore would need to prove that emails were

5 Defendants’ 30(b)(6) deposition notice did not identify Mr. Trask’s deletion of emails as a topic,
but Matter No. 46 simply referenced “[t]he factual bases for all claims asserted by [Encore] in your
Complaint in this case,” so did not provide specific notice that he, or any Encore representative,
would need to be prepared to discuss this specific topic.
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deleted to present such evidence. Accordingly, Mr. Knight’s testimony was presented to establish
a foundation for the identification of the emails in Encore’s proposed Exhibit 84 that were
representative of those emails that Trask deleted.

Plaintiff’s Exhibit 84 was not admitted into evidence, but even assuming it had been
admitted, Defendants had these documents before trial. Each page of Plaintiff’s Exhibit 84 was

bates-numbered and produced to Defendants prior to trial either on May 31, 2017 or September

19, 201 75

-
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Following the Court’s statement during the hearing on the parties’ motions in limine that,
in order for Encore to present evidence that Mr. Trask had deleted email, Encore would need 'to
demonstrate that such deletion had occurred, the Court instructed Encore to make sure it produced
any documents it intended to introduce in evidence to support this claim. Because Encore had
already produced the documents in Exhibit 84, there was no need for Encore to provide these
documents again. Additionally, thé parties exchanged electronic copies of exhibits, and then met

and reviewed exhibits, including Plaintiff’s Exhibit 84, before trial.

Therefore, the Court finds admission of Mr. Knight’s testimony concerning his search of

Encore’s computer svstem which confirmed Mr. Trask deleted emails from his Encore account

two weeks prior did not result in surprise to Defendants necessitating a new trial.

¥

6 Exhibit 84 was a compilation of representative emails Mr. Knight confirmed were deleted from
Encore’s email server. Encore produced all but one of these emails nearly four months before
trial. Specifically, Encore produced documents Bates labeled 205428, 205222, 205217, 205142,
and 204880 on May 30, 2017, and Encore produced document Bates labeled 214870 on September
19, 2017. ’ .
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2. Defendants were not prejudiced by Mr. Knight’s testimony.

Net-only-is-Defendants™elatm-that-they-were-surprised-by-the-evidence-resarding-Trask’s

Defendants were not prejudiced by Mr. Knight’s
testimony. First, as noted above, Plaintiff’s Exhibit 84 was not admitted into evidence and thus
could not have prejudiced Defendants in any way. Second, as also noted above, there was no
prejudice to Trask from Mr. Knight’s testimony because there was significant evidence presented
at trial which demonstrated that Trask destroyed emails. In addition to the evidence cited above,
Dale Viola presented testimony and exhibits at trial which confirmed that Trask sent emails to Mr.
Viola that were never produced by Trask, and Trask admitted on cross-examination that he did not
have these e-mails.

Defendants admit as much in their Post-Trial Motions: “Defendants had already admitted

liability on two causes of action prior to trial. Plaintiff had ample evidence to attempt and prove

its case as to all of its claims, including those with elements of wiliful or wanton behavior with

things such as the Amy Andrews and Kathy Cruse emails.” Defendants’ Post-Trial Motions at 12
(emphasis added). Because there was already “ample evidence” in the record to prove that Trask
engaged in deceptive and fraudulent conduct, including deletion of emails, Mr. Knight’s testimony
could create no prejudice to Defendants.

Einally-Therefore, the Court finds that Pefendants-werenot-prejudiced-admission of Mr.

Knight’s testimony conceming his computer search confirming Trask deleted emails on his Encore

account

&

does not constitute legal “prejudice” entitling

Defendants to a new trial.
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B. The Court’s admission of Table 3 was proper and caused no prejudice.
Defendants allege that the Court’s admission of Plaintiff’s Exhibit 10-H, Table 3 was

improper and prejudiced Defendants_because it contained duplicative damage figures (Clear

Touch's normalized profits and the fair market value of the “Clear Touch Opportunity™) and

therefore its submission into evidence created an inflated perception of available damages in the

Wd 60:0L 21 4dv 8L0Z - 3114 ATNVOINONLOTT3

minds of the fury. The Court rejects this argument on both counts.

First, in allowing Encore to present the damages in Table 3, the Court was relying on well-
settled law regarding damages available to Encore. See, e.g., Minter v. GOCT, Inc., 322 S.C. 525,
473 S.E2d 67 (Ct. App. 1997) (purpose of damages for breach of contract is to put the plaintiff in
as good a position as he would have been if the contract had been performed).

The evidence was undisputed that, while he was Encore’s employee, Trask built the Clear
Touch business using Encore’s monetary, personnel, and other resourcés, with Encore taking all
of the risk. If Trask had used Encore’s resources to build a rental house and collected rent from
its tenants, he would be required to pay Encore the amount of the rent collected plus the value of
the house. Encore’s expert testiﬁed that Clear Touch’s profits through 2015, plus the value of
Clear Touch as of December 31, 2015, was $5,536,254, so that this amount was properly admitted.

Second, Defendants were not prejudiced by the admission of Table 3. As Defendants
acknowledge in their Post-Trial Motions, the jury did not award all of the damages set forth in
Table 3. Defendants’ Post-Trial Motions at 3 & 13. Accordingly, it is impossible to have resulted
in prejudice to Defendants.

Defendants contend, however, that “the sheer admission of Table 3 into evidence and
submission of it to the jury created an artificially inflated damages range which unfairly prejudiced

its determination of damages.” Id. at 13. This argument ignores that the valuation of Clear Touch
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in Table 3 was significantly more conservati‘ve than the $10 million valuation Defendants placed
on Clear Touch in their memorandum to investors shortly after Trask left Encore. See Plaintiff’s
Ex. 68 (setting forth a $10,000,000 valuation of Clear Touch). . Accordingly, Defendants have not
shown prejudice from the admission of Table 3.

IV.  Defendants are not entitled to a new trial nisi remittitur.

A new trial or new trial nisi should be granted only when the Court finds the amount of the
verdict to be excessive. Proctor v. Dept. of Health & Environmental Conirol, 368 S.C. 279, 320,
628 S.E.2d 496, 518 (Ct. App. 2606). However, the jury’s determination of ciamages is entitled to
substantial deference. Rush, 310 S.C. at 379, 426 S.E.2d at 805; Gastineau v. Murphy, 323 S.C.
168, 182,473 S.E.2d 819, 828 (Ct. App. 1996), rev’d on other grounds, 331 S.C. 565, 503 S.E.2d
712 (1998).

Additionally, where the amount of the verdict falls within the range of démages testified
to, the verdict should not be disturbed on the ground of excessiveness. /d. at 183, 828; Buzhardt
v. Cromer, 272 S.C. 159, 163, 249 S.E.2d 898, 900 (1978). The damages awarded by the jury
were within the range of damages presented by Encore’s economic damages expert Mike
Meilinger. See Plaintiff’s Ex. 10-H. Furthermore, they were below the $10 million valuation of
Clear Touch presented by Defendants fo investors shortly after Trask left Encore and the $7.7
million alternative lost profits damage calculation of Mr.‘M'eilinger. See Plaintiff’s Ex. 68 (setting
forth a $10,000,000 valuation of Clear Touch); Plaintiff’s Exhibit 10.J, last page (setting forth lost
profits of $7,798,632). Accordingly, the jury’s verdicts were not excessive and are entitled to
deference.

The same is true of the jury’s punitive damages awards. In reviewing punitive damages

awards, the Court should evaluate several factors, including: (1) defendant’s degree of culpability,’
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(2) duration of the conduct, (3) defendant’s awareness or concealment, (4) the existence of similar
past conduct, (5) likelihood the award will deter the defendant or others from like conduct, (6)
whether the award is reasonably related to the harm likely to result from such conduct, (7)
defendant’s ability to pay, and (8) other factors deemed appropriate. Gamble v. Stevenson, 305
S.C. 104, 111-12 (1991).

Analysis of these factors reveals that the jury’s verdicts were well-supported by the
evidence presented at trial. There was overwhelming evidence of Defendants’ culpability. Indeed,
Trask admitted liability on two causes of action giving rise to punitive darﬁages, breach of fiduciary
duty and breach of duty of loyalty. The conduct at issue occurred over a multi-year period, and
was initiated and ac‘tively concealed from Encore by Defendants both during and after Trask’s

employment by Encore. Defendants built an extremely profitable and successful business in Clear

C— . : .
Touch through their unlawful conduct? Finally, an award of punitive damages will deter

Defendants and others from engaging in similar behavior in the future. The jury’s awards of

punitive damages, like its awards of actual damages, are justified in light of the evidence presented

at trial and cannot be viewed as the result of passion or prejudice. With a ratio of actual to punitive

damages of far less than 1 to 9, the punitive damages cannot be said to be excessive. Defendants

are not entitled to a new trial nisi remittitur.

V. Defendants are not entitled to invocation of the “thirteenth juror doctrine.”
Defendants also seek a new trial under the “thirteenth juror doctrine.” The “thirteenth juror

doctrine” is a vehicle by which the trial court may grant a new trial absolute when it finds the

nformation—This-evidence-was-thus-pro

= S b T =3

perty-admitted-torefute Defendants arguments-about-the
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evidence does not justify the verdict. Bailey v. Peacock, 318 S.C. 13,455 S.E.2d 690 (1995). [E V

Court ray_grant-a new trial if the verdict is. inconsistent and reflects the jury’s confusion. Sed
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request, Defendants argue that “[tlhe evidence in this case shows that the jury rendered an
inconsistent verdict and was confused as to one or more issues it was charged to decide.”
Defendants’ Post-Trial Motions at 12-13.

The jury’s verdicts do not reveal that the jurors were confused about any issues. In fact,
the verdicts show that they carefully considered each cause of action, awarding different amounts
of actual and punitive damages and even ruling for Defendants on two claims. The jury’s verdicts
should be given the deference the law requires and upheld.

V1. Defendants are not entitled to relief from judgment.

Rule 60(b), SCRCP, permits the Court to grant félief from a final judgment because of (1)
mistake, inadvertence, surprise, or excusable neglect... [or] (3) fraud, misrepresentation, or other
misconduct of an adverse party.” Rule 60 is inapplicable in this context, where no judgment has
been entered, Defendants made their ar@ments at trial, and the Court overruled Defendants’
arguments and admitted the testimony in question.

Nevertheless, Defendants contend that they were surprised by Mr‘. Knight’s testimony aﬁd
that the presentation of such evidence by Encore’s counsel constitutes fraud on the Court.
Defendants’ Post-Trial Motions at 14-15. For the reasons set forth above, the Court finds
unpersuasive Defendants arguments that.Encore or its counsel engaged in any fraudulent actions
or that Defendants were surprised by evidence that Trask permanently delc;ted emails.

Even if Defendants had been surprised, a party may not prevail under Rule 60(b)(3),

SCRCP, on the basis of fraud where he* lornatonor-has knowledge of

26

665

Formatted: Font: Italic

1515082d0$L0ZHASYO - SYATd NOWINOO - ITTANIIHD - W 60:01 ghlidy 8102 - G314 ATIVOINOYLOT T3

ve'aceessto the

disputed info ZKriight's testimony reg'g?iiﬁmg his computer search or’ |

the fact he conducted it , Frs -




inaccuracies in an opponent’s representations at the time of the alleged misconduct. Raby Constr.,
LLP v. Orr, 358 S.C. 10, 21, 594 S.E.2d 478, 484 (2004) (holding that a Rule 60(b)(3) movant
could not prevail where a party was “on notice” of the relevant issue); see also Bowman v.
Bowman, 357 S.C. 146, 591 S.E.2d 654 (Ct. App. 2004) (in denying a Rule 60(b)(3) motion,
referring to “South' Carolina’s strong policy towards finality of judgments|, which] trumps a
part)y’s ability to set aside a judgment where, as here, the party could have discovered the evidence
prior to trial”). Moreover, while Encore contends and the Court finds that Encore has done nothing
unfair in this case, “lack of fairness is not a ground for relief under Rule 60(b).” Gainey v. Gainey,

382 S.C. 414, 675 S.E.2d 792 (Ct. App. 2009).

In this case, Encore repeatedly alleged that Trask deleted emails: Fx:

rq-ta;@;—and Encore provided other evidence that substantiates these allegations. Moreover, Trask

- ITIANITHO - d 60°01 2z 1dV 8L0Z - A4 ATIVOINOHLOT S

himself was in the best position to provide the particulars of his deletions to his counsel. For all

of these reasons, Defendants’ Rule 60(b) motion is denied.

VII. Other than its claims against Trask for breach of contract and against Clear Touch
for tortious interference with contractual relations, Encore should not be required to
elect remedies.

Encore acknowledges that the jury verdicts of $424,945 were to compensate Encore for
lost profits on sales to Leon County Schools made by Clear Touch. Plaintiff’s Exhibit 10.D. The
jury awarded these damages on Encore’s claim of breach of contract against Trask, Encore’s claim
of tortious interference against Clear Touch, and violation of the South Carolina Trade Secrets Act
by both Defendants. Accordingly, assu_ming these damages are coupled with double exemplary

damages, attorneys’ fees, costs and expenses as set forth above, Encore seeks to recover these

actual damages only under the Trade Secrets Act.
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Even regarding the other verdicts, however, Defendants argue that Encore should have to

elect one (other than breach of duty of loyalty) because at trial they relied upon the same facts to

establish lHability and explicitly told the jury to award the same damages for those causes of action,
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committed the following distinct breaches of duty to Encore that caused Encore separate and ':n U
Q.
distinct damages: g E
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o
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Y,
; O
; m
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< ::rgll':nr(l:l;nt_ed A34#1'.'l"hls 15 notaﬁp ! %mednes}
2. Breach of fiduciary duty by Trask by failing to disclose to Encore that it could @ .
N
o
purchase products directly from suppliers TSI Touch and CVTE instead of through Clear Touch, o
3
which the jury found caused Encore lost profits of $675,361.° In addition, the jury determined that \ E
' o
Trask should pay $1,500,000 in punitive damages for this breach of fiduciary duty (Cause of 4
. 4
Action II).
3. Violation of the South Carolina Trade Secrets Act by using Encore’s trade secret

information regarding Leon County Schools’ need for and purchase price of panels, which caused

8, C Do

° Summary 6.t;Dama§es, Table 2,‘1ines 1-3.‘ ’
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Encore lost profits of $424,945.1° (This also violated Trask’s contract with Encore, Cause of
Action III). In addition, the jury determined that Trask’s violation was a willful, wanton, or
reckless disregard of Encore’s rights, for which Trask should pay double exemplary damages of
$849,890 under the Act (Cause of Action IV). '

4. Breach of contract accompanied by a fraudulent act, specifically Trask’s violation

of the “business opportunity” clause of his Non-Disclosure and Non-Solicitation Agreement with

Encore, Plaintiff’s Exhibit 2, page 2, seventh paragraph, for which the jury awarded Encore &

bortion-of-Cler reh’s-profits=0f $1,476,039.40.! In addition, the jury determined that Trask

should pay $2,000,000 in punitive damages for this breach of contract accompanied by a fraudulent
act (Cause of Action VI).

5. Clear Touch’s violation of the South Carolina Trade Secrets Act by using Encore’s
trade secret information regarding Leon County Schools’ need for and purchase price for panels,
which caused Encore lost profits of $424,945. (This also tortiously interfered with Trask’s contract
with Encore, Cause of Action V, for which the jury awarded $500,000 in punitive damages). In

addition, the jury determined that Clear Touch’s violation was a willful, wanton, or reckless

disregard of Encore’s rights

e /et (Cause of Action IV).

A. The doctrine of election of remedies does not apply to the causes of action upon
which the Court is entering judgment.

As shown by the above, the evidence wassufficient for.dea 1 the jury to have

- SYI1d NOWWOD -

found — separate acts by Defendants giving rise to separate injuries and damages. The doctrine of

election of remedies has no application where separate causes of action based on different facts

10 Summary of Damages, Table 2, lines 4-5.
1" Summary of Damages, Table 3 (portion only).
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exist. GTR Rental, LLC v. DalCanton, 547 F. Supp. 2d 510, 515 (D.S.C. 2008) (holding that
election was unnecessary because the jury awards for breach of fiduciary duty, conversion, fraud,
violation of the South Carolina Unfair Trade Practices Act, and breach of contract were based on
different elements, and the facts supporting the separate claims occurred “over a lengthy period
and involved numerous activities involving [plaintiff’s] customers, property, and finances,” so that
“the cémplex series of transactions undertaken by Defendants does not comprise a single wrong
that would give rise to but one cause of action.”); see also Jones by Robinson v. Winn-Dixie
Greenville, Inc., 318 S.C. 171, 175, 456 S.E.2d 429, 432 (Ct. App. 1995); Rivers v. Rivers, 292
S.C. 21, 29-31, 354 S.E.Zd 784, 788-90 (Ct. App. 1987), overruled on other grounds by Russo v.
Sutton, 310 S.C. 200, 422 S.E.2d 750 (1992) (holding no election of remedies required of a plaintiff
who received damages for the “twin causes of action” of both alienation of affection and criminal
conversation because “[t]he causes of action are distinct, they arose out of separate and distinct
facts, and the two alleged wrongs did not result in a single and the same loss.”).

In this case, because the causes of action were based on different elements and because
there were different facts supporting the various claims involving numerous activities, “the
complex series of transactions undertaken by Defendants does not comprise a single wrong that
would give rise to but one cause of action.” The fact that the jury awarded different actual damages
and different punitive damages shows that Defendants committed multiple wrongs, not a “single
wrong.” Therefore, except for the vérdicts for the Leon County Schools profits of $424,945, which
are addressed above to avoid a double recovery, election among the legal claims should not be
required.

B. Encore’s attorneys’ arguments do not require ignoring four of the jury’s six
verdicts.
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Defendants argue that Encore must choose one of “causes of action II-VI because it
presented its damages for those claims as identical to the jury at trial.” There are several problems
with this argument.

First, it is not correct. Encore’s attorney argued that there were multiple ways that Trask
breached his duties to Encore and each breach could lead to different damages. Closing Transcript
— Plaintiff’s Closing Argument at 21 (“Now what that means, Ladies and Gentlemen, is that you
will have a broad range of damages to consider for this cause of action.”); at 21-26 (covering
multiple items of damages the jury could find). Specifically, Encore’s attorney argued the jury

could award Encore:
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2. the profits Encore lost by Trask’s breaching his fiduciary duty by not disclosing the

identities of the true suppliers of the products. Id. at 20 (“An employer and an employee have that
[fiduciary] relationship in a couple of different ways. First of all, an employee (I:ould breach it if
the employee fails to fully disclose to the employer known information that is significant and
material. We know that Mr. Trask did that with regard to the true suppliers of these products.”);
22 (“Now, the second category of damages is Lost Profit, and there are two categories of that....
The first category‘are the products that Encore sold to its customers that it acquired from Clear
Touch at the mark up.:.. That’s the first three categories in Table Number 2. Those categories

total $675,361.”);
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3. the profits Encore lost from Leon County Schools by Trask’s and Clear Touch’s
misappropriating Encore’s trade secrets. Id. at 14 (“Then Mr. Trask also used specific information
he learned about Leon County Schools to take an opportunity and orders for about 1000 of these

panels .... So he had specific knowledge that he learned at Encore about that that constitutes a

Tt

trade secret ....”);

22

salesmadeto-Leon Countr-Sehools:——[TThe profitamountis $424.945. 0

4, the lost business opportunity of Clear Touch that breached the “business
opportunity” clause of Trask’s contract. /d. 28-29 (“Encore claims that Mr. Trask breached his

contract in five ways.... The fourth breach is the business opportunity provision. He breached

that. He didn’t notify them of ... the opportunity to build the reseller network.”);+

b

S. damages against Clear Touch for tortiously interfering with Encore’s contract with

Trask. Id. at 31 (The next cause of action is Tortious Interference. This is against Clear Touch
only ....”).

Although Encore’s attorney argued that, as an alternative to awarding lower amounts for
each injury, the jury could award $5.5 n.1i11i0n actual damages for each of Causes of Action II-VI,
the jury chose not to do that. Instead, the jury awarded different actual damage amounts and
different punitive damage amounts, clearly intending to treat Defendants’ different acts and

Encore’s different injuries as separate and distinct. The verdicts, interpreted in a way that “logical
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reason for reconciling them can be found,” Daves, 355 S.C. at 251, 584 S.E.2d at 430, indicate
that the jury chose to find that the distinct and different acts set forth above violated the distinct
duties set forth above and caused the different injuries and damages set forth above.

Second, Defendants’ argument assumes the jury was bound by Encore’s attorneys’
arguments, but it was not. An attorney’s arguﬁents are not evidence. Bowers v. Bowers, 304 S.C.
65, 68, 403 S.E.2d 127, 129 (Ct. App. 1991) (“Arguments of counsel are ... not evidence.”),
quoting McManus v. Bank of Greenwood, 171 S.C. 84, 89, 171 S.E. 473, 475 (1933) (“This court
has repeatedly held that statements of fact appearing only in argument of counsel will not be
considered.”). The jury was the judge of the facts based upon the evidence, not upon attorneys’
arguments, and it was the jury’s prerogative to award different damages for different injuries like
it did.

Third, Encore’s attorneys never contended that liability or damages under Causes of Action
II-VI were based on a siﬁgle fact, a single injury, or single damage. Defendants’ argument that
these claims “simply represent] ] alternative theories of recovery for the same injury,” is
inconsistent with the facts presented at trial.

. Fourth, Defendants’ reliance on Uhlig v. Shirley, Civil Action No. 6:08-cv-01208, 2012

WL 2890178 (D.S.C. Sept. 25, 2012), is misplaced. In Uhlig, while the Court did require election

among four of six causes of action, it did so only as to causes of action based on “the same facts”
— the violation of two provisions of an employment agreement, which formed the only basis for
the four claims subject to election. Id. at *4. As noted above, this is not the case here, where
distinct facts gave rise to Causes of Action II-VI. Encore’s case against Defendants was much

broader in scope and duration and involved more distinct acts and injuries than Uhlig.

.
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Finally, Defendants’ argument does not apply to the verdicts against Cleér Touch. Encore
acknowledges that the $424,945 in actual damages awarded against Clear Touch for its violation
of the South Carolina Trade Secrets Act are the same as the actual damages for tortious interference
with Encore’s contract with Trask and is only being awarded these actual damages once. The
foregoing arguments about election among Causes of Action II, III, IV, and VI against Trask have
no bearing on the judgment against Clear Touch.

C. Mr. Melinger’s testimony does not require overturning the jury’s first verdict
for breach of duty of loyalty.

Finally, Defendants argue that Mr. Meilinger testified that awarding damages reflected in !

Plaintiff’s Exhibit 10-H, Table 2 (Encore’s lost profits on sales to its customers and Leon County

Schools of $1,100,306), precluded awarding damages in Table 1 (a portion of the wages of Trask,

Higginbotham, Gallant, and trade shows of $488,041). There are numerous problems with :

Defendants’ arguments.

First, Mr. Meilinger did not testify that awarding any damages reflected in Plaintiff’s
Exhibit 10-H, Table 2 precluded awarding any damages in Table 1. He merely said that “you
would not add the second analysis [$1,100,306] to the first analysis [$488,041].” Meilinger
Testimony Tr. at 50. The jury did not do this. Instead, they chose to award some damages from
the first analysis and some damages from the second analysis, which was the jury’s prerogative.

Second, even if Mr. Meilinger had testified as Defendants assert, the jury was not required
to accept such te;timony in calculating damages. It is within the jury’s discretion to determine
how much weight to give an expert’s testimony. See State v. Poindexter, 314 S.C. 490, 494, 431
S.E.2d 254, 256 (1993); Small v. Pioneer Machinery, 316 S.C. 479, 488-89, 450 S.E.2d 609, 614-
15 (Ct. App. 1994) (.“It is not unusual, of course, for a case to have contradictory evidence and

inconsistent testimony from a witness. In a law case tried before a jury, it is the jury that must
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decide what part of the witness’s testimony it wants to believe and what part it wants to
disbelieve.... The jury could have either accepted or rejected the expert witness’s opinions,
depending on its view of the evidence.”). The jury did not award all of the damages calculated in
Table 1, and was entitled to award as much of Table 2 as it chose.

In sum, except for the award of the Leon County Schools profit of $424,945, Encore is not
required to elect remedies.

VIII. Defendants are not entitled to a §tay of execution of the judgment.

Defendants request the Court grant a stay of execution of judgment pending post-trial
motions\ and appeal pursuanf to Rule 62(d), SCRCP. “Whether to grant such a stay rests in the
court’s discretion ‘on such conditions for the security of the [creditor] as are proper ....”” See
Stearns Bank Nat. Ass'n v. Glenwood Falls, LP, 375 S.C. 423, 426, 653 S.E.2d 274, 276 (2007)
(citing Rule 62(b)). The policy expressed in . . . Rule 62(b) favors the creditor over the debtor.”
Id

Defendants note that, pursuant to 8.C. Code Ann. § 18-9-130, if the Court grants a stay and

requires a bond, the bond must be limited to $1 million from each of Trask and Clear Touch

because Trask is an indi_vidual and Clear Touchs;
persons.
The Court finds that it would be inappropriate to grant Defendants a stay of execution of

judgment_given the circumstances of this case and the amount of the judgments rendered

conpared to the bonds each Defendant would have to post under § 18-9-130. Theretore, the

Court denies Defendants’ motion to stay the exccution under Rule 62(). Defendants-have
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Therefore, the Court finds it would not be appropriate to stay execution of the judgment.
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IX. Post-judgment intelrest accrues until Defendants deposit with the Clerk of Court the
full amount of the judgments against them and Encore shall receive interest earned
on such amounts.

Defendants request that they be allowed to deposit the full amounts of the judgments
against them pursuant to Rule 67, SCRCP, to stop the accrual of post-judgment interest. The Court
grants this motion and directs that the Greenville County Clerk of Court accept any payment for
the full amount of a judgment against a Defendant made by such Defendant and place it in an
escrow account at U.S. Bank, N.A. managed by Brown Advisory, LLC with investments limited
to cash or cash equivalents, FDIC-insured instruments, direct obligations of the U.S. Government
or its agencies, or high grade, short-term fixed income securities with maturities of two years or
less. Post-judgment interest on the judgments shall accrue at 8.50% per annum from the date this
Order is filed until the déte the deposit is made. Encore shall receive the pre-deposit interest
accrued and the post-deposit interest earned on such amounts that are ultimately paid to Encore.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Encorg’s motion
is granted except for restitution, which is denied, that Defendants’ .motiqns are denied except for

the motion to deny Plaintiff equitable relief and the motion to deposit the full amount of each

judgment in court, and that judgment shall be entered:
(1) in favor of Encore against Keone Trask in the amount of $7,917,468.40, and

(2) in favor of Encore against Clear Touch Interactive, Inc., f/k/a Clear Touch Interactive,

LLC in the amount of $1,715,335.00.
IT IS SO ORDERED.
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Josh Smith

IR

From: . Josh Smith
Sent: Thursday, March 29, 2018 3:18 PM
To: Mclntosh, Lawton Secretary (Tammy Jennings); McIntosh, Lawton
Cc:

Bolt Barker
Subject:
Attachments:

Josh Hudson; Ellen Griffin (egriffin@roecassidy.com); Gregory J. English (genglish@wyche.com); Rita

Dear Judge Mclintosh,

Attached is the correct redline document. Again, we appreciate the Court taking the time to review our redlines and
comments. You also asked for pg. and line references so | have done my best to oblige that request.

Redlines/Objections/Comments on the following pgs.:

Pg.
Pg.
Pg.
Pg.
Pg.
Pg.
Pe.
Pg.
Pg.
Pg.
Pg.
Pg.
Pg.
Pg.
Pe.
Pg.

Pg.

2 (last para.) to - 3‘(end of that para.)
3 in last para. last line

4in 2" para.

5 in‘lSt para.

7 in first para.

8 last para. into pg. 9

8 footnote

9in 2 para.

10 in first 3 paras.

11 -12 in verdict breakdown

13 inserted para. under Section “'

14 last para.

15 — last para and sentence before section B

16 in 2™ para.
17 in last para. to pg. 18 rest of para.
18 in 1% para. under Section Il|

19in 1% para. -
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Pg. 19 in #2

Pg. 19 last para.

Pg. 20 in first two paras.

Pg. 21 in 2™ and 4' paras.

Pg. 22 first sentence under #2 and last para.

Pg. 23 in 1* para.

Pg. 25 footnote

Pg. 26 in 1% para. and last para. {which goes on into pg. 27)
Pg. 27 last para. above Section VI

Pg. 28 1* para. and #1

Pg.29#s4 &5

Pg. 29 last para.

Pg.31#1

Pg.32#s3 &4

Pgs. 35-36

Pg. 37 last para.

Please let me know if you need anything further from the Defendants.

N

Best Regards,
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Joseph O. "Josh" Smith

email jsmith@roecassidy.com
direct 864-404-3140

(

1052 North Church St.
Greenville, S.C. 29601
p 864 349 2600 /864 349 0303

@ Roe Cassidy
#| Coates & Price pa

Roe Cassidy Coates & Price, P.A. | Greenville, SC Law Firm

PRIVILEGED AND CONFIDENTIAL: This electronic message (including any attachments) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is attorney-client privileged, may be confidential work product, or may be exempt from
disclosure under applicable law. If the reader of this message is not the intended recipient or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is wrongful, is strictly

-2

678



'

prohibited, and may subject you to civil liability. If you have received this communication in error, please immediately notify us by telephone at 864-
349-2600 or by return e-mail, and destroy any copies (electronic, paper, or otherwise) that you may have of this communication.

0410313

DEBT COLLECTOR: This firm collects debts for mortgage lenders and other creditors. Any information obtained will be used for thatZ
purpose. However, if you have previously received a discharge in bankruptey, this message is not and should not be construed as an attempt to collectQ) -
a debt, but only as an attempt to enforce a lien,

IRS CIRCULAR 230 NOTICE: Any statements regarding tax matters made herein, including any attachments. are not formal tax opinions by this
firm, cannot be relied upon or used by any person to avoid tax penalties, and are not intended to be used or referred to in any marketing or
promotional materials. Moreover, any fax advice contained in this e-mail or any attachment hereto is not intended to be used, and cannot be used, to
avoid penalties posed under the Internal Revenue Code.

From: Josh Smith

Sent: Thursday, March 29, 2018 2:35 PM

To: 'Mcintosh, Lawton Secretary (Tammy Jennings)' <Imcintoshsc@sccourts.org>; ‘Mcintosh, Lawton'
<Imcintoshj@sccourts.org>

Cc: Josh Hudson <jhudson@roecassidy.com>; Ellen Griffin (egriffin@roecassidy.com) <egriffin@roecassidy.com>;
Gregory J. English (genglish@wyche.com) <genglish@wyche.com>; 'Rita Bolt Barker' <rbarker@wyche.com>
Subject: RE: Encore v Clear Touch 2015-CP-23-05757 - Defendants' Redline of Proposed Final Order

Dear Judge Mclintosh,
It appears we sent an earlier redline version. Greg and | just spoke and | will be sending another redline shortly.
Best Regards,

Joseph O. "Josh" Smith
email jsmith@roecassidy.com
direct 864-404-3140

Roe Cassidy
Coates & Price ra , /

1052 North Church St.
Greenville, S.C. 29601
p 864 349 2600 864 349 0303

Roe Cassidy Coates & Price, P.A. | Grcenvil]é. SC Law Firm
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PRIVILEGED AND CONFIDENTIAL: This electronic message (including any attachments) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is attorney-client privileged, may be confidential work product, or may be exempt from
disclosure under applicable law. If the reader of this message is not the intended recipient or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is wrongful, is strictly
prohibited, and may subject you to civil liability. If you have received this communication in error, please immediately notify us by telephone at 864-
349-2600 or by return e-mail, and destroy any copies (electronic, paper, or otherwise) that you may have of this communication.

DEBT COLLECTOR: This firm collects debts for mortgage lenders and other creditors. Any information obtained will be used for that
purpose. However, if you have previously received a discharge in bankruptcy, this message is not and should not be construed as an attempt to collect
a debt, but only as an attempt to enforce a lien.

IRS CIRCULAR 230 NOTICE: Any statements regarding tax matters made herein, including any attachments, are not formal tax opinions by this
firm, cannot be relied upon or used by any person to avoid tax penalties, and are not intended to be used or referred to in any marketing or
promotional materials. Moreover, any tax advice contained in this e-mail or any attachment hereto is not intended to be used, and cannot be used, to
avoid penalties posed under the Internal Revenue Code.

From: Josh Smith
Sent: Thursday, March 29, 2018 2:26 PM
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To: Mcintosh, Lawton Secretary (Tammy Jennings) <Imcintoshsc@sccourts.org>; 'Mcintosh, Lawton'
<Imcintoshi@sccourts.org>

Cc: Josh Hudson <jhudson@roecassidy.com>; Ellen Griffin (egriffin@roecassidy.com) <egriffin@roecassidy.com>;
Gregory J. English (genglish@wyche.com) <genglish@wyche.com>; 'Rita Bolt Barker' <rbarker@wyche.com>
Subject: Encore v Clear Touch 2015-CP-23-05757 - Defendants' Redline of Proposed Final Order

Dear Judge Mclintosh,

We attempted to work with Plaintiff on the final order but were not able to agree on number of issues. Therefore,
Defendants are submitting the attached redline word document of Plaintiff’s proposed order with comments as to the
alterations to Plaintiff’s proposal we believe are necessary and appropriate given the applicable law, evidence presented
at trial, and submissions to the Court. We appreciate the Court’s consideration of the attached.

Best Regards,

Joseph O. "Josh" Smith

email jsmith@roecassidy.com
direct 864-404-3140

(

1052 North Church St.
Greenville, S.C. 29601
p 864 349 2600 f'864 349 0303

& Roe Cassidy
B| Coates & Price ra

Roe Cassidy Coates & Price, P.A. | Greenville, SC Law Firm
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PRIVILEGED AND CONFIDENTIAL: This electronic message (including any attachments) is intended only for the use of the individual or entity togp
which it is addressed and may contain information that is attorney-client privileged, may be confidential work product, or may be exempt from !

disclosure under applicable law. If the reader of this message is not the intended recipient or the employee or agent responsible for delivering theQ)
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is wrongful, is strictly(n
prohibited, and may subject you to civil liability. If you have received this communication in error, please immediately notify us by telephone at 864 o
349-2600 or by retumn e-mail, and destroy any copies (electronic, paper, or otherwise) that you may have of this communication.

4

56102

DEBT COLLECTOR: This firm collects debts for mortgage lenders and other creditors. Any information obtained will be used for the
purpose. However, if you have previously received a discharge in bankruptcy, this message is not and should not be construed as an attempt to collect,?,
a debt, but only as an attempt to enforce a lien.

IRS CIRCULAR 230 NOTICE: Any statements regarding tax matters made herein, including any attachments, are not formal tax opinions by this
firm, cannot be relied upon or used by any person to avoid tax penalties, and are not intended to be used or referred to in any marketing or
promotional materials. Moreover, any tax advice contained in this e-mail or any attachment hereto is not intended to be used. and cannot be used. to
avoid penalties posed under the Internal Revenue Code.
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STATE OF SOUTH CAROLINA y
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

ENCORE TECHNOLOGY GROUP, LLC,
' Case No. 2015-CP-23-05757
Plaintiff,

vs. ' PLAINTIFF’S MOTION FOR
' APPOINTMENT OF RECEIVER

KEONE TRASK and CLEAR TOUCH -

INTERACTIVE, INC,, f/k/a CLEAR

TOUCH INTERACTIVE, LLC,

Defendants.

TO: DEFENDANTS and JOSEPH O. SMITH, ESQ., and JOSHUA J. HUDSON, ESQ.,
THEIR ATTORNEYS

YOU WILL PLEASE TAKE NOTICE that, four (4) days from the filing and service of
this motion or as soon thereafter as it may be heard, Plaintiff Enco_re Technology Group, LLC
(“Encore”) will move before this Court for an order pursuant to S.C. Code Ann. § 15-65-10 et
seq., Rule 66, SCRCP, and applicable South Carolina law, for the appointment of a receiver to
take possession of the assets and operations of Defendant Keone Trask (“Trask™) in order to (i)
carry into effect the Final Order and Judgment entered April 2, 2018, in favor of Encore against
Defendant Trask in the amount c;f $7,917 ,468.40 (the “Judgment”), (ii) preserve and manage
Trask’s assets during the pendency of this action and appeal, including but not limited to Trask’s
rights in and to Cleér Touch Interactive, Inc., f/k/a Clear Touch Interactive, LLC (“Clear
Touch™), and/or (iii) conduct the orderly sale or ofher disposition of Trask’s ass;ets and pay the
proceeds to Encore and other creditors in accordance with their priority, with the costs of such a

receivership borne by Trask and added to the existing judgment amount in favor of Encore.
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The relief requested in this motion is more fully set forth in the attached proposed Order
Appointing Receiver (Exhibit A).
This motion is made on the grounds of S.C. Code Ann. § 15-65-10, which provides:

A receiver may be appointed by a judge of the circuit court, either in or out of court:

(2) After judgment, to carry the judgment into effect;

(3) After judgment, to dispose of the property according to the judgment or to
preserve it during the pendency of an appeal or when an execution has been
returned unsatisfied and the judgment debtor refuses to apply his property in
satisfaction of the judgment;

...;and

(5) In such other cases as are provided by law or may be in accordance with the
existing practice, except as otherwise provided in this Code.

The following facts (“Facts”) support the granting of this motion:

1. The Judgment 'required Trask to pay $7,917,468.40 to Encore. Trask has failed to
pay any portion of this amount. Although thé Clerk of Court issued an Execution against
Property of Trask on April 13, 2018, it has not been satisfied, in whole or in part. Affidavit of
Todd Newnam, Exhibit B (“Newnam Affidavit”), at § 3.

2. Trask has filed a motion pursuant to Rule 59, SCRCP, for Reconsideration of the
Judgment and, upon information and belief, intends to appeal the Judgment, necessitating the
preservation of Trask’s property during the pendency of the appeal.

3. The Judgment includes $2,952,078 in actual damages and $4,524,890 in punitive
and exemplary damages. In doubling the actual damages under the Trade Secrets Act to award
$849,890 in exemplary damages, Judge McIntosh stated “the case of misappropriation was one

of the most egregious this Court has ever seen.” Judgment at 4.
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4. Defendants moved to stay execution of the Judgment, but Judge McIntosh denied
a stay because “the evidence showed that the Defgndants engaged in an involved scheme to hide
from Encore the truth of Trask’s breaches of fiduciary duties, duties of loyalty, and contract.
Specifically, Trask:
e Did not disclose his involvement in Clear Touch to Encore while he was an employee of
Encore;
* Transferred his ownership in Clear Touch to his mother to hide his affiliation;
¢ Got Encore to sign a Reseller Agreement and had his mother sign for Clear Touch;
¢ Had the true suppliers remove their labels from panels and replace them with Clear
Touch labels to hide the suppliers’ true identities from Encore;
e Marked up the prices of the panels from the suppliers to Encore;
¢ Had Encore send its checks to a Nevada post office box and forwarded them Back to
South Carolina; |
e Had his wife, Tamara Trask, email Enéore as “Amy Andrews”;
e While at conferences for Encore, worked to sign resellers for Clear Touch by initially
leading them to believe Encore was an owner of Clear Touch;
* Got Encore’s employees, Leo Gallant and Jimmy Higginbotham, to sign non-disclosure
agreements so that he could induce them to leave Encore by disclosing his ownership of
)
Clear Touch but prevent them from disclosing same to Encore; and
o Permanently deleted incriminating e-mails.
Based upon this evidence, the jury awarded millions of dollars of punitive damages

against Defendants. In short, Defendants simply cannot be expected to fulfill their legal duties.
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Therefore, the Court finds it would not be appropriate to stay execut.ion of the judgment.”
Judgment at 33-34.

5. During the pendency of this case, Trask transferred real estate from his individual
ownership into a “family frust.” Newnam Affidavit, at § 7.

6. Trask is the President and sole Director of his corporation, Defendant Clear
Touch, and exercises ownership and control in ways that will only be clear following ldiscovery.
Newnam Affidavit, at § 8. |

7. Instead of cooperating in discovery; Trask has moved to quash subpoenas Encore
issued pursuant to Rules 34, 45, and 69, SCRCP, to his CPA and Clear Toueh’s third-party
administrator, CatchFire Funding. Trask has also refused to provide to Encore documents
requested in post-Judgment discovery. See Plaintiff’s Reqﬁests for Production of Documents to
Defendants in Aid of Judgment, Exhibit C.

8. Trask has previously admitted to Encore that he owns several rental properties in
several counties. Newnam Affidavit, at § 10. The public records -of Greenville County and
Anderson County, South Carolina, show that Trask is eoﬁnected with fifteen (15) properties,

‘ which appear to be residential rental properties, either individually or through Carolina Home
Partners LLC, a company of which Trask is manager. /d. The records of Oconee County show
that Trask transferred ten (10) duplexes in November 2017, shortly after the jury verdicts in this
case were rendered, at a sales price of approximately one-half of what the buyer was able to
mortgage the properties for. Id. Encore records from when Trask was an employee indicate he
had three bank and/or brokerage accounts. /d. Only a receiver can effectively preserve the net
rental and investment income from these assets and preserve them so that they are available to

apply to the Judgment.
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9.

Trask.

Plaintiff seeks for the Court to appoint L. Walt Tollison, III, Esq., as receiver for

This motion is supported by the pleadings, the record, the Judgment, the Execution

against Property, the Facts, the Affidavit of Todd Newnam, any other affidavits to be filed, and

any testimony or other evidence that may be offered at the hearing.

May 21, 2018

Respectfully submitted,

WYCHE, P.A.

By: s/ Gregory J. English
Gregory J. English (SC #65470)
" Rita Bolt Barker (SC #77600)

44 East Camperdown Way
Post Office Box 728
Greenville, SC 29602-0728
(864) 242-8200

Attorneys for Plaintiff
Encore Technology Group, LLC
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ELECTRONICALLY FILED - 2018 May 21 1:05 PM - GREENVILLE - COMMON PLEAS - CASE#2015CP2305757

Proposed Order

EXHIBIT A
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STATE OF SOUTH CAROLINA o
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

ENCORE TECHNOLOGY GROUP, LLC,
Case No. 2015-CP-23-05757
Plaintiff,

vs. ORDER APPOINTING RECEIVER

KEONE TRASK and CLEAR TOUCH
INTERACTIVE, INC., f/k/a CLEAR -
TOUCH INTERACTIVE, LLC,

Defendants.

This matter came before the Court for a hearing upon Defendants’ motions to quash
subpoenas and the Plaintiff’s Motion to Appoint Receiver. The motions were heard by the Court
on May 31, 2018. Counsel for all partiés were present.

Upon reviewing the record, the evidence, and the applicable law and hearing statements
and representations of counsel, I find that Defendants’ motions to quash the subpoenas should be

denied, and the third parties should produce the requested documents.

I further find that Plaintiff’s Motion to Appoint Receiver should be granted and a receiver

should be appointed with authority to pursue discovery from Defendants and third parties,
require the production of documents and other evidence, and take possession of Defendant
Keone Trask’s assets and secure them while Trask’s appeal is pending, upon threat of contempt

and sanctions by this Court for willful failure to cooperate with the receiver.
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FINDINGS OF FACT -

1. | ’On April 2, 2018, the Court entered a Final Order and Judgment in favor of
Encore against Defendant Keone Trask (“Trask™) in the amount of $7,917,468.40 (the
“Judgment”).

2. The Judgment required Trask to pay $7,917,468.40 to Encorq Trask has failed to
pay any portion of this amount. Although the Clerk of Court issued an Execution against
Property of Trask on April 13, 2018, it has not been satisfied, in whole or in part.

3. Trask has filed a motion pursuant to Rule 59, SCRCP, for Reconsideration of the
Judgment and intends to appeal the Judgment, necessitating the preservation of Trask’s property
during the pendency of the appeal.

4, The Judgment includes $2,952,078 in actual damages and $4,524,890 in punitive
- and exemplary damages. In doubling the actual damages under the Trade Secrets Act to award
$849,890 in exemplary damages, Judge McIntosh stated “the case of misappropriation was one
of the most egregious this Court has ever seen.” Judgment at 4.

5. Defendants moved to stay execution of the fudgment, but ‘J udge McIﬁtosh denied
a stay because “the evidence showed that the Defendants engaged in an involved scheme to hide
from Encore the truth of Trask’s breaches of fiduciary duties, duties of loyalty, and contract....
Defendants simply cannot be expected to fulfill their legal duties. Therefore, the Court finds it
would not be appropriate to stay exécution of the judgment.” Judgment at 33-34. Specifically,
the Court found that Trask:

¢ Did not disclose his involvement in Clear Touch to Encore while he was an employeé of
Encore;

e Transferred his ownership in Clear Touch to his mother to hide his affiliation;

688

1G250€TdDGL0Z#ASYD - SYITd NOWWOD - ITIANITHED - Wd 04 12 AeN 8102 - TTI4 ATTVOINOYLOT 13



- e Qot Encore to sign a Reseller Agreement and had his mother sign for Clear Touch;
* Had the true suppliers remove their labels from panels and replace them with Clear
Touch labels to hide the suppliers’ true identities from Encore;
e Marked up the prices of the panels from the suppliers to Encore;
e Had Encore send its checks to a.Nevada post office box and forwarded them back to
South Carolina;
“e Had his wife, Tamara Trask, email Encore as “Amy Andrews”;
e While at conferences for Encore, worked to sign resellers for Clear Touch by initially
leading them to believe Encore was an owner of Clear Touéh;
¢ Got Encore’s employees, Leo Gallant and Jimmy Higginbotham, to sign non-disclosure
agreements so that he could induce them to leave Encore by disclosing his ownership of
Clear Touch but prevent them from disclosing same to Encore; and
e  Permanently deleted incriminating e-mails.
Id.
6. During the pendency of £his case, Trask transferred real estate from his individual
ownérship into a “family trust.”
7. Traék is the President and sole Director of his corporation, Defendant Ciear
Touch Interactive, Inc., f/k/a Clear Touch Interactive, LLC (“Clear Touch”), and exercises
ownership and control in ways that will only be clear following discovery.
8. Instead of cooperating in discovery, Trask has moved to quash subpoenas Encore
issued pursuant to Rules 34, 45, and 69, SCRCP, to his CPA and Ciear Touch’s third-party
administrator, CatchFire Funding. Trask has also refused to provide to Encore documents

requested in post-Judgment discovery.
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9. Trask previously admitted to Encore that he owns several rental properties in
several counties. The public records of Greenville County and Anderson Couﬁty, South
Carolina, show that Trask is connected with fifteen (15) properties, which appear to be
residential rental properties, either individually or through Carolina Home Partners LLC, a
company of which Trask is manager. The records of Oconee County show that Trask transferred
ten (10) duplexes in November 2017, shortly after the jury verdicts in this case were rendered, at
a sales price of approximately one-half of what the buyer was able to mortgage the prépérties
for. Encore records from when Trask was an employee indicate he had three bank and/or
brokeragé accounts. Only a receiver can effectively preserve the net rental and investment
income from these assets and preserve them so that they are available to apply to the Judgment.

10. Plaintiff seeks for the Court to appoint L. Walt Tollison, III, Esq., as receiver for

Trask.
CONCLUSIONS OF LAW

1. The foregoing Findings of Fact are denominated Conclusions of Law to the extent
that they constitute the same.

2.‘ The Judgment was granted in favor of Encore and has not been satisfied.

3. A receiver may be appointed after judgment to carry the judgment into effect. See
S.C. Code Ann. § 15-65-10(2).

4. A receiver may be apbointed after judgment to preserve the judgmént debtor’s

property during the pendency of an appeal. See S.C. Code Ann. § 15-65-10(3).
5. A receiver may be appointed after judgment when an execution has been returned
unsatisfied and the judgment debtor refuses to apply his property in satisfaction of the judgment.

See S.C. Code Ann. § 15-65-10(3).
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- 6. A receiver may be appointed to receive any distributions due to or to become due
to the judgment debtor from a limited liability company in which the judgment debtor has a
membership interesf. See S.C. Code Ann. § 33-44-504(a). Likewise, a receiver may receive
" other payments due a judgment debtor and “stands in the shoes of the debtor with respect to
property of the latter,” as well as his “contractual relation[s].” Jeﬁ‘éoat v. Morris, 300 S.C. 526,
389 S.E.2d 526 (Ct. App. 1989), overruled on other grounds by United Carolina Bankv.
Caroprop, Ltd., 316 S.C. 1,4 (1994).

7. South Carolina law otherwise allows for the appointment of a Receiver under the
facts of this case.

8. The Court concludes that Encore is entitled to the appointment of a receiver in
order to ascertain by investigation and to take possession of and secure assets and income of
Trask until the appeal is resolved.

NOW, THEREFORE, based upon the foregoing findings of fact and the conclusions of
law, IT IS THEREFORE ORDERED that:

1. L. Walt Tollison, III, Esq. (“TOLLISON”) is hereby appointed as Receiver to
asceﬁain by investigation and to take possession of and secure assets and income of Trask until
their appeal of the Judgment is resolved.

2. Immediately following the entry of this Order, and on an ongoing basis as long as
this Order remains in effect, Trask shall surrender and deliver possession to TOLLISON all of
the assets, property, and records that he may possess, own or control, directly or indirectly,
legally or equitably, including all shares of stdck of Clear Touch Interactive, Inc., f/k/a Clear
Touch Interactive, LLC (“Clear Touch”), and all assets and records of Clear Touch, and all assets

and property that Trask hereafter receives or acquires, directly or indirectly, legally or equitably,
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while the Order is in effect (all of the foregoing herein referred to as the “Property”), with the
exception of property that is exempt from execution or levy (for example, the homestead
exemption). As to such exempt property, Trask shall not dispose of or encumber such property
beyond the statutory amount of the exemption. If such property is already encumbered such that
the owner’s equity in the property is less than the amouﬁt of the exemption, the owner shall not
further encumber or dispose of the property.

3. Effective as of and from the date of the entry of this Order, all funds or other
property that are received by Trask shall be delivered to the Receiver and deposited with a bank
of Receiver’s choice or 0thefwise secured by Receiver pending resolution of Trask’s apl:ieal.

4, Trask may request from the Receiver the release of such funds as are required for
ordinary living expenses, and the Receiver shall comply with such reasonable requests. Any
dispute over such requests shall be brought promptly to the Court.

5. The Receiver will be and hereby is authorized and directed to take immediate

possession of Trask’s assets and to exercise full control over Trask’s assets, provided that

Receiver shall not sell or dispose of such assets until further order of this Court, and the Receiver.

in so doing will have all powers generally available to Receivers under the laws of the State of
South Carolina, and will have, among others, the following specific powers:

(a) The power and authority to take possession of property owned or leased
by Trask. All parties in possession of any such property are to surrender it to the
Receiver upon demand. This property shall include, but not be limited to the
following;

i Real Property
i Goods
iti  Inventory

iv  Equipment
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v Chattel Paper and Accounts

vi Securities and Instruments, including but not limited to Stocks,
Membership Interests, Bonds, and Promissory Notes

vii Investment Property

viii Contracts and other Documents
ix Deposit Accounts

x  Commercial Tort Claims

xi Money

xii Letter of Credit Rights

xiii General Intangibles

xiv Supporting Obligations

xv All Cash or Equivalents, Savings Accounts, Brokerage Accounts,
any other bank accounts of Trask;

xvi All proceeds and products of above

(b) Gather all books and records of Trask, and subpoena or otherwise
require production of books and records of third parties, including but not limited
to a list of all aliases Trask has used, a list of all family members and entities with
which he is affiliated, and historical records showing any asset transfers or
dispositions by Trask, family members, or affiliated entities and all salary,
dividend, distribution, and other compensation payments to Trask, his‘family
members, or any entity with which he is affiliated, to determine the existence and
amount of all Trask’s rights, debts and obligations together with all théir assets;

(¢) To control all bank, brokerage, and trust accounts owned by or for the
benefit of Trask. No other person shall have any authority or control over any
funds in the accounts, including but not limited to authority or control to disburse
funds; '

(d) With respect to any insurance coverage in existence or obtained, the
Receiver shall be named as an additional insured on the policies for the period

that the Receiver shall be in possession of the property insured;

7
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(e) The Receiver is hereby authorized to demand and receive any dividends
or distributions due to or to become due to Trask from any corporation or limited
liability company in which the defendant has a direct or indirect ownership or
membership interest, including but not limited to Clear Touch; and any such
corporation or limited liability company is hereby directed and enjoined, upon
receipt of this Order, to ﬁlake such distribution(s) only to the Receiver while this

Order is in effect.

6. Plaintiff and Receiver shall have no obligation to pay for accrued wages, benefits,
and taxes, payroll or other, accrued in advance of the date of this Order, whether currently due or
owing.

7. The Receiver will furnish to the Court and to the parties quarterly statements
itemizing property that has been secured by Receiver purSuanf to this Order. Such report will be
ﬁled within thirty (30) days after the end of each calendar quarter, the first such report to be due
thirty days after the end of the first quarter this Order is entered and quarterly thereafter. The
parties to this litigation will be entitled to inspect the bobks and records of the Receiver
concerning assets held by it pursuant to this Order at reasonable times and with reasonable
notice.

8. Without further Order of the Court, the Receiver shall be entitled to payment of
professional fees and expenses incurred by the Receiver. While Trask’s appeal remains pending,
Receiver’s fees and expenses shall be paid by Plaintiff. If the Judgment is affirmed in whole or
in part, Plaintiff shail be entitled to reimbursement of such payments from Trask’s assets in
addition to the Judgment and the legal, accounting, and other costs of collecting same.
Réceiver’s professional fees shall be charged at $325 per hour for Receiver’s time and at such
lesser rates as he ordinarily charges for paralegal time. All photocopies and facsimile charges

along with necessary out-of-pocket expenses (including travel and lodging) will be billed at cost.
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All fees and expenses of the Receiver shall be accounted for in the Quarterly Statement of -
Operations.

9. The Receiver will have such additional powers as are provided by law and as this
Court may from time to time direct.

10.  No person or entity shall file suit against the Receiver, Plaintiff, or Plaintiff’s
counsel or take any legal action for actions taken in compliance with this Order. All other
proceedings by Trask or any creditor of Trask”relating to the Judgment or the Property ére
enjoined.

11. The Receiver shall have no personal liability in connection with any liabilities,
obligations, liens or amounts owed to any creditors or claimants of Trask.

12.  The Receiver and his employees, agents, and atfomeys shall have no personal
liability or obligation and shall have no claim asserted against them in connection with the
Receiver’s actions under this Order.

13. The Receiver may, in its discretion, notify this Court and the parties to this action
that the Receivership is not practical, énd upon such notice all duties of the Receiver shall
terminate except with regard to liabilities which arise prior to the date of the notice. The Court
may then appoint a new Receiver to take any and all such other action as it deems appropriate.
Receiver shall turn over all of the assets and records secured pursuant hereto to any successor
receiver appointed by the Court and shall file a final accounting with the Court.

14.  Inthe event that Trask fails to immediately turn over the property and other items
required by this Order, the appropriate County Sheriff is hereby ordered to take all necessary

actions and appropriate force to give full effect to the terms of this Order.
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15. All persons who receive notice of this Order are'enjoined from interfering with
the powers and duties of the Receiver.

16.  All providers of insurance with respect to the Property are prohibited and enjoined
from cancelling such insurance policies provided that the Receiver pays the applicable premiums
for any prospective exposure going forward under the receivership, and such premiums may be
paid from assets secufed by the Receiver pursuant to this Order. |

17. The receiver is not respo’nsible for filing any federal, state, or local tax returns
including those relating to any activities during the receivership, but is entitled to collect any tax
refunds payable to Trask.

18.  The Receiver and the parties to this case may at any time apply to this Court for
instructions or orders and for further powers necessary to enable the Receiver. to perform the
Receiver's duties properly.

19. IT IS FURTHER ORDERED that pending further Order of this Court, Trask and
his respective agents, partners, managers, employees, assignees, heirs, representatives, affiliates
or related entities and all other vpersons acting in concert with them who have actual or
constructive knowledge of this Order, and their agents and employees, shall not:

A. Commit Waste:

Trask shall not commit.or permit any waste of the Property or any part thereof, or
suffer or commit or permit any act on the Property or any part thereof in violation
of law, or remove, transfer, encumber or otherwise dispose of any of the Property

or the fixtures presently on the Property or any part thereof.

B. Cash or Credit Card Receipts:

10
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Trask shall not discount or in any other way divert or use any of the monies from
the Property, including, but not limited to, rents, cash from sales, or credit card

receipts.
C. Interfere with Receiver:

Trask shall not directly or indirectly interfere in any manner with the discharge of
the Receiver's duties under this Order or the Receiver's possession of the

Property;
D. Transfer or Encumber the Property:

Trask shall not expend, disburse, transfer, assign, sell, convey, devise, pledge,
mortgage, create a security interest in, encumber, conceal or in any manner -
whatsoever deal in or dispose of the whole or any part of the Property, including,

but not limited to, the cash, rents inventory, and fixtures without prior Court
Order; and

" E. Impair Preservation of Property or Plaintiff’s Interest:

Trask shall not do any act which will, or which will tend to impair, defeat, divert,
prevent or prejudice the preservation of the Property, of the preservation of
Plaintiff’s interest in the Property. Trask is further enjoined from making any
payments or transfers of funds or property to or from .any affiliates, insiders,
directors, officers, family members, or any other person or entity controlled by or

otherwise related to any affiliates, insiders, directors, and/or officers.

IT IS SO ORDERED.

11
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

ENCORE TECHNOLOGY GROUP, LLC,
Case No. 2015-CP-23-05757
- Plaintiff,

Vs, AFFIDAVIT OF TODD R. NEWNAM
RE POST-JUDGMENT MATTERS
KEONE TRASK and CLEAR TOUCH :
INTERACTIVE, INC,, f/k/a CLEAR
TOUCH INTERACTIVE, LLC,

Defendants.

The undersigned, Todd R« Newnam, after being duly sworn, deposes and states as
follows:

‘1.- * Tam the Chief Executive Officer of Plaintiff Encore Technology Group, LLC
(“Encore”), have personal knowledge of the facts set forth herein, except those matters stated

upon information and belief, as to which I have information and a good faith belief, am over

, eighteen years of age and am otherwise competent to give this Affidavit.

2, On April 2, 2018, this Coﬁrt entered a Final Order and Judgment in favor of
Encore against Defendant Keone Trask (“Trask”) in the amount of $7,917,468.40 (the .
“Judgment”). ° | |
3. The Judgment required Tfask to pay $7,917,468.40 to Encore. Trask has failed to

pay any portion of this amount. Although the Clerk of Court issued an Execution against

Property of Trask on April 13, 2018, it has not been satisfied, in whole or in part.
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4, Trask has filed a motion pursuant to Rule 59, SCRCP, fpr Reconsideration of the
Judgment and, upon information and belief, intends to appeal the Judgment, necessitating the
preservation of Trask’s property during the pendency of the appeal.

5. The Judgment includes $2,952,078 in actual damages and $4,524,890 in punitive
and exemplary damages. In doubling the actual damages under the Traae Secrets Act to award
$849,890 in exemplary damages, Judge Mclntosh stated “the casé of misappropriation was one
of the most egregious this Court has ever seen.” Judgment at 4.v

6. Defendanfs moved to stay execution of the Judgment, but Judge McIntosh denied
a stay because “the evidence showed that the Defendants engaged in an involved scheme to hide
‘from Encore the truth of Trask’s breaches of fiduciary duties, duties of loyalty, and contract....
Defendants simply cannot be expected to fulfill their legal duties. Therefore, the Court finds it
would not be appropriate to stay execution of the judgment.” Judgment at 33-34. Specifically,
the Court found that Trask:

e Did not dis¢lose his invo‘lv,ement in Clear Touc/h to Encore while he was an employee of

Encore;

* Transferred his ownership in Clear Touch to his mother to hide his affiliation;
¢ Got Encore to sign a Reseller Agreement and had his mother sign for Clear Touch;
o Had the true suppliers remove their labels from interactive panels and replace them with

Clear Touch labels to hide the suppliers’ true identities from Encore;

. Marked up the prices of the panels from the suppliers to Encore;
e Had Encore send its checks to a Nevada post office box and forwarded them back to

South Carolina; |

¢ Had his wife, Tamara Trask, email Encore as “Amy Andrews”;
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o While at conferences for Encore, worked to sign resellers for Clear Touch by initially
leading them to believe Encore was an owner of Clear Touch;

¢ Got Encore’s employees, Leo Gallant and Jimmy Higginbotham, to sign non-disclosure
agreements so.that he could induce them to leave Encore by disclosing his ownership of

Clear Touch but prevent them from disclosing same to Encore; and |

e  Permanently deletéd incriminating e-mails.
Judgment at 33-34.

7. During the pendency of this case, Trask transferred real estate from his individual
ownership into a “family trust.” See Exhibit 1 (Title to Real Estate).

8. Trask is the President and sole Director of his corporation, Defendant Clear
Touch Interactive, Inc., f/k/a Clear Touch Interactive, LLC (“Clear Touch”), and exercises
" ownership and control in ways that will only be clear followiﬁg discovery.
9. Insfead of cooperating in.discovery, Trask has moved to quash subpoenas Encore
- issued pursuant to Rules 34, 45, and 69, SCRCP, to his CPA and Clear Touch’s third-party
administrator, CatchFire Funding, Trask has also refused to provide to Encore documents
requested in post-Judgment discovery.

10.  Trask previously admitted té me that he owns several rental properties in several
counties. The public records of Greenville County and Anderson County, South Carolina, show
that Trask is connected w_ith fifteen (15) properties, which appear to be residential rental
properties, either individually or through Carolina Home Partners LLC, a company of which
Trask is manager. The records of Oconee County show that Trask transferred approximately ten
(10) duplexes in November 2017, shortly after the jury verdicts in this case were rendered, at a

sales price of approximately one-half of what the buyer was able to mortgage the properties for.
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See Exhibit 2 (General Warranty Deed & Mortgage). Encore records from when Trask was an
employee indicate he had three bank and/or brokerage accounts. Only a receiver can effectively
preserve the net rental and investment income from these assets and preserve them so that they
are available to apply to the Judgment.

11.  Plaintiff seeks for the Court to appoint L. Walt Tollison, I1I, Esq., as receiver for

Trask.
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FURTHER AFFIANT SAITH NOT.

SWORN to before meithis
day of’ May, 2018.

"Notary P k bgc for Soﬁth Carolitia.
My Commaission Expires: ?)}% tw
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Book E 2513 Page: 284
May 26, 2017 10:52:30 AM Cons: $10.00
Rec: $11.00 Cnty Tax: EXEMPT State Tax: EXEMPT
E-FILED IN GREENVILLE COUNTY, SC fwdr;’/w

IlllllllllllllllllllllIIIlllllll||Ill||l|l||lllllll!llllllllllHI]IIIIIIII] 20t70azTt

Prepared By:

Anderson Law Firm

302 N. Weston St,
Fouatain [nn, SC 29644
Telephone: (864) 228-7808

STATE OF SOUTH CAROLINA )
' /, TITLE TO REAL ESTATE
COUNTY OF GREENVILLE ) (No title examination)

KNOW ALL MEN BY THESE PRESENTS, that Keone Ryan Trask and Tamara B,
Trask (the “Grantor”) irn consideration of Ten and 00/100 ($10.00) Dollars has granted,
bargained, sold and released and by these presents does grant, bargain, sell and release unto
Keone Ryan Trask and Tamara Beatrice Trask, Trustees of the Trask I‘ftmlly Trust dated
May 12; 2017 (the “Grantee”) the following described real property:

PLEASE SEL EXHIBIT ‘A’ ATTACHED HERETO AND INCORPORATED
HEREIN BY REFERENCE.

This conveyance is made subject to easements and restrictions of record and otherwise affecting
the property.

Grantee’s Address; 15 Red Tip Ct Simpsonville, SC 29680

TMS: 0567050101800

TOGETHER with all and singular the Rights, Members, Hereditaments and
Appurtenances to the Premises belonging, or in anywise incident or appertaining,

TO HAVE AND TO HOLD, all and singular the premises before mentioned unto the

Grantee, his Heirs, Successors and Assigns forever.

And the Grantor(s) does hereby bind themselves and their heirs, to warrant and forever
defend all and singular. premises unto ‘the Grantee, his/her/their heirs and assigns against
themselves and their heirs, and agamst any person whomsoever lawfully claiming or to claim the
same, or any part ’cheleof
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this the |7&" ~ day of

IN YKITNDSS WIUE TOF, THE GRANTOR has set his/her/their hand(s) and sea 1(s)
2 , 2017.

SIGNED, SEALED AND DELIVERED

IN PRESENCE OF:

/\ \ - / (SEAL)
Witness L1~ Keone Ryan Trask ,

W 5 A/%(W/(/M&’\/ /){WV\/\MV\ &LM - (SEAL)

Notér@gs Witness 2: Tamara B, Trask | ' :
STATE OF SOUTH CAROLINA )

A )  ACKNOWLEDGMENT
COUNTY OF GREENVILLE )

"I, a Notary Public of the County and State aforesaid, certify that the above-named
Grantor(s) came before me this day and acknowledged the execution of the foregoing instrument,

Witness my hand and official seal, this the / 2/ {4 day of M&?L / , 2017,
%@ S J/MW (SEAL)
NG 'y Signature:

My/Commission Expires:
\\\\\\lllllum
\\\D E Pso %,

7
//// é\Or SO\)
”'l'um\\\\“

2017042571 DE BK 2513 PG 2841

706

1 162G0£2dDSL0ZHISYD - SYI1d NOWWOD -~ ITIANIIHD - INd S04 LZ Aein 8102 - 3114 ATIVIINOH LD



LEGAL DESCRIPTION

ALL THAT CERTAIN PIECE, PARCEL OR LOT OF LAND SITUATE, LYING AND BEING [N THE STATE OF SOUTH
CAROLINA, COUNTY OF GREENVILLE, BEING SHOWN AND DESIGNATED AS LOT 54 OF CHANDLER LAKE
PHASE | SHEET 2 OF 2, ON PLAT THEREOF PREPARED BY FANT, REICHERT AND FOGELMAN, INC., DATED
OCTOBER 16, 2008 AND RECORDED IN THE REGISTER OF DEEDS OFFICE FOR GREENVILLE COUNTY, SC IN
PLAT BOOK 1077 AT PAGE 31, REFERENCE IS HEREBY MADE TO SAID PLAT FOR A MORE COMPLETE
METES AND BOUNDS DESCRIPTION THEREOF.

THIS BEING THE SAME PROPERTY CONVEYED UNTO KEONE RYAN TRASK AND TAMARA B. TRASK BY
DEED OF BK RESIDENTIAL CONSTRUCTION, LLC DATED 10/26/2012 AND RECORDED ON 11/6/2012 IN
. Deed Book 2414 at Page 3577 ih the Greenville County ROD Office.

2017042571 DE BK 2513 PG 2842
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STATE OF SOUTH CAROLINA)

AFFIDAVIT
COUNTY OF GREENVILLE)

PERSONALLY appeared before me the undersigned, who being duly sworn,
deposes and says:

1. | have read the informatipn on this affidavit and | understand such information,

2. The property being transferred: TMS # 0567050101800 BY: KEONE RYAN
TRASK AND TAMARA B. TRASK TO: KEONE RYAN TRASK AND TAMARA
BEATRICE TRASK, TRUSTEES OF THE TRASK FAMILY TRUST DATED MAY
12,2017

between a cotporation, a partnership, or other entity and a stockholder, partner or

owner of the entity, or is a transfer to a trust or as a distribution to a
trust beneficiary. :
()X . exemptfrom the deed recording fee because:__8
~ (If exempt, please skip items 4-7, and go to item 8 of this affidavit.)

If exempt because transferring realty from an agent to the agent's principal in which the
realty was purchased with funds-of the principal, did the agent and principal relationship
exist at the time of the original:sale and was the purpose of this relationship to purchase
the realty? N/A '

4. Check one of the following if either item 3(a) or item 3(b) above has been

checked:
(a);x_  The fee is computed on the consideration paid or to be paid in
. money or money's worth in the amount of:
(b) The fee is computed on the fair market value of the reaity which is
(c) The fee Is computéd on the fair market value of the realty as
established for property tax purposes which is
5, Check Yes or No X | to the following: A lien or encumbrance

existed on the land, tenement, or realty before the transfer and remained on the
land, tenement, or realty after the transfer: If “Yes,” the amount of the outstanding
balance of this lien or encumbrance is:
6. The deed recording fee is computed as follows:
a) Place the amount listed in item 4 above here:

(
(b) Place the amount listed in item 5 above here:
(c) Subtract Line 6(b) from Line 6(a) and place results here:

2017042571 DE BK 2513 PG 2843
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7. The deed recording fee due is based oh the amount listed on Line 6(c) above
and the deed recording.fee due Is: $10

8. As required by Code Section 12-24-70, | state that | am a responsible person
who was connected with the transaction as the attorney.

9. I understand that a person required to furnish this affidavit who wilfully furnishes
a false or fraudulent affidavit is guilty of a misdemeanor and, upon conviction,
must be fined not more than one thousand dollars or imprisoned not more than
one year, or both. ‘ /

JAMES ANRERSON-ATTORNEY-
Responsible Rerson Connected with the
Transaction \/

SWORN to before me this 5/12/17

[ it & Sfoune S5 AR,

Y - N TS BI0n g
Nefafy/Public for SC STE
My Gommission Expires: b~ RO - 39L, z Y

2017042571 DE BK 2513 PG 2844 (LAST PAGE) - AUDITOR'S ENDORSEMENT dﬁ.f“’
. Crdubey
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PLED OCOUF COLNTY S0 v J’””M”W
sk %c"é?é%?)s %2317 166171
STATE OF SQUTH CAROLINA GENERAL WARRANTY DEED
COUNTY OF OCONEE | 2811 NOV 23 P2 4%

The de31gnat|6n Grantor and Grantee as used herein shall include the named parties and thelr helrs,
successors and assigns and shall include singular, plural, masculine, feminine or neuter as required by
contaxt,

KNOW ALL MEN BY THESE PRESENTS, that Keone R. Trask, in the State aforesaid, for and in

consideration of the sum of SIX HUNDRED THOUSAND AND NO/100 DOLLARS ($600,000.00), the

receipt and sufficiency of which is here acknowledged, has granted, bargained, sold and released, and by
- these presents do grant, bargain, sell and release unto the said:

G011z Aejy 8102 - @314 ATTVOINOYLOT 3

OCONEE COUNTY®
. The Gilreath Group, LLC STATE TAX I SLD. o0 g
All Grantor's right, title and equitable or legal interest in _and to: COUNTY TAX ( LoD 0lb QI,
214 and 216 W. Reedy Fork Road - o EXEMPT.

All that certain plece, parcel or lot of land lying and being situate in the State of South Carolina, County of
Oconee, being shown and designated as Lot Number One (1) of REEDY FORK PLACE on a plat
prepared by Gary L. Eades, PLS #19013, dated January 16, 2006 and recorded in Plat Book B120 at
Page 10, records of Oconee. County, South Carolina, reference to which is invited for a more complete
and accurate description.

TMS# 267-00-04-048

This being the same property conveyed unto Keone R. Trask by deed of Home Connections Real Estate,
LLC dated March 6, 2006 and recorded, March 8, 2006 in Book 1486 at Page 40 in the Reglster of Deeds
Office for Oconee County, South Caralina.

218 and 220 W. Reedy Fork Road -

All that certain piece, parcel or lot of land lying and being situate in the State of South Carolina, County of
Oconee, being shown and desighated as Lot Number Two (2) of REEDY FORK PLACE on a plat
prepared by Gary L. Eades, PLS #19013, dated January 16, 2006 and recorded in Plat Book B120 at
Page 10, records of Oconee County, South Carolina, reference to which Is invited for a more complete
and accurate description;

£51G0€2d40510Z#3SVYO - SVA1d NOWINOD - EITII/\MEEI

TMS# 267-00-04-049

This being the same property conveyed unto Keone R. Trask by deed of Home Connections Real Estate,
LLC dated March 6, 2006 and recorded March 8, 2006 in Back 1486 at Page 43 in the Register of Deeds
Office for Oconee County, South Carolina.

222 and 224 W, Ready Fork Road -

All that certain plece, parcel or lot of land lying and being sltuate In the State of South.Carolina, County of
Oconee, being shown and designated as Lot Number Three (3) of REEDY FORK PLACE on a plat
prepared by Gary L. Eades, PLS #19013, dated January 16, 2006 and recorded in Plat Book B120 at
o~ Page 10, recards of Oconee County, South Carolina, reference to which is invited for a more complete
{\O and accurate description.

S "
Q TMS# 267-00-04-050 FOR OFFICE USE ONLY
This belng the same propsrty conveyed unto Keone R. Trask by dead of Hmﬁ#&%ﬁ?ﬁﬁ?ﬂs StesbRst A
NOV 21 20\7 , MAIREE SusQeah gXPARC
X\"'ﬂ N GO GO TaX RS

% g &. (\ D\M—\ S‘)" NS i
S, s (0 (‘:ﬂ \ . .

DreeAvile S a0 Kifor Goonze Couny SRY - 3 e B
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LLC dated March 6, 2006 and recorded March 8, 2006 in Book 1486 at Page 46 in the Register of Deeds
Office for Oconee County, South Carolina.

226 and 228 W. Reedy Fork Road -

All that certaln piece, parcel or ot of land lying and being situate in the State of South Carolina, County of
Oconee, being shown and designated as Lot Number Four (4) of REEDY FORK PLACE on a plat
prepared by Gary L. Eades, PLS #19013, dated January 16, 2006 and recorded in Plat Book 8120 at
Page 10, records of Oconee County, South Carolina, reference to which s invited for a more complete
and accurate description.

TMS# 267-00-04-051

This being the same property conveyed unto Keone R, Trask by deed of Home Connections Real Estate,
LLC dated March 6, 2006 and recorded March 8, 2006 in Book 1486 at Page 49 in the Register of Deeds
Office for Oconee County, South Carolina.

230 and 232 W, Reedy Fork Road -
All that certaii plece, parcel or lot of land lying and being situate in the State of South Carofina, County of

Oconee, being shown and designated as Lot Number Five (5) of REEDY FORK PLACE on a plat
prepared by Gary L. Eades, PLS #19013, dated January 16, 2006 and recorded in Plat Book B120 at

. Page 10, records of Oconee County, South Carolina, reference to which is invited for a more complete

and accurate description.
TMS# 267-00-04-52
This being the same property conveyed unto Keone R, Trask by deed of Home Connections Real Estate,

LLC dated March 6, 2006 and recorded March 8, 2006 in Book 1486 at Page 52 in the Register of Deeds
Office for Oconee County, South Carolina,

v 2O, B 280 (o A

TOGETHER with all and singular, the rights, members, hereditaments and appurtenances to the said
premises belonging or in anywise incldent or appertaining.

TO HAVE AND TO HOLD, all and singular the said premises before mentioned unto the said Grantee,
and Grantee's heirs and assigns forever. .

AND GRANTOR DOES hereby promise, for themselves and Grantor's helrs, successors, assigns, and
representatives, to warrant and forever defend the above premises unto the Grantee, Grantee's heirs and
assigns, against the Grantor and Grantor's heirs, successors, assigns, and representatives and against
every person whomsoever lawfully claiming, or to claim, the same or any part thereof.
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WITNESS the Hand and Seal of Keone R. Trask this 20th day of November, ‘2017 and in the Two
Hundred Forty-Twond (242nd) year of the Sovereignty and independence of the United States of America,

Signed, Sealed and Delivered
in the presence of:

Witness No. 1 T Keone R. Trask

5 No. 2 (NOTARY)

STATE OF SQUTH CAROLINA
COUNTY OF OCONEE -
l, (R T~ &ll ' , a Notary Public for the County of Ocenee and State of

South Carolina, do hereby certify that Keone R. Trask personally appearad before me this day and
acknowledged the due execution of the foregoing Instrument.

Witness my hangragd offigial seal, this the 20th of November, 2017.

7

‘Notany/Public

My gZBmmission Expires: k{@\(-.gs
(SEAL)
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STATE OF SOUTH CAROLINA ) AFFIDAVIT FOR TAXABLE OR

EXEMPT TRANSFERS

COUNTY OF OCONEE )

PERSONALLY, appeared before me the undersigned, who being duly sworn, deposes and says:

1.
2,

| have read the information on this Affidavit and | understand such informatien.

The property is being transferred Is located at 214-232 W. Reedy Fork Road, Seneca, SC 29678
bearing Oconee County Tax Map Number 267-00-04-048, 267-00-04-049, 267-00-04-050,
267-00-04-051, 267-00-04-052, , ,, and , was transferred by Keone R. Trask to The Gilreath Group,
LLC on November 20, 2017.

Check one of the following: The DEED Is:

a. subject to the deed recording fee as a transfer for consideration paid or to be paid in money or
money'’s worth.

b. O subject to the deed recording fee as a transfer between a corporation, a partnership, or other
entity and a stockholder, partner, or owner of the entity, or is a transfer to a trust or a
distribution to a trust beneficiary.

¢. [0 EXEMPT from the deed recording fee because (see information section of affidavit):

..(If exempt, please skip ltems 4-7 and go to item 8 of this affidavit.)

If exempt under exemption #14 as described In the Information section of this affidavit, did the agent
- and principal relationship exist at the time of the original sale and was the purpose of this relationship

to purchase the reaity?
Check Yes [J or No &

Check one of the following if either item 3(a) or item 3(b) above has been checked. (See Information
section of this affidavit}:

a, "Bl The fee Is computed on the consideration pald or to be paid in money or money's worth in the
amount of $600,000.00.

b. O The fee is computed on the fair market valua of the realty which is $800,000.00.

c. O Thae fee is computed on the fair market value of the realty as established for property tax
purposes which s $600,000.00.

Check YES [ or NC [ to the following: A lien or encumbrance existed on the land, tenement, or
realty before the transfer and remained on the land, tenement, or realty after the transfer. If YES, the
amount of the outstanding encumbrance is $ .

The deed recording fee is computed as follows:

a. Place the amount listed in item 4 above here: $: 600,000.00

h. Place the amount listed in ilem & above here: L 0.00
$

(If no amount Is listed, place zero here.)
¢. Subtract Line 6(b) from Line 6{a) and place the result here: 600,000.00

The deed recording fee Is based on the amount listed on Line 6(c) above and the deed recording fee
dugis: § .

As required by Code Section ‘12-24-70, | state that | am a responsible psrson who was connected
with the transaction as:

[ understand that a person required to furnish this affidavit wha witfully furnishes a false or fraudulent
affidavit is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand
dollars or imprisoned not more than one year, or both.
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Supscribed and sworn to before me this
gdmday of Moy, Qlah .

e —

L=

Notary Public

5200

Respgfsible Person Connected with the Transaction

R kel

Prinfor Type Name Here
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INFORMATION

Except as provided in this paragraph, the term "value" means “the conslderation paid or to be paid in maney or
money's worth for the realty." Consideration pald or to be pald in money's worth includes, but is not limited to, other
realty, personal property, stocks, bonds, partnership, interest and other intanglble property, the forglveness or
cancellation of a debt, the assumption of a debt, and the surrendering of any right. The fair market value of the
consideration must be used In calculating the conslderation pald in money's worth. Taxpayers may elect to use the
fair market value of the realty being transferred in determining falr market value of the consideration. In the case of
realty transferred between a corporation, a partnership, or other entity and a stockholder, pariner, ar owner of the
entity, and In the case of realty transferred lo a trust or as a distribution to a trust beneficlary, “value” means the
realty’s fair market value. A deduction from value is allowed for the amount of any lien or encumbrance existing on
the land, tenement, or realty before the transfer and remaining on the land, tenement, or realty after the transfer.
Taxpayers may elect to use the falr market value for property tax purposes in delermlnlng fair market value under the
provisions of the law.

Exempted from the foe are deeds:

(1) transferring realty in which the value of the realty, as defined in Code Section 12-24-30, is equal to or less than
one hundred dollars;

{2) transferring realty -to the federal government or to a slate, lts agencles and departments, and its polmcal
subdivisions, including school districts;

(3) that are otherwise exempted under the laws and Constitution of this State or of the United States;

(4) transferring realty in which no gain or loss Is recognized by reason of Section 1041 of ths Internal Revenue
Code as defined in Section 12-6-40(A);

(5) transferring realty in order to partition really as long as no conslderation is pald for the transfer other then the
*Interests In the realty that are being sxchanged in order to partition the realty;

(6) transferring an Individual grave space at:a cemetery owned by a cemetery company licensed under Chapter 55
of Title 39;

(7) that constitute a contract for the sals of imber to be cut;

(8) transferring realty to a corporation, a-partnership, or a frust In order 10 become, or as, a stockholder, pantner, or
trust beneficlary of the entity provided no consideration Is paid for the transfer other than stock in the
corporation, interest in the partnership, beneflclary interest In the trust, or the increase in value In such stock or
Interest held be the grantor. However, the transfer of rea|ty from a corporation, a parnership, or a trust to a

- stockholder, partner, or trust beneficiary of the entity is subject to the fee even if the really is transferred to
another corporatian, a partnership, or trust;

(9) transferring realty from a famlly partnership to a partner or from a family trust to a benefcnary. provided no
consideration is pald for the transfer other than a reduction in the grantee's interest in the partnership or trust. A
. “family partnership”® is a partnership whose partners are all membaers of the same family. A “family trust” Is a
trust, in which the beneficiaries are all members of the same family. The beneficiaries of a family trust my also
Include charltable entities. “Famlly” means the grantor and the grantor's spouse, parents, grandparents, sisters,
brothers, children, stepchildren, grandchildren, and the spouses and lineal descendants of any the above, A
“charitable entity” means an entity which may recelve deductible contrlbutions under section 170 of the Internal
revenue Code as defined in Section 12-6-40(A);

(10) transferring realty in a statutory merger or consolidation from a constituent corporation to the contlnulng or new
corporation;

{11) transferring realty In a merger or consolidation from a constituent partnership to the contmulng or new
partnership; and
(12) that conslitute a corrective deed or a quitclaim deed used to confirm title already vested in the grantee, provided
. that no conslderation of any kind Is pald or is to be pald under the corrective or quitclaim deed;

(13) transferring realty subject to a mortgage to the mortgagee whether by a deed in lieu of foreclosure executed by
the mortgagor or deed executed pursuant to foreclosure proceedings;

(14) transferring realty from an agent to the agent's principal in which the realty was purchased with funds of the
principal, provided that a notarized document is also filed with the deed that establishes the fact that the agent
and principal relationship existed at the time of the original purchase as well as for the purpose of purchasing
the realty;

(15) transferring title to facilities for transmitting electricity that Is transferred, sold, or exchanged by electrical

utilittes, municlpalities, electric cooperatives, or political subdivisions to a limitad liability company which is subject to

regulation under the Federal Power Act (18 U.S.C. Section 791(a})) and which Is formed to operate orto take
functional control of electric transmission assets as defined in the Federai Power Act,
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MORTGAGE

MAXIMUM LIEN. The amount of kixlobtedness secured byﬁﬂsMongage, Including the outstanding amount of the
Note and all future advances shall at no time exceed the principal amount of $1,107,750.00, plus interest,
reasonatle attomays' fees, court costs and the expenses to preserve and protect the Property. [ntersst under the
theMllbedcfened,mndacapmtzed but Lender shall not be required to defer, accrue or capitalize any
Interest except as provided In the Note. ‘

THIS MORTGAGE datad November 21, 2017, k made and execited between THE GILREATH GROUP LLC, whose
sddress is 11 WACCAMAW CIR, GREENVILLE, SC 29606 (referred to below as "Grantor”) and Rrst-Citizens Bank
& Trust Company, whosa address is DAC 20, PO Box 26592, Raleigh, NC  27611-6592 (referred to below as
“Lender”),

GRANT OF MORTGAGE, For vdu:bte ommldmﬁm. Grantor morigages, grants, and conveys to Lander afl of Grantora right, title, and mterest
in and 1o the Y, with ajl existing or subsequently erecled or affixed bulidings, improvements and

fitures; ak eosements, rights of way, nr'd BWUMMHOBS. af water, water nnhhs. wa(etcoucsos and ditch rights (including sfock n ufiities with
diteh of irrigation rights); and afl ather righta, royalties, and profita rofating k\? without umlcatkzn all minerdls, oll, gas,
[ Property™) &WEE County, sme ol

geothermal and similar maters, (the focated in South Carolina:
See the oxhibit br other description document which is attached to this Mortgage and rmde a part of this
Morﬁgage as if fully setfonh hereln, ’ rigege pa

;’gg_’);onl Propesty or its address is commonly known as 216-226 WEST REEDY FORK ROAD, SENECA, SC

Grantor presently assigns (o Lander all of Graator's right, ttle, and interest in and 1o a pragant and future leases of tha Property 3nd all Rents
from the Property, in addition, Grantor grants 1o Lendar a Uniform Commarcial Cade sacurity infemst in the Personal Preperty and Rents.

FUTURE ADVARCES. In addition to the Nofe, this Morigage sacures all future advances made by Lander ta Grantor whethet or not the
advances are mada pursuant {3 a commitment. Specifically, without limRation. this Morngage secixes, In addifion to tha amounts speclfied in
the Note, i future amounts Lender in its discretion may loan to Granior, together with all interesi thereon: however, In no event shaf such
future advancaes {axcluding inferast) excead ki the aggregate $1,107.750.00. Tils Morgage shell remain an open morigage of record to secure
future advances in accordance with Section 29-3-50, as arnended Code of Laws of South Carolina (1876) even i the event all sums secured
by this Morigage may be fully paid al any one time: however, upon request of Grantar, Lender will cause this Mortgaga to be reloased and
cancalied of retord upon full payment of a1 Indebledness then owing, and upon such cancelation of this Mottgage of record, this Mortgage shal
tecome null 2nd void. Such release shal be withaut charge to Granlor; howevar, Grantor shall pay ali costs of recordation, if any, and all
documertary stamps dus on the Note evidencing future advances secured by this Morigage.
THIS MORTGAGE, INCLUDING THE ASSIGHMENT OF RENTS ANO THE SECURITY (NTEREST IN THE RENTS ANO PERSONAL PROPERTY, IS
GIVEN TO SECURE (A) PAYMENT CF THE INDEBTEDNESS AND (B} PERFORMANCE OF ANY AND ALL OBLIGATIONS UNOER THE NOTE,
THE RELATED DOCUMENTS, AND THIS MORTGAGE, THIS MORTGAGE 18 GIVEN AND ACCEPTED ON THE FOLLOWING TERMS:
PAYMENT ANO PERFORMANCE. Excepl as clherwlse provided in this Mertgage, Grantor shall pay ta Lender aff amounts secured by this
Mortgage as they become due and shall strictly perform alf of Grantar's obligations under this Mortgaga.
POSSESSION AND MAINTENANCE OF THE PROPERTY. Grantor agrees that Granior's possession and use of the Property shall be governed by
the (oliowing provisions:
Possasslon and Use, Uil the occurrence of an Event of Datault, Grantar may (1) remaln in possession and control of the Proporty, (2)
usa, gperats or manage ihe Property; and (3) callect the Rents from the Praperty.
Duty ta Maimtain, Gtamor shall malntain the Property in tenantable condition and promptly parform all repalrs, feplacements, and
malnlenanee neossary {o preserve s value,

i With E | Laws., Granior mplesonts and wan'anla la Lender that: {1) Ourlng the peried of Grantor's ‘ownership of
tna Propcmﬂ thera has been no uge, g stargge, t folease or threatened roloase of any Hazardous
Substancs by any pemr\ on, under. about or from the Propeny. (2) Granlor has no knowledge of, of reasan to vefleve that there has
boen, except as pravi d to Lnndef in writing, (8} any breach or viotatian: of any Environmental Laws,
{b} any use, genorallcn manut slnlaga ir At 1, raleasa or th | refease of any Hazardous Subatanca on, under,
about ar fmm the Property by any prior owners or occupants “of ma Pmpdvly. or (c) any ac(ual ar thmalenad litlgation or clnlms of any
kind by any persan ralating to such matters; and (3) Except as p o and tedged by Lender in writing, (a) nqither

Grantor ror any tanant, conlractor, agent ar other authadzed user of the Pmper(y shall uge, generate, ‘manufacture, store, troat, dispase of
of refease any Hazardous Subalance an, under, about or ffom the Property; and {b) any such aclmry shau be conducted In compuance
with all appilcable federal, state, and lacal laws, regulations and ordinances, including without tal Laws. Grantor
autharizes Lendes und its agants to antar upan 1he Praparty to make such lnspecllons and teats, al Granlor‘s axpense, as Lenter may deem
appropriate 1o dalermina compliance of tho Property with this seclion of tha Mortgage, Any Inspsclions or tests made by Lender shafl be
far Lender's pumoses only and shall not be construed to craate any respnnslblmy or Ilabxmy on the part of Lender to Granior of lo any other
rson.  The represantalions and wamaniies contalned hereln are based on Granlor's due dligence In Investigaling the Proparty for
lazardous Substances. Grantor harsby (1) releases and waives any fulure claims against Lander for [ndemnity or contribution in the
event Grantor becomas llable for ¢laanup or other costs under any such Iaws and (2) agress to Indemnify, defend, and hald hammiess
Lender againat any and all claims, losses, flablitties, d whith Lender may directly of indireclly sustaln or
suffer resulling from a breach of this saclion of the Moﬂgaoe or ase consequenee of any use, generation, faciure, storage, d
relaaze or threatenod release occurrng prior lo Grantor's ownership of Intarest n the Property, whether of not the same was or should
hnv« bean known ta Grantor, The provislons of this sectlan of the Mortgaga, including the obligation to Indemnify and defend, shall survive
of the Indebladness and Ihe sali and of the lien of Ihis Morigage and shail not be affacted by Landers
ncqu(sfuon of any nlarast In tha Prapery, whather by foreciosure of oiherwise.

Nulsance, Waste. Grantor shail not cause, conduct or pommil any nulsance nor commit, parmit, or suffar any stripping of ar wasle on of to
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MORTGAGE
(Gontinued) } Page 2

the Froperty ar any partion of the Property. Withou! (imiting the generaiity of the foregoing, Grantor wili not remove, oF grant to any cther
pa{iy the right to remove, any tmber, minerals (Including ot 2nd gas), coal, clay, scorie, soll, gravel or rock products without Lendar's pror
written consant,

Removal of Improvements, Grantor shall not demelish or remave any Improvemants from the Real Property without Lendar's prior wrilten
consent. A$ @ condilion ta the removal of any Improvements, Lender may require Grantor to make arrangemants satisfaciory lo Lender to
roptace such lmp s with Impr Is of at leanl equal value,

Lendar's Right to Enter. Lender and Lender's egents and representatives may enter upor; {he Real Praperty at ali seasonable times (o attend
lo Lender's interests and to Inspact the Real Property for purposas of Granfor's camplianca with the terms and conditions of this Mongage,

Compik with | Requt ts. Grantor shall promptly comply with al laws, ordi and fegulatl now of h 1l
In effect, of af govemmental authortles appilcable to the Use or occupancy of he Property, Including without limitation, the Americans
Wilh Disabliiies Act. Granlor may contest in gaod fallh any such law, ordinance, or ragulation and withhald compliance during any
praceeding, Including eppropriato appeals, o king es Grantor has notiied Lender In writing prior to dolng $0 and 8o long as, in Lender's
sols opinion, Lander's interests In the Proporty ars not Jeopardized, Lender may requits Grantor to posi adoquate security o 4 surety bond,
teasonably salisfactory to Lender, le protact Lender's inferest.

Duty to Protect. Grantor agraes nolther to abandon or leave unatiended We Property. Grantor shall do all other acls, in addition io those

aots sal forth above in this sectlon, which from the characler and use of the Property are reasonably nacessary to protec and preserve the

Propadty. .
DUE ON SALE - CONSENT BY LENDER. Lender may, al Lenders option, dedara Immadlatoly due and paysble all sums secufed by this
Mortgage upon (he sale or iransfer, without Lender's prior writlen consent, of all or any parl of the Reel Property, or any Intersst In the Real
‘Property. A "sake of fransfer” means the conveyance of Real Property or any tight, tile or Interest In the Real Property; whether legal, baneficial
or equiable; whalher voluntary or inveluntary; whether by outright ssle, dead, Instaliment sale coniract, fand contract, contract for deed,
toasehold Inlerest with & term grestar than thrae (3) years, lease-opiion contract, or by sale, assignment, ar transfar of any beneficial intareat in
or to any lond trust holding title 1o the Real Property, or by any othar method of conveyance of an interest In the Real Propardy. f any Grantor Is
a corparation, parinership or fmited ilabllity company, transfer alsa inciudes sny change In ownership of more then twaniy-flve percent (25%) of
the vating stock, partnership interests or fimited llablity company Interests, 2s the case may ba, of such Grantor, Howsvar, this aption shall not
ba exercised by Lendar if such exerclse [z prohibited by lederal faw or by South Carokina faw.

TAXES AND LIENS. Tha foliowing provisions relating o the taxes and liens on tha Property are part af this Morigage:

Payment, Grantor shall pay when due (and In all events pior to delinquency) all taxas, paytofl taxas, spaclal taxes, assessments, walsr
chages and sewer servica charges levied against ar on accoumt of the Proporty, and shal pay when due all ctaims for work done on of for

t dered or dal fumished (o the Proparty, Grantar shall maintain the Property free of any Hens having pority over or equal to
the inferest of Lendar under this Marigage, except for thosa kens spaciflcalty agroed to n writlng by Lender, and except far the Ben of taxes
and assessmeants nol due as further specified In the Right to Contest paragraph.

Right to Contect Grantor mey withhold payment of any tax, t, or claim In tion with a good faith dispuie over the
obligation to paty, %o fong as Lander's mterest in the Properly is not jecpardized. If a llen arises or Is fHed as a resuk of nonpayitont,
Grantor shalf within fifteen (15) days after the San atisas or, if a Hlen is fied, within fiteen (15) days after Grantot has nolica of the filing,
sacure the discharge of the fien, ar If requested by Lender, deposit with Lender cash or a sufficient cotporate surety bond or othar securty
satisfaclory lo Lender in an amount sufficlent to discharga the Fan plus any costs and reasonable attomeys' fees, or other charges that
could accrue as a resull of 3 foreclosure or sale under the fien, In any contest, Grantor shail defend Hself and Lander and shall satisty amy
advarse judgment before enfarcantant against the Propady. Grantor shall name Lendar as an additianal obligee under any surety bond
fumished in Iha contest proceedings.

Evidence of Payment, Geanlor shall upon domand fumnish to Lender satisfactory eviderice of payment of the taxes or assessments and shall
tﬂmﬁze the approptiate governmental officlal ko deliver (o Lender at any time a writtan statement of the taxes and assessments against
the Property. .

Notica of Construction. Grantor shal notify Lender at least fiftean (15) days before any work Is commenced, any services are fumlished, or
any materals are supphed to the Property, if any mechanic's flan, materdalmen's e, or olher hen could be 2sserted on acoaunt of the
wark, sarvices, or materials. Grantor will upon requast of Lender furnish to Lender adh tisfactory te Lender that Grantor
can and will pay the cos! of such Imprevements,

PROPERTY DAMAGE INSURANCE. The following provisions relating lo insuring the Propesty are a part of this Morigage:

Meinteaance at fnsurance. Graator shal procure and maintain paficies of firo | with st d extended 0 d on
a teplacement basis for tha full Insurabla value covering all htproverents o the Real Property in an amounl sufficlent to avold application
of any colnsurance clause, and with a standard morigages thause in favor of Lender. Gramtor shal ako procure and 'mabkrain
comprehensive gencral Hability Insurance In such coverage amounts as tender may request with Landar belng named as additional insureds
In such lablity insurance policles, Additionally, Grantor shall mainialn such alhier nsurancs, lnclding but not iimited to hazard, business
Imarruption and bolar insurancs as Lender may requke, Policies shalt ba written by such insurance companles and in such form as may be
reasonably acoeptable to Lender. Grantor shall daliver to Lender certificates of coverage from each surer containing a stipulallon that

will not be cancalled or db d without a aof ten (10) days® peor writien notice to Lendar and nol contalnlng any
disclalmer of the Insurer's fiabiiity for fallure fo glve such notice, Each Insurance paficy akso shall include an endorsement providing that
Govacags in favor of Lander will not be impalred In any way by any act, omission or defaull of Granfor or any other persan, Should the Real
Property be locatad in an ara deslignated by the Adminisirator of the Faderal Emergency Management Agency a3 a spechl flood hazard
area, Grantor agrees to obtain and maintain Fedesal Flood Insirance, |t avaiiable, wilhin 45 days aftar notica s glven by Lender that the
Proparty is loculed In a spacial flood hazard area, for the full unpald principal balance of the Yoan and any prior flena on the properly
sacurlng the koan, up lo the maximum pallcmmﬂs set tnder the Natlonal Flood fnsurance Program, or as otherwise faquired by Lender, and
ta maintain such Insursnce for the term of the loan.

Application of Proceads. Granlor shall promplly notify Lender of any loss of damage to the Propery. Lendar may make proof of toss If
Grarvtor falls ta do 30 within fifteen (15) days of the casuatly, Whether or not Lendor's security i impaked, Lender may, al Lender's
elaction, recsive and retain the procseds of any insuranoa and apply the procsads to the raduction of Ihe Indabtedness, paymeant of any fien
affecting the Property, or fho restoration and repair of the Proparty. If Lander elects to apply the preoceds 1o restoration end repalr, Grantar
shed repalr or replace the d: d yed tmp In a manner satisfactory to Lender. Lendar shall, upon satisfactory proof of
such expenditure, pay or relmburse Grantor from the - procesds for the reasonable cast of repair or rastarstion If Grantor I8 not In default
undor this Morgage. Any prooceeds which have not bean disbursed within 180 days aftar thelr receipt and which Lender haa not
coummited to the repalr or resloration of the Property shall be used first to pay any amount owing to Lender under ihls Morigage, then to
pay accrued Intersat, and the remainder, if any, shall be appiad to the principal balance of the Indabtadness. if Lender hokds any proceeds
after payment In full of the Indebted: such p ds shak be pald to Grantor as Grantor's Inlerests may appear.

Grantor's Roport on tnsurance. Upon request of Lendar, however not mora than once a year, Grastor shali furnish to Lender a report on
each exlsting policy of Insurance showlng: (1) the name af the Insurer; (2} the risks insured; (3) ihe amount of the policy; (4) the
propenty insured, the then current replacament vakse of such property, and the manner of determining that value; and (5) the expiration
date of tha pallcy. Grantor shalf, upon request of Lender, have an indep appralser sall y to Lender datemuine the cash value
raplacement cost of the Proparty,

LENDER'S EXPERDITURES. If any scion or proceeding Is commencad that would materlally affect Lender's interest In the Property or If Grardor
fails lo comply with any provision of this Martgage or any Relalad Documents, including but not limited to Granlor's fallure to dischargs or pay
when due eny amournts Grantor |s required to dischaxge or pay under this of iy Ralated Documents, Lendar on Grantor's behall may
{out shalt not be obiigated 10) teke any action that Lender deems appropriate, Induding but not llmited to discharging o paying alt taxes, flens,
securlly Interasts, encumtrences and other clalms, at any time levled or placed on (he Property and paylng all costs for Insuring, malnteining and

ng the Properly. All such expenditures inclared or paid by Lender for such purposes will then bear fnterest at the rate charged under the
Note from the data curred or paid by Lender to the date of repayment by Graator. Al auch will becoms a part of the Indebiadness
ard, at Lender's opllon, will (A) be payable on demand; (B) ba added to the balance of the Note and be apporiioned among snd be payable
with any Instatiment payments 1o become due during elther (1) the tamn of any applicable Insurence pollgy; or {2) the remaining term of the
Note; or (C) be lreatad as a balicon payment which will ba dua and payakia et the Note's maturity, The Morigage also will secure payment of
these amounts. Such right shall be In addition to all other rights and remedies to which Lender may ba entited upon Defautt

WARRANTY; DEFENSE OF TITLE. The [oflowlng provi: relating to hp of the Property are a pant of this Morigage:
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MORTGAGE
(Continued) Page 3

Titte. Grantor warrants that: (a) Granior holds good and markotable title of tecord to the Property in fee simple, free and cloar of aill lens
and ancumbrances other than those set forth In the Real Praparty descriptton or in any Uitle msurance policy, tilie report, or final title oplnlon

- Issued In favor of, and accepted by, Lendar In connection with ihls Mortgage, and (b) Granier has the full right, power, and authority lo
exacuts mnd defiver this Morigage 1o Lender,

Defonso of Title, Subject to the axception n the paragraph sbove, Grantor warrants and wilt tarever defend the tiis to tho Property agslnst
the lawlu| claims of al parsons. In the event any aclion or proceeding Is commenced that quostions Grantor's litle or the Interest of Lander
under thls Mortgage, Granter shall defend the actlon et Grantar's expense, Granlor may be the nominal party In such pioceeding, but
Lender shall be entitied to participate [a the procecding and to be representied in the procucding by counsel of Lenders own cholce, and
Grantor wiil detiver, of cause to ba delivercd, to Lender such Instuments as Lender may request fom Ume to tme to petmi such
participation,

Complianca With Laws, Grantor warants that the Propery and Grantor's usa of tha Proparty complies with all axisting applicable faws,
I lallons of gover ol authorities.

, and reg
Survival of Representations and Warranties, All representations, warranbies, and egreements made by Grantar in this Morigage shall

surviva the exeaution and delivery of this Mortgage, shali ba continuing In nature, and shall remaln In full force and effact untl such time as
Grantor's Indettedness shall be pakd in full.

CONDEMNATION. The fotlowing provisions relating to condemnation proceedings are a pant of {hls Mortgage:

Proceadings. If any proceeding In condemyation is fled, Grantor shell prompdy notify Lender in writing, and Grantor shall prompdy take
such steps as may be necessary to defend the aclon and oblain the eward, Granlor may be the nominal party In such proceeting, but
Lender shall be entitled to participata In the procdeding and 1o be represented in the proceeding by counsel of e own choloe, end Grartor
wHId(?ﬂVa’ormelobedeﬁvaedloLendersuchhshmmarddowmemaﬂmmmaybemq\mtedbywﬂe'mﬁmeloﬁmow
pemit such parficipation,

Application of Not Proceads, |f &l of any part of the Property s condermned by eminent domain proceedings or by acy proceeding or

in Hleu of condemnation, Lender may at s election require that all or any of tha net proceeds of the award be epplicd to

Indettedness ar the repalr or restaration of the Propedty, The net the award shall mean the award afor payment of il
reasonatie oosls, expenses, and attormeys’ fees Incurred by Lender In connection with the condemnation,

IMPOSITION Of TAXES, FEES AND CHARGES 8Y GOVERNMENTAL AUTHORITIES, The fokowing p 1 rolating o g ntal taxes,
f¢es and charyas afo a part of this Mertgage:

Cutrent Taxes, Fees and Charges. Upon fequest by Lander, Grantor shall execute such documents in addliilon to this Mortgage and take
whatever gther acllon is requested by Lender to perfect and continua Lendet's lien on tha Real Property, Grantor shall reimburse Lender for
all jaxes, as described balow, logether with ali exy tcurred in mding, perfecting or continuing thia gage, inckaing without
_ imHation afl taxas, feet, documentary stamps, and other charges for recording or reglstering this Mortgage.

Taxes. The folowing shall canstiiule taxes to which this section appliest (1) & specific tax upen this type of Mortgage or upon aX or any
par of tha [ndettedness secirad Ly this Mortgage: (2) a specific tax on Grantor which Geantor Is autherized or regidred to deduct from

ayments on the Indebledness secured by this type of Motlgage; (3} a tax on (his type of Morlgage chargeahie against the Lender or the
Ko!dct of the Nole; and (4) a specific tax on all or any portion of the Indebledress or an payments of principal and Mnlerest made by
Grantor.

Subrsequent Taxes. {f any tax lo which this section appifes is enscted subsequent to the date of this Mortgage, this event shatl have the
sama effact as en Evert of Defautt, and Lender may exerchie any or all of ils avsilable remedias for an Event of Default 85 provided below
unieas Gntor eithet (1) paya the tax before it bacomes delinquent, or (2) contests the tax as provided above i the Taxes and Uens
secion and deposits with Lender cash or 3 sufficient corporate surety bond o ather security satisfactory to Lender.

SECURITY AGREEMENT; FINANCING STATEMENYS. The following provisions relating 1o this Morgage as a security agreement are a part of
thls Mongaga:

Socurity Agreetment. This instrument shalt constilule 8 Securily Agreement to the extent any of the Property constitutes fitures, and
Lender shall have all of the rights of a secured parly under the Uniform Commerdal Coda 28 amended from time to tima.

. Sacurity interest. Upan request by Lender, Grantor shall take whatever action {s requestay by Lender to perfac! and confinue Lender's
sacutily interest In the Rents and Personal Propery. {n addition to recording this Morigage I the seal proparty records, Lender may, al any
time and without further authorization from Grantor, file executad countemarts, copees or reproductions of this Mortgage 25 a financing
statement, Grantoc shall relmburse Lander for all expenses incured In perfeciing or continulng this securly interest, Upen dafault, Grantor
shall nol remove, sever or detach the Personal Property from the Properly. Upon dafautt, Grantor shail asaemble any Personal Property not
affixed to fhe Prapedy in 8 manner and al a place reasonably convenient to Grantor and Lender and make it avaliabla to Lender within threa
(3) days after receipt of written demand from Lender 10 the exlent pemmitted by epplicabia law,

Addrescas, The mailing addresses of Grantor (deblor) and Lender (secured ""‘é’ from which information canceming the socurity Interest
gra:iqed by this Mortgage may be ablained (oach os required by the Uniform Commencial Code) are as slated on the first page of this
Mortgage,

:AURTHER ASSURANCES; ATTORNEY-IN-FACT. The following provisiona relating to further assurances and allomey-in-fact are a pan of this
ortgage:

Furthar Assurances. At any {ime, and from time fo time, Upon request of Lender, Grantor wilt make, esacite and dafiver, or will tause to
be mada, emcated or dalivered, to Lender or to Lender’s dasignee, and when requested by Lender, cause to be flad, recorded, refiled, or
rerecorted, as (ha case may be, at such times and i such offices and places as Lender may doam approgrista, any and all such modgages,
doods of trust, secuxity deads, security agreements, fnsnding s continuation Staterments, Instruments of furthee assurance,
certificates, ard other docurmonts aa rray, In the S0 opinion of

Londer, b necessary or desieatis in order 10 effeciuate, conmyilete, perfect,
continue, of preserve (1)  Grantor's obiigations under the Note, this Morigage, and the Retated Documants, and (2)  the Fens and
sacurity imterests croated by this Morigaga as first snd pror fers an tha Praparty, whether now owned or hercatter soquired by Grantor,
Unless by law or Lender agroes ta tha contrary i wriling, Grantor shall reimburse Lendar for al costs and exquensas incured In
aonnection with the madiors refemed 1o In this peragraph,

Akomoy;n:m. 1t Grantoe fafls to do any of tha things refatred ta in the preceding Lender miry da so for and in the nama of -
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at Grantor's expense.  For such purposes, Grantor hereby Wravacably %m&m\mﬂ attorney-Infact for the:
pupose of making, axecuting, defivering, filing, recording, and deing alf othar things as may bo necessary or desirtde, in Lender's sale
opinion, to accomplish the matters referred to in the preceding paragragh.
FULL PERFORMANCE. If Grantar pays all tha indebtedness, including withaut limitation all future advances, when due, end othemwise parforms
all the obiigations impased Upon Grantor under this Mortgage, Lender shall tiecute and deflver o Grantor a sultable saflsfaction of this
Morigaga and suitoble shdemants of termination of any financlng statemant on fla evidencing Lender's securily iterest In the Rerts and the
Persoral Property. Grantor will pay, I permitted by applicable law, any reesonatie termination lea as determined by Lender from time to time.
EVENTS OF DEFAULT. Each of the following, at Lender's option, shafl constliute an Event of Defaufl under this Mortgage:
Paymant Default. Grantor falls {0 make any payment when duo under {he Indebledness, ’ .
Default on Other Payments. Failure of Granior within the me required by fhis Mortgage o make any payment for taxes of |nsurancs, or
any other payment necassary to pravent filing of or 1o effect discharge of any lien,
Othar Dofautts. Granlof fails 1o comply with ot to perdarm any other term, obligallon, tovenant or condilion contalned In this Marigage ot
In any of Iho Related Documents or to comply with or to perform any lerm, obligation, covenant or candillon confainod in any olher
agreasmant betwean Lendor and Grantor,
Oofault &n Favor of Thind Partles. Should Grantor defaull under any loan, extenslon of credi. Security agreement, purchase or sales
agreamant, or any other agresemant, In favor ot eny other cradltor or parson that may materially effect eny of Grantor's property of

granl‘of‘s(ablllty fo repay the Indebladness or Grantor's ability to perfosm Grantor's obligations under this Mortgage or any of tha Related
ocuments. i

Falsa Stetemants. Any warranty, representation ar stalement mede or fummished o Lendar by Grantor or gn Grantor's behalf under this
Morlgage or the Related Documents is felse or misleading in any malerial fespec, elther nove ar at the time mada or fumished of bacomes
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falae or misleading at any time thereafter,

Dafoclivg Coll lon. This Morigage or any of the Related Documents caases ta be In full force and effect (Including fallure of any
collaterat documant to creale a valld and perfactad sacurity Intarast of lien) at any ime and for any reasan.

Deoath ar {ntotvancy. The dissofution of Granlor's (regardiess of whether elecllon to conlinue i3 made), any member withdraws from the
limited flablity company, or sny other termination of Grantor's exisience as a going business of the death of ony member, the Insolvency of
Grantor, the appoiniment of a racelver for any part of Granlor's properly, any assignmen for the beneflt of credilors, any type of creditor
workout, or the commencement of any procoeding undar any bankruptcy or Insolvency laws by or against Grantar.

Craditor or Forfelture P dil C ement of forecl or forfelture p. di hether by judiclal g, self-halp,
repossession ar any other method, by any credilor of Grantor or by any governmental agency against any property sacuting the
Indebledness. This includes a gamishment of any of Grantor's ts, Including depost ts, with Lender. However, this Event of

Default shall not apply if there Is a good falth dispute by Grantor 0s lo the val!dhy“or seasonahleness of tha claim which Is he basis of the

creditor or forfelture proceeding and i Grantor gives Lendar written nollce of the cradilor of forfeiture pr Ing and dep with Lender

monles or a surety bond for the creditor or forfellure proceeding, i an amount determined by Lender, In Its sole discretisn, 2s being an
uate resarve aor bond for the dispute.

Breach of Othar Agreement. Any breach by Grantor under (he terms of any olher egreement between Grantor and Lander that Is not
reredied within any prace perdod provided thereln, Including without fimitalion any agreement concering any indebtadness or other
chbligation of Grantor (o Lender, whather existing now of later,

Events Affocting Guarantor. Ay of Lhe preceding events octurs With respect to any Guarantor of any of the Indeblednass or any
Guarantor dies or becomes Incompetent, of fevokes or dispules the validily of, or llablilty under, any Guaranly af tha Indebtedness,

Adverse Change, A materlal adverse change ocours (n Grantor's financial condilion, of Lender belleves tha prospect ol paymert or
performanoe of the Indebtedness 1s Impalred.

RIGHTS AND REMEDIES ON DEFAULT, Upon the occurrence of an Event of Dafault and al any time thereafier, Lender, at Lender's aption, may
exercise any.one or more of the following rights and remedles, ln addition lo any other dghts or remedies provided by law:

Accolorate Indebbedness. Lender zhall have the right at ils option without notice to Granlor to dodlare the entire Indabtednass immadiately
due and payable, including any prepayment penalty lhat Grantar would be required o pay.

. UCC Ramodics. With respect to all or any pant of the Personal Proparty, Lender shall have all the rights and remedies of a secured party
under the Uniform Commeardial Code. .

- Collact Rorts, Lenxer shall have the right, without nole to Grantor, (o take possession of tha Properly and, as mortgagee-in-pessassion,
collact the Remts, including amounts past due and unpaid, and apply the nol proceeds. over and above Lender's cosls, agalnst the
indabledness. In furtherance of this rght, Lender may require any tenant of othar user of the Property to make paymenis of rent or use
fees diractly to Lender, [f the Rents e collected by Lendar, then Grantor krevocably designates Lender as Grantor's attorney-in-fact ta
endorse fslruments received In payment thereaf In the name of Grantor and to nagotiate the same and callect the proceeds. . Payments by
tenanis or other usecs tn Lendar In response fo Lendar's demand shall salisfy the obligations for which the paymonts are made, whether of
not sy proper grounds for-the demand existed. Lender may exerciss its rights under (his subparagraph either th person, by agent, oc
thwough a recatver.

Appoint Recolver, Lender shall have the right to have a recelver appolnied o take possesslon of all or any part of the Propery, with the
power to protact and preserve the Propearty. to aperate the Properly preceding foraclosure of sale, end fo collest the Rents from the
Properly and epply the. proceeds, over and above tha cost of the receivership, against the indebledness. The receiver may serve without -
bond #f permitted by law, Lender's right to the appalntment of a fecalver shall exist whether or not the apparent value of the Property
exceeds the Indebledness by a substantlal amount. Employment by Lender shall not disqualify 8 person from serving as a recelvar,

Judicial Fareclosure. Lender may obtain a udiclat decree foraclosing Grantor's Interast In all or any pact of the Property.

Honjudicial Sak. If parmitted by appiicatie faw, Lender may foreciose Grantor's interest in all o In ary part of tha Persoral Proparty or the
Raal by non-judicial sale, . .

Deficlency Judgment, {f parmitiad by appiicable law, Lender may obiain a for acy deficlancy remsining In the Indeblednass dua
16 Lendar after appiication of all amaunts recelved from the exerdse of the provided In (his soction, .
Yonaircy at Gufforance. !f Grantor remains n possession of tha Property afler the Property s sold as provided above o Lender etherwise
becomas entitled to possession of the Property upon defautt of Grantor, Grantor shall becoms a tenant at sufferance of Lender ot the
purchasar of tha Property end shal, at Lender's option, efther (1) pay a restsonatle remal for the Lee of the Progerty, of (2} vacale the
Property Immediately upon the demand of Lender.

Othar Remedies. Lender ahall have all other rights and remedies providad In this Morigage or the Nots or avallable at faw or in equity.

Sale of the Property. To ihe axient petmkied by applicsbia law, Grantar hereby walves any and off right to have the Proporty marshakied.
tn exerclsing #s rights and remedies, Lander shaft bo free to sefl all oc any part af the Progery logether or separataly, In one sale or by
separado sakes. Lender shall be entfiled to bid at any publlc sale on all or any portion of the Property.

Notice of Sale. Lender shaill give Grantor reasonahls notica of the time end place of sny public saks of the Personal Propery of of the time
after which any private sale or other Intended disposhtion af Ihe Personal Property Is fo be made, Reasonable notice shall mean notice
given at lsast ten (10) days befora the fime of the sale of disposition. Any sale of the Persanal Property may be made |n canjunction with
any sate of the Real Proparty.

Elction of Remedies. Election by Lander to pursue any remedy shall not exclude pursuit of any other remedy, and an election to make
axpenditures or do taka action lo perform an obéigation of Grantor under this Morlgage, after Grantor's fallure to perform, shak nol affec
Lander's right 10 declaro a defaull and exercise Its romedies. Nalhing under this Mortgage or otherwise shall be construed &0 as to limit or
rastrict the ights and remadies avaliable lo Lander follawing an Evenl of Default, or In any way to iimit or restdct the rights and abliity of
Lender {0 proceed directly againsl Grantor and/er agalnst any other co-maker, guarantar, surety ar endorser and/or to proceed ngalnst any
other collateral divectly or indlreclly sesuring the indebtednoss,

Attorneys’ Foes; Expenses. If Lender institites any suit or action to enforce any of the terms of this Morigage, Lender shall be entitied 10

rocover sudh sum as the court may aducige reasonatle o5 attomeys' fees el trial and upon any Bopeal. Whiether or not any court action s

Involved, and to the extent nat prohibited by law, il reasorable expensas Lender ncurs that In Lerter's opinion are necessary at any time

for the protection of its Interast o the enforcement of Its Aghts shall becomo a part of the Indebtedness on demend and shal baar
1 3 covered

fegal expenses
end expenses for bankruptoy proceadings (Induding efforts to modily orvnwhaomnmmaucatayorirr?mcﬁon). eppedals, end any
anticipatad postJudgment collacion services, the cost of searching records, ning titta reparts (Including forecioaure reports),
aul ! reports, and appralsal fees end title Insurarce, to the extent parmittad by appiicatia law. Geantor also wilt pay ary court costs,
In addltion to at other sums provided by law. :

NOTICES, Any notice required to be given under this Morigage, including without limitation any hotica of defsult and any notice of sale shall be
given In writing, and shali be effective when actually deflvered, when aclually caceived by telefacsimiie (Uhiess otherwise requlred by law), when

ipasiied with 2 nationally recognlzed ight courler, or, If mailed, when deposiied In ths United States medi, vs first class, certified or
registered mall postags prepaid, directed to the addresses shown near Lhe beginning of this Marigaga, All coples of notices of foreclosure from
the holdar of any Hen which bas priarity over this Mortgage shail be sont {o Lenders address, as shown nesr the beginning of this Martgage,
Any party may change lts addresa for notices under lhis Morigage by giving formal written natice to the other parties, specifying that the
purpose of the netica ks to changa the party's addeess, For nolice purpeses, Grantor egrees to keep Lender Informed at all times of Grantor's
current eddress, Unloss otherwlse pravided or required by law, If thera is more than ona Grantor, any nofice glven by Lendsr to any Granter Is
deemed to be notice given to ail Grantars.

RIGHT TO CURE. Prior to accelenating the tndebledness secured by ihls inatrument, Lender shall give such notica and opportunily to cure as
may be required by the Nota or Credil Agreament secured by this instrument. The provisiona of (his saclion shall not supersede or limlt (he
applicallan of any controlling provislons of state law conceming notice af defsult, the right to cure, or the righl fo relnstate, and nothing In this
Inslrumant shall be deemed a walver of thasa provisions; pravided, however, that tha provisions af the Note or Cradit Agresment and any such
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state law requirements shall un concurantly.

ANDITIORAL COLLATERAL; SECURITY AGREEMENT. Grantor hereby grants and conveya to Lender a Uniform Commercial Code security
intarost In the following addltional collatoral {collectivaly, the "Addillenal Collateral®), whether now owned or hereafter acquired by Grantor: (a)
all Personal Pmperly, (rg all chu (c) all bullkding motedals, supplles, Inventory, f {, fixiures, g3 and/or other gooda (but

any oods) Infended for use, used, or usable In the : ropalr, tion, cperation of maintenance of
improvements conalructed ur to be conslructad on the Real Proparty, (d) all conslruction, enginearing, wnd architectural coniracis and all plans,
drawingz and apecifications ralating to the constructlon, repalr or ronovallon of Improvemenm on the Rasl Property, and (o) all attachments,
accessories and accesslons to any of tha foregoing and all repl of and p from the & ‘This t shafl canslitute a
Secutlly Agreament as {o the Addillonal Collateral, and Lander shall have afi of tha rights wlth respect tharelo of a sacurad party under lhe
Uniform Commerclal Code s enacied and amendcd from time (o lime In the state In which ihe Real Proparly s located. Lander & authorized to
fla at Grantor's such fi is and olher filngs as Lendar shall doem eppropriate to perfect and contiiue Lender's securtly
Interest in the Additionsl Collateral. Grantor shalf reimburse Lender for all expenses Incurred In perfacting or continuing this securily interest,
Upon default, Granlor shal not remove, sevar of detach eny Additional Collateral from the Real Proporty, and Grantor shall assomble al
Additional Coflateral nat affixed to the Property In @ manter and at e place teasonably convenient to Grantor and Lender and meka # available to
Lender within thres days after recaipt of wriltan demand from Lendor to the extent permiited by applicable law, The malling sddresses of
Grantor (dehtar) and Lender (socured pary) from which information concaming the sacurity interesi granted by this instrument may be obtalnad
(each as requited by the Unifarm Commercial Code) are as stated on the first page of this Marlgage, This provision Is in addttion to (and does
not supersede) eny other proviston of this Mortgage granling Lender a sacurity Interest In parsonal property,

FUTURE ADVANCES AND CHANGES. Thid instrument additionally secures future advances and re-advances (both obkgatery and oplional) made
by Lender undar the terms of this inslrument or pursuant to tha Note, Cledll Agreement or By af the Relaled Documants sacured hereby, and

all parties to this Inslrumont acknawledge that fulure d and re-advances are exp within the contempiation of the parties, The
terms of any Note, Credtt Ag or other insl g tho Indebtad: or any alher obligation secured by this instrument may he
changed from time lo time by agreement between Lhe holder(s) the(eo( and lhe parlles obligated tharaon a9 maker(s). Such ges may
include, without lmitation, the renewal, extenslan, modification, tat t and/ot in of tha For

axample, the holder(s) and maker(s} may agres to (a) Increase or decrease lha In!erasl rale, (b) conver the oblgation to or from a closed-and or
an open-and obdi n, (c} convart the cbhigation to or fiom & fixed interest rate cbligstion or sn adjustabile interest rats obligation, (d) increase
ar dacreasa the payment amount, (0} change the payment schedule, {f) extand or shorlen the time duriag which fulure advances may be made

(g) ad andiar re-ads foan p , {h) a balloon pay L (1} extend or shorien tha maturity date, () increase the pdnclpa!
amount, face amount, and/or cradit tiritt of the Instrument evidencing the obﬁgaﬂon. and/or (k) any combination of the foregoing. Ta the exiont
pefntitted by law, the obiigation as 56 changed {ram tima to time and all future advances and ro-advances ralating thereto shall ba and continue
o be securnd by this {nstrumont with a priority as of the date thks nstrument is rded, reg of whathaer any recard of such change s
filed of recorded or when funda are advanced of re-rdvanced,

INFORMATION ABQUT OTHER LIENS, Lander is authorized 1o obtain such infarmation abaut other ens ar claima of en on the Real Property as
Lender may reasocably taquest from the each creditor or other parson or enlity lhat has, clakns to have, or asseris a Hen on the Real Property.
The information requasted may Include, but is not imited to, the nature of the Ben or ctaim of lan, the circumstances under which the lien or
dalm of fien arose, and the emount requ(red 10 salisfy tha Fen or claim of len, The creditors or other persons or enlitles that have, claim to
have, or asserl 8 ken on the Real Property are guthorized and dicecled 1o promplly provida to lender the Information requested by Lender. This
provision applies whethat the flen or claim of ken (s superor or subordinata [n priority to the fien of this instrument,

HISCELLANEOUS FROVISIONS. The g mi P ions are a part of this Moﬂgaoe'
" Amandments. This Mongage. togather with am/ Related O t i entire und: ding and agr m af the parties 8
1o the matlers aet forth in of or ot hls " gaga shall be eff ective uniess given In wriling gnd

signed by the party or panles louuhl to ba chamd or bound by the atteration er armaendment.

Annua(ﬂopom It the Property Is used for purposes other than Grartor's residence, Grantor shall fumish to Lender, upon request, a
Mmdmmmmmmkmmﬁmwmemspmmlyo«lnstmrotmwuehnas

Ler'dar shad requira. “Net operating income™ shalf mean all cash receipls from the Property less &l cash expendtiures mada In connaction

with the operation of the Praperty. . :

Caption Hoadings, Caplion headings In this Morgage aro for conveniance purposes only and are nat to be used to intarpret of define the

provisions of this Morgage.

Govaming Law. This Morigage will be governed by federal law appficable to Lender and, to the extent not freempted by fodoral law, the
laws of tfns‘; suct:'g:‘.*‘»wm Carofine without regard to Hs conflicts of law provisions. This Mortgege has boen accepod by Lender In the
Stade of South 14,

No Walver by Lander. Lsnder shalt not be deemed lo have waived any rights under this Morlgage unless such waiver Is given in writing
and shaned by Lender. No delay or omigslon on the part of Lander [n exarcising any right shall aperate as a waiver of such righl or any
other fght. A walver by Lender of a proviaion of this Mortgage shall not prejudice or constiiule a watver of Lenders right otherwise to
demand strict compRance with that provision of any other provision of this Morigage. No prior walver by Lender, not any course of deafing
between Londer and Grantor, shall consiiiute a walver of any of Lender's dghts or of any of Grantecs cbligations as to” future
transactions. Whenever the consent of Lendar Is fequired under this Morigage, the gmnung of such congent by Lender in any instance
shail not to where such Is required and in all cases such consent may be
granted or withheld in the sole discretion of Lender,

Severbity. If a court of competent jursdiction firdds any provision of this Modgmge!nbelllega( lrveaficl, crmerworoeweeslna'vy
_circumstanoe, that finding shalf not make the offending provston litega), imand,or-.nedor\:mble any oiher droumsianca, I feasible,

shafl be considered bacomes legal, vad and enforcsabla. lflhemngptwdmeanmtbem
modified, it shall be considered daleted from this Mortgage. LHeaﬂdherw(seleqjledbylaw.memegaity invalidity, or unenforcaability
of ary provision of this Mortgage shall nat affect ihe legality, validity or enforoeability of any ather peovision of this Mortgage.

Margar, There shall be no marger of tha Inferest or aslate created by this Morigage with any other tnerest or asiate In the Property at any
fimo heid by or for ihe benofit of Lender in any capacity, without the written consent of Lender,

Succesaors and Aanigns. Subject to eny mitatlons stated in Whis Moitgage on transfor of Grantor's Intarest, this Mortgage hall be binding
upont and inure to the benefit of the parties, thelr successors and assigns. If ownership of me mperty beeomes vesied n a pacson other

than Granlor, Lendar, withoul notice to Gmntnr. may deal wih Grantor's s with r nd the Indebiednass
by way of forb or fon without r g Grantar from the cbligations of this Mortgage or uublllty under lhe Indebiadness.
Time is of the Esserica. Time Is of {he In the perf. of this N

923

Walvo Jury. ARt partios. to this Mortgage heroby walve the right to sny jury trial I any action, procoeding, or countercialm braugitt by any
party against any cther party.
Walver of Homoestand Exomption. Grantos hereby reteases and waives afl righta and banofits of the h d ption laws of the State
of South Carolina as ta all indabtednass secured by thls Mortgage. ’
DEFINITIONS, The followlng capitalized words and terma shall have the following meanings whon used In this Morlgage. Untess specifically
slated lo the conirary, oll references 1o doliar amaunts shak mean amounts In lawful money of the United States of America. Words and terms
used fn the singular shall include the plural, 6nd the plural shall include the tingular, a3 the contoxt may require. Words and lerma not otharwise
defined In this Mortgagae shall have the meanings attributod to such terms In the Uniform Commencial Coda;

Borrower, Tho word "Bomawer" means THE GILREATH GROUP LLC and Includes all co-signers and co-makers signing the Note and al
thelr successors and assigns.

Dofault The ward "Oefaull” means the Dofault get forth In {his Marigage In the sectlon titled "Default”,

Environmantal Laws. The words "Environmental Laws" mean any and ef slate, fedoral and local stat regulat nnd dl
relating ta the prolection of human health or the environment, Inciuding without Umitati 8 C h Envir

Compeansation, and Llability Act of 1980, as amended, 42 U.S.C. Sacﬂun 9601 el seq ("CERCLA“). the Superfund Amendmunta and
Reautharization Act of 1988, Pub. L. No. 99 499 (*SARAY, tha t d 1, 48 U,8.C. Section 1801, el seq.,

the Resource Conservation ‘and Recovery Act, 42 U.S.C. Sedlion 6801, al seq., or other eppicab(c slata or federal laws, mles or
regulations adopted pursuant therela.

Book: 3670 Page:
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Page 6 of 8

MORTGAGE v
{Continued) Page 6

Event of Dofaul. The words "Evanl of Default” mean any of tho evenls of defauk sal forth In (his Mortgage in the events of defaull
section of this Mortgago,

- Qrantor. The word “Grantor" means THE GILREATH GROUP LLC.
Quarantor. The word "Guarantor” means any guarantor, surety, or accommedalion party of any or all of the Indeblednass.

Guaranty. The word "Guaranty® means the guaranty from Guaranier o Lender, including wilhout fimHialion & guaranty of all of past of the
Nole,

Nmrdous Substancos The words “Hazardous Subsiances* mean malerais thel, because of thelr quantity, concentration or physical,

tics, may cause or pose a pmont or potentlal hazard (0 human health or the environment when
Imprapedy used lrealed stored, di d of, d or otherwise handled. The words “Hazardous
Subsltances" are used In thalr very broadest sanse and inchide without limitation any and all or toxia sub or
waste as defined by or listad under the Environmantat Laws, The tarm "H * also includes, without limiatlon, pelroleum
and pafroteum hy -producis or any fracilon thereof and asbestos,

lpr ho ward “lmpr 13" means al) existing and future Impravemants, bulldings, structures, mobile homes afflixed an the
Roal Property, fecmue: addnllans. ok and other truction on the Real Property.

d * means. ak principal, eamed Intaresi, and other umounls cosls and €Xpenses pay'able under the
Nota of Related Duwmonts. tagather with all mnewals of, extenslans of, modlﬂcaﬂons of, cor r nd for the Note
of Ralated D arxl any d or advanced by Lender to discharge Grantor's obligatl Incured by Lender
{o enforce Grantors obﬂgaﬂons undsr this Marigage, fogather with interest on such amounts as provided in this Mortgage. Spedifically,
;Nlllhou: Iy fudes Ihe future advances sel ferth In the Future Advances provision of this Mortgaga, togethar with all
intarest thereon.

Lender. The ward "Lendes" means First-Cltizens Bank & Trust Compaony, Its successors and assigns.
Mcrtgaga. Tha word “"Marigage" means this Mortgaga betwaen Grantor and Lender,

The word *Note” mesns the promissory note daled November 21, 2017, In_the odglnal principal amount of
s1 107 750.00 from Grantor to Lender, together with all of, of, modifications of, refinancings of, eansolidations
of, nnd bstitutions for the p iy note of 8y L The dateo!mlsMongugelsNownbefzt 2024,

Persanal Proparty. The words "Personal Property” mean all equipment, fixtures, and other articles of parsonal property now or hereafter
owned by Granlor, and now or heraafiar attached or affixed (o tha Real Pmperly. together wllh all acoesslons, pars, and additions to, att
replacaments of, and all substitutions for, any of such p ther with all p {ncluding without iimitation all' Insurance
proceeds and refunds of premiuins) from any sale or other dhpos!uon of the Property.

Property. The word "Prapariy” means collactivaly the Real Praperty and the Persomal Property.

Reat Property, The words “Real Properly” mean the real property, intorests and rights, 85 further described in this Mortgage.

Relatad Documents. The words "Related D: ts™ mean alt promissory notes, credit
agreements, guaranles, securfty agreemems mortgages, deeds of lrus(. ucunxy deeds, mnntml murlgages' ad ail olher hslrumen(s
agreements and documents, whether now or hereafier existing, lon with thy

gen:. The 'word "Renls™ means &l present and future rents, revenues, Income. Issues, mynllles. profits, u'nd vther benefits derived from
e Praperty,

GRANTOR ACKHOWLEDGES HAVING READ ALL THE PROWISIONS OF THIS MORTGAGE, AND GRANTOR AGREES TO ITS TERMS.

KOTICE CONCERNING APPRAISAL WAIVER. The laws of South Caroina provide {hat In any real estate foreclosure praceeding a-defendant

against whom a personal judgment is taken of asked may within thirly days after tha sale of the morigaged p(openy apply 10 the coust for an

ordar of appraisal. The slatutery uppralsal va(uo a3 approved by the caurt would be substitutad for tha hlgh b)d amm the smount of

my deﬂchncy owlng in HE UNOERSIGNED HERFR D B X {1 [HE STA
K ) dEAN .‘ HGH B A " Al_F< d Y B

GRANTOR:

TH GROUP LLC

LIMITED LIABILITY COMPANY ACKNOWLEDGMENT

STATE OF f‘ﬂi(/\ CN('\.~A - )

) ACKNOWLEDGMENT
COUNTY OF ) '

The foragoing befara me this NM/A@; 2 20 [ 77 oy JAMES W GILREATH,
Memharmanngsr of THE GILREATH GROUP LLc a South Carollna timited Rabsllity company, on behaif of lhe {imited fiabllity company.

(SEAL)
print 67“‘“- &,“ L
ublic In and for the State of &J(ﬂ-\
4 axplres "{ NS " (AFFIX NOTARY SEAL HERE)

Book: 3670 Page:
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MORTGAGE
{Continued) Paga 7

LagerPro, Vear. 17.1.0.023 Copr, D+H USA Corporation 1997, 2017, All Righls Reserved. - 8C FALPLCFILPLAGO3.FC TR-6201201
PR-813

STAMP ADDED TO
CAPTURE IMAGE
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Page 8 of 8

FLED QCONEE COUNTY, SC
ANNAK, DAV
REGISTER O.é [t)SEOE%S
exuiBiTa  : WITNOV 22 P 12 47
214 and 216 W. Reedy Fork Road - '

All that certain piece, parcel or lot of land lying and being situate in the State of South Carolina, County of Oconee,
being shown and designated as Lot Number One (1) of REEDY FORK PLACE on a plat prepared by Gary L.
Bades, PLS #19013, dated January 16, 2006 and recorded in Plat Book B120 at Page 10, records of Oconee County,
South Carolina, reference to which is invited for a more complete and accurate description.

TMS# 267-00-04-048
218 and 220 W. Reedy Fork Road -

All that certain piece, parcel or lot of land lying and being situate in the State of South Carolina, County of Oconee,
being shown and designated as Lot Number Two (2) of REEDY FORK PLACE on a plat prepared by Gary L.

‘Eades, PLS #19013, dated January 16, 2006 and recorded in Plat Book B120 at Page 10, records of Oconee County,

South Carolina, feference to which is invited for a more complete and accurate description.
TMS# 267-00-04-049
222 and 224 W. Ready Fork Road -

All that certain piece, parcél or lot of land lying and being situate in the State of South Carolina, County of Oconee,

" being shown and designated as Lot Nuinber Three (3) of REEDY FORK PLACE on a plat prepared by Gary L.

Eades, PLS #19013, dated January 16, 2006-and recorded in Plat Book B 120 at Page 10, records of Oconee County,
South Carolina, reference to which is invited for a more complete and accurate description.

TMS# 267-00-04-050
226 and 228 W. Reedy Fork Road -

All that certain piece, parcel or lot of land lying and being situate in the State of South Carolina, County of Oconee,
being shown and designated as Lot Number Four (4) of REEDY FORK PLACE on a plat prepared by Gary L.
Eades, PLS #19013, dated January 16, 2006 and recorded in Plat Book B120 at Page 10, records of Oconee County,
South Carolina, reference to which is invited for a more complete and accurate description.

TMS# 267-00-04-051

230 and 232 W. Reedy Fork Road -

All that certain plece, parcel or lot of land lying and being situate in the State of South Carolina, County of Oconee,
being shown and designated as Lot Number Five (5) of REEDY FORK PLACE on a plat prepared by Gary L.
Eades, PLS #19013, dated January 16, 2006 and recorded in Plat Book B120 at Page 10, records of Oconee County,
South Carolina, reference to which is invited for a more complete and accurale description.

TMSH# 267-00-04-52

This being the same property conveyed unto the Gilreath Group, LLC by deed of Keone R, Trask dated November

21, 2017 and recorded simultaneously with this mortgage in the Register of Deeds Office for Greenville County,
South Carolina.

i)e&,é,ozA D21 ) PQ
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EXHIBIT C

Plaintiff’s Requests for Production of Documents
to Defendants in Aid of Judgment
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

ENCORE TECHNOLOGY GROUP, LLC,
Plaintiff,
vs.

KEONE TRASK and CLEAR TOUCH
INTERACTIVE, INC,, f/k/a CLEAR

IN THE COURT OF COMMON PLEAS

Case No. 2015-CP-23-05757

PLAINTIFF’S REQUESTS FOR
PRODUCTION OF DOCUMENTS TO
DEFENDANTS IN AID OF
JUDGMENT

TOUCH INTERACTIVE, LLC,

Defendants.

TO: DEFENDANTS and JOSEPH O. SMITH, ESQ. and JOSH HUDSON, ESQ.,
THEIR ATTORNEYS

Pursuant to Rulés 34 and 69 of the South Carolina Rules of Civil Procedure,
Plaintiff Encore Technology Group, LLC hereby requests that Defendants Keone Trask

(“Trask’) and Clear Touch Interactive, Inc., f/k/a Clear Touch Interactive, LLC (“Clear

Touch”) (each a “Defendant” and collectively, “Defendants”) produce the documents and -

things identified below for examination, inspection and copying at the offices of the
undersigned counsel for Plaintiff, or some other mutually convenient place agreed to by
the parties, within 30 days after the date of service of these requests. These reduests are

continuing, and Defendant is obliged to supplement its responses to produce all

documents responsive to these requests, including such documents as become available to

Defendant or of which Defendant becomes aware after its responses hereto are served.

INSTRUCTIONS AND DEFINITIONS

A. In responding to these requests, produce all documents which are in the

custody, possession, or control of Defendant, including documents which are in the
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custody, possessibn, or control of Defendant’s attorneys, investigators for Defendant’s
attorngys, independent accountants, bookkeepers, financial advisors, agents, or any
person acting on behalf of or in concert with Defendant or with any of these persons, and
not merely documents from Defendant’.s own files or records.

- B. If Defendant cannot respond to any of the following requests in full,
resiaénd to the extent possible, specifying the reasons why Defendant is unable to respond
in full, and provide whatever information Defendant has concerning the documents or
portions of documents not provided, including the source or sources from which the
documents or portions thereof may be obtained.

C. If documents requested are not reasonably available to Defendant in
precisely the form requested, or for the particular date or period specified, but could be
produced in a modified form and/or for a slightly different date or period, then Defendant
is requested to respond to that request in such modified form or for such different date or
period.

D. If any document that is responsivc_e to a request is no longer complete or
has been altered, state in what respect the document is incomplete or altered and explain
the reasons therefor. If any such document is no longer in existence or no longer in
Defendant’s possession, custody or control, state the disposition which was made of the
document, the reasons for such disposition, the date of the disposition, the identity of the
person(s) ordering, authorizing and supervising such disposition and the person
performing such disposition, the substance or contents of the document disposed of, and

the identity of all persons having knowledge of the contents thereof,
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E. If any document or portion thereof is or will be withheld because of a
claim of privilege or work produect:
(1) state the basis on which the privilege is or will be claimed;
(2) state the author of the document;
3) identify each person to whom the document indicates the original or a
copy thereof was sent, and any others who at any time possessed the document;
(4) state the date of the document; and |
(5) state the general subject matter of the document or portion thereof for
which the privilege is claimed.

F. The term “document” includes all written, printed, typed, recorded,
transcribed, punched, taped or graphic matter of every type and description, including
har.d-copy. documelits, electronically stored information and documents, and emails,
however and by whomever prépared, produéed, reproduced, disseminated or made, in the
actual or constructive possession, custody or control of Defendant, including but not
limited to all writings, letters, emails, text messages, minutes, bulletins, cbrrespondence,
telegrams, telexes, memoranda, notes, instruétions, sketches, blueprints, renderings,
literature, work assignments, notebooks, diaries, calendars, records, agreements,
contracts, notes or\notations of telephone or personal' conversations or conferences,
messages, inter-office or-intra-ofﬁce communications, microfilm, circulars, painphlets,
studies, notices, summaries, reports, b'ooks; invoices, graphs, photographs, slides, moving
pictures, videotapes, film negatives, drafts, checks, credit card vouchers, statements of
account, receipts, data sheets, data compilations, computer data sheets and compilations,

CAD drawings and data, computer data in any form, work sheets, statistics, speeches or
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other writings, tape recordings, phonograph records, data compilations from which
information can be obtained or can be translated through detection devices into
reasonably useable form, 6r any other tangible thing which records information in any
way. The term “document” shall include the original and any copies which differ in any
manner whatsoever from the original (whether different from the original becaﬁse of
notes made on such copy or otherwise), and any drafts thereof. For purposes of this
deﬁnition, a document is within the possession or con&ol of Defendant if it is within the
possession or control of any of Defendant’s attorneys, investigators for Defendant’s
attorneys, independent accountants, financial advisors, capital sources, banks, suppliers,
agents, or any person .acting on behalf of or in concert with Defendant or with any of
these persons, or otherwise under its possession or control.

G. - ‘=*~‘fPer,sof1’-’ means and includes, without limiting the generality of its
meaning, any natural person; corporate or businpss entity; firm; partnership; association;
group; gov'ernmental bédy, agency or subdivision; committee; commission; or other

organization or entity.

99 &< 23 &

H. The terms “concern,” “concerning,” “relate to,” and “relating to” include
referring to, alluding to, responding to, relating to, connected with, commenting on, in
respect of, about, regarding, discussing, showing, describing, reﬂecting, anal.yzing,
constituting, evidencing, or in any way relevant to the speciﬁed subject within the
meaning of Rule 26 of the South Carolina Rules of Civil Procedure.

b1

L “Communicate,” “communication,” or “communications” includes any

written or oral communication of all kinds including, but not limited to, letters, faxes,
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emails, text messages, telegrams, exchanges of written or recorded information, face to
face meetings, and telephone conversations.

J. As used here, the singular form of a noun or pronoun shall be considered
to include within its meaning the plural form of the noun or pronouns so used, and vice
versa. The use of any tense of any verb shall be considered to include also within its
meaning all other tenses of the verb so used.

K. The term “or” is used in its inclusive sense (i.e., “and/or”). For example, |
if Defendant is asked to produce all documents which relate to “a or b,” then in response
produce all documents which relate to “a,” all documents which relate to “b,” and all
documents which relate to “a and b.”

SR B “Bach,” “any,” and “all” are both singular and plural.

M. “You” and “Your” refer to befendants Trask and Clear Touch (each may
be referred to herein as “Defendant™) and their employees, representatives, and ageﬁts.

N. “Trask” includes Defendant Trask, Tamara Trask, and any trust managed
by and/or benefitting Trask or any member of his family, including but not limited to
Trask Family Trust.

DOCUMENTS REQUESTED

Please produce the following documents:
1. An electronic copy of all data stored for use with Quicken, Quickbooks,
Peachtree and/or other accounting software concerning Trask created on or after

January 1, 2013;
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10.

11.

Financial statements concerning Trask and Clear Touch dated or created on or
after January 1, 2013, including but not limited to profit and loss statements,

balance sheets, journals, ledgers,-accounting statements and reports;

~ Tax returns -- federal and state — concerning Trask and Clear Touch for tax years

during and after January 1, 2013;
All ﬁnanciai statements concerning Trask submitted to any bank since January 1,

2013,

Bank statements concerning Trask, including but not limited to checking account

- statements; passbooks, savings account statements, certificates of deposit, etc.

dated or created on or after January 1, 2013;

Broker account-statements concerning Trask dated or created on or after January

"1, 2013 for accounts of which the party, his spouse, or his child is a trustee, owner

or beneficiary;

Deeds to all properties owned by Trask since January 1, 2013, whether or not
currently owned;

Leases concerning Trask;

Notes, mortgages and deeds of trust concerning Trask to and from other parties or
third parties;

Notes. receiveable and accounts receiveable concerning Trask from other parties
or third parties;

Payment schedules concerning Trask to and from other parties or third parties,
including but not limited to Clear Touch, CVTE, or other Clear Touch suppliers-

or related entities;
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12,

13.

14.

15.

16

17.

18.

19.

20.

Receipts and returned checks concemi'ng Trask for payments on leases, notes, and
any other indebtedness since January 1, 2013;

Checks for purchases by or for Trask in excess of $1,000 since January 1, 2013;
Receipts for purchases or sales by or for Trask of $1,000 or more since January 1,
2013;

Any other documents showing payments or transfers to or from individuals or
other entities concerning Trask in excess of $1,000, including but not limited to
checks, receipts, wire transfers, money orders, cashiers checks, etc., since January
1,2013;

Clésing' documents on any sale or purchase concerning Trask since J anuary 1,
2013;

Wage statements, inc¢luding but not limited to W-2s and 1099s, concerning Trask
since J anuary 1, 2013;

Records of ownership, rental, mortgage, security, or use of real or personal
property or changes thereto, including but not limited to certificates of title for
motor vehicles and boats, inventory lists, etc. concemning Trask since January 1,
2013; )
Documents prepared for a bank or lerider, including but not limited to credit
applications, loan applications, written appraisals, financial statements, and lists
of assets concerning Trask dated or created on or after January 1, 2013;

All records of stock, membership, or other ownership in any corporation, general
partnership, limited partnership, or limited liability company or changes thereto

concerning Trask since January 1, 2013;
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21.  All'records of stocks, bonds, debentures, bank accounts, CDs; loans, and other

financial accounts owned by Trask currently or.at any time or changes thereto

since January 1, 2013;

22.  Busihess licenses and permnits concérning Trask sihce Januaty 1, 2013;

23.  Appraisals of property owned by Trask since January 1, 2013;

24 Trust agreements: concerning Trask; and

25.  Records of all financial accounts owned by Trask since-January 1, 2013,

including but not limited to retirement accounts.and all communications

regarding same.

26.  Lists and/or contact information of all current and former (since January 1, 201 3).

bookkeepers, tax prepdrers, accountants, and financial advisors for Trask, Trask.

Family Trust, Clear Touch, and/or any entity affiliated with them.

April 1% 2018

S

“INEnglish {654 /%0)
er 00,);

WYCHE, P A.
44 East Camperdown Way'

Post Office Box 728

Greenville; South Carolina,29602-0728
Telephone: 864-242-2800

Telefax: 864-235-8900.

Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA .
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE

ENCORE TECHNOLOGY GROUP; LLC, ‘
Case:No. 2015-CP-23-05757
Plaintiff,

vs. CERTIFICATE OF SERVICE
KEONE TRASK and CLEAR TOUCH
INTERACTIVE, INC., f/k/a CLEAR
TOUCH INTERACTIVE, LLC,

Defendants.

This is to certify that I have this date caused to be served on Defendants in this action true
and correct copies of the within and foregoing PLAINTIFF’S REQUEST FOR
PRODUCTION OF DOCUMENTS TO DEFENDANTS IN AID OF JUDGMENT and
SUBPOENAS by causing the same to be hand delivered to the following:

Joseph O. Smith, Esq.

Josh Hudson, Esq.

ROE CAssSIDY COATES & PRICE, P.A,
1052 North Church Street
Greenville, SC 29601

9 ._n@ﬁsw N
oltBarkert7760d) /"

WYCHE, P.A.

44 East.Camperdown Way

Post Office Box 728

Greenville, South Carolina 29602-0728

Telephone; 864-242-2800

Telefax: 864-235-8900

Attorneys for Plaintiff
April 13,2018 Encore Téclinology Group, LLC
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STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT
)
COUNTY OF GREENVILLE ) Case No. 2017-CP-23-05862
Clear Touch Interactive, Inc. f/k/a Clear )
Touch Interactive, LLC, )
)
Plaintiff, ) DEFENDANT ENCORE
) TECHNOLOGY GROUP, LLC’S
V. ) CROSS-MOTION FOR
) SUMMARY JUDGMENT
Encore Technology Group, LLC, )
)
Defendant. )
)

Defendant Encore Technology Group, LLC (“Encore”) hereby moves for summary
judgment dismissing the' Amended Complaint of Plaintiff Clear Touch Interactive, Inc., f/k/a
Clear Touch Interactive, LLC (“Clear Touch”), against Encore pursuant to Rule 56, SCRCP,‘ on
the groﬁnds that there is no genuine issue of material fact and Encore is entitled to judgment as a
matter of law because:

1. The Amended Complaint is barred by the doctrine of res judicata,

2. The Amended Complaint is barred by the statute of limitations; and

3. Clear Touch has no évidence supporting its Amended Complaint.

This motion is based upon the Affidavit of Todd R. Newnam filed herewith, the
pleadings, the deposition testimony, other affidavits, and the other matters of record in this action

and Case No. 2015-CP-23-05757 between these parties.
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Respectfully submitted,

WYCHE, P.A.

By: s/ Gregory J. English

Gregory J. English (SC #65470)
Rita Bolt Barker (SC #77600)
44 East Camperdown Way

Post Office Box 728

Greenville, SC 29602-0728
(864) 242-8200

Attorneys for Defendant

Dated: July 20, 2018
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STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT
)

COUNTY OF GREENVILLE ) Case No. 2017-CP-23-05862
Clear Touch Interactive, Inc. f/k/a Clear )
Touch Interactive, LLC, )

) v
Plaintiff, ) = AFFIDAVIT OF TODD R. NEWNAM

)
v. )
)
Encore Technology Group, LLC, )
)
Defendant. )
)

The undersigned, To‘dd' R: Newnam, after being duly sworn, deposes and states as
follows:

1. Iam the Chief Executive Officer of Plaintiff Encore Technology Group, LLC -
(“Encore”), have ﬁersonal knowledge of the facts set forth herein, except those matters stated
upon information ahd belief, as to which I have information and a good faith belief, am over
. eighteen years of age and am otherwise competent to give this Affidavit.

2. Plaintiff Clear Touch Interactive, Inc., f/k/a Clear Touch Interactive, LLC’s
(“Clear Touch”) claims against Encore in this case arose out of the transaction and occurrence

that was the subject matter of Encore’s claims against Clear Touch in Encore Technology Group,

LLC vs. Clear Touch Interactive, Inc., f/k/a Clear Touch Interactive, LLC, et al., Case No. 2015-

CP-23-05757 (J. McIntosh presiding) (the “Prior Action”), which was fully tried before a jury in
September 2017,
3. Specifically, Clear Touch’s claims in this case are based upon:

" oa, a Mutual Confidentiality Agreement dated April 9, 2013, which was Clear
Touch’s Exhibit 20 in the Prior Action (Exhibit A);
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b. a Reseller Agreement dated April 23, 2013, which was Encore’s Exhibit 3
in the Prior Action (Exhibit B), and which, in Sections 11.1 (““Confidential
Information™) and 17.8, “supersede[d] all previously ... agreements ...
regarding its subject matter,” which included the Mutual Confidentiality
Agreement; and '

C. alleged trade secrets and confidential information ostensibly protected by
the foregoing agreements.

4, In the Prior Action, counsel for Clear Touch deposed me and other Encore
employees extensively abQut the foregoing Mutual Confidentiality Agreement, Reseller
Agreement, and Cleat Touch’s alleged trade secrets and confidential information. v

5, In the Prior Action, Clear Touch argued that Encore’s breaches of the foregoing
Mutual Confidentiality Agreement and Reseller Agreement, and misapi)ropriation of Clear
Touch’s alleged trade secrets and cénfidential jnformation, conétituted “unclean hands” that
precluded an award in favor of Encote against Cleaf Touch. See, e.g., Defendants’ Post Trial
Motions dated October 9, 2017, at'35 (“The deposition testimony of Daniele Stengel and the

~ exhibits accompanying it show that Encore has unlawfully retained Clear Touch’s trade secrets
in the form of confidential reseller price lists and utilized that information to unfairly compete
in the marketplace ....”).

6. In the Prior Action, despite Clear Touch’s arguments, on September 29, 2017, the
jury returned a verdict in favor of .Encore and against Clear Touch. On April 2, 2018, this Court
entered a Final Order and Judgment in favor of Encore against Clear Touch in the amount of
$1,715,335 (the “Judgment”).

7. In the Prior Action, Clear Touch stipulated that Keone Trask, who was the
principal director and officer of Ciear T0}1ch while he was an employee of Encore, facilitated
Encore’s entering the foregoing Reseller Agreement with Clear Touch, did not disclose his

interest in Clear Touch to Encore before the parties entered into the Reseller Agreement or
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during his employment with Encore, and that he breached his duty of loyalty and fiduciary duties
to Encore. |

8. In the Prior Act’%on, Clear Touch admitted it knew that Encore had “other panel
manufacturers,” and therefore rejected Encore’s exclusivity rights, by September 3,?2014,} over
three (3) years before thi_S action was filed. See Exhibit C. In fact, Defendant Trask admitted he
knew that Encore was selling competing “Promethean products from the outset” of his
employment in February 2013.

FURTHER AFFIANT SAITH NOT.

oA

Todd R. Newnam *

SWORN to be_fore me this
/6% day of July, 2018.

Ww/ [ Landoll

Notary Public for South Carolina
My Commission Expires: 9/5/23
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MUTUAL CONFIDENTIALITY AGREEMENT

This C iality Ag {Ihls "Ag

") 1= mede and enfered into as of the dale writen below {the “Effeclive Dale”) by and betwesn the

undarsigned pames (collectively, the ‘Parlies”). The Parties are or wdl potentlaliy be cngagod In discusstons In contemplation or turtherance of entering into a
business relatfonship batween them, and, In the course of such d fons, hava disclosed or may disclose to ona another cedatn Gonfidential Information

{es defined below). This /\greemenl )s belng emetcd into by the Parlies 1o

dafize thelr ag t and unc ding fregardlng the confidential and

proprietary nature of the Gonfi in Ideration of the disc

of Confidential trf

covenants and promises sei forth below, {he panies hereby agrea as follows:

by the Partlas to one another, and the mufugl

.4 DEFINMONE. (A) "Disclosing Parly” means a party that discloses any
af ks Confidentlal Information to the other party under this Agreemant.

(BY "Receiving Party” memns a pary that recelves any Confidantial
Information from the other party under this Agreement.

{C} “Confidential Information” means any and all confidential,
propristary, and tride secret (as defined by the Soulh Carolina Trade
Secrels Act) Information of the Disclosing Party of & techinical, non-
lochnica!l, business or other nalvre (Including, withoul fmitation,
software, hardware, computer programa, technology, data, prolo!ypss.
concepls, processes, materials, products, senices, d

DAL C Inf { Wizl Materlals of the Disclosing
Party are and shall remaln lhe propeny the Disclosing Party. No fighl or
licanse, either expressed of Implied, under any property dght, Including

_ patents, patent applications, trademarks, sorvico marks, copyrights, and

trade secrels, Is granted to the Recalving Perty or any other party
hereunder, nof Is any sale of offer for sale of any kind belng made by the
Disclosing Party to tha Receiving Party hereunder,

{E} In addilivn to {he covenants contained in this Agrazment, the Recalving
Party wil comply with any and al! appficable laws ralating to the usa,

malhodalogies, ‘business: plans, pricing, finances, marketing plans.
vendors, prosp or other affalrs), that s disclosed to: the
i ing Pady. Confidential Information shall not Include information:
() which Is or becomes known publicly through no fauil of the Recelving
Party; (i) learned by the Recelving Pacy from a third party entilled {o
disclose it; () already knowo 1o the Receiving Party before receipt from
the Disclosing Party as shown by the Recelving Party’s prior rogords; or
(Iv) independently developed by the Recsiving Party, as shown by. the
Racelving Parly's raconds, without the use of Confidential Informatlon,

-{D) “Confidential Materdals™ means Bny soliware, hardware, memory
storage devica, diskette, lape, wriling prototyps, cancept, document, or
other tanglble temm that contalns any Canfidentlal Information, whether in
pdnted, handwritten, coded, magnetie, alectronic, oplical, visual, sudible, or
other form and whelher dellvered by the Disclosing Party to tha Recelving
Paity or otherwise made available for lhe Receiving Party's review,

2. RESTRICTIONS. {A) Confidental Informatlon and Confidential Materials
are mads ovailable to the Recelving Party solely far the purmpose of
evajualing & potenlial business relotionship with the Disclosing Party. The
Recaiving Party will not use, dlsc!ose. disseminate o dls!dbule lo any third
paty' any Confidential | tlon or C fals of the
Digclosing Purty without the privr weitten consent of the Disclosing Party. Al
the request of the Disclosing Party, to the extent commercially practicable,
the Recealving Party will promplly réturn to the Disclosing Parly, or, 3l {ln
Dlscloslng Pnnys sole oplivn, dostroy all Confidentlal Information -and

Is {including all caples thereof) of ihe Disclosing Party
in tha Retsiving Par(ys pussessnon and will centlfy In wiiting to' the
Disciosing Party that the Recalving Parly has retumned or destroyed ail
such items. ARer such request, lhe Raceiving Party will make no further
uss of the Confidential Information end Confidentlal Malerials of the
Disclosing Party.

(8} The Receiving Party win use comme:clally roasonuble effarts to
prolect any Confidenlial Ir tion and Cor | Matatials of the
Disclosing Party from any unauthorized use, disclosure, copytng,
dissemination of distribiition, Without limiting the faragoing, the Recewing
Party will: (j) maka Confidential Information and Confidential Materials of
the Disclosing Paty availuble oaly to those of the Receiving Party's
employees and agents who have a naed lo know the same for the purpase
specified in Paragraph 2(A), and wha have previously agreed in writing to
be bound lstont with the provisions of this Ag \; and (f) not
teverse engineer, decomplle or disassembla any Confidéntis] Materfals of
lhe Dlsclosing Pary

(C) Notwithstanding anyihing to the contrary in Paragraphs 2(A) and 2(B),
the Recalving Parly may disclose or produce any Canfidantlel Information
ot Confidential Matenals of the Disclosing Pary if and lo the extent
required by any court order or governmental aclion, provided that o the
extent permillad by law the Recalving Parly gives the Disclosing Party
reasonable advanca wuritlen nolice of the same.

CONFIDENTIAL

and
Intonneuon or Ccnﬁdentlal Materials of the Disclasing Party

diend copylng, di inatl distibution of any Conﬁdenllal

3, MsceLtAnEous, Al conﬁdenlial Information end Confidentlal
Materials are made svailable under this Agreement "AS IS", with all
dafects, erors, and daflclancles, and without any reprasentation or

rardy 88 to platenéss or This A { ralafes to
Gonfidential Information and Confidentlal Matedials, thai Is disclosed to the
Raeeiving Party durng tha period beglaning with the Effective Dale, and

ending twa years thereafiar, unlose such padod of sfiectiveness Is’
‘extended by the mutual agreement of the panties, In writlng. In the case

this Agreement Js entered into In connection or support of an agresment
with 8 party for transacling business as a custamer or vendor of CS), the
Agleamenl term shall end two yeers following tha termination of the

t for 1 cling busl The parties' respectiva obfigations
undur this Agreement with respedt to any Confidential Informalian and

Confidentlal Materials will be sffective during such pariod and will survive

foltowing such period for so long es suth infarmation and materlals remain
Conﬁdenﬂal Information and Confidential Matertals as defined in Paragraph

. I any provision In lhis Agreement Is hald invalid, vold, o
unen!arcenbla by a coud of competent Jurlsdiclion, the remaining

shatl r linug In full force and effect without
belng lmpmmd or mvalldaled In any way. A parly's failure to insist on
or enf ment of any provision of this Agrasmean! shull net

affect the validity or enforcgabillty or canstitule e waiver of any rights or
remedies such parly mny have hereunder This Agreement will in all
tespacts be governed by and construad In nccordanca with the laws of
the State of South Carolina, without rélerence to ils confiicts of 1aw rules,
The pariles agree that ooy action afiging under or In connaction with thts
Agreement will be brought in the siate or federal counts located in
Greenville Caunty, Soulh Carolina, and the paries hergby parties agree

lo submit th ives to the exclusi ju! of said courts This
Agroemant contains tha entire ag t and und

the parties wiih respect lo the subject malter hareof and supersedes an
prior orat or written ag ts or Ihe parties

relating to such subject matter. This Areement muy nat be modified or
emended excepl by o written instrumant duly exocuted by bath parties,

AGREED AND ACCEPTED ihis 9 day nf Aprl, 2013.
ENGORE Tecmgav GROUP,

Signalure: e e
Name; Chds Powall
Title. CEQ

Company Name Claor Touch Jilerachve .
Signaturd: AL

Neme: Kathy Cruse

il M ay 4{/)1; Member
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RESELLER AGREEMENT-

This Reseller Agreement (the "Agroement"} s sffective Aprit 24, 2013,

BETWEEN: . “Clear Tough Interactive (the "Campany”), a company organized and existing

AND: . Encore Technology Group (t_ﬁe "Regeller"), s company arganized and existing

1,

. Territory without Company's prior written approval. Company will not ship on any Purchase Orders

under the laws of the state of Nevada, with its head office Jocated at:

561 Keystone Avenue
Suite 821
Reno, NV 89503

. under the laivs of the state of South Garolina, with its head offlce locatad at:

800 East Main Street
Sulte T
Easley, 8C 29640

APPOINTMENT
1.4°Appointment

Company appoints Resaller and Reseller accepts appointment as an exclusive reseller to market, sell,
lease and Install Company products ("Products”) within the Tertory stated in Sxhibit A to COnsumers,

1.2 Products Covered

Company Products means the products agreed to between the parties from time to time with any
exclusions, additions or discounts Company may make,

1.3 Sub-Resellers ' _ A

Reseller shall not, without Compariy's prior written approval, appoint sub-reseliers, resellers or agents
("Bub-resellers”) to market, sell, or lease Company Products. Reseller shall bs liable for the acts and
omissions of any such Sub-resellers. Should Resallar resell Products to any Sub-reseller, and Praducts
are further resold, the final end-user may not recelve manufacture warranty o technical support,

- Z9880E2dDLL0CH#ASYD - SYATd NQWNOD. - FTUANIIHD - Wd 62:2 0Z INf 810¢ - dF1ld ATIVIINOHLDIT

1.4 Sales Outslda Territory

Regaller shall in no way market, distribute, export, sell, lease or install Company Products outside the

("P.Q.s") Issued by Ressller outside the Tarritory,

CONFIDENTIAL ENC 000110
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Greg English

From: Keone Trask <kt@getcleartouch.com>

Sent: Wednesday, September 03, 2014 4:21 PM
To: David Masters; Russell Young

Subject: Notice of Contract Change

Attachments: Clear Touch - Encore Reselier Agreement.pdf

David / Russell -

Please accept this email as official notification of contract change. In review of the existing contract
between Clear Touch Interactive and Encore Technology Group it was observed that several key areas are
no longer applicable.

The attached Proposed Reseller Agreement address these areas and extends opportuntiies.
4Ubon execution of the new agreement the existing agreement will be null and void.

This email serves as 30 notice of.contract change required by the previous agreement.

Key Areas:

- Exclusivity (no longerjapplicable - you now have other panel manufactures)

- Territories (expanded to continental United States - to align with TIPS contract)
- Pricing (reflects thanges in partner status and ordering vs. quantities)

- Payment Terms

- Credit Lines

Please let-me know if you have any other questions or comments.

Keone

v Cleal’TOU_Ch

Keone Trask / Direcltor of Business Development
864-430-0361/ kt@getcleartouch.com
Clear Touch Interactive

561 Keystone Avenue, Suite 821, Reno NV 89503
hitp:/iwww.getcleartouch.com

3a eamlclsn S any raspons
whany atlachimant aca saialy thosa of the aulhor

isks. Clear Touch Int
cointon and o

ity far any 1 m: use of

Phzss of
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
: )
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, ) '
)
Plaintiff, ' ) MEMORANDUM IN
) OPPOSITION OF
v. ) DEFENDANT’S
) MOTION FOR
Encore Technology Group, LLC, ) SUMMARY JUDGMENT
)
Defendant. )
)

The Plaintiff, Clear Touch Interactive, Inc. f/k/a Clcar Touch Interactive, LLC, (hereinafter
“Plaintiff” or “Clear Touch”), submits this Memorandum in Opposition of Defendant’s Cross-
Motion for Summary J udgmént because Plaintiff’s claims are: (1) timely filed under the applicable
statute of limitations; (2) not barred by the doctrine of res judicata; and (3) supported by sufficient
evidence. Therefore, Clear Touch’s claims may proceed and genuine issues of material fact exist
warranting denial of Defendant’s motion for judgment as a matter of law.

I. INTRODUCTION |

This matter was commenced by the filing of a Summons and Complaint on September 12,
2017, with an Amended Complaint filed the following day, alleging causes of action against
Encore for (1) Breéch of Contract — Mutual Confidentiality Agreement; (2) Breach of Contract —
Reseller Agreement; (3) Trade Secret Misappropriation; and (4) Conversion. With the exception
of the Breach of Reseller Agreement claim, all these causes of action arose out of Encore’s
misappropriation of Cleaf Touch’s confidential and trade secret information and use of it to
unfairly compete in the marketpléce following its decision to break ties with the company.

Specifically, Encore retained and utilized Clear Touch’s confidential and trade secret information,
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mainly in the form of its pricing lists, to unfairly compete with it in the interactive panel supply
business, inéluding by sharing it with a competing supplier and using it to underbid Clear Touch
and convert opportunities from the company following its decision to end its business relationship
with the Plaintiff. Such uﬁlawful practices Clear Touch believes continue to date.
II. FACTUAL AND PROCEDURAL HISTORY
A. The Previous Action
On September 18, 2015 Encore filed an action against Clear Touch and Keone Trask
alleging numerous causes of action, all arising out of Trask not disclosing his relationship with

| Clear Touch while an employee of Encore in violation of various common law and contractual
obligations to the company, misappropriation of company trade secrets and company data, and
defamatory statements conceming Encore, as alleged in the Complaint. Those alleged illegal acts
led Encore to decide to terminate its relationship with Clear Touch in the Summer of 2015 and
start carrying ViewSonic interactive panels. It provided fonﬁal notification of the termination to
Clear Touch on September 11, 2015 and filed suit about a week later. That case was litigated for
two years culminating, in a week-long trial in September 2017.

In that preViOus matter, the parties engaged in extensive discovery leading up to trial.
Encore’s withholding of evidence and litigation tactics in the course of that case necessitated the
filing of this matter as a separate action. The relevant timeline of those events is as follows:

Initial Discovery Requests and Production(s)

. Clear Touch served its first set of discovery requests on April 25, 2016.
. Encore served written responses to those requests on July 14, 2016 without

producing any actual documents and instead said responsive documents would be made available.
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. On July 15, 2016 Clear Touch sent Encore a detailed letter outlining the

deficiencies in its discovery responses, and requested it supplement its written responses and:

provide a supplemental document production to rectify the many shortcomings.

. Encore provided supplemental written responses and a documént production on
August 8, 2016 which failed to rectify many, if not most, of the deficiencies outlined in Clear
Touch’s July 15™ letter and were non-responsive or insufficiently reéponsive to the discovery
requests.

. Clear Touch filed a motion to corhpel seeking several categories of information and
documents, including requesting Encore provide a privilege log. Encore also filed a motion to
compel for several items.

. Those motions resulted in the Court issuing a November 17, 2016 Discovery Order.

. Each party made a series of productions following issuance of the Discovery Order.

Encore’s Supplemental Productions

. Encore made a series of productions on November 21 and 22, 2016, December 29,
2016, February 3, 2017, and April 13, 2017, totaling over 200,000 pages of documents in over
32,000 separate files. |
a. In response to the Discovery Order, on November 21, 2016, Encore produced a
CD containing responsive documents ENC 00000510 to ENC 00027245 (26,735
pages of documents).
b. Then on November 22, 2016, Encore produced two additional CDs containing
doc;uments ENC 00027246 to ENC 59470 and ENC 00059471 to ENC 95581
(CD 2). This production was in excess of an additional 68,000 pages of

documents.
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¢. Much of this extensive production was in separate pdf files and unusable in
numerous respects, includinghi)t containing attachments to the emails which
comprised the majority of the production.

d. To address these is_sues, on December 29, 2016, Encore served Clear Touch with
a flash drive containing a supplemental production with documents Bates

numbered ENC 00027246 through ENC 00202344 to replace previously

produced ENC 00027246 through ENC 00095581. This production included

over 175,000 new pages of documents never before produced to Clear Touch. In

addition, the documents were produced in over 32,000 individual files.

e. Clear Touch attempted to get the December 29 production in a form, format or
platform that made it manageable and reviewable. Those efforts were futile
given the manner in which documents were produced.

. Due to the sheer volume and manner in which the documents were produced,
including lack of any discernable organization, Clear Touch had to upload the documents into
specialized review software in order to review those files.

o In order to do this, Clear Touch requested and Encore agreed to provide documents
| bates stamped “ENC 000513- 00202522” in native file format. Encore provided what was
supposed to be all the documents encompassed in that bates range in native format. Those
doc;uments were uploaded to specialized review soﬁware in order for them to be in a reviewable
format.

. Given those circumstances, Clear Touch requested Encore consent to a continuance
of the trial date. Encore refused and necessitated the ﬁling of Clear Touch’s first Motion for

Cohtinuance of Trial on March 10, 2017.
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o Encore fiercely opposed that Motion.

. The Court granted Clear Touch’s motion, continuing trial and placing it for a date
certain the week of August 28, 2017.

. Clear Touch continued the time-cénsuming and costly review of the supplemental
production and discovered serious deficiencies which it addressed in an April 6, 2017 letter.

. In response, Encore sent an April 13, 2017 letter along with some additional
documents. (Exh. A -4.13.17 Encore Ltr.). That correspondence also included a document labeled
“Privilege Log” which was comprised of four paragraphs of general objections to broad categories
of documents. Continued attempt; to obtain an actual privilege log from Encore were fiercely
resisted.

o Clear Touch was forced to file a Second Motion to Compel on April 26, 2017,
seeking amongst other things, an actual privilege log from Encore. A hearing on Clear Touch’s

Second Motion to Compel was set for Monday, June 5, 2017.

The May 31, 2018 Production

o On May 31, 2017, weeks after Encore had already fought to have the case go to
trial, it provided a 65-page privilege log and an additional 10,000 plus pages of documents in over
4,000 individual pdf files. (Exh. B -5.13.17 Encore Ltr.). The cover letter accompanying that late
production admitted that in the over a year and_ a half since filing that action Encore had not
searched for the name of the company they sued - “Clear Touch” - when searching for
responsive emails. (Exh. B at 2)(Stating Encore had searched for “ClearTouch” but not “Clear
Touch” with the space between the words which is the actual name of the company.).

. Clear Touch undertook review of those 10,000 new pages of materials; a process

which was difficult and time-consuming due to the volume and manner of production.
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J Afterreceiving the May 3 1% letter, privilege log and supplemental production, the
parties continued to work to rectify issues related to Clear Touch’s Second Motion to Compel
through email correspondence and in a phone call the morning of June 5. In that call, they agreed
to forego the hearing as they believed an agreement on those issues had been reached. Résolution
of those issues took some time and impaired Clear Touch’s ability to move forward with defending
the case, By, among other things, hindering the taking of several depositions, including a corporate
30(b)(6) deposition covering over 30 issues, and that of Encore’s expert.

. The May 31% production conta_inéd documents that for the first time alerted Clear
Touch to the possibility that it may have one or more claims against Encore due to its
misappropriation and illegal usage of the company’s confidential and trade secret information to
unfairly compete with it in the marketplace. (Exh. C — Collection of Docs. From 5.31.17
Production).! This revelation was in June of 2017; approximately two months prior to the trial
déte of what was already a complex business case related to Mr. Trask’s and Clear Touch’s alleged
actions preceding Encore’s decision to terminate the relationship.

. To make matters worse, Encore informed Clear Touch it would not have
availability for any depositions until the last week of June 2017 at the earliest, leaving Clear Touch
approximateiy two months to take numerous depositions it had not been able to proceed with under

the circumstances created by Encore’s discovery tactics, including withholding of evidence and

not producing a real privilege log until May 31, 2017, and prepare a complex case for a week-long -

trial.

. Furthermore, following the Parties’ morning call on June 5%, it was revealed that

Encore had not included all documents labeled “ENC 000513 - 00202522 in the native file format

! The pricing has been redacted from the filed copy of this exhibit due to the confidential and sensitive nature of that
information. Unredacted copies will be provided to the Court at the hearing on these motions.
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as agreed. These were the files loaded to the review software and reviewed by Clear Touch. The
extent of that omission was unknown at the time. It took further exchanges between the parties
during which time Encore defended its omission by claiming the native formaft of the document
Clear Touch discovered was omitted was “paper” and therefore rightfully left out. Encore later
claimed that this single document Clear Touéh happened to discover was omitted was the only
document not in the files provided.

. From the moment of the May 31, 2017 production, Encore did not take its
withholding of evidence seriously and attempted to downplay its significance in order to push the
case to trial.

J Given the circumstances created by Encore’s actions and discovery tactics, an
August 2017 trial date was unreasonably burdensome to Clear Touch. Despite that, Encore would
not consent to a continuance of the trial date and Clear Touch was forced ;[o file a Second Motion
for Continuance on June 6, 2017. Encore fiercely opposed that Motion as well, claiming that the
documents produced on May 31 were irrelevant to the case and theif late production therefore did
not warrant continuance of the trial date. The Court gave the parties a few additional weeks and
set the trial for the week of September 25, 2017.

B. The Present Action

Given the circumstances created by Encore’s actions, Clear Touch set about preparing for

trial of the original action and filed the instant case on September 12, 2017. This was the only way.

Clear Touch could have a full and fair opportunity to seek redress for Encore’s unlawful actions.
The extent and resulting damage of these actions could not possibly be adequately ascertained
before the September trial date. To do so, Clear Touch would have to amend its pleadings to

include counterclaims based upon different facts and events all occurring after what Encore
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deemed the relevant timeframe, issue discovery requests related to those events, identify and
depose additional witnesses involved in or related to Encore’s illegal unfair competitive actions,

and establish the extent of damage caused by those acts likely by use of an economic expert. Such

a feat is undeniably impossible in under four months; much less when that time is dedicated to ‘

preparing to try a week-long case in a complex matter filed two years prior to trial. Encore knew
this, created the untenable situation, and necessitated Clear Touch file this action to protect itseif
and ensure Encore would have to answer for its illegal activities.

Encore was able to try the previous action before a jury who never heard of its unlawful
acts and ultimately obtained a favorable verdict against Trask and Clear Touch.

Response(s) and Motions

In response to Clear Touch’s Complaint, Encore filed an Answer and Counterclaims on
November 16, 2017 asserting counterclaims for (1) Breach of Contract; (2) Breach of Contract
Accompanied by Fraud; and (3) Abuse of Process. The first two counterclaims are based upon
Clear Touch’s alleged breach(es) of the Reseller Agreement, with Encore copying and pasting the
allegations from the previous action betwe_en the parties as the purported facts supporting those
claims. (See Ans. at § 65-93). The Abuse of' Process counterclaim is based upon Clear Touch
filing this action. Clear Touch filed an Answer to the Counterclaims on Decemberr 21, 2017,
asserting that Encore’s counterclaims were barred by res judicata, among other things.

Clear Tquch sefved its first set of discovery requests on February 16, 2018. (Exh. D).
Those requests included requests for documents and information concerning Encore’s bidding of
opportunities well after it ended its relationship with Clear Touch, includiﬁg the bids, quotes,
purchase orders, and invoices related to a large 2017 sale to Winston Salem. (See e.g. Exh. D at

RFP # 20). The deadline for Encore responding to those requests passed without any response.
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OnMarch 21, 2018, Encore filed a Motion to Dismiss. The next day Encore requested an extension
on its response deadline of 30 days after that motion was resolved. ClearvTouch granted that
request.

On March 27, 2018, Clear Touch filed a Motion to Dismiss Encore’s contract
counterclaims upon res judicata groupds because they are both claims arising out of the same
transactions and occurrences involved in the prgvious action it could and should have brought in
that case but chose not to do so. The same day, Clear Touch filed a Motion for Partial Summary
Judgment on Encore’s Abuse of Process counterclaim upon the basis that it cannot establish the
elements of that cause of action; namely that it is unable to show a definite act or threat not
authorized by the process as required to sustain that claim. |

Four months later, and ten days prior to the hearing set for the three previously filed
Motions, Encore filed what it titled a Cross-Motion for Summary Judgment assérting that Clear
Touch has “no evidence to support its Amended Complaint,” and its claims are barred by the
statute of limitations and res judicata. Encore’s Cross-Motion for Summary Judgment should be
denied under the facts and applicable law.

III.  APPLICABLE LAW

Summary judgment is proper when there is no genuine issue of material fact and the
' nonmoving party is entitled to judgment as a matter of law. S.C. R. Civ. P. 56(c); M&M Group,
Inc. v. Holmes, 37‘9 SC 468, 666 S.E.2d 262 (S8.C. App. 2008); see also Bruce v. Durney, 341
S.C. 563, 534 S.E.2d 720 (Ct.App.2000) (holding a motion for summary judgment shall be granted
if pleadings, depositions, answers to interrogatories and admissions on file, together with
affidavits, if any, show 'there is no genuine issue as to any material fact and moving party is entitled

to judgment as a matter of law). The court must view the evidence and all reasonable inferences
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that may be drawn from it, in a light most favorable to the nonmoving éai’ty. Connor Holding&,
LLC v. Cousins, 373 S.C. 81, 644 S.E.2d 58 (2007). Finally, “[a] party opposing a properly
supported motion for summary judgment ‘may not rest upon the mere allegations or denials of
[his] pleadings,” but must ‘set forth specific facts showing that there is a genuine issue for trial.””
Id at 526. Once the moving party carries its initial burden, the “opposing party must...‘do more
than simply show that there is some me'gaphysical doubt as to the material facts ‘but ‘must come
forward with specific facts showing there is a genuine issue for trial.’”” Baughman v.. Amer.
Telephone & .Telegraph Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991)(internal citations
omitted)(emphasis in original).

A. Clear Touch’s Claims are Not Barred by Res Judicata

“Res judicata bars subsequent actions by the same parties when the claims arise out of the
same transaction or oécurrence that was the subject of the prior action between those parties.”
Judy v. Judy, 393 S.C. 160, 172,712 S.E.2d 408, 414 (2011). “Under the doctrine of res judicata,
a litigant is barred from raising any issues which were adjudicated in the former suit and any issues
which might have been raised in the former suit.” /d.

“Res judicata bars relitigation of the same cause of action while collateral estoppel bars
relitigation of the same facts or issues necessarily determined in the former proceeding.” Pye v.
Aycock, 325 S.C. 426, 436, 480 S.E.2d 455, 460 (Ct.App.1997). In Beall v. Doe, the Court
distinguished the two concepts as follows:

The doctrines of res jitdicata and collateral estoppel are, of course, two different

concepts. A final judgment on the merits in a prior action will conclude the parties

~and their privies under the doctrine of res judicata in a second action based on the

same claim as to issues actually litigated and as to issues which might have been

litigated in the first action. Under the doctrine of collateral estoppel, on the other

hand, the second action is based upon a different claim and the judgment in the first

action precludes relitigation of only those issues actually and necessarily litigated
and determined in the first suit. '

10
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281 S.C. 363, 369 n. 1, 315 S.E.2d 186, 190 n. 1 (Ct. App. 1984) (citations and quotation marks
omitted).

“Res judicata’s fundamental purpose is to ensure that no one should be twice sued for the

same cause of action.” Yelsen Land Co. v. State, 397 S.C. 15, 22, 723 S.E.2d 592, 596 (2012)

(citation and quotation marks omitted). “The doctrine [of res judicata] flows from the principle
that public interest requires an end to litigatiqn and no one should be sued twice for the same cause
of action.” Duckett v. Goforth, 374 S.C. 446, 464, 649 S.E.2d 72, 81 (Ct.App.2007)(citation
omitted); see also S.C. Dep’t of Soc. Servs. v. Basnight, 346 S.C. 241, 248, 551 S.E.2d 274, 278
(Ct.App.2001) (“*The doctrine of res adjudicata (or res judicata) in the strict sense of that time-

honored Latin phrase had its origin in the principle that it is in the public interest that there should

9%

be an end of litigation and that no one should be twice sued for the same cause of action.’” (quoting
First Nat'l Bank of Greenville v. U.S. Fid. & Guar. Co.,207 S.C. 15, 24,35 S.E.2d 47, 56 (1945))).

“The doctrine of collateral estoppel, or issue preclusion, on the other hand, rests generally
on equitable principles.” Town of Sullivan’s Island v. Felger, 318 S.C. 340, 344, 457 S.E.2d 626,
628 (Ct.App.1995) (citing Watson v. Goldsmith, 205 S.C. 215, 31 S.E.2d 317 (1944)). In Watson,
the South Carolina Supreme Court contrasted the origin of the doctrine of collateral estoppel with
the origin of res judicata:

Estoppel rests generally on equitable principles, which res judicata does not, but

upon the two maxims which were its foundation in the Roman law, nemo debet bis

vexari pro eadem causa (no one ought to be twice sued for the same cause of action)

and interest reipublicae ut sit finis litium (it is the interest of the state that there

should be an end of litigation[ ] )[.] ... Res judicata is rather a principle of public
policy than the result of equitable considerations, which [the] latter estoppel is.

11
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205 S.C. at 221-22, 31 S.E.2d at 319-20 (citations omitted); see also First Nat’l Bank of

Greenville, 207 S.C. at 24, 35 S.E.2d at 56-57 (citing Watson) (contrasting the origins of res

judicata and collateral estoppel).

Encore argues that Clear Touch’s claims are barred by the doctrine of res judicata because
they arise out of the same transaction or occurrence that was the subject of a prior action between
the parties and could have been asserted in that previous case. Encore’s contentions are inaccurate
and fail to take into account the fact that its own actions necessitated th¢ ﬁliﬁg of this action
because they robbed Clear Touch of the ability to fully and fairly litigate the causes of action
asserted ih this case.

1. Clear Touch’s Claims Do Not Arise Out of the Same Transaction or Occurrence

Clear Touch’s claims in this case do not arise out of the same transaction or occurrence
underlying those alleged by Encore in the previous action and therefore are not barred by res
jﬁdicata.

“What factual groupings constitutes a ‘transaction’, and what groupings constitute a

N

‘series’, are to be determined pragmatically, giving weight to such considerations as whether the

facts are related in time, space, origin, or motivation, whether they form a convenient trial unit,
and whether their treatment as a unit conforms to thé parties’ expectations or business
understanding or usage.” South Carolina Public Interest Found. v. Greenville County, 401 S.C.
377, 388, 737 S.E.2d 502, 508 (Ct. App. 2013)(emphasis in original)(internal citations omitted).
Encore’s misappropriation of Clear Touch’s trade secrets and use of that information to
unfairly compe;ce with it in the marketplace forms the basis of three out of the four claims asserted

in this case — (Breach of Contract — Mutual Confidentiality Agreement; Violation of the SCTSA;

12
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and Conversion). Those claims and facts underlying them are distinct transactions and occurrences
in both a factual and temporal sense from those in the previéus action.

First, the current claims rely on Encore’s misappropriation of Clear Touch’s trade secrets
to unfairly compete with it in the marketplace, including by sharing that information with its
competitor and using it to bid sales/jobs. The facts underlying those claims are therefore distinct
from those Enpore relied upon to establish liability for its causes of action in the prior suit, which
by its own words were “ﬁefendants’ [Clear Touch’s .and Trask’s] breaches of their contractual and
fiduciary duties to Encore.” (Exhs. A & B). Second, those actions (underlying Encore;s claims
in the previous matter) all occurred prior to the relationship being terminated in September 2015.
(See Exhs. A & B). The facts and occurrences underlying Clear Touch’s claims in this case
however involve acts which occurred following the termination of the parties’ business
relationship in September 2015, a time which Encore deemed irrelevant to that litigation. (See
Exhs. A & B). Therefore, the claims at issue are based upon facts distinct from those underlying
the claims in Encore’s previous case and as such they are not barred by the doctrine of res judicata.

2. Encore’s Actions Prevented Clear Touch from Being Able to Assert its Claims in the
Prior Case by Robbing it of a Full and Fair Opportunity to Litigate

As detailed above, Encore’s actions, including withholding of evidence in the previous

matter prevented Clear Touch from pursuing its claims as counterclaims in that case. Venture
Engineering, Inc. v. Tishman Const. Corp. of South Carolina, 360 S.C. 156 (Ct. App.
2004)(Essential element of res judicata is adjudication of the issue in the former suit and doctrine
prevents relitigation of claims that were or could have been raised in that action.). Therefore, res
judicata caﬁnot bar the company from seeking redress for Encore’s unlawful actions in this case.
In Judy v. Judy, the South Carolina Supreme Court addressed the question of whether a

claim should have been raised in a prior action stating:

13
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Res judicata bars subsequent actions by the same parties when the claims arise out

of the same transaction or occurrence that was the subject of a prior action between

those parties. Under the doctrine of res judicata, ““[a] litigant is barred from raising

any issues which were adjudicated in the former suit and any issues which might

have been raised in the former suit.”
393 S.C. 160, 171, 712 S.E.2d 408, 414 (2011). The Court went on to explain that term “cause of
action” for res judicata purposes: “[F]or purposes of res judicata, “cause of action” is not the form
of action in which a claim is asserted but, rather the cause for action, meaning the underlying facts
combined with the law giving the party a right to a remedy of one form or another based thereon.”
Id. (citations and quotation marks omitted). “Our supreme court’s recent discussion of res judicata

in Judy acknowledged that there are certain circumstances in which the policy underlying the

doctrine of res judicata is outweighed by a more compelling policy; there, the court looked to the

Restatement (Second) of Judgments § 26 for guidance on those circumstances in which courts -

should decline to apply res judicata.” South Carolina Public Int Found. v. Greenville County, 401
S.C. 377, 390 (Ct. App. 2013)(internal citations omitted). As nqted above, the present claims do
not arise out of the same transaction or occurrence as those underlying Encore’s causes of action
| in the previous matter and therefore need not have been brought in that case. This is not to mention
that Encore itself deemed these matters “irrelevant” to the prior case on two separate occasions.
(See Exhs. A & B). |

Furthermore, assuming arguendo res judicata applies to Clear Touch’s claims, there are
obvious and compelling policy reasons for the Court to decline to apply the doctrine because
Encore’s actions robbed Clear Touch of a full and fair opportunity to litigate the issues forming
‘the basis of its claims. See SC Pub. Int. Found at fn9 (Noting whether a party had a “full and fair
opportunity” to litigate an issue in a previous action bears on whether it may be estopped from

asserting claims based on that issue in a later action against the same or another party). “A party

14
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preciuded from relitigating an issue with an opposing party, in accordance with §§ 27 and 28, is

also precluded from doing so with another person unless the fact that he lacked full and fair

opportunity to litigate the issue in the first action or other circumstances justify affording him an
opportunity to relitigate the issue.”) see also Nandwani v. Queens Inn Motel, 2012 WL 10844387
at ¥11-12 (Ct. App. 2012)(Unreported). The purpose of res judicata (the prevention of relitigation
of claims already litigated or that could have been litigated in a previous suit) is fulfilled when a
party has a full énd fair chance to adjudicate its claims in a prior action. That purpose is not
realized when one party’s actions prevent the other from bringing claims in the previous suit and
force a separate action to seek redress for its claims. The current situation is of the latter variety
because Encore’s actions robbed Clear Touch of a full and fair opportunity to litigate the
misappropriation of its trade secrets. |

It is fundamentally unfair to allow a party to withhold evidence until a few months prior to
trial, claim it was irrelevant to that procegding, have the benefit of presenting its case to a jury
without jurors hearing about its own unlawful acts, and then avoid answering for them in another
suit by claiming its opposition should have brought a counterclaim based on the withheld evidence.
It is an afront to the administration of justice and the entire litigation process to reward such tactics
and the Court should make Encore face the consequences of its own actions. To do otherwise
would encourage the withholding of incriminating evidence in contravention of the Rules and
entire purpose of the civil litigation process, not only without fear of repercﬁssion But with the
prospect of beheﬁting from such tactics.
C. Clear Touch has Sufficient Evidence for its Claims to Proceed

Encore summarily claims that Clear Touch has “no evidence supporting its Amended

Complaint.” This is not the case.

15
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A party overcomes a motion for summary judgment by submission of a “mere scintilla of
evidence” in support of its claims. Hancock v. Mid-South Management Co., Inc., 381 S.C. 326,
330 (2009). Clear Touch has evidence to support the causes of action asserted in this case as
reflected by the collection of 2 sampling of some of the documents included in the May 31, 2017
production. (Exh. C). As those documents reflect, Encore has retained and used Cléar Touch’s
pricing information to compete with it in the market. The extent of that unlawful activity is
unknown at this time but there certainly is sufficient evidence presented to ovefcome summary
- judgment under the low and dgferential State standard.

B. Clear Touch’s Claims are Not Barred by the Statute of Limitations

Clear Touch does not know how Encore can argue its claims are barred by the statute of
limitations given the timeline of events; yet it has made such a claim in its Motion.

Generally, in South Carolina, a plaintiff has three years from the time he knew or should -
have known he had a cause of action to bri;ig suit. S.C. Code Ann. §§ 15-3-530, 535; Maher v.
Tietex Corp., 500 S.E.2d 204 (S.C. Ct. App. 1998) (“Pursuant to the discovery rule, a breach of
contract action accrues not on the date of the breach, but rather on the date the aggrieved party
either discovered the breach or could or should have discovered the breach through the exercise of
reasonable diligence.”). A cause of action should have been discévered through exercise of
reasonable diligence\ when the facts and circumstances would have put a persoﬂ of common
knowledge and experience on noﬁce that some right had been invaded or a claim against another
party might exist. Benton v. Roger C. Peace Hosp., 443 S.E.2d 537 (S.C. 1994). The statute begins
to run from this point — the date upon which plaintiff discovers the injury — and not when Plaintiff
learns the identity of all the alleged wrongdoers. Tollison v. B&J Machinery Co., Inc., 812 F. Supp. _

618, 619-20 (D.S.C. 1993).

16
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Clear Touch knew or reasonably should have known through the exercise of reasonable
diligence that it had potential claims against Encore after receiving and ﬁaving the chance to review
the May 31, 2017 production. It filed suit less than four months later; well within any applicable
statute of limitations.

IV.  CONCLUSION
Based on the.foregoing, no genuine issues of material fact exist and Encore is not entitled

to judgment as a matter of law. S.C. R. Civ. Pro. 56.

Respectfully submitted,

ROE CASSIDY COATES & PRICE, P.A.

[s/Joseph O. Smith

Joseph O. Smith, S.C. Bar # 77475
Joshua J. Hudson, S.C. Bar # 100311
1052 North Church Street (29601)
P.O. Box 10529

Greenville, South Carolina 29603
(864)-349-2600 Telephone
(864)-349-0303 fax
JHudson(@roecassidy.com
JSmith@roecassidy.com

Attorneys for Plaintiff
Greenville, South Carolina

July 29, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) :
)
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, )
)
Plaintiff, ) MEMORANDUM IN
) OPPOSITION OF
V. ) DEFENDANT’S
) MOTION FOR
Encore Technology Group, LLC, ) SUMMARY JUDGMENT
)
Defendant. )
)

April 13, 2017 Letter from Encore
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W Y C H E

Attorneys at Law

April 13,2017

| BY FIRST CLASS MAIL AND BY E-MAIL

Joseph O. Smith, Esq.

ROE CASSIDY COATES & PRICE, P.A.
1052 North Church Street.
Greenville, SC 29601

Re: Encore Technology Grou’p,w LLCV. T r&sk; et 'al..,v CaseNo. 2015-CP-23-05757
Dear Josh:

. In response to.your letter dated Apnl 6, 2017, we hereby serve upon you-Plaintiff’s Privilege:
Log. Contraryto the assertions in your létter, Encore has produced all resporisive, non-
privileged documents to you.

Notwithstanding the foregoing; solely to attempt to avoid additional discovery disputes; Encore
is producing the following documents via Sharefile:

1. Post-Septernber 10,.2015, documents regarding M. Trask and Cledr Touch. As
you know, Encore terminated its Reseller Agreement with Clear Touch on September 10, 2015
because of Defendants’ breaches of their contractual and fiduciary-duties to Encore. Those
breaches formed the basis of the lawsuit filed on September 18,,.2015. Accordmgly, we believed
that all documents regarding:Mr. Trask and Clear Touch dated or created on or after September,
11,2015, were created in anticipation of htlgatlon and trial and therefore are Work: -product.
Nevertheless we Have re-reviwed those documents and are produemg documents that fall after:
this'dateas ENC 00203249-—2034'%7 none of Wthh isirelevart to the: lmgatlon

2. Expert materials. All responswe written-materidls:have been-produced: The other
information you téference was shared orally with the expert.. Of ¢ourse, you may inquire abouit.
this information whén you depose hin, Although we do niot believe they dre.responsive; We are:
producing thecover and scheduhng messages with the’ expert and re- -producing the substantive.
documents that were attached as ENC 00203438:204370:.

A 3 Encore _ﬁnahci'a\l' documents. You réquest-four-additional categories of
documents::

a ‘Revised Excel spreadsheet. Encore produced to you an Excel spreadsheet:
as’it existed in the‘ordinary course of business in both PDF-and native formats: Because you
W ¥ C.H E

PROFESSIONAL ASSOCIATION

44, East Camperdown Way, Greenville, SC 296013512
p: 864:242.8200 | 864: 235 8900
www.wyche.com
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W Y C H E

April 13, 2017
Page 2

have the document in nafive: format; you could hide any columns that you donof want t6 use ini
questioning the witnesses. Although it-hasno obligation to create a new. document-for you
Encore has attempted to:create.anew, -abbréviated version of this spreadsheet based upon. your
prior.e-mail on the’ subject which is: produced as. descnbed it Section. 3.d below.,

b Encore’s Profit'and Loss Statement from May 2014-December 2016. The
Discovery Order directed Encore'to produce financial documents “pertaining only to the
interactive video panel. components of its business and documents supporting its damage claims
concerning such business.” Enicore has done this. The btoader Profit and Loss Statement you
request from May 2014-Decembier 2016 goes beyond this'requirethent and is after your client left
Encore’s employ; 50 is neither responsive nor relevant.

c. Encore’s.Linié of Credlt doturhefits. Encore has already produced all
documents réviewed by its expert, regardmg its line of eredit. Nevértheless, Encore is producmg.
documents ENC.00203219-203248, which provide additional information about its liné of
credit.

} d.  Interactive:V ideo Financials_fon December 2016. This information-was
not in existence when the Discovery Ordér was entered and Encore made its production of thesé
financials. Encore is producing documents ENC 00202557-203218 to iriclude Décember2016..

In your e-mail dated April 12, 2017, you also requested anydocuments from July — September.
2015 discussing or pertaining to. Encore’s termination of the Reseller Agreement. The only such
documents are privilegéd attorney-client corimunications and therefore there is riothing else to
produce.

With the foregoing; Encore has exceeded its obligations in satisfying your requests.

Sincerély;,

864:242:8247
.genglish@Wyclie;c‘om

GJE/sc.

cc:  Mr. Todd Newnam (by-email)
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"STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
)
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, )
) .
Plaintiff, ) MEMORANDUM IN
) OPPOSITION OF
V. ) DEFENDANT’S
) MOTION FOR
Encore Technology Group, LLC, ) SUMMARY JUDGMENT
)
Defendant. )
)

EXHIBIT B

May 31, 2017 Letter from Encore
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W Y C H E

Attorneys at Law

May 31, 2017

BY HAND DELIVERY AND.BY. E-MAIL

Joseph O. Smith, Esq.

" ROE CAssIDY COATES & PRICE, P.A.
- 1052 North Church Street

Greenville, SC 29601

Re: - Encore Technology Group, LLCv. Trask, et al., Cése No. 2015-CP-23-05757
Dear Josh:

‘We were surprised by Defendants’ Second Motion to Compel filed on May 15, 2017, which
inaccurately stated that “Defendants have attempted to resolve these issues with the Plaintiff in
good faith.” To the contrary, following our letter dated April 13, 2017, the only remaining issue
. you raised with us concerned the anﬂege Log, which Rita was actively trying to resolve with
you by telephone.

Defendants, however, filed a Second Motion to Compel that raises three issues:

1. Plaintiff’s Response to Defendants’ Request 14: Defendants expressly made these same
arguments in their first motion to compel and they were denied. See Discovery Order filed
November 17, 2016, at 4 (“The balance of Defendants’ Motion to Compel is denied ....”). In
addition to not consulting with us about this, it is improper to seek to re-litigate this issue.

2. Prvilege Log: As you know, we offered repeatedly to amend the privilege log to try to
satisfy your concerns regarding it. Enclosed is our Amended Privilege Log, which we believe
should satisfy you completely.

3. .Post-September 10; 2015 documents regarding:Mr. Trask and Clear Touch, As you
know, Encore terminated its Reseller Agreement with Clear Touch on September 10, 2015,
because of Defendants’ breaches of their contractual and fiduciary duties to Encore. Those
breaches formed the basis of the lawsuit filed on September 18, 2015. Accordingly, we believed
that all documents regarding Mr. Trask and Clear Touch dated or created on or after September
11, 2015, were created in anticipation of litigation and trial and therefore are work product.
Nevertheless, solely to resolve the issue, we have amended the Privilege Log and are producing

documents that fall after this date,

W Y C HE

PROFESSIONAL ASSOCIATION

44 East Caomperdown Way, Greenville, SC 29601- 3512 \
p: 864.242.8200 | f: 864.235.8900
www.wyche.com
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W Y C H E

May 31, 2017
Page 2

You will note that the documents produced on the enclosed flash drive include additional email
communications beyond those produced on April 13,2017 as ENC 00203249-204370.
Following your conversations with Rita regarding the privilege log, Encore re-conducted its
email search in an effort to ensure that all documents had been produced. Upon manually
reviewing this search, Encore discovered the search terms inadvertently excluded certain emails,
although none of them are relevant to this case.

Specifically, Encore discovered that, although its IT Department used “ClearTouch” in earlier
searches, the spaced version “Clear Touch” was inadvertently left off. In this latest review,
Encore also discovered that, when it endeavored to reduce the production of duplicate emails for
the April 13, 2017 search (following your earlier protestations of duplications in Encore’s prior
productions), in some cases the effort to de-duplicate had deleted initial emails that were part of
a multi-thread chain but were in an attached rather than string format. Encore has remedied
these issues. Again, we do not believe that these additional emails are relevant to this case, but
are producing them herewith as ENC 00204371-00214720.

Please confirm that the foregoing satisfies your requests.

Sincerely,

Greglry I.K:, ‘nglish
864.242.8247
genglish@wyche.com
GJE/sc

cc:  Mr. Todd Newnam (by-email)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
, )
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, )
Plaintiff, ) MEMORANDUM IN
) OPPOSITION OF
v. ) DEFENDANT’S
) MOTION FOR
Encore Technology Group, LLC, ) SUMMARY JUDGMENT
‘ )
Defendant. )
)

EXHIBIT C

Collection of Docufnents from 5.31.17 Production
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From. Joy Snelgrove <anelgrove@encoretg com>

Let me know |f you wantfanythmg change

Tha'n'l{s'b

Sethednesday, February 03,‘2016' 12 06 PM
To' Joy Snelgrove <anelgr’ e@encoretg com>i

2

Subject:.FW .Requést for Quote Spartanburg SD* #5 V|ewSonic

oy,

i

L

{l looked at the D:rect prvcmg fromAClearTouc’ “thatwe ha df

ul‘w

Yo fthmk lf you are good w b /f we. can update the exa‘

5000X:PC8S
CT1:5000X:STND:

Iat

ViewSomc

770

ﬂ'om'“"“a whlle back A U~n S5 Ehey Ve changed

ak

~%

R R R ..:’Mfﬂ BTy o
ng'quote in CWto include:
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CDEGSBOT;

QUOT EORDER lNFORMATION;

AS of, 2/3/16

GREENVILLE SC 29615 U] SUNIE
Terms
1/2% 10. NET 30(EE)

- Quote Description, ¢

salesSSOQ «alesgsog@ yg»neg,gom>

*Ship:to-
. ENCORE'
TECHNOLOGY
GROUP; LLC

2000 WADE
ZHAMPTON BLVD !
:SUITE 210 T
GREENV!LLE SC-
296157

Reseller
R ENCORE

29850€2dOLL0Z#3ASYO - SVI1d NOWNOD - ITHANIIHD - INV €5:01 6 INM 8102 - 34 ATIVOINOH LD

|7 1= 74357443 - }(:Dssgsor

i I i

; {18

1 | |

| Tow il o ,,j,glare screeni. b . .. e
cns‘msonessnnmsw VIEWSONIC;: 70 &7 299,001
H : i 6 REN

v !
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A count Managei‘

 Good aftérnoofil

“Matt | \owter Joy Snelgrove -

Spartanburg Schoo! Dastnct ’Z Opportumty Quote Request}

Aniother.custGmer:thatwe havé provided.quotes for ClearTouch is:

Spartanburg Sch, ’ql Dlstrn:t #7

610 Dupre Drwe

Spartanbiirg; SC. 29307

Thank ‘yb‘yfor "y@ur assistance.

Joysnelgeove.
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* Office (888) 5836267

P P

e
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From:
Sent::
To- i Jason webster@wewsomc.com .
Ce: - : -Matt Fowler; Joy: .§ne!9rove

Sgbjé(:t;f : Spartanburg School Dlstnct 5 Opportumty Quote Requesti

-Jason,
-Good afternodn!.  Anothercustomer that we'havé provided quotes for ClearTouch is:
Spartanburg School Dlstnct #5.

100 North Danzler Road.
.ancan,,sc 2.9334

Thank you for your assistance:

774
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i RS
" From;: ' *Joy Snelgrove <)sne!grove@encoretg.’com>
Sent:: : ’ ;
Yo:
Cer Matt Fowler,'*Joy Snelgrove' :
;Si:,bjlemqt’;i Spar‘tan urg Schoo! Dnsmctz Opportunlty Quote Request;‘

,,é’aaa afterncon!’ ‘Aﬁdthéﬁ:’u”s'tqﬁ&gptfhé:;y;gefﬁqugzp‘@oiqédfqyggejg to various schoolsin the Distr

Spartanburg School Dvstnct #2
3231 oid Fumace Road
i Chesnee, sSC

Thank you fof your assistance:’

»x
tr;;,; :
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‘How dos Monday the 28", Wednesday the 30™ or Thursday the 1%look for you guys?.

“Thank you;.

Hey Jason,

Anderson Schonl sttr:ct 1

from SMART, Sd thls isa good opportunlty for« many more paneis down the road

1l gnve you our current part numbers, can you convert please7 Also, | wasn ‘tsure if you. have F so{utmn
for a, convemble stand That’s vghat we were quottng If ycu have that :t wou(d be great: lf not please let
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Stateiofo¢ico

i AN SR P e W4,

f—Ciea

e

rt

ouch-

‘ViewSonic Channel SPA.
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To. Megan Whlte <mwh|te@encoretg com>
Subject Fwd Follow up

‘Canfyouplease Guote?-

! Damell ' "‘W engel

Dam el
Subject RE Follow up'

778
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-lfgfp_fri;ﬂ Danlelle Stengel <dstengel@encoretg com-

Take' iokat thisibid -
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‘From-‘ ’ Matt> Fowler <mfow|er@encoretg com>*
f‘Sent.‘ Tuesday, June7 201’ 10: 38 PM

J"QV;% ,

l‘m not posmve if thls reallyineeds to go. fh’rdqéﬁ.ibr@élgﬁ

We have already:prepared pncmg ln the past
¢ ViewSonié. ThisREP. does Say no. ouchia

R ey vy

Some etauls are below but the":i

€9850€2d0L102#3SVO - SVA1d NOWWOD - ITIANITFHO - WV €6:01 621N 8102 - A3T1d ATTVIINOYHLO3 13
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'idstenqel@encoretq com>-

oven Clear Touch‘ C

vhite@enco! retg icom>:

,the char ‘-} ed: $200 for-shipping:.

gg.etume know it vou can be any Tore aggresslve‘here smce vou know Clear‘touch prn:mg%

Damelle 5b¢n9el

?@gﬁsgﬁ@_amﬁsigm?'
70428014891

Megan Whrte

R A

mwh:f:e@a éreta corm
864'326 36‘04”

ity "£ B

Fom

Wegain White:

Can we‘get samemric_n
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From: Rogers, James <James.Rogers@spartanburg2.kl2.sc.us>
Sent: Tuesday, January 19, 2016 12:17 PM

To: Joy Snelgrove ’

Subject: RE: Chesnee High School

Thank you for the follow up. | assume the fun_ctiona!ity of the ViewSonic is the same as the ClearTouch so a demo would
not be necessary unless there is a significant difference. We look forward to receiving the updated quote.

\

Thanks,

Jimmy Rogers
Social Studies Teacher

Chesnee High School
795 S. Alabama Avenue
Chesnee, SC 29323
864.461.7318 ext. 4552

From: Joy Snelgrove [mailto:jsnel

Sent: Tuesday, January 19, 2016 10:06 AM
To: Rogers, James

Cc: Joy Snelgrove; Matt Fowler

Subject: FW: Chesnee High School

Mr. Rogers,
Good morning and Happy New Year! = We appreciate the opportunity to assist you!

Encore is no longer working with ClearTouch due to the long lead time for product delivery. Encore
management did some research and found that the manufacturer of ClearTouch which is CVTE
(Chinese company): http://www.cvte.com/product/commercial/ also manufactures the same
product under the brand name ViewSonic.  ViewSonic is a much larger company that utilizes
distribution for stocking and quick shipments and their physical headquarters  is in California.

Example US-based Company that resells CVTE Displays with ciistom bezeél and Seewo Software:
. |

We have requested pricing for their 70" Interactive Panel and will provide you a quote comparable to
the other 8 classrooms that Chesnee High School has purchaséd.

If you would like we can arrange for a demonstration of the ViewSonic. If you have any questions
please let us know. Have a great afterngon!

" ENC 00213310
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‘From:: John Dockery <]dockery@encoretg com>u
Se t Tuesda ; Septembe' ’

PR

+Please see the attached quots for the 70! panel: This

" ehmwww vnewsonlc com/us/cdg](jﬁ_jﬁml P

'Tel. 864:979-4984;
wm‘gn;orgxg,mm‘

¥

Nid o
"‘”“ X .&\‘H"‘i e ”‘r’""-‘:'é ¥ i e

. ENC 00211037,
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Joy Snelgrove <3snelgrove@encoretg com>
Tuesday, September 1 f‘ 2015 4"36 PM
Matt Fowlen <mfowler@encoretg”‘com>
Joy. Snelgrove <anelgrove@e coretg.com>

NSubJect Spartanburg SQ 2 Carhsle Foster 9 Grove ES FW Updated Quote for«.

Room 200’

Attgchﬁ ~Quote01§964v2 - 'Carhsle Foster's»Gro”,e'ES Cleartoucf" 70InaH+1TV
" 6-3:15 jrs:pdf;

c Joys};elgrov <jsnelgrove@encoret ;com'>w
/Subject: FW: Updated Quote for.Room 200 -

 Carolyn;

“Good morningl: .1 hGpe thatallis welll.

1 wiantéd t6 follow-up ori.the attachied quote for the Cleartauich interactive TV:. Did you'have any-

rquastions.or nieed.anything further»

Have aigest Friday)

rar

: From "Jo "‘Snelgrov 0,

stions please.

784
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*‘ autuecc

‘What is-Jason contact info;

(pncmg was alre dv presented f?om Clear T ouch standpomt and lower but that needs to be reglstered and?
; *‘communlcated"\

Tdohot have for: the 65 and 84 yet but Jas
classroom Opp | have ’ -

ogny,

From.~Davnd Masters
Sent- Tuesday, September 151 2015 12: 34 PM:

To: Matt Fowler: <mfow8er@encoretg com>

Cc- Ins;de Sales <insides "Ies@encoretgmfom> Outsnde Sales <outs|desales@encoretgmcom>

Rt R T SRR T, LA SR LA Aol

Sublect Re VlewSon|c~PrtCIng Questlon

Ouir costs need to bein line With the ;reg;;fg;ga;g,;i;eaa;f;g@g@w
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From::
Sent
To* 4
‘Subject
Am:hments.

~‘;§iifga“é§",i,

"Th%nks :

s

,j? i 'we‘are ]ust at what ConnectVue

5 not even cover iravel time,

ViewSonlc doany; better to getm;the door here and hopefully;get Clear Touch out?

AT am sure. you agree that most are makmg more margrn on panels and iam not being greedy bat we really have to then
- discussthnsﬁwuth our, CEO and Manager to Aagree asAwe‘Il a this mark up andt feel‘quute certaln lt wﬂl be challenged
especrally sinte-wé have had more:ithana few go ackslate _y;whrch puts us m 3

=
s v KA

*"‘_Lf@!tﬂ%@?‘!‘!&

'ENC 00214450,
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Joy Snelgrove </O=FIRST ORGANIZATION/OU=EXCHANGE
From: ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/
CN=03CEFF398FE34957A7F30012EC4FEC75>

Sent: Tuesday, April 19, 2016 1:45 PM

To: Brown, Sherri <Sherri.Brown@spartanburg2.k12.sc.us>

Ce¢: Joy Snelgrove <jsnelgrove@encoretg.com>; Matt Fowler
<mfowler@encoretg.com> '

Subject: RE: Quote 102964

Attach:  Quote017323v1 - Carlisle Foster's Grove ES - Viewsonic 70in ITV Wall
Mounted 4-18-16.pdf; Quote012964v2 - Carlisle-Foster's Grove ES -

Cleartouch 70in H+ ITV Wall mounted 6-3-15 jrs.pdf

Sherri,
Good afternoon! Thank you for the opportunity to assist you!

You had requested an updated quote for ClearTouch interactive TV on Quote012964v2
from last year. The attached new quote017323v1 is for ViewSonic which has product
available in @ much shorter timeframe than what we have been getting through
ClearTouch,

The manufacturer of interactive displays and software (EasiNote) is CVTE and a CVTE-
owned entity that sells displays directly and develops the EasiNote Software is

“Seewo. With that said Encore is now partnered with ViewSonic which is a US-based
company that resells CVTE displays with custom bezel and Seewo software.

We would be happy to arrange for ViewSonic to provide an on-site demonstration of
the product so that you can see that the product is the same features and capabilities.

The attached quote is for the ViewSonic 70” ITV, the wall mount which is required but
at $0.00. The quote also includes the integrated PC (network media player) which is
pre-installed with Microsoft Windows 8. The quote also has shipping and then the
other components from the prior quote. As you will see the overall total for the new
quote017323viis $ [l The previous quote012964v2 overall total was $

If you have any questions please let me know. Have a wonderful afternoon!

Sent: Tuesday; April 12, 2016 11:17 AM

To: Joy Snelgrove <jsnelgrove@encoretg.com>

Subject: Quote 102964

Joy, could you please verify or rewrite the above quote for a Cleartouch 70" h+ ITV'Wail Mounted

Sherri €. Brown

ENC 00214022
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white@encoretg com>; Sheldon

5. thiese are for librarics, $0
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
)
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, )
) _
Plaintiff, ) MEMORANDUM IN
' ) OPPOSITION OF
V. ) DEFENDANT’S
- ) MOTION FOR
Encore Technology Group, LLC, ) SUMMARY JUDGMENT
)
Defendant. )
' )

Clear Touch’s 2.16.18 Discovery Regeusts
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
) ,
Clear Touch Interactive, Inc. fik/a ) C.A. No. 2017-CP-23-05862
Clear Touch Interactive, LLC, )
)
Plaintiff, ) PLAINTIFF’S FIRST SET OF
) REQUESTS FOR
v ; PRODUCTION TO
Encore Technology Group, LLC ) DEFENDANT
o )
Defendants. )
)

TO: GREGORY J. ENGLISH, AND RITA BOLT BARKER, ATTORNEYS FOR
DEFENDANT

Plaintiff Clear Touch Interactive, Inc. f/k/a Clear Touch Interactive, LLC, pufsuant to Rule
34 of the South Carolina Rules of Civil Procedure, requests Defendant Encore Technology Group,
LLC (hereinafter “Encore” or “Defendant”) respond to the following Requests for Production and
provide the documents requested within the time allotted under said Rule.

DEFINITIONS AND INSTRUCTIONS.

1. This request for documents is addressed to Defendant, its agents or attorneys, or any
of them. - If the requested documents are known by Defendant to exist but are not in the
possession of Plaintiff, its égents or.attorneys or any of them, it is requested that Plaintiff so
indicate or produce such documents that show the name of the person or entity in whose
custody such documeﬁts are.

2. "You" or "your" shall refer to Defendant, its counsel and any consultants, experts,
investigators, agents or other persons acting on its behalf.

3. "Complaint" shall mean the Complaint filed by Plaintiff in this action.

790

29850€2dD.102#3SVO - SYI1d NOWWOD - ITTIANIIHO - INV £5:0) 6Z 1N 810¢C - A371d ATTVOINOHLO3 1T



4. "Person" shall mean and include a natural person, individual, partnership, firm,
corporation or any kind of business or 1ega1 entity, its agents or employees.

5. The term "document” is used herein with its customary broad meahing and
whether printed or reproduced by any process, or written, and/or produced by hand, and
whether or not claimed to be privileged or otherwise excludable from discovery, namely:
Notes, email, correspondence, communicaﬁons of any nature, telegrams, memoranda,
notebooks of any character, summaries or records of personal conversations, diaries, routing
slips or memoranda, reports, publications, photographs, ﬁinutes or records of meetings,
transcﬁpts or oral testimony or statements, reports and/or summaries of interviews, reports
and/or summaries of investigations, agreements and contracts, including all modifications
and/or revisions thereof, reports and/or summaries of negotiations, court papers, brochures,
pamphlets, press releases, drafts of, revisions of drafts of, translations of any document, tape
recordings, records, and dictation belts. Any document with any marks on any sheet or side
thereof, inciuding by way of illustration only and not by way of limitation, initials, stamped
indicia, any cofnfnent or any notation of any character and not a part of the original text, or
any reprodﬁction thereof, is to be considered a separate document for purposes of this
request.

6. Asused, "concerning" or "relate to" or "evidence" means refers to, reflects upon,
concerns, provides evidence for, or is in any way logically or factually connected with the
matters discussed.

7. If any documents responsive to any request have been lost, muﬁlated or destroyed,
so state and identify each such document, and state to which request(s) the document would

have been responsive.
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8. If there are no documents in your possession, custody or control which are
responsive to a particular request, so state and identify such request.

9. When referring to a document, "identify" means that you shall set forth the
general nature of the document, the éuthor or the originator, each addre_ssee, all individuals
designated on the document to receive a copy or otherwise hereto have received a copy, date,
title and general subject matter, the present custodian of each copy thereof and last known
address of each such custodian.

10. Ifany documents falling within any description contained in any of the following
requests is withheld under claim of privilege, Defendant shall serve upon the undersigned
attorneys for Plaintiff a written list of the withheld documents, including the following
information as to each such item: (1) its date; (2) the name(s) of the person(s) or other
entity(ies) Who or which drafted, authored or prepared it; (3) its title; (4) the name(s) of the
person(s) or other entity(ies) to whom it was addressed; (5) the name(s) of each person or
entity to whom the item or any copy or reproduction thereof was ever directed, addressed,
sent, delivered, mailed, given or in any other manner disclosed; and (6) a statement of the
ground or grounds on which each such document is considered to be pﬁvileged from
production.

11. Plaintiff hereby adopts and incorporates herein by reference all definitions set
forth in Plaintiff’s First Set of Interrogatories to Defendant served contemporaneously
herewith. |

These requests are continuing in nature. Pursuant to S.C. R. Civ. P. Rule 26,

Defendant has a duty to supplement its responses to these requests.
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'REQUESTS

L Any and all books, record, reports, photographs, moving pictures, drawings, charts,
maps, diagrams, models or other documentary materials or tangible objects or exhibits which

Defendant intends to rely upon to support any claim or defense and/or which Defendant intends to
B A
offer into evidence as exhibits at the time of trial or any other hearing or deposition.

2. Copies of any and all recorded statements related to this matter, including any

statements or afﬁdavits, or draﬁs thereof, from any witnesses to the facts of this case.

3. All documents related to any of the claims contained in Plaintiff’s _Complaint or
Defendant’s Counterclaims.

4, All documents Plaintiff asked Defendant to identify in, or which are ident_iﬁed,

mentioned, or referred to in answering, the Plaintiff’s First Set of Interrogatories.

A

5. All documents relied upon in responding to the Plaintiff's First Set of
Interrogatories.
6. All non-privileged notes or correspondence by, to, or from any party concerning

the subject matter of this lawsuit.

7. All documents concerning the damages claimed by the Defendant under its
Counterclaims.
8. Any and all documents (a) reviewed, considered, and/or relied upon by eacli and

every expert or consultant the party intends to call as an expert witness at trial in connection with
this case, or (b) that embody, reflect, refer to or summarize reports or memoranda prepared for the
party to this litigation by any person the party experts to call as an expert witness or utilize as a

consultant regardless of whether or not they will offer testimony at any point.
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9. Any and all expert’s or consultant’s reports, whether draft or final, pertaining to
this litigation.

10.  Any records, documents or reports received or produced pursuant to a subpoena or
FOIA request or otherwise from or by any person or entity relating to the subject matter of this
lawsui_t, including but not limited to, the claims or allegations of any party. Please note that this
request is continuing and applies to any subpoenas issued puréuant to Rule 45 SCRCP or other
requests made during this litigation. |

11.  All documents relating in any way to the matters alleged in the complaint, the
answer and counterclaims, or the subject matter of this action, including but not limited to:

a. All announcements, correspondence, communications, proposals, purchase orders,
cgntfacts, and other documentation sent between (i) Encore and (ii) any of
Plaintiff’s current or former customers, clients, or vendors concerning Plaintiff;

b. All confidentiality, 'nondisclosure, non-solicitation, and/or noncompetition
agreements entered into between Defendant and any of its employees since 2013;
and

c. Al cémplaints filed by Defendant against current or former employees and orders,
decrees, or judgments resolving such complaints;

12.  Any and all documents relating to any advertising, sales, or marketing efforts made
towards your potential or actual customers since January 1, 2015, by you or any person, company,
or entity 0v§ned or controlled by or otherwise affiliated with you, your agents, distributors,
suppliers, manufacturers, and dealers.

13. All documents related to any contracts with, sales to, shipments to, sales efforts

made to, communications with, and other dealings with Plaintiff or your actual or potential
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.

customers, clients, distributors, dealers, suppliers, manufacturers or sales agents since January 1,
2015.

14:.  All documents concerning any payments or other means of compensation,
including but not limited to exchanges of goods and services and discounts your received due to
your business dealings witﬁ Clear Touch from January 1, 2015 to present.

15. Any aﬁd all documents, including but not limited to balance-sheets, profit and loss
statements, and federal and state tax returns and related documentation that reflects or relates to
Encore’s business from January 1,2014 to present. Your response should include but is not limited
to monthly and year end profit and loss statements and balance sheets.

16. Any and all documents, including but not limited to, bids, purchase orders,

contracts, invoices, spreadsheets, and any documents related thereto which reflect the activities or

6therwise relate to Encore’s interactive panel technology business with its customers, vendors, or
suppliers from January 1, 2015 to present. | |

17.  All written agreements or contracts between Encore and Clear Touch.

18. All files, information, documents, customer lists, pricing books or catalogues, items
and things that relate to Clear Touch or its suppliers, customers, or prospective customers from
January 1, 2014 to present.

19. All documents or tangible things in your possession that in any way relate or refer
to Plaintiff s business, pfoductg, praCﬁces, services, operations, pricing, customers or method of
doing business.

20.  All documents, including _communications of any kind, related to the Winston
Salem sale consummated in 2017, including but not limited to all drafts and final versions of all

bids, RFPs, RFQs, purchase orders, and invoices related to that sale. Your response should include
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,,,,,,

documents relfecting the type and momt of product sold to Winston Salem, the costs of such
product(s) to Eri_core, the sales price of that product, and the gross and net proﬁts realized by
Encore.

21.  All of Encore’s bids or RFPs related to interactive panel technology, including
every draft and final version of those documents, from May 1, 2015 to present, and any and all
documents related to those bids or RFPs. |

22.  Anyand all communications and documents from January 1, 2015 to present related
to or discussing Clear Touch pricing, Clear Touch Price List(s), the termination of Encore’s
relationship with Clear Touch, and/or Clear Touch’s UL certification.

23. Any and all communication's‘ and documents from January 1, 2015 to present
related, referencing or discussing Keone Trask and/or Tamara Trask.

24.  Any and all price lists for interactive panel technology utilized by Encore or that is

in its possession.

Respectfully submitted,

ROE CASSIDY COATES & PRICE, P.A.

/iodph O. Smith, S.C. Bar # 77475

. #oshua J. Hudson, S.C. Bar # 100311

/7 1052 North Church Street
Greenville, S.C. 29601
(864)-349-2600
(864)-349-0303 fax
JSmithi@roecassidy.com
THudson@roecassidy.com
Attorneys for the Plaintiff

February 16, 2018
Greenville, South Carolina
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STATE OF SOUTH CAROLINA
.COUNTY OF GREENVILLE

Clear Touch Interactive, Inc. f/l(/a
Clear Touch Interactive, LLC,

Plaintiff,
V.
‘Encore Technology Group, LLC

Defendants.

) INTHE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C.A. No. 2017-CP-23-05862

)
)
)
)
)
)
)
)
; CERTIFICATE OF SERVICE
) .

)

)

THIS IS TO HEREBY CERTIFY that the undersigned individual has served a copy of

Plaintiff’s First Set of Interrogatories and First Set of Requests for Production to Defendant by

placing same in the U.S. Mail, properly addressed, and with the correct amount of postage as

follows:

Gregory J. English, Esquire
Rita Bolt Barker, Esquire
WYCHE P.A.

Post Office Box 728
Greenville, SC 29602-0728

Greenville, South Carolina

February /(/Q ,2018

ROE CASSIDY COATES & PRICE, P.A. .

Chiole M

V : ‘ ] ‘ ] Regléf T e £ VTR 8T e .- j_:,.;“ —K P TET————— =
Leﬁé&«ﬁdiﬁﬁﬁstrative Assistant to
William A. Coates and V. Clark Price
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: )
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
3 |
Clear Touch Interactive, Inc. f'k/a Clear : ) C.A. No. 2017-CP-23-05862
Touch Interactive, LLC, )
)
Plaintiff, ) PLAINTIFF’S FIRST SET OF
) INTERROGATORIES TO
v. | g DEFENDANT
Encore Technology Group, LLC, )
)
Defendant. )
)

TO: GREGORY J. ENGLISH, AND RITA BOLT BARKER, ATTORNEYS FOR
DEFENDANT:

You are hereby notified to answer under oath, pursuant to Rule 33 of the South Carolina
Rules of Civil Procedure, the following interrogatories and to serve your answers to these
interrogatories upon the undersigned attorneys for the Plaintiff Clear Touch Interactive, Inc. f/k/a
Clear Touch Interactive, LLC (hereinafter “Plaintiff”) within the time allotted under said Rule.

DEFINITIONS AND INSTRUCTIONS

1. "You" ("yowr") shall refer to the Defendant, its counsel and any consultants, experts,

investigators, agents or other persons acting on Defendant’s behalf.
| 2. "Compléint" shall mean the Complaint ﬁied by Plaintiff in this action.

3. "Document” refers to and includes, but is not limited to, all writings of any kind,
including the original and all non-identical copies (whether di_fferent from the original by reason
of notations made on such copies or otherwiée) of all letters, e-mails, télegrams, memoranda,
reports, forms, studies, calendar or diary entries, pamphlets, noteé, charts, diagrams, plans,
tabulations, proposals, minutes and records of meetings, conferences and telephone or other

communications, and every other type of data compilation, including all forms of machine or
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computer storage or retrieval in the possession, custody or control of Defendant or his
representatives, agents, or attormeys, whether tentative, preliminary or final.

4, "Persons" refers to and includes a corporation, partnership, joint wventure,
proprietorship, firm, company, unincorporated association, individual, association of individuals,
or any other such entity.

5. "Individual" means a natural person.

6. "Identify" means:

a. When used with reference to a document, state:
i. The type of document (letter, memorandum, report, tape, printout, etc.);
ii. The name of the individual who drafted or prepared the document;
iii. The present or last known location of the document or other identity of the
individual who has custody of the document; and
iv. Such other information' sufficient to enable Plaintiff to identify the
document, such as the addressee(s), fhe approximate length in pages,
persons who received copies, and a synopsis of its contents. |
b. When used with reference to a person, state its:
i. Name;
ii. Organizational status (i.e,,yrcorporationg_ partnership, etc.);
-iii'. Business addre;s; and
iv. Other similar identifying information, with the exception that if the person
to be i&entiﬁed is an individual then identify as in subparagraph (c).
c. When used with reference to an individual, state his or her: | |

i. Name;
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ii. Last known residence address;
iii. Busiﬁess address;
iv. Job title or position; and
v. Other similar identifying information.
d. When used with reference to a communication:
i. If written, identify the document as in subparagraph (a); and
ii. If oral, state the date of the communication vand the individuals who sent,
received and otherwise had knowledge of the communication, and state the
substance thereof.

7. In lieu of identifying particular documents or communications, such documents or
communications may be attached to the answer to those interrogatories requesting identification
of those documents or communications.

8. Wherever appropriate in these interrogatories:

a. the singular form of a word shall be interpreted as plural;

b. the masculine form of a word shall be interpreted as feminine;

c. "and" as well as "or" shall bé construed either disjunctively or conjunctively as
necessary to bring within the scope of these interrogafories any information which
might otherwise be construed to be outside their scope; and

d. "relation to" means consist of, refer to, reflect, or be in any way legally, logically,
or factually connected with the matter discussed.

9.  With respect to any dpcunient for which a privilege is being asserted, identify such
document by stating:

a. The name, title and job or position of document's author;
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b. The name, title and job or position of document's sender;

c. The name, title and job or position of every person who received or saw the
document or any of its copies;

d. The date of the document;

e. The physical description of the document, including size, length, typed or
handwritten, etc.;

f. A brief description of the document's subject matter;

g. The basis for the privilege asserted; and

h. The name, title and job or position of all persons on whose behalf the privilege is
asserted.

10. With respect to any conversation for which a privilege is being asserted, identify by

stating:

a. When the conversation occurred;

b. Where the conversation oc.:curred;

¢. The name, titlé and job or positidn of each person who was present at or during the
conversation whether or nét such conversation was in person or by telephone;

d. A brief description of the conversation's subject matter; and

e. The name, title and job or position of all persons on whose bbehalf the privilege is
asserted.

' 11. Unless otherwise indicated, these interrogatories are to be answered with respect to

the time period from the date of the incident until the date of the answering of these interrogatories.
12.  In answering these interrogatories, furnish all information available to you,

including information in the possession of your attorneys, employees, agents, investigators and all
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persons acting in your behalf and not merely such information known of your own personal
knowledge. If you cannot answer the interrogatories in full after exercising &ue diligence to secure
the information, so state and answer to the extent possible, specifying your inability to answer the
remainder and stating whatever information or knowledge you possess concerning the uﬁanswered
portions.

13.  These interrogatories which follow are to be considered as continuing, and you are
requested to provide, by way of suppleméntary answers thereto, such additional information as
you or any other person acting on your behalf inay hereafter obtain which will augment or
otherwise modify your answers given to the interrogatories below. Such supplementary responses
are to be served upon plaintiff within 30 days after receipt of such information pursuant to SCRCP
26.

14.  The term “persons” means and includes, without limiting the generality of its
meaning, any natural person; corporate or business entity; firm, partnership, or association; group;
governmental body, agency, or subdivision; committee; comrrﬁssion; or other organization or
entity.

15.  The term “document” has the broadest meaning accorded to it by Rule 33 of the
South Carolina Rules of Civil Procedure. The term “document” includes all written, printed,
electronic, typed, recorded, transcribed, punched, taped, or graphic matter of every type and
description, however and by whomever prepared, produced, reproduced, dissenﬁnated, or made,
in that actual or constructive possession, custody or control of‘ you, including, but not limited to,
all wriﬁngs, letters, minutes, bulletins, comrespondence, telegrams, telexes, memoranda, notes,
instructions, literature, work assignments, noteﬁooks, diaries, calendars, rec;ords, agreements,

contracts, notations of telephone or personal conversations or conferences, messages, interoffice
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or intraoffice communications, microfilm, circulars, pamphlets, studies, notices, summaries,
reports, books, checks, credit card vouchers, statements of acéount, receipts, invoices, graphs,
photographs, drafts, data sheets, data compilations, computer data sheets, computer data
compilations, work sheets, statistics, speeches or other writings, audio .and video recordings,
phonograph records, data compilations from which information can be obtained or can be
translated through detection devices into reasonable usable form, or any other tangible thing which
records information in any way. The term “document” shall include the original and any copies
which differ in any manner whatsoever from the original (whether different from the original
because of notes made on such copy or otherwise) and any drafts thereof. For purposes of this
definition, a document is within the possession or control of you if it is within the possession or
control of any of your attomeys, investigators for your attorneys, independent accountants,
directors, trustees, or any person acting on behalf of or in concert with you or with any of these
persons, or otherwise under their possession or control.

97 &

16.  The terms “relate to,” “relating to,” and “concerning” include referring to., alluding
to, responding to, relating to, connected with, commenting on, in respect of, about, regarding,
discussing, showing, describing, reflecting, analyzing, constituting, or in any way relevant to the
specified subject within the meaning of Rule 26 of South Carolina Rules of Civil Procedure.

17. “Communication” includes any written, electronic or oral communication.

18.  Asused here, the singular form of a noun or pronoun shall be considered to include
within its meaning the plural form of the noun or pronouns so used and vice versa. The male
gender form of a pronoun shall also include the female gender form of the pronoun and vice versa.

The use of any tense of any verb shall be considered to include also within its meaning all other

tenses of the verb so used.
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19.  “And” and “or” shall be construed conjunctively or disjunctively as necessary to

make the request inclusive rather than exclusive.

INTERROGATORIES

1. State the names, addresses, and telephone numbers of all persons known to you to
be witnesses concerning the facts of the case and, with respect to each person identified, please
provide a summary of the important facts known to or observed by such witness and indicate
whéther or not written or recorded statements have been taken from each witness.

2. Identify each written document, memorandum, or other writing in your possession,
or subject to your ;:ustody or control, which pertains to the facts of this case.

3. Identify all photographs, plats, sketches, charts, diagrams, or other prepared
documents in your possession or subject to your custody or control which pertain to the facts of
this case.

4, List the names, addresses, and telephdne numbers of any expert witnesses whom
the Plaintiff proposes to use as a witness at the trial of this case, and, as to each
expert so identified, state:

a. The specific area of explertise in which Plaintiff contends the person identified is
competent to testify;

b. Each and every fact which qualiﬁes the person identified as an expert;

c. Each and every specific opinion(s) such person holds in each area of expertise

which is relevant to this matter;

d. Each and every fact upon which the person identified bases each of his opinions;

and,
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e. Each and every theory, premise, contention, or thing, other than a fact which will
be established in testimony, upon which such witness bases his opinion.

5. Please state whether you have ever been involved in any lawsuit as either plaintiff,
defendant, or witness involving a confidentiality agreement, a non-solicitation agreement, a non-
competition agreement, of concerning alleged violations of confidentiality agreements,
misappropriation of trade secrets, or tortuous interference with business relations and, if so, please
state the nature of the lawsuif, the claims or defenses asserted, and the outcome of the litigation.

6. Identify with particularity and in detail each breach of contract or law you assert,
including but not limited to the facts giving rise to the breach, a quote of the relevant portions (and
not by mere reference to the entire document) of such contract or law, and your construction
thereof.

7. Set forth an itemized statement of and identify all damages, exclusive of pain and
suffering, claimed to have been sustained by the party; de;cribing said damages and method of
computation in detail, including but not necessarily limited to: the nature of the damage; the
amount of lost earnings or profits, if any;'and the period for which loss is claimed.

8. Identify and describe in detail all measures taken by the party to mitigate its alleged
damages in this matter.

9. Identify each and every Encore employee and third-party agent, including but not
limited to agents of Encore’s suppliers, involved in any manner in Encore’s interactive panel sales
efforts to Winston-Salem from 2014 to present, including every employee and third-party agent
who participated in any way in the sales and bid efforts which resulted in Winston Salem’s large-
purchase of interactive panel technology from Encore in 2017. For each person identified:

a. Provide their full name, job title, and company affiliation;
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b. Detail the dates and nature of their activities related to Winston Sale; and
¢. Identify any documents utilized or relied upon by them in any way to market, bid,
and/or otherwise sell to Winston Salem.

10.  List each and every customer or entity to whom Encore sold interactive panel
technology from January 1, 2014 to present. For each customer or entity identified, specify

a. the date of each sale;
b. the type and quantity of products sold; and
c. the gross and net profits Encore received from each sale.

11. List each and every customer or entity to whom Encore sent any document or
communication concerning Clear Touch’s UL certification. For each customer or entity listed,
specify the date of such commum'éation(é), the identity of the sender, the identity of the specific
recipient(s), the method of communication, and the content of each communication.

12.  List each and every customer,. individual, or entity to whom Encore sent any
document or communication concerning Clear Touch’s Pricing or Price List(s) from April 1, 2015
to present. For each customer, individual, or entity listed, specify the date of such
communication(s), the identity of the sender, the identity of the specific fecipieﬁt(s), the method
of communication, and the content of each communication.

13.  Identify each person who provided information or in any manner assisted or
contributed to the preparation of your answers to Plaintiff’s First Set of Interrogatories and
Plaintiff’s First Requests for Production. |

(signature page to follow)
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Respectfully submitted,

ROE CASSIDY COATES & PRICE, P.A.

B S

Do

_Aoshua J. Hudson, S.C. Bar # 100311
-£71052 North Church Street
Greenville, S.C. 29601
(864)-349-2600
(864)-349-0303 fax
JSmith(iroecassidy.com

Attorneys for the Plaintiff

February 16, 2018
Greenville, Squth Carolina
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
) :
Clear Touch Interactive, Inc. f/k/a ) C.A. No. 2017-CP-23-05862
Clear Touch Interactive, LLC, )
_ )y
Plaintiff, )
)
v. )
)
Encore Technology Group, LLC ) CERTIFICATE OF SERVICE
)
Defendants. )
' )

THIS IS TO HEREBY CERTIFY that the undersigned individual has served a copy of
| Plaintiff’s First Set of Interrogatories and First Set of Requests for Production to Defendant by

placing same in the U.S. Mail, properly addressed, and with the correct amount of postage as

follows:

Gregory J. English, Esquire
Rita Bolt Barker, Esquire
WYCHE P.A.

Post Office Box 728
Greenville, SC 29602-0728

Greenville, South Carolina.

February Z’& ,2018

ROE CASSIDY COATES & PRICE, P.A.

.

Carole M. Pegler =~ B \
Legal-Administrative Assistant to

William A. Coates and V. Clark Price
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
)
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, )
‘ )
Plaintiff, A ) MEMORANDUM IN
) SUPPORT OF
V. ) PLAINTIFF’S MOTION
) FOR PARTIAL SUMMARY
Encore Technology Group, LLC, ) JUDGMENT
‘ )
Defendant. )
)

The Plaihtiff, Clear Touch Interactive, Inc. f/k/a Clear Touch Interactive, LLC, (hereinafter
“Plaintiff” or “Clear Touch”), submits this Memorandum in Support of its Motion for Partial
Summary Judgment seeking dismissal of Defendant, Encore Technology Group, LLC’s Abuse of
Process Counterclaim. Clear Touch is entitled to judgment as a matter of law on this counterclaim
becapse : (1) the mere commencement of a civil action cannot amount to an abuse of process; and
(2) the Defendant h;ls not, and is unable to, show a definite act or threat not authorized by the
process, a necessary showing required to sustain an Abuse of Process claim.

L INTRODUCTION

This matter was commenced by the filing of a Summons and Complaint on September 12,
2017, with an Amended Complaint filed the following day, alleging causes of action against
- Encore for (1) Breach of Contract — Mutual Confidentiality Agreement; (2) Breach of Contract —
Resellef Agreement; (3) Trade Secret Misappropriation; and (4) Conversion. With the exception
of the Breach of Reseller Agreement claim, all these causes of action arose out of Encore’s

misappropriation of Clear Touch’s confidential and trade secret information and use of it to

unfairly compete in the marketplace following its decision to break ties with the company.
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Specifically, Encore retained and utilized Clear Touch’s confidential and trade secret information,
mainly in the form of its pricing lists, to unfairly compete with it in the interactive panel supply
business, including by sharing it with a competing supplier and using it to underbid Clear Touch
and convert opportunities from the company following its decision to end its business relationship
with the Plaintiff. Such unlawful pragtices Clear Touch believes continue to date.
II. FACTUAL AND PROCEDURAL HISTORY
A. The Previous Action

.On September 18, 2015 Encore filed an action against Clear Touch and Keone Trask
alleging numerous causes of action, all arising out of Trask not disclosing his relationship with
Clear Touch while an employee of Encore in violation of various common law and contractual
obligations to the company, misappropriation of company trade secrets and company data, and
defamatory statements concerning Encore, as alleged in the Complaint. Those alleged illegal acts
led Encore to decide to terminate its relationship with Clear Touch in the Summer of 2015 and
start carrying ViewSonic interactive panels. It provided formal notification of the termination to
Clear Touch on September 11, 2015 and filed suit about a week later. That case was litigated for
two years culminating, in a week-long trial in September 2017.

In that previous matter, the parties engaged in extensive discovery leading up to trial.
Encore’s withholding of evidence and litigation tactics in the course of that case necessitated the
filing of this matter as a separate action. The relevant timeline of those events is as follows:

Initial Discovery Requests and Production(s)

. Clear Touch served its first set of discovery requests on April 25, 2016.
. Encore served written responses to those requests on July 14, 2016 without

producing any actual documents and instead said responsive documents would be made available.
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J On July 15, 2016 Clear Touch sent Encore a detailed letter outlining the
deficiencies in its discovery responses, and requested it supplement its written responses and

provide a supplemental document production to rectify the many shortcomings.

. Encore provided supplemental written responses and a document production on

August 8, 2016 which failed to rectify many, if not most, of the deficiencies outlined in Clear

Touch’s July 15% letter and were non-responsive or insufficiently responsive to the discovery
requests.

. | Clear Touch filed a motion to compel seeking several categories of information and
documents, includiﬁg requesting Encore provide a privilege log. Encore also filed a motion to
compel for several items.

. Those motions resulted in the Court issuing a Nox)ember 17,2016 Discovery Order.

. Each party made a series of productions following issuance of the Discovery Order.

Encore’s Supplemental Productions

. Encore made a Aseries of productions on November 21 and 22, 2016, December 29,
2016, February 3, 2017, and April 13, 2017, totaling over 200,0100 pages of documents in over
32,000 separate files.
a. In response to the Discovery Order, on November 21, 2016, Encore produced a
CD containing responsive documents ENC 00000510 to ENC 00027245 (26,735
pages of documents).
b. Then on Novembef 22, 2016, Encore produced two additional CDs containing
documents ENC 00027246 to ENC 59470 and ENC 00059471 to ENC 95581
(CD 2). This production was in' excess of an additional 68,000 pages of

documents.
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c. Much of this extensive production was in separate pdf files and unusable in
numerous respects, including not contairﬁng attachments to the emails which
comprised the majority of the production.

d. To address these issues, on December 29, 2016, Encore served Clear Touch with
a flash drive containing a supplemental production with documents Bates
numbered ENC 00027246 through ENC 00202344 to replace previously
produced ENC 00027246 through ENC 00095581. This production included

over 175,000 new pages of documents never before produced to Clear Touch. In

addition, the documents were produced in over 32,000 individual files.

e. Clear Touch attempted to get the December 29" production in a form, format or
platform that made it manageable and reviewable. Those efforts were futile
given the manner in which documents were produced.

o Due té the sheer volume and manner in which the documents were produced,
including lack of any discernable organization, Clear Touch had to upload the documents into
specialized review software in order to review those files. \,

. In order to do this, Clear Touch fequested and Encore agreed to provide documents
bates stamped “ENC 000513- 00202522” in native file format. Encore provided what was
supposed to be all the documents encompassed in that bates range in native format. Those
documents were uploaded to specialized review software in order for them to be in a reviewable
format.

J Given those circumstances, Clear Touch requested Encore consent to a continuance

of the trial date. Encore refused and necessitated the filing of Clear Touch’s first Motion for

Continuance of Trial on March 10, 2017.
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° Encore ﬁercély oppoéed that Motion.

. The Court granfed Clear Touch’s motion, continuing trial and placing it for a date
certain the week of August 28, 2017.

o Clear Touch continued the time-consuming and costly review of the supplemental
production and discovered serious deficiencies which it addressed in an April 6, 2017 letter.

. In response, Encore sent an April 13, 2017 letter along with some additional
documents. (Exh. A -4.13.17 Encore Ltr.). That correspondence also included a document labeled
“Privilege Log” which was comprised of four paragraphs of general objections to broad categories
of documents. Continued attempts to obtain an actual privilege log from Encore were fiercely
resisted.

. Clear Touch was forced to file a Second Motion to Compel on Aﬁril 26, 2017,
seeking amongst other things, én actual privilege log from Encore. A hearing on Clear Touch’s
Second Motion to Compel was set for Monday, June 5, 2017.

The May 31, 2018 Production

. On May 31, 2017, weeks after Encbre had already fought to have the case go to
trial, it provided a 65-page privilege log and an additional 10,000 plus pages of documents in over
4,000 individual pdf files. (Exh. B - 5.13.17 Encore Ltr.). The cover letter accompanying that late
production admitted that in the over a year and a half since filing that action Encore had not
searched for the name of the company they sued - “Clear Touch” - when searching for
responsive emails. (Exh. B at 2)(Stating Encore had searched for “ClearTouch” but not “Clear
Touch” with the space between the words which is the actual name of the company.).

. Clear Touch undertook review of those 10,000 new pages of materials; a process

which was difficult and time-consuming due to the volume and manner of production.
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. After receiving the May 31 letter, privilege log and supplemental production, the
parties continued to work to rectify issues related to Clear Touch’s Second Motion to Compel
through email correspondence and in a phone call the morning of June 5®. In that call, they agreed
to forego the hearing as they believed an agreement on those issues had been reached. Resolution
of those issues took some time and impaired Clear Touch’s ability to move forward with defending
the case, by, among other things, hindering the taking of several depositions, including a corporate
30(b)(6) depositioh covering over 30 issues, and that of Encore’s expert.

. The May 31% production contained documents that for the first time alerted Clear

Touch to the possibility that it may have one or more claims against Encore due to its

misappropriation and illegal usage of the company’s confidential and trade secret information to -

unfairly compete with it in the marketplace. (Exh. C — Collection of Docs. From 5.31.17
Production).! This revelation was in June of 2017; approximately two months prior to the trial
date of what was alréady a complex business case related to Mr. Trask’s and Clear Touch’s alleged
_actions preceding Encore’s decision to terminate the relationship.

. To make matters worse, Encore informed Clear Touch it would not have
availability for any depositions until the last week of June 2017 at the earliest, leaving Clear Touch
approximately two months to take numerous depositions it had not been able to proceed with under
the circumstances created by Encore’s discovery tactics, including withholding of evidence and
not producing a real privilege log until May 31, 2017, and prepare a complex case for a week-long
trial.

° Furthermore, following the Parties’ morning call on June 5%, it was revealed that

Encore had not included all documents labeled “ENC 000513 - 00202522 in the native file format

! The pricing has been redacted from the filed copy of this exhibit due to the confidential and sensitive nature of that
information. Unredacted copies will be provided to the Court at the hearing on these motions.
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as agreed. These were the files loaded to the review software and reviewed by Clear Touch. The
extent of that omission was unknown at the time. It took further exchanges between the parties
during which time Encore defended its omission by claiming the native format of the document
Clear Touch discovered was omitted was “paper” and therefore rightfully left out. Encore latef
claimed that this single document Clear Touch happened to discover was omitted was the only

document not in the files provided.

° From the moment of the May 31, 2017 production, Encore did not take its
withholding of evidence seriously and attempted to downplay its significance in order to push the
case to trial.

. Given the circumstances created by Encore’s actions and discovery tactics, an
August 2017 trial date was unreasonably burdensome to Clear Touch. Despite that, Encore would
not consent to a coﬁtinuance of the trial date and Clear Touch was forced fo filea Sccond Motion
for Continuance on June 6, 2017. Encore fiercely opposed that Motion as well, claiming that the
documents produced on May 31% were irrelevant to the case and their late production therefore did
not warrant continuance of the trial date. The Court gave the parties a few additional weeks and
set the trial for the week of September 25, 2017.

B. The Present Actioh

Given thc circumstances created by Encore’s actions, Clear Touch set about preparing for
trial of the original action and filed the instant case on September 12, 2017. This was the only way
Clear Touch could have a full and fair opportunity to seek redress for Encore’s unlawful actions.
The extent and resulting damage of these actions could not possibly be adequately ascertained
before the September trial date. To do so, Clear Touch would have to amend its pleadings to

include counterclaims based upon different facts and events all occurring after what Encore
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deemed the relevant timeframe, issue discovery requests related to those events, identify and
depose additional witnesses involved in or related to Encore’s illegal unfair competitive actions,
and establish the extent of damage caused by those acts likely by use of an economic expert. Such
a feat is undeniably impossible in under four months; much less when that time is dedicated to
Ipreparing to try a week-long case in a complex matter filed two years prior to trial. Encore kﬁew
this, created the untenable situation, and necessitated Clear Touch file this action to protect itself
and ensure Encore would have to answer for its illegal activities.

Encore was able to try the previous action before a jury who never heard of its unlawful
acts and ultimately obtained a favorable verdict against Trask and Clear Touch.

Response(s) and Motions

In response to Clear Touch’s Complaint, Encore filed an Answer and Counterclaims on
November 16, 2017 asserting counterclaims for (1) Breach of Contract; (2) Breach of Contract
Accompanied by Fraud; and (3) Abuse of Process. The first twoi counterclaims are based upon
Clear Touch’s alleged breach(es) of the Reseller Agreement, with Encore copying and pasting the
allegations from the previous action between the parties as the purported facts supporting those
claims. (See Ans. at § 65-93).. The Abuse of Process counterclaim is based upon Clear Touch
filing this action. Clear Touch filed an Answer to the Counterclaims on December 21, 2017,
asserting that Encore’s counterclaims were barred by res judicata, among other things.

Clear Touch served its first set of discovery requests on February 16, 2018. Those requests
included requests for documents and information concerning Encore’s bidding of opportunities
well after it ended its relationship with Clear Touch, including the bids, quotes, purchase orders,
and invoices related to a large 2017 sale to Winston Salem. The deadline for Encore responding

to those requests passed without any response. On March 21, 2018, Encore filed a Motion to
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Dismiss. The next day Encore requested an extension on its response deadline of 30 days after
that motion was resolved. Clear Touch granted that reduest.

On March 27, 2018, Clear Touch filed a Motion to Dismiss Encore’s contract
counterclaims upon res judicata grounds because they are both claims aﬁsing out of the same
transactions and occurrences involved in the previous action it could and should have brought in
that case but chose not to do so. The same day, Clear Touch filed a Motion for Partial Summary
Judgment on Encore’s Abuse of Process counterclaim upon the basis that it cannot establish the
elements of that cause of action; namely that it is unable to ShO\.V a definite act or threat not
authorized by the procéss as required to sustain that claim.

III.  APPLICABLE LAW

Summary judgment is proper when there is no genuine issue of material fact and the
nonmoving party is entitled to judgment as a matter of law. S.C. R. Civ. P. 56(¢); M&M Group,
| Inc. v. Holmes, 379 S.C. 4A68, 666 S.E.2d 262 (S.C. App. 2008); see also Bruce v. Durney, 341
S.C. 563,534 S.E.2d 720 (Ct.App.2000) (holding a motion for summary judgment shall be granted
if pleadings, depositions, answers to interrogatories and admissions on file, fogether with
affidavits, if any, show there is no genuine issue as to any material fact and moving party is entitled
to judgment as a matter of law). The court must view the evidence and all reasonable inferences
~ that may be drawn from it, in a light most favorable to the nonmoving party. Connor Holdings,
LLCv. Cousins, '373 S.C. 81, 644 S.E.2d 58 (2007). While the court is bound to view the evidence
in a light favorable fo the non-movant, it must also abide by the “affirmative obligation of the trial
judge to prevent factually unsupported claims and defenses from prbceeding to trial.” Bouchat v.
Baltimore Ravens Football Club, Inc., 346 F.3d 514, 525 (4" Cir. 2003). Finally, “[a] party

opposing a properly supported motion for summary judgment ‘may not rest upon the mere
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allegations or denials of [his] pleadings,” but must ‘set forth specific facts showing that there is a
genuine issue for triai.”’ Id at 526. Once the moving party carries its initial burden, thé “opposing
party must...‘do more than simply show that there is some metaphysical doubt as to the material
facts ‘but ‘must come forward with specific facts showing there is a genuine issue for trial.””
Baughman v. Amer. Telephoné & Telegraph Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545
(1991)(internal citations omitted)(emphasis in original). When plain, palpable, and indisputable
facts exist on which reasonable minds cannot differ, summary judgment should be granted. Pye
v. Aycock, 325 S.C. 426, 480 S.E.2d 455 (S.C. App. 1997).
A. Encore Cannot Sustain its Abuse of Process Counterclaim

Encore has not and cannot establish the essential elements of its abuse of process
counterclaim; entitling Clear Touch to judgment as a matter of law on this spurious counterclaim.

A party alleging abuse of process must establish two essential elements: (1) an “ulterior
purpose,” and (2) a “willful_act in the use of the process not proper in the conduct of the
proceeding.” Hainer v. Am. Med. Int’l, Inc., 328 S.C. 125, 136,492 S.E.2d 103, 107 (1997). The
claim “provides a remedy for one damaged by another’s perversion of a legal procedure for a
purpose not intended by that procedure.” Food Lion, Inc. v. United Food & Commercial Workers
Intern. Union, 351 S.C. 65, 69, 567 S.E.2d 251 (Ct. App. 2062).

1. First Element — Ulterior Purpose

As for the first elemgnt, “[a]n ulterior purpose exists if the process is used to gain an
bbjective not legitimate in the use of the process.” First Union Mortgage Corp. v. Thomas, 317
S.C. 63, 74, 451 S.E.2d 907, 914 (Ct. App. 1994). “There is no liability where the defendant hés

done nothing more than carry out the process to its authorized conclusion, even though with bad

10
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intentions. ”  Anderson’s Requests to Charge § 2-2 Abuse of Process — Elements; Hainer v.
American Medical Intern., Inc., 328 S.C. 128, 136 (1997).

The improper purpose usually takes the form of coercion to obtain a collateral

advantage, not properly involved in the proceeding itself, such as the surrender of

property or the payment of money, by the use of the process as a threat or club.

There 1s, in other words, a form of extortion, and it is what is done in the course of

negotiation, rather than the issuance of any formal use of the process itself, which

constitutes the tort. The commencement of a civil action by the service of a

summons...cannot amount to the tort known as abuse of process, which is the

malicious misuse or perversion of the process for an end not lawfully warranted by

it. ’ :

Id. Here, Clear Touch filed a legitimate Complaint seeking to recover for the damages caused by
Encore’s unlawful actions, and the alleged ulterior purpose claimed by Encore in its pleadings, is
without merit on its face, and even if meritorious cannot support its abuse of process counterclaim.

Encore claims Clear Touch’s “ulterior purpose” in filing this action was to gain objectives
not legitimate in the use of the process, specifically attempting to get Encore “to settle the Prior
Action on terms favorable to Plaintiff and Trask.” (Ans. and CC ] 95).

First, there are no allegations, other than by pure inference, and certainly a total absence of
evidence that Clear Touch’s purpose was to utilize the filing of this action to broker a favorable
settlement of the prior case. “An allegation of an ulterior purpose or ‘bad motive,” standing alone,
is insufficient to assert a claim for abuse of process.” Food Lion Inc. v. United Food and
Commercial Workers Intern Union, 351 S.C. 65, 74 (2002); Hainer, 328 S.C. at 136(explaining
that no liability for the tort exists “where the defendant has done nothing more than carry out the
process to its authorized conclusions, even though with bad intentioné.”); see First Union, 317
S.C. at 75(“Because First Union simply carried the attached process to its authorized conclusion,

its actions as a matter of law do not constitute abuse of process.”); Prosser & Keeton on Torts 897

§ 121 at 897 (5™ Ed. 1984)(“[E]vena pure spite motive is not sufficient where process is used only
p

11
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to accomplish the result for which it was created.”). Contrary to Encore’s bald accusations
otherwise, Clear Touch’s purpose in filing this was to obtain justice and compensation for
Encore’s misappropriation of its trade secrets and other unlawful acts having a detrimental impact
on the Plaintiff and its business. This is the very purpose of our civil court system and the filing
of this action cannot satisfy the ulterior purpose element necessary for Encore to sustain its claims.
If Encore’s accusation was true, then Clear Touch would have either attempted to assert these
claims as counterclaims in the previous suit or not taken steps to progress this litigation following
trial in the other matter. In reality, this action was filed on September 12, 2017 before trial started
in the previous action to ensure Clear Touch was not susceptible to an argument its claims were
waived. As detailed above, that was necessary due to Encore’s actions including withholding
evidence and other litigation tactics in the prior action. Clear Touch ﬁas since invested time and
money in pursuing this case, including serving discovery in February 2017. The filing of
dispositive motions has stalled the discovery process, which when those motions are resolved,
Clear Touch fully intends to pursue. Encore’s paltry attempts to satisfy this element of its abuse
of process counterclaim are pure supposition from a myopic viewpoint, lacking adequate grounds
and contradicted by the undeniable obj ective facts.

Second, Encore’s allegations of Clear Touch’s ulterior purpose or “bad motive” were true,
then Clear Touch would not have pursued this matter following trial in the prior action. Instead,
Clear Touch would have attempted to amend its pleadings to allege the claims asserted as
counterclaims and at least be able to present evidence of Encore’s unlawful actions to the jury.
Réther than do that, Clear Touch was forced to file é new action in order to have adequate time to
develop its claims and litigate them properly. It was Encore’s deliberate acts, withholding of

evidence, and gamesmanship that created that situation. It has already benefited from those actions

12

820

"29850€2d0LL0Z#ISYO - SYI1d NOWNOD - ITUANITHO - Wd £1:2L 62 IN 8102 - G114 ATTYOINOYLOTT3



by not having the jury hear evidence of its own trade secret misappropriation and illegal activities

during trial. The audacity of Encore filing a counterclaim accusing Clear Touch of abusing the

process under these circumstances is shocking, offensive, and the height of hypocrisy.
2. Second Element — “Willful Act” Not Authorized by the Process

As for the second or “willful act” element, the Soutﬁ Carolina Supreme Court has stateé
that “[s]ome definite act. .-not authorized by the process or aimed at an object not legitirhate in the
use of the process is required.” Hainer, 328 S.C. at 136. Thus, this element is comprised of “three
components: 1) a ‘willful’ or overt act 2) ‘in the use of the process’ 3) that is improper because it
is either (a) unauthorized or (b) aimed at an illegitimate collateral objective.” Food Lion, Inc., v.
United Food & Comm. Workerfs Intern. Union, 351 S.C. 65, 71 (2002). Encore fails to allege and
cannot show this essential element because Clear Touch’s institution and pursuit of this action was
and is a lawful use of the process for its essential purpose of resolving civil disputes. and recovering
damages for another’s unlawful conduct. Again, outside recitation of the claims’ elemehts, Encore
makes no allegation of specific willful conduct; much less present evidence of it.

Encore’s pleadings are merely a recitation of this second necessary element, summarily
claiming that “[b]y unjustifiably filing the [sic] this action against Encore, Plaintiff committed
willful acts in the use of the process nbt proper in the cénduct of the proceeding, aimed at an object
[sic] not legitimate in the use of the process, and for the primary purpose of achieving é collateral
aim.” (Ans. and CC 7 97). Those “willful acts in the use of the process not proper in the conduct
of the proceeding” are never identified by Encore and rest on the premise the present action was
“unjustiﬁably” filed. Encore’s pleadings are bald allegations of an ulterior motive from which it

wishes the Court to infer Clear Touch undertook some willful act that was improper in the conduct

13
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of the proceeding. The Courts have held such an inference cannot be made and an abuse of process
claim proceed based on such accusations:

Food Lion’s argument is premised on its belief that alleging the Union undertook
the acts “for collateral purposes” sufficiently alleges the improper nature of the acts.
We disagree. An allegation of an ulterior purpose or “bad motive,” standing alone,
is insufficient to assert a claim for abuse of process. Hainer, 328 S.C. at 136, 492
S.E.2d at 107.

Furthermore, although an ulterior purpose may be inferred from an improper willful
act, “the inference is not reversible and it is not possible to infer [improper] acts
from the existence of an improper motive alone.” Keeton, supra, § 121 at 899; see.
72 C.J.S. § 107 at 696 (“Misapplication [of the process] will not be inferred from a
wrongful purpose.”). Hence, to sustain a claim for the tort, a party must allege facts
sufficient to show not only that the lawsuit was brought for an ulterior purpose, i.e.,
for collateral reasons, but that willful acts were taken through which the process
was misapplied or abused. See Huggins, 249 S.C. at 214, 153 S.E.2d at 697 (“The
abuse, the perversion, of the process ... is the foundation of the cause of action....”);
Kirchner, 229 1ll.Dec. 171, 691 N.E.2d at 116-17 (“The mere use of the legal
process ... does not constitute abuse of process. ‘Some act must be alleged whereby
there has been a misuse or perversion of the *75 process of the court.” ”’) (citations
omitted). To hold otherwise would vitiate the requirement of having to allege both
elements of the tort-an “ ulterior purpose” and an improper “willful act”-because a
bald allegation that various acts were undertaken for collateral purposes would, in
effect, be simply alleging an ulterior purpose.

Food Lion, 351 S.C. at 74-75.

Most brominently, Encore must show that this alleged improper collateral objective was
the' sole or paramount reason for Clear Touch filing this action. Food Lion, 351 S.C. at
75(“[L]iability [for abuse of process] exists not because a party merely segks to gain a collateral
advantage by using some legal process, but because the collateral objective was its sole or
paramount reason for acting.”). Clear Touch denies that its filing of this action was motivated by
malice or for an illegitimate collateral purpose.’ Even if the Court views the allegations in a light
most favorable to Encore as the non-moving party, it has not alleged nor offered anything to show

Clear Touch’s sole or paramount objective in filing suit was for-the fulfilment of an improper
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collateral objective, assuming that negotiating a favorable settlement to the prior action qualifies
as such an improper objective. Thus, Clear Touch’s filing of this action in which it seeks to recover
for Encore’s unlawful actions simply cannot serve as an adequate basis for Defendant’s abuse of
process counterclaim because the “willful act in the use of the process” is lacking.

Encore’s claim that Clear Touch had an improper motive in filing this action — to broker a
favorable settlement of the prior action — is a ridiculous, baseless, and unsuppértéble accusation
that could not be farther from the truth. Clear Touch’s pleadings and exhibits to complaint show
a viable and legitimate claim potentially worth a substantial amount of damages. Simply stating
otherwise cannot afford Encore judgment as a matter of law.

The irony and hypocrisy of Encore asserting this counterclaim cannot be overstated. It was
Encore’s withholding of vital evidence, late production of it in a ten thousand plus page document
dump less than four months prior to trial, unreasonable and aggressive opposition to Clear Touch’s
request that the trial date be continued to allow development of its claims, and other untoward
litigation tactics which lead to Clear Touch having to file this action. For it to counterclaim for
Abuse of Process is the height of Hypocrisy and should not be rewarded. Encore must face
consequences for its actions.

IV.  CONCLUSION

Based on the foregoing, no genuine issues of material fact exist and therefore the court
should properly grant summary judgment in favor of the Plaintiff on Defendant’s Abuse of Process
counterclaim as a matter of law. S.C. R. Civ. Pro. 56.

(signature page to follow)
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Greenville, South Carolina

July 29, 2018

Respectfully submitted,

ROE CASSIDY COATES & PRICE, P.A.

/s/Joseph.Q. Smith

Joseph O. Smith, S.C. Bar # 77475
Joshua J. Hudson, S.C. Bar # 100311
1052 North Church Street (29601)
P.O. Box 10529

Greenville, South Carolina 29603
(864)-349-2600 Telephone
(864)-349-0303 fax
JHudson@roecassidy.com
JSmith@roecassidy.com

Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS
' ) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
) A
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, )
| ) -
Plaintiff, ) MEMORANDUM IN
) SUPPORT OF
V. ) PLAINTIFF’S MOTION
) FOR PARTIAL SUMMARY
Encore Technology Group, LLC, ) JUDGMENT
)
Defendant. )
)

- Exhibit A

April 13, 2017 Letter from Encore
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W Y C H E

Attorneys at Law

April 13,2017

BY FIRST CLASS MAIL AND BY E-MAIL

Joseph'O. Smith, Esq.

ROE CASSIDY COATES & PRICE, P.A.
1052 North Church Street
Greenville; SC 29601

Re:  Encore Technology Group, LLC v. Trask; et al., Case No. 2015-CP-23-05757
Dear Josh:

In response to your letter dated April 6, 2017, we hereby serve upon you: Plaintiff’s Privilege
Log. Contraryto the assertions in your letter, Encore has produced all respons:ve non-
privileged documents to you.

Notwithstanding the foregoing; selely‘t_o attempt to avoid additional discovery disputes, Encore -
is producing the following documents via Sharefile: \

1. Post-September 10 2015, documents regarding Mr. Trésk and Clear Touch. As
you know, Encore terminated its Reseller Agreement with Clear Touch on September 10,2015,
because of Defendants’ breaches of their contractual and fiduciary-duties to Encore: Those
breaches formed the basis of the lawsuit filed on September 18,2015, Accordingly, we believed
that all documents regarding Mr. Trask and Clear Touch dated or. created onor afier September,
11,2015, were created in ant1c1pat10n of htlgatlon and trial and therefore are work: ‘product.
Nevertheless we hiave re-reviewed those docunients and are producmg docurments that fall after
this:date as ENC/00203249-203437; none of whichri s relevant to the litigation.

2. Expert-materials. All Tesponsive wriften materials have been- produced The other
information you reference was shared orally with the expert.. Of course, _you may: mquxre about:
this information when you. depose him, Although we do ot believe thiey are responsive; we are:
producing the cover and scheduling messages with the’ expert and re-producing the substarntive.
documents-that were aftached ass ENC 00203438-204370.

3 Encote financial documents. You réquest four:additional categories of
-dociiments::

a. Revised Excel spreadsheet Encore produced to you an Excel spreadsheet;
asiit existed in the-ordinary:course of business in‘both PDF and native formats. Because you

W Y C H E

PROFESSIONAL ASSOCIATION,

44 East Camperdown ‘Way, Greenville, SC 29601-73512
pi 864:242:8200 | f: 864.235. 8900
www.wyche.com
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W Y C H E

Apil 13,2017
Page-2:

have the document in nafive: format; you could hide any.columns. that you do nof warit to use iti
questioning the witnesses. :Although it-has o obligation to create a new. document for you;
Encore has attempted to.create.a-new, ~abbreviated version of this spreadsheet based upon your
prior: -e-miail on the subJect vhich is produced as.described in Section 3.d below..

b. Encore’s Profit-and Loss Statement from Mav 2014-December2016. The
Discovery Order directed Encore-to ‘produce financial documents “pertaining only to the
interactive video panel. components .0f its business and documents supportlng its damage claims
concernitig such businiess.” Eficore has done this. The broadér Profit and Loss Statement you
request from May 2014-December 2016 goges beyond this requirement: and is.after your, client left
Encore’s employ; so is neither responsive nor relevant.

c. Encore’s. Lirie of Cred1t documents Encore has.already. produced all
documents rev1ewed by 1ts expert regardmg its lme of credlt Nevertheless Encore 1s producmg

cwr@.d,lt

v d.  ‘Interactive Video Financials for December 2016. This information was
not i existence when the Discovery Order was entered and Encore made its production of thesé
financials. Encore is produgcing documents ENC 00202557-203218 to iriclude December 2016,

In your e-mail dated April 12, 2017, yow also requested any documents from July —~ September.
2015 discussing or pertaining to. Encore’s:.termination of the Reseller Agreement. The only such
documents are privileged attorney-client communications and therefore there is nothirg else to
produce.

With the foregoing; Encore’has exceeded its obligations in satisfying your requests.

Sincérely;,

$64247.8247
.genglish@wycﬁe.com

GJE/sc ’

gc: Mr. Todd Newnam (by-email)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
)
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, )
)
Plaintiff, ) MEMORANDUM IN
) SUPPORT OF
V. ) PLAINTIFF’S MOTION .
) FOR PARTIAL SUMMARY
Encore Technology Group, LLC, ) JUDGMENT
. )
Defendant. )
)

Exhibit B

May 31, 2017 Letter from Encore
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W Y C H E

Attorneys at Law

May 31, 2017

_'BY HAND DELIVERY AND BY. E—MAIL
Joseph O. Smith, Esq.

ROE CASSIDY COATES & PRICE, P.A.

1052 North Church Street

Greenville, SC 29601

Re:  Encore Technology Group, LLC v. Trask, et al., Case No. 2015-CP-23-05757
Dear Josh:

We were surprised by Defendants’ Second Motion to Compel filed on May 15, 2017, which
inaccurately stated that “Defendants have attempted to resolve these issues with the Plaintiffin
good faith.” To the contrary, following our letter dated April 13, 2017, the only remaining issue
you raised with us concerned the Privilege Log, which Rita was actively trying to resolve with
you by telephone.

Defendants, however, filed a Second Motion to Compel that raises three issues:

1. Plaintiff’s Response to Defendants’ Request 14: Defendants expressly made these same
arguments in their first motion to compel and they were denied. See Discovery Order filed
November 17, 2016, at 4 (“The balance of Defendants’ Motion to Compel is denied ....”). In
addition to not consulting with us about this, it is improper to seek to re-litigate this issue.

2. Privilege Log: As you know, we offered repeatedly to amend the privilege log to try to

satisfy your concemns regarding it. Enclosed is our Amended Privilege Log, which we believe
should satisfy you completely.

3. . Post-September 102015, documents regarding Mr. Trask and Clear Touch, As you
know, Encore terminated its Reseller Agreement with Clear Touch on September 10, 2015,
because of Defendants’ breaches of their contractual and fiduciary duties to Encore. Those
breaches formed the basis of the lawsuit filed on September 18, 2015. Accordingly, we believed
that all documents regarding Mr. Trask and Clear Touch dated or created on or after September
11, 2015, were created in anticipation of litigation and trial and therefore are work product.
Nevertheless, solely to resolve the issue, we have amended the Privilege Log and are producing
documents that fall after this date.

W 'Y C HE

PROFESSIONAL ASSOCIATION

44 Egst Camperdown Way, Greenville, SC 29601- 3512
p: 864.242.8200 | f: 864.235.8900
www.wyche.com
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W Y C HE

May 31, 2017
Page 2

You will note that the documents produced on the enclosed flash drive include additional email
communications beyond those produced on April 13, 2017 as ENC 00203249-204370.
Following your conversations with Rita regarding the privilege log, Encore re-conducted its
email search in an effort to ensure that all documents had been produced. Upon manually
reviewing this search, Encore discovered the search terms inadvertently excluded certain emails,
although none of them are relevant to this case.

Specifically, Encore discovered that, although its IT Department used “ClearTouch” in earlier
searches, the spaced version “Clear Touch” was inadvertently left off. In this latest review,
Encore also discovered that, when it endeavored to reduce the production of duplicate emails for
the April 13, 2017 search (following your earlier protestations of duplications in Encore’s prior
productions), in some cases the effort to de-duplicate had deleted initial emails that were part of
a multi-thread chain but were in an attached rather than string format. Encore has remedied
these issues. Again, we do not believe that these additional emails are relevant to this case, but
are producing them herewith as ENC 00204371-00214720.

Please confirm that the foregoing satisfies your requests.

Sincerely,

864.242.8247
genglish@wyche.com

GJE/sc

cc:  Mr. Todd Newnam (by-email)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
. ) ‘
Clear Touch Interactive, Inc. f/k/a Clear ) C.A. No.: 2017-CP-23-05862
Touch Interactive, LLC, )
) |
Plaintiff, : ) MEMORANDUM IN
) SUPPORT OF
V. ) PLAINTIFF’S MOTION
‘ ) FOR PARTIAL SUMMARY
Encore Technology Group, LLC, ) JUDGMENT
)
Defendant. )
)

Exhibit C

Collection of Documents from May 31, 2017 Production
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?"0'“ J'Z’Y Snelgrove <anelgrove@encoretg com>

¥ 2 B : R i it
Let mkw'fvuwntvthghgd these:

Thanks!

; Sub]ect- ‘FW Request for Quéte Spartanburg SD #5 ViewSonlc

: Jw,z

s

xcn soesﬁ UK
‘o 50701+ Ut

T AR T

. % B gt
0. AN
bt B
H10;

HIC
HC

j,ér;: s

“Viewsgnic:
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R CDE6560T
: CDE7060T'

say««Q*\ﬂ\

. |NMP710 P8°

QUOTE' ORDER INFORMATION
o Asof2/3/16, B

‘W062867473

167440

Biilto: . . . )
ENCORE TECHNOLOGY GROUP .

48 e o Tiia

‘Shi -{o

] ENCQRE

TECHNOLOGY"
GROUP; LLE:
2000 WADE'

HAMPTON BLVD,:
SUITE 210~
“GREENVILLE ' SC.

'_29615

Reseller

833

h KU, L [

i ‘synnexipn| WIg- Desc

T{FAssTAds cpgsgaox EVIEWSONIG. 555

’ 1 : (645viewable)

, : 1 i (
! I i t.

K i :‘ 1:- . i

I 2 :

i !

H ,b

1 i

e -.* - I larescreenu B e He o
42145223 7CDEZQSOT76690780151WIEWSON 7087299 oo TN
| . ' i!(GSﬁwewable); i B
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‘«‘W s

X

“Good afternoonl . Another éustomer that we have provided quotes for ClearTouchis:

610 Dupre Drlve
Spartanburg, SC 29307

-‘!“!‘.‘-..,—E‘LG"’ME FRAA ; e s ; : M T R

~ e Lo . - : o e o o b

' Spartahburg School Dlstnct’l épp.ortunlty Quote Request::

834

“ENC.00211135;
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“From:: Joy Snelgrove <)snelgrove@encoretg.com >
Ce: - Matt quler' .!oy Sne grove-
‘Siibject:. Spartanburg School District S Opportumty Quote Request-?

1asoR;

‘Goo”df:éftéfhbéh!r Anothier customer that we'have provided quotes for CléarTouch is:

: Spartanburg Schoo! Dlstruct #5.
! ‘

100 North Danzler Road. :
puncan,,sc 2_9334

Thank yoii for your assistance.

836
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- From;-
Sent.
'I_'o:

e
Subject::

Jason;

 Goog afterhoon! 'Aﬁa_théf..'éustb;ﬁe} that e have'provided quotes to Various schoolsiin theiDistrict i3’
: “Spartanburg Schocl sttnct §2°
»3231°0ld. Furnace Road
Chesnee SC

iThev have purchased CIearTouch 70” panels at, one of their high schools for 3 new Wing; last year and. one ih‘lS?
j 30 ) t g th =past6 monthswe*

Thiank you for your assistanca..

'ENC, 002: 1 234'
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How does Mdnday the 28%; Wednesday.thie 30 or Thiursdaythe 1 look for you guys?;

‘Thank you;

From' Matt,‘F “w!ev

"HéWéf»opw

Anderson‘-School District’ 1
Wllhamsto 56

from SMART So thls is a good opportunltv fon many more panels down the road

if I glve you our current part numbers, can you convertfplease? Also, 1 wasn t sure If you have a sotutlon

TN
oty

.

N p
[ e

Y

¥

i
PR &

{Convertlble Stand; a5

- JENC 00211238:
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SContract:

TR AR N <l e s

cnien, e

ewSonic cﬁ?ﬁ‘_ﬁel SPA.
CDE7060T +WNIK-047

o

~Cleartouch-

5065H+UH10.

839

‘ViewSonic Channel SPA:

.CDEB560T +WNIK-047

‘M
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‘From::

Megan'Whlte <mwhtte@encoretg com> .

k Sent Tuesday, November'lo 2015 1127 AM
To: Megaanhcte <mwhute@encoretg com>
Suhject- Fwd Folfow upu

:Can‘you-please Guote?

) Bamelle‘St ”ngel
Accaunt Execunve;s :

e &

Qé:_e ng_.l_@.n corer
; 704 280 1 489 v
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Damelle Stengel <dstengel@encoretg coms:

ebster: <Jasor Webster@vrewsomc com>k
L,J‘t to. beat keong)

Fakeigokit thisiid:

ENC001437

841
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From: Matt Fowler <mfow|er@encoretg coms>

Spec“ 1Ct tlons

Your written; quote: faust be for the: fo]lovwng equxpment
No other brands or mode]s,wﬂ] be considered,

? Four (4) m'litS‘

842
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(Let me know if ycsu can be any«more aggressive here smce ,you know Clear touch pncmgj

N

.ﬁc vunb .Earcwbm] i
«'Jst 74 'I(?___nw‘ :
7042601489

’Megan Whlte‘

In’ 050/35 Raprssaneabfvae

864326 3604* ‘

. From. amelle Stengel
; Sent' Wedn'e day, Novembe

: are hlgher than B(:;Igetek/_year J: o]

and cdmpare an

R e EECR R L 4
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from: Rogers, James <James.Rogers@spartanburg2.k12.sc.us>
Sent: Tuesday, January 19, 2016 12:17 PM

To: Joy Snelgrove

Subject: RE: Chesnee High School

Thank you for the follow up. | assume the functionality of the ViewSonic is the same as the ClearTouch so a demo would
not be necessary unless there is a significant difference. We look forward to receiving the updated quote,

Thanks,

Jimmy Rogers
Social Studies Teacher

Chesnee High School
795 S. Alabama Avenue
Chesnee, SC 29323
864.461.7318 ext. 4552

From: Joy Snelgrove [mailto:isnelgrove@encoretq.com]
Sent: Tuesday, January 19, 2016 10:06 AM

To: Rogers, James

Cc: Joy Snelgrove; Matt Fowler

Subject: FW: Chesnee High School

Mr. Rogers,
Good morning and Happy New Year! We appreciate the opportunity to assist you!

Encore is no longer working with ClearTouch due to the long lead time for product delivery. Encore
management did some research and found that the manufacturer of ClearTouch which is CVTE
(Chinese company): http:// product/commercial/:also manufactures the same
product under the brand name ViewSonic.  ViewSonic is a much larger company that utilizes
distribution for stocking and quick shipments and their physical headquarters. is m California.

Example US-based Company that resells CVTE Displays with custom bezel and Séewo Software:
/ ic. .

Viewsonic also. provides the interactive products for Accuweather:

http://www.avnetwork.com/av-technology/0002/accuweathers-dk-strateqy/96018,

‘We have requested pricing for their 70" Interactive Panel and will provide you a quote comparable to
the other 8 classrooms that Chesnee High School has purchased.

If you would like we can arrange for a demonstration of the ViewSonic. if you have any questions
please let us know. Have a great afternoon!

ENC 00213310
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"é‘C-;

Sub]ect'“‘— k .’ e et e

Attach‘*’

“M"at,t.;{,

' httpﬂm_\aug. vsonic;

‘John Dockerv
' Account Executwez
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From.
Sent.
«sT .&

v_(_;q:f--; fJoy Snelgrove < anelgrove@encdretg com>
-Subject:: Spartanburg&SD 2 Carhsle Foster 8! Grove ES FW Updated Quote for
h 'Room 200* S

9

‘> 1'?“

%Subjéct vFWa Upd_ated Quote for Room .200

&

- Carolyn;.

Soodmorhingi 1 hope acat

Lwdnted to follow-up’ on the attached guote for the Cleartouch Interactive; TV."- Dndyouhaveany
~questions. or nééd: anythmg further?

"Have a great Friday!/.

" f_G"izoiifmorn/ihg.!% ‘Tﬁankzvquffénihe;qppq,nuni.t«_y;t -assit

Y ’“Mat" SembergerA

ENC 00711087
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From:.

ch
+ Subject:;

"What is Jason contact info:

. Sent from my Venzon Wzreless 4G LTE DROID

3499 00is. pnce to dustn on 76"

e

!He sand thxswas not thear bottom !ine number should thIS come to a casewhere thev need to be mare competltive Ifi

e W p e f e

Sent- Tuesday, September 15 2015 12 34 PM*
To' Matt Fowler smfow!er@encoretg com>

Subject Re. Mtew onic:

L A

Prici ng uest:on

Our costs héedfj{d"be’iﬁ rmewitﬁ. the f’rég:lstére"di 5;;eaaf“créarftoueh

ENG 00211 126+

T 847
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From.

Sent.z

'row

ce:
“Subject:;
' Auachments-;

W \:.‘ .
: ;Hi Ben, .

LR 5 T K

dare justat what tdﬁné&V|é

sadomg with"ClegEi}

not even cover avellume

rocess, we will be at:6:25 and ouriristall costs to'customer, do

4Can VnewSomc do any better to, get m the door here: and hopefull“"‘get Clear Touch out?j

“1'am. sure you agree that most aref 1 ak i
‘ discuss this. with our, CEO and Manager L
" espec:a[ly since we have had more than'a fev\f go

et !T\QKQOWQ:

*iThanks. .

0 e‘margm on pa

o

Rt PRl il e B g

848

1§ and I am not being greedy but we really have to then
o a8 eas vell at this’ mark up.andl feel qunte certaln it wm be challenged
) backs Jate ywhich puts usin ahcj)l‘g.

- ‘EN@00214450;
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Joy Snelgrove </O=FIRST ORGANIZATION/OU=EXCHANGE |
From: ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/
CN=03CEFF398FE34957A7F30012EC4FEC75>

Sent: Tuesday, April 19, 2016 1:45 PM

To: Brown, Sherri <Sherri.Brown@spartanburg2.k12.sc.us>

Cc: Joy Snelgrove <jsnelgrove@encoretg.com>; Matt Fowler
<mfowler@encoretg.com>

Subject: RE: Quote 102964

Attach: Quote017323v1 - Carlisle Foster's Grove ES - Viewsonic 70in ITV Wall
Mounted 4-18-16.pdf; Quote012964v2 - Carlisle-Foster's Grove ES -

Cleartouch 70in H+ ITV Wali mounted 6- 3- 15 jrs. pdf

Sherri,
Good afternoon! Thank you for the opportunity to 'éssist you!

You had requested an updated quote for ClearTouch interactive TV on Quote(Q12964v2
from last year. The attached new quote017323v1 is for ViewSonic which has product
available in a much shorter timeframe than what we have been getting through
ClearTouch.

The manufacturer of interactive displays and software (EasiNote) is CVTE and a CVTE-
owned entity that sells displays directly and develops the EasiNote Software is
Seewo. With that said Encore is now partnered with ViewSonic which is a US-based
company that resells CVTE displays with custom bezel and Seewo software.

We would be happy to arrange for ViewSonic to provide an on-site demonstration of
the product so that you can see that the product is the same features and capabilities.

The attached quote is for the ViewSonic 70” ITV, the wall mount which is required but
at $0.00. The quote also includes the integrated PC (network media player) which is
pre-installed with Microsoft Windows 8. The quote also has shipping and then the
other components from the prior quote. As you will see the overall total for the new
quote017323viis $ [l The previous quote012964v2 overall total was $

If you have any questions please let me know. Have a wonderful afternoon!

From: Brown, Sherri [mailto:Sherri.Brown@s_pa‘rtanburg?.k12.sc.us]
Sent: Tuesday, April 12, 2016 11:17 AM

To: Joy Snelgrove <jsnelgrove@encoretg.com>

Subject: Quote 102964

Joy, could you please verify or rewrite the above quote for a Cleartouch 70” h+ ITV Wall Mounted

Sherri €. Brown

ENC 00214022
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:From:
: aSent‘

"Toi

Sibjst:

' httn //www ericoretg, com/contact g

EERCE S D R e e o ) Bipeapvar =y ony

850

r.totich television panels: these are for libraries, 56

“ENC oo 2130
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
| )
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Clear Touch Interactive, Inc. f/k/a ) C.A. No.: 2017-CP-23-05862
Clear Touch Interactive, LLC, ) '
. ) PLAINTIFF’S
Plaintiff, )~ RULE 59 MOTION FOR
% RECONSIDERATION
V.
)
Encore Technology Group, LLC, )
)
Defendant. )
)

Plaintiff Clear Touch Interactive, Inc. f/k/a Clear Touch Interactive, LL.C, (hereinafter
“Clear Touch™), through its undersigned counsel, respectfully moves this Honorable Court,
pursuant to Rule 59(e), for reconsideration of this Court’s August 10, 201 8. Order Dismissing Case
(the “Order”) for the reasons and upon the grounds set forth below.

I ORDER’S HOLDING THAT CLEAR TOUCH’S CLAIMS ARE BARRED BY RES JUDICATA WAS
IN ERR

The Court found that Clear Touch was provided sufficient discovery to enable it to assert
claims based upon Defendant Encore Technology Group, LLC’s (hereinafter “Encore”) alleged
misuse and disclosure of Clear Touch’s confidential information by May 31, 2017.

“Res judicata bars subsequent actions by the same parties when the claims arise out of the
same transaction or occurrence that was the subject of the prior action between those parties.”
Judy v. Judy, 393 S.C. 160, 172, 712 S.E.2d 408, 414 (2011). “Under the doctrine of res judicata,
a litigant is barred from raising any issues which were adjudicated in the former suit énd any issues
which might have been raised in the former suit.” /d.

“Res judicata 'bérs relitigation of the same cause of action while collateral estoppel bars

relitigation of the same facts or issues necessarily determined in the former proceeding.” Pye v.

)
851
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Aycock, 325 S.C. 426, 436, 480 S.E.2d 455, 460 (Ct.App.1997). In Beall v. Doe, the Court
distinguished the two concepts as follows:

The doctrines of res judicata and collateral estoppel are, of course, two different
concepts. A final judgment on the merits in a prior action will conclude the parties
and their privies under the doctrine of res judicata in a second action based on the
same claim as to issues actually litigated and as to issues which might have been
litigated in the first action. Under the doctrine of collateral estoppel, on the other
hand, the second action is based upon a different claim and the judgment in the first
action precludes relitigation of only those issues actually and necessarily litigated
and determined in the first suit.

281 S.C. 363,369 n. 1, 315 S.E.2d 186, 190 n. 1 (Ct. App. 1984) (citations and quotation marks
omitted). |

“Res judicata’s fundamental purpose is to ensure that no one should be twice sued for the
same cause of action.” Yelsen Land Co. v. State, 397 S.C. 175, 22, 723 S.E.2d 592, 596 (2012)

(citation and quotation marks omitted). “The doctrine [of res judicata] flows from the principle

that public interest requires an end to litigation and no one should be sued twice for the same cause -

of action.” Duckett v. Goforth, 374 S.C. 446, 464, 649 S.E.2d 72, 81 (Ct.App.2007)(citation
omitted); see also S.C. Dep’t of Soc. Servs. v. Basnight, 346 S.C. 241, 248, 551 S.E.2d 274, 278
(Ct.App.2001) (““The doctrine of res adjudicata (or res judicata) in the strict sense of that time-
honored Latin phrase had its origin in the principle that it is in the public interest that there should

29

be an end of litigation and that no one should be twice sued for the same cause of action.”” (quoting
First Nat’l Bank ofGreenvillebv. US. Fid. & Guar. Co.,207 S.C. 15,24,35 S.E.2d 47, 56 (1945))).

“The doctrine of collateral estoppel, or issue preclusion, on the other hand, rests gene‘rally
on equitable principles.” Town of Sullivan’s Island v. Felger, 318 S.C. 340, 344, 457 S.E.2d 626,
628 (Ct.App.1995) (citing Watson v. Goldsmith, 205 S.C. 215, 31 S.E.2d 317 (1944)). In Watson,

the South Carolina Supreme Court contrasted the origin of the doctrine of collateral estoppel with

the origin of res judicata:

852
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Estoppel rests generally on equitable principles, which res judicata does not, but

upon the two maxims which were its foundation in the Roman law, nemo debet bis

vexari pro eadem causa (no one ought to be twice sued for the same cause of action)

and interest reipublicae ut sit finis litium (it is the interest of the state that there

should be an end of litigation[ ] )[.] ... Res judicata is rather a principle of public

_policy than the result of equitable considerations, which [the] latter estoppel is.

205 S.C. at 221-22, 31 S.E.2d at 319-20 (citations omitted); see also First Nat'l Bank of
Greenville, 207 S.C. af 24, 35 S.E.2d at 56-57 (citing Watson) (contrasting the origins of res
Jjudicata and collateral estoppel).

The Order holds that Clear Touch’s claims are Barred by the doctrine of res judicata
because they arise out of the same transaction olr occurrence that was the subject of a prior action
between the parties and could have been asserted in that previous case. This holding is inaccurate
and fails to consider the fact that Encore’s own actions necessitated the filing of this action because
they robbed Clear Touch of the ability to fully and fairly litigate the causes of action asserted in
this case. |

A. Clear Touch’s Claims Do Not Arise Out of the Same T ransaction or Occurrence

Clear Touch’s claims in this case do not arise out of the same transaction or occurrence
underlying those alleged by Encore in the previous action and therefore are not barred by res
judicata.

“What factual groupings constitutes a ‘transaction’, and lwhal‘ groupings constitute a
‘series’, are to be determined pragmatically, giving weight to such considerations as whether the
facts are related in time, 'space, origin, or motivation, whether they form a convenient triai unit,
and whether their treatment as a unit 'conforms to the parties’ expectations or business

understanding or usage.” South Carolina Public Interest Found. v. Greenville County, 401 S.C.

377,388, 737 S.E.2d 502, 5d8 (Ct. App. 2013)(emphasis in original)(internal citations omitted).
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29860€ZdD.10Z#3SVYD - SYI1d NOWWOD - ITIANITYD - Wd OF:F 0Z BNy 8102 - 3114 ATIVOINOYLOT TS



Encore’s misappropriation of Clear Touch’s trade secrets and use of that information to
unfairly compéte with it in the mafketplace forms the basis of three out of the four claims asserted
in this case — (Breach of Contract — Mutual Confidentiality Agreement; Violation of the SCTSA;
and Conversion). Those claims and facts underlying them are distinct transactions and occurren‘ces
in both a factual and temporal sense from those in the previous action.

"First, the current claims rely on Encore’s misappropriation of Clear Touch’s trade secrets
to unfairly compete with it in the marketplace, including by sharing that information with its
competitor and using it to bid sales/jobs. The facts underlying those claims are therefore distinct
from those Encore relied upon to establish liability for its causes of action in the prior suit, which
by its own words were “Defendants’ [Clear Touch’s and Trask’s] breaches of their contractual and
fiduciary duties to Encore.” (Exhibits A & B). Second, those actions (underlying Encore’s claims
in the previous matter) all occurred prior to the relationship being terminated in September 2015.
(See Exhs. A & B). The facts and occurrences underlying Clear Touch’s claims in this case

however involve acts which occurred following the termination of the parties’ business

relationship in September 2015, a time which Encore deemed irrelevant to that litigation. (See

Exhs. A & B). Therefore, the claims at issue are based upon facts distinct from those underlying
the claims in Encore’s previous case and as such they are not barred by the doctrine of res judicata.

B. Encore’s Actions Prevented Clear Touch from Being Able to Assert its Claims in the
Prior Case by Robbing it of a Full and Fair Opportunity to Litigate

Encore’s actions, including withholding of evidence in the previous matter, prevented
Clear Touch from pursuing its claims as counterclaims in that case. Venture Engineering, Inc. v.

Tishman Const. Corp. of South Carolina, 360 S.C. 156 (Ct. App. 2004)(Essential element of res

judicata is adjudication of the issue in the former suit and doctrine prevents relitigation of claims
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that were or could have been raised in that action.). Therefore, res judicata cannot Bar Clear Touch
from seeking redress for Encore’s unlawful actions in this case.

In Judy v. Judy, the South Carolina Supreme Court addressed the question of whether a
’ claim should have been raised in a prior action stating:

Res judicata bars subsequent actions by the same parties when the claims arise out

of the same transaction or occurrence that was the subject of a prior action between

those parties. Under the doctrine of res judicata, “[a] litigant is barred from raising

any issues which were adjudicated in the former suit and any issues which might

have been raised in the former suit.” '
393 S.C. 160, 171, 712 S.E.2d 408, 414 (2011). The Court went on to explain that term “cause of
action” for res judicata purposes: “[F]or purposes of res judicata, “cause of action” is not the form
of action in which a claim is asserted but, rather the cause for action, meaning the underlying facts
combined with the law giving the party a right to a remedy of one form or another based thereon.”
Id. (citations and quotation marks omitted). “Our supreme court’s receht discussion of res judicata
in Judy acknowledged that there are certain circumstances in which the policy underlying the
doctrine of res judicata is outweighed by a more compelling policy; there, the court looked to the
Restatement (Second) of Judgments § 26 for guidance on those circumstances in which courts
should decline to apply res judicata.” South Carolina Public Int Found. v. Greenville County, 401
S.C. 377, 390 (Ct. App. 2013)(intemal citations omitted). As noted above, the present claims do
not arise out of the same transaction or occurrence as those underlying Encore’s causes of action
in the previous matter and therefore need not have been brought in that case. This is not to mention
that Encore itself deemed these matters “irrelevant” to the prior case on two séparate occasions.
(See Exhs. A & B).

Furthermore, assuming arguendo res judicata applies to Clear Touch’s claims, there are

obvious and compelling policy reasons for the Court to decline to apply the doctrine because
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Encore’s actions robbed Clear Touch of a full and fair opportunity to litigate the issues forming
the basis of its claims. See SC Pub. fnt. Found at fn9 (Noting whether a party had a “full and fair
opportunity” to litigate an issue in a previous action bears on whether it may be esfopped from
asserting claims based on that issue in a later action against the same or another party). “A party
precluded from relitigating an issue with an opposing party, in accordance with §§ 27 and 28, is
also precluded from doing so with another person unless the fact that he lacked full and fair
opportunity to litigaté the issue in the first action or other circumstances justify affording him an
opportunity to relitigate the issue.”) see also Nandwani v. Queen; Inn Motel, 2012 WL 10844387
at *11-12 (Ct. App. 2012)(Unreported). The purpose of res judicata (the prevention of relitigation
of claims already litigated or that could have been litigated in a previous suit) is fulfilled when a
party has a full and fair chance to adjudicate its claims in a prior action. That purpose is not
realized when one party’s actions prevent the other from bringing claims in the previous suit and
_force a separate action to seek redress for its claims. The current situation is of the latter variety
because Encore’s actions robbed Clear Touch of a full and fair oppSrtunity to litigate the
misappropriation of its trade secrets.

It is fundamentally unfair to allowl a party to withhold evidence until a few months prior to
trial, claim it was irrelevant to that proceeding, have the benefit of presenting its case to a jury
without jurors hearing about its own unlawful acts, and then avoid answering for them in another
suit by claiming itg opposition should have brought a counterclaim based on the withheld evidence.
It is an afront to the administration of justice and the entire litigation process to reward such tactics
and the Court should make Encore face the consequences of its own actions. To do otherwise

would encourage the withholding of incriminating evidence in contravention of the Rules and
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entire purpose of the civil litigation process, not only without fear of repercussion but with the
prospect of benefiting from such tacﬁcs. -

Finally, it should be noted that the Order states that Clear Touch did not seek to amend its
pleadings in the prior action or seek an additional continuance based upon allegedly newly
" discovered information. That is simply not true. Given the circunistances created by Encore’s
actions and discovery tactics, Clear Touch was fully aware that an August 2017 trial date was
unreasonably burdensome just to address the claims in the prior action. Nevertheless, Encore
would not consent to a continuance of the trial date and Clear Touch was forced to file a Second
Motion for Continuance on June 6, 2017. The Motion specifically stated that the May 31, 2017
production indicated the potential need for Clear Touch to amend its pleadings to add in a

counterclaim against Encore not previously known due to Encore’s withholding of the many

relevant documents. (Exhibit C). Encore fiercely opposed that Motion as it did the first, claiming -

that the ddcuments produced on May 31% were irrelevant to the case and their late production
therefore did not warrant continuance of the trial date. The ‘Court gave the parties a few additional
weeks and set the trial for the week of September 25, 2017. Based on Encore’s representations
regarding the irrelevance of that evidence to the prior action, Clear Touch was completely justified
in filing these claims as a separate action without the cohcern of ares judicata claim.
Therefore, Plaintiff respectfully asks the Court recbnsider its holding on the res judicata
issue.
II. THE ORDER ADDRESSII;JG MANDATORY COUNTERCLAIMS UNDER RULE 13 WAS IN ERR
The Court held that Clear Touch’s present claims were mandatory counterclaims under
Rule 13. However, mandatory counterclaims were never addressed during the Court’s Hearing on

the Parties’ cross-motions for summary judgment, nor did the Court make any such ruling in its
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Form 4 Order'(July 31, 2018) filed prior to the Order Dismissing Case at issue. Just as a party
cannot use a Ruie 59(e) motion to raise an issue which could have been presented to the court
during the motion hearing (see Richardson v. Fairfield Cty. ex rel. Fairfield Cty. Council, No.
2006-UP-263, 2006 WL 7286041, at *4 (S.C. Ct. App. May 24, 2006) and Patterson v. Reid, 318
S.C. 183, 185, 456 S.E.2d 436, 437 (Ct. App. 1995)), a party cannot add language to a proposed
- order that was not addressed prior thereto.

In its Form 4 Order, the Court laid out its substantive mling and asked Encore’s Counsel
to prepare a formal order. Encore’s Counsel added in the mandatory counterclaim language.
Counsel for Clear Touch asked that this language be stricken, but Encore’s Counsel declined and
submitted same to the Court. The Court subsequently adopted the Order despite Clear Touch
Counsel’s objections. Neither mandatory counterclaims nor Ruie 13 were ever mentioned at the
hearing or in the.Court’s rulings so Clear Touch submits that it is not appropriate for Encore to
insert that substantive ground inté a proposed order and seek to have the Court adopt it.

CONCLUSION
For the reasons stated above, Plaintiff prays that the Court reconsider its rulings noted

above.

(Signature page follows)
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August 20, 2018
Greenville, South Carolina

Respectfully Submitted,

ROE CASSIDY COATES & PRICE, P.A.

s/ Joseph Smith
Joseph O. Smith, S.C. Bar # 77475

~ Joshua J. Hudson, S.C. Bar # 100311

1052 North Church Street
Greenville, South Carolina 29601
(864) 349-2600

(864)-349-0303 (fax)
JSmith@roecassidy.com
JHudson@roecassidy.com
Attorneys for Plaintiff
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product that they had ordered and sent it to
another Encore customer. That was false. In
other words, Mr. Trask defamed Encore and
poisoned the relationship between Encore and
Leon County Schools.

As a result, Leon County stopped4bﬁying
panels from Encore and started buying them from
élear Touch, about $1 million worth of panels.
That caused Encore to lose abdut $425,000 in
profit. And that was despite an expressed
provision in Mr. Trask;s contract that he would
not, for a year.

Then, Mr. Trask hired Mr. Gallant that I
referred to earliér that he got to sign an NDA
in April. He hired him in»January of 2015.
Again, a violation of an expressed proviSioﬁ of
his contract that says you won’t hire employees
away from Encore for a year. He did that.

All of this, Ladies and Gentlemen, has
caused Encore significant damages. There are
basically four categories of damages I want to
discuss and that the evidence will show. The
first category is wages. Encore, in the time
that Mr. Trask was there,'paid him over

$300,000 in salary, bonuses, benefits and
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expenses, and he paid Mr. Gallant and
Mr. Higginbotham for these conferences another
—-— over another $400,000.

If Mr. Trask would have just disclosed
right up front and said, “Hey. I own Clear
Touch. I'm going to be working to promote Clear
Touch and I'm going to use Mr. Gallant and
Mr. Higginbotham to help me promote my company
Clear Touch,” Encore could have said, “Okay.
Well, go do Clear Touch. We’'re not going to pay
yau to promote your company;" But he didn’t do
that. He hid that fact. That cost —-- caused
direct costs to Encore of the wages and
conference expenses.

Second category of damages is, by hiding
the true suppliers of these panels, Mr. Trask
prevented Encore from buying these panels at
the true cost. If Mr. Trask had gone to Encore
and said, “Look. I found a supplier of the
panel. The supplier is TSItouch, and then later
CVTE,” Encore could have bought directly from
them at a lower cost. Instead, Mr. Trask
inserted his company Clear Touch in between,
marked up the prices, and the evidence is, he

made about $675,000 in profits, additional
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profits, by doing that that he deprived and
took from Encore what they could have bought,
if he had just disclosed the identity of the .
trué suppliers.

The third category of damages, I've
already described a little bit, is Leon County
Schools. If Mr. Trask had just honored his
confidentiality and non-compete provisions,
Encore would have made those sales to Leon
County Schools and another $425,000 in profits.

Finally, the fourth category of damages
involved what is called a business opportunity
clause of the contract. The business
opportunity clause required Mr. Trask to do two
things when he was with Encore: number one, to
disclose all business opportunities to Encore;
and then, number two, to work with Encore to
enable it to take advantagé of those
opportunities. That’s what Encore was paying
him to do. That’s what he agreed to do.

Instead, the evidence will show that he
built this company, Clear Touch, that is today
worth over $5.5 million. If Mr. Trask had
honored that business opportunity clause and

his fiduciary duties and duties of loyalty,
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Encore would have realized that value. Instead,
Mr. Trask tricked Encore into taking all the
risks, paying virtually all the start-up costs
of Clear Touch and, then, keeping it for '
himseif.

Ladies and Gentlemen, it will be for you
—-— as the Judge said, you all are the judges of
the facts. It’s going to be up to you to'judge

and decide what is a verdict and amount of

damages that fully compensates Encore for

Mr. Trask and Clear Touch’s deceitful and
fraudulent acts and for their violation of
their contractual and other duties. We thank
you for your tihe and attention to this
important matter.

THE COURT: Mr. Smith, the defense ready?

.MR. SMITH: Yes, Your Honor.

Afternoon,'Ladies and Gentlemen. You’ve
heard a whole lot. Let me introduce my téam
first, real quick. Y’all met us earlier. Again,
my name 1is Josh Smith. I work for Roe Cassidy
Coates & Price here in Greenville. With me is
one of my partners, Josh Hudson. Seated to his
left, Mr. Keone Trask, who is the defendant in

this matter. Then, you see Mr. Trask’s wife,
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forum in which to make money. I ask that you
render a fair verdict against my clients. At
the end.of'this case, I'm going to come and
actually tell you, once the evidence is
actually in{ what we believe a fair verdict is,
based on what’s presented to you. I ask that
you do what’s right by my clients, by a
Greenville-based company that’s a mom—-and-pop’s
shop that’s ehploying 28 people. That’s all. I
appreciate y’all’s time. I look forward to
trying the case in front of you. Again, we’ll

talk at the end. Thank you.

THE COURT: Call your first witness,
please.

MR. ENGLISH: We’ll call Mr. Todd Newnam.

THE CLERK: Place your left hand on the

Bible and raise your right hand.
TODD NEWNAM

having first been duly sworn, testifies as follows:

THE CLERK: State your name for the
record.
THE WITNESS: Todd Robert Newnam.

THE CLERK: Thank you. Please be seated.
DIRECT EXAMINATION |

BY MR. ENGLISH:
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(0] Good afternoon, Mr. Newnam. Would you tell
the jury your full name.
A Todd Robért Newnam.

How o0ld are you, Mr. Newnam?

A I'm 46.

Q Are you married?

A I am, yes.

0 To whom?

A Angela Newnam, my»wife in the back.

Q ¥"all have any children? |

A We do. We have a daughter who is 17, a

daughter who is 15, and a son who is 12.

Q@  Are you looking at colleges for the
17-year-o0ld?

A @ctively. Yeah, she’s a senior.

(o) Are you active in any civic grou?s or
organizations?

A I am in a number of them, but my primary
one that I'm involved in is the Boys Scouts of
America. I was an Eagle Scout, érowing up. I started
a Cub Scout pack for my son. Today, I’'m an active
scoutmaster in that groﬁp.

I'm on the boérd of the Western North
Carolina Council. This summer, I led 40 boys from

Western North Carolina to Greenville up to the
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National Jamboree in West Virginia. So I'm very

active.
0 Now, Mr. Néwnam, where were you born?
A I was born in Falls Church, Virginia.
o Where did you go to college?

A Davidson College, which is right outside
of Charlotte.
Q And then did you go to business school

after that?

A I did. I went to Harter Business School.
Q And what did you do after that?
A I went to work in Charlotte, North

Carolina, for an investment banking group that did

mergers and acquisitions and advisory work.

Q@ - And how long did you do that?
A I was there for four years.
o] Explain to the jury what sort of work you

did for the investment banking firm.

A Sure. Principally( I was a sbuthside agent
for private equity firms and companies that wanted to
sell businesses. My job was to go in and understand
the companies, what their strategies were, what their
opportunities were, what the risks were, what their
financial performance was; and then help craft that

into a marketing document and approach potential
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buyers; and then sell those companies to those
buyers.

Q What did you do after that?

A After that, I actually left and.went to
one of our firms called The Carlyle Group. And I
stepped from being a southside agent to a principal.
My job there was to do -- similarly, to find
companies for us to buy for our investors. We raised
money from pension funds and large entities. Our job
was to find companies, buy them, sit on the board for
5 or 10 years, and then divest them and try to make
money for our investors. In the course of that, I
would do due diligence, financial and legal and
otherwise, and lead teams that did those kinds of
work.

Q Is that what we call a private equity
firm?

A Yes, private equity firm.

0 And how long did you do that?

A I was there a little over 11 years.

Q In your work, was it your job to value

businesses?

A Yes.
o] After you left The Carlyle Group, what did
you do?
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A After leaving there, my wife and I decided
we wanted to move to Western North Carolina and I
endeavored to buy a small company to run on my OWI.
My parents had been -- my dad was a small contractor.
He and my mom had started a company, and run it. I

always had the American dream of owning my own small

| business to run.

Q Now let’s talk about Encore Technology.
First, explain to the jury what CSI was. |

A CSI was a small, publicly traded company
in Easley, South Carolina. It had, essentially, two
parts to it. One was accounting software for schools,
essentially, QuickBooks. Then it had this reseller
technology division, what you’re hearing about today.

0] And what happened to CSI?

A CSI was acquired by a company called
Harris Corporation and they only wanted the software
component of the business. And they wanted to.either

shut down or sell off the technology reselling

division.
Q And so what was Encore formed to do?
A Encore was formed to buy the assets and

hire the employees and take on the customers and
supplier of arrangements of the CSI technology

division.
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Q And who originally formed Encore?

A That would -- Mr. Trask -- Keone started
Encore, formed the shell corporation -- it wasn’t
anything other than a piece of paper -- with the

intent of trying to buy the assets of CSI.

o] So who did you télk to about acquiring
Encore and the assets of CSI?

A So I —-- in the course of my looking at
dozens of businesses in the area and trying to find
something to buy, I eventually was introduced,
through a contact of Keone, to a gentleman named
Chris Powell and to a gentleman named Michael Knight.
We had lunch one Saturday in Spartanburg. The three
of them gave me the pitch for saving the jobs and the
opportunity for the company and how they could grow
it and manage it effectively to make it a profitable,
interesting business.

0] And what did Mr. Trask tell you?

A Mr. Trask told me it would be a great
investment opportunity and that I should come down
and meet the people and do the diligence; and shauld
acquire the company.

Q At that time, did Mr. Trask disclose to
you that he had another business named Clear Touch?

A He did not.

869



Todd Newnam - Direct Examination by Mr. English 99

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q Did he disclose to you - -that Clear Touch
would compete against Encore for profits?

A He did not disclose that.

Q Based upon what you were told, what did
you end up doing?

A Based on what I £old -- what I was told
and then doing some di;igence and getting ahother
team, I decided to make the investment, so I.acquired
Encore —— Encore and the assets from CSI to form the.

business that it is today..

Q And when was that?
A That was in February of 2013.
0 Let me refer you in the exhibit book to

what we’ve marked as Plaintiff’s Exhibit Number 1,
and this 1is dlready in evidence. We’ll put it up on
the screen. Let meé refer you to Section 2. Can you
read that first sentence? And tell me, who is the

“Executive” in this agreement?

A The “Executive” is Keone Trask.

Q And who is the “Company”?

A The “Company” is Encore Technology Group,
LLC.

Q Okay. So can you read the sentence?

A Sure. Under Number 2, “Duties. The

Executive will serve as the chief business
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.development officer of the Company and shall have

such duties of an executive nature as the Manager of
the Company, the ‘Manager,’ shall reasonably
determine from time to time. The Executive will

report to the Manager.”

o] Who was the “Manager”?
A Me. I'm the Manager.
0 What were Mr. Trask’s duties as Chief

business deveiopment officer of Encore?

A He had three or four main duties. One, he
was responsible, at the time, for all of our sales
and marketing force. Number two, he was responsible
for building.out our marketing brand for Encore.
Number three, he was responsible for setting our
trade show plans and .cadences. And four, he had
responsibility for the technology, what we call the
Classroom Technology Group, which is the part of our
business that doesvthings that the kids see and

touch. So it would be, principally, the visual

| systems that are out there, but it takes the form of

projectors and touchscreen panels and a variety of
other products. He had responsibility for those.

(o) Was it his responsibility to find a
supplier for touchscreen panels?

A Yes, that was his responsibility.
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Q Now, let me refer you down to page —= to
Section 3. Let’s get all three of (a), (b), and (c).
What was the —-- under 3(a), how much did you pay

Mr. Trask as a base 'salary?

A $175,000, which was an increase from his
previous base.

Q In addition to that, did you also pay him
a bonus when he joined Encore?

A I did. I paid him a $25,000 bonus.

Q And then what sort of benefits did
Mr. Trask receive?

A He had large stipend and expense account.
Then he also had health insurance, which we provide
some other dental and vision and 401K and other kinds
of benefits like that.

Q And when, what sort of expenses did
Mr. Trask get reimbursed?

A We reimbursed him for travel expenses;
monies he would spend to go to trade shows, travei
and hotel rooms, meals and entértainment things when
he was out, supposedly, marketing Encore and current
business expenses.

Q Who, at Encore, was in chargé of signing
up Encore for trade secrets?

A Mr. Trask..That was his principal

872




Todd Newnam - Direct Examination by Mr. English - 102

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

responsibility.

Q Now, let me refer you to —- before we do
that, why did yod pay Mr. Trask so much?

A I paid —~’he was one of my three most
senior executives and had been in the industry a long
time and was one of the company leaders; and I
thought he was a very strbng sales and marketing
executive. I also here -- it’s not in here. But when
I bought Encore, I did offer up for Mr. Trask and
others to invest with me. They all decided not to do
it and said they didn’t have any money to do it.

.Q Now Mr. Newnam, let me —— let’s discuss
this reseller agreement. Let me refer you to what
we’ve marked as Plaintiff’s Exhibit 3, which is in
evidence. Who is this reseller agreement between?

A This is an agreement between Clear Touch
Interactive and Encore Technology Group.

o} Above that, the date too. What’s the date
of this agreement?

A April 24th of 2013. It’s about six or
seven weeks after I béught the company.

Q All right. And if you will look down now,
in Section 1.1, Appointment, can you read that
sentence? Firsﬁ, tell us who the “Company” is in this

agreement?
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A So in this agreement, the Company 1is Clear
Touch.

Q Who is the “Reseller”?

A The Reseller ié Encore.

0 So read this sentence please.

A It says, “The Company appoihts Reseller

and Reseller accepts appointment és an exclusive
reseller to market, sell, lease and install Company
products within the Territory stated in Exhibit A to
consumers."” |

Q Now let’s look at “the Territory stated in
Exhibit A” on Page 14. Was this supposed to be
Encore’s éxclusive territofy?

A Yes.

Q And these are seven southeast states; is
that right?

A Yes.

Q Now, whose job was it to negotiate this
agreement for Encore?

A This was Mr. Trask -- this is Mr. Trask’s
responsibility to negotiate thié agreement for us.

| Q Now look on Page 13. Under Company, who

signed for the compény?

A Kathy Cruse signed for the company.

Q At the time, did you know who Ms. Kathy
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Cruse was?

A I did not.

Q Do you know now?

A I do now.

0] Who is sﬁe?

A This is Keone’s mother.

Q All right. Let me refer you to what we
marked as Plaintiff’s Exhibit Number 4. Is this an

e-mail that Encore received from Clear Touch?

A Yes.
0] What’s the date? When did Encore receive
this? |
A It says January 15th of 2014.
MR. ENGLISH: Your Honor, we’d ask that

Plaintiff’s Exhibit Number 4 be admitted into

evidence.
THE COURT: Any objection?
MR. SMITH: Yes, Your Honor, we ——
THE COﬁRT: Just one second.

Mr. Foreman} would you take the jury to the
jury room please.
(Jury exits at.approximately‘2:44 p.m.)

THE COURT: All right. What’s the basis of
your objection?

MR. SMITH: Yes, Your Honor. We —- and I’'d
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point you to, I think, Plaintiff’s Exhibit 83.
We stipulated to certain facts and admitted
liability. One of the facts we stipulated to is
that Ms. Trask uéed an alias named Andrews to
communicate with Encore from a Clear Touch

address. There’s a series of —-- there’s a lot of

these type e-mails in here. The same with --

Kathy Cruse and Amy Andrews, it’s the same deal.
We think it’s simply duplicative of a fact we’ve
admitted and it’s only being admitted to inflame
the passion of the jury and it’s duplicative.

THE COURT: They are seeking punitive
damages, aren’t they?

MR. SMITH: They are.

THE COURT: I’'m going to overrule your
objection. All right. Anything further?

MR. SMITH: No, Your Honor. Thank you.

THE COURT: All right. Would you bring the
jury back in, please?

MR. SMITH: Your Honor, before the jury
comes back in/ instead of objecting every single
time these type e-mails come up, for the purpose
of the record, I just want to say we do object.
I understand the Court’s ruling, but we do

object to the series of e-mails of Amy Andrews

876




Todd Newnam - Direct Examination by Mr. English 106

10
1
12
13
14
15
16
17
18

19
20
21
22
23
24

25

and Kathy Crﬁse.
THE COURT: Absolutely. It’'s a standing
objection. Any e-mail from Ms. Andrews or
Ms. Cruse, correct?
MR. SMITH: From and to, yes, Your Honor,
that’s correct.
THE COURT: All right.
MR. SMITH: So I don’t have to object
every time, I appreciate that.
THE COURT: Very good..
(Jury enters at approximately 2:47 p.m.)
MR. ENGLISH: Thank you, Judge. We’d move
Piaintiff’s Exhibit Number 4 into evidence.
THE COURT: It’s admitted.
(Plaintiff’s Exhibit 4 is admitted into the
record.)
BY MR. ENGLISH:
Q' Let’s enlarge this. Mr. Newnam, can you
read the text of this e-mail? \
A Yes.
“Pam and Krissy,
“Hello. I just wanted to take a moment to
introduce myself. My name is Amy Andrews and I am new
with Clear Touch Interactive, working with Kathy

Cruse. Going forward, I will be the one handling
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purchase orders and invoicing. and am here to help
manage any questions or issues that may arise. I look
forward to working with you.

“Amy Andrews, Clear Touch Interactive.”

0 Did you know at the time who Amy Andrews
was?

A I did not.

0] Do you know now?

A I do.

o) Who is she?

A This is actually Tamara Trask, Keone’s
wife.

0 Mr. Newnam, did there come a time when you

questioned Clear Touch’s supplying these interactive

panels?
A Yes.
Q When was that?
A In the —— in the March - time frame of

January 14. We were having a lot of issues getting
supply. We were being asked to make some large
prepayments. I was going to -- had some concerns with
Clear Touch. I wanted to find out what ofher options
there would be to buy these panels from.

Q And who did you ask to look into these

other options for panels?
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A I asked Keone to tell me what other
options were out there and to help me understand the
pros and cons of the offer.

Q Now, you heard statements earlier that
Mr. Trask wanted to leave in January, but you --
Encore asked him to stay into April. Did you ever ask
Mr. Trask to stay?

A Never. Nor did any of my other senior
managers, Michael, David, Russell. That is not a true
thing.

_Q‘ Let me show you what we marked as
Plaintiff’s Exhibit Number 5. This is already in
evidence. What is this document? |

A This is a document that Keone prepared
with Leo Gallant. Leo Gallant e-mailed it and worked
—-— Keone and Leo worked on this agreement —— on this
list together. This is, essentially, the answer that
I was trying to'ask_of where else can we get this
product from. Here, each of the columns are. some of
the providers. The two legacy, very large providers
werevPromethean and SMART. QOMO and‘Sharp —-— everyone
knows Sharp, 1like Sharp TVs -- and BenQ and then 4
Clear Touch on the left. When-yoﬁ read all the inputs
here, plus the communications associated with this

document, plus all the verbal communications, Keone,
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basically, was re—recommending himself.

What is noticeably absent from this
analysis is the actual suppliers of this product,
which were TSItouch and CVTE. At the bottom, you will
see, for the estimated cost to the customers, they
say not only do we have the best performing product,
we have the cheapest offering. And what I will tell

you is, what he did not highlight for me is that I

could have bought this directly from those other two

suppliers for much cheaper.

Q Is there any reason why Encore could not
have purchased directly from TSItouch or CVTE?

A Absolutely not. We, 100 percent,
absolutely, could have bought directly from them. We
have e-mails between he and TSItouch, where all he
did was say, “Please put the Clear Touch label on
there.”

MR. SMITH: Objection, Your Honor, td him
téstifying to things that aren’t_in evidence
yet.

THE COURT: I sustain that objection.

THE WITNESS: There is nothing that would
have prevented us from buying directly from the
sﬁppliers. We did not need Clear Touch.

BY MR. ENGLISH:
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QO , Now let’s talk about the severance
agreement YOu entered when Mr. Trask did leave. Let
me refer you to what we marked as Plaintiff’s Exhibit
Number 6. What’s the date of this severance

agreement?

A This is April 25th of 2014.

Q Is this when Encore asked Mr. Trask to
leave?

A - Yes.

Q Why did Encore ask Mr. Trask to leave in

April of 20147

A I asked Mr. Trask to leave because for the
previous year, I couldn’t really figure out what he
was working on or what he was doing other than
promoting Clear fouch. The value to me was not
justified in paying him what I was paying him to do.
When I asked him to take on other projects and do
things, he essentially didn’t do them. So I made the
decision to terminate him. | |

Q Now if you’ll look in'Secﬁion 2, under the
Severance Benefiﬁs, how much in severance did Encore
pay to Mr. Trask?

A We paid him $6,730.77, which was two weeks
pay.

Q And then looking down in Section 2(B), how
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‘much did you pay Mr. Trask at the end for accrued but

unused paid time off?

A In Section A, it’'s -—-

0 Sectioh A, yeah, Z2(A).

A —— yeah, another $13,124.98.

0 Now let me refer you'to Page 5 of this

agreement in Section 9, at the top. Would you read
this section to the jury?

A Yes. “Nothing in this Agreement shall
void, abrogate or lessen any otherwise existing
obligation of the Employee to the Company to keep
confidential any trade secret or confidential
information belonging to‘the Company or refrain from
any competition from the Company or solicitation of
the Company’s’employees or customers,'including but
not limited to the obligations contained in statutory
or common law, or those contained in the employee’s
Non-Disclosure and Non-Solicitation Agreement or
referenced in other written agreements with the
Company.”

o) All right. That reference to the
employee’s Non-Disclosure and Non-Solicitation
Agreement, 1s that agreement what we marked as
Plaintiff’s Exhibit Number 27

A It is. And that provision says that it
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still is in force.

Q And based on the severance agreement, how
long was the non-competition provision in force?

A It was for one year from the date of him
leaving Encore.

Q So that would have gone until when?

A Until April 25th of 2015.

Q Now let’s look at that
Non—Disclosure/Non—Solicitation Agreement. First,
let’s loék at the company data and trade secret
paragraph. Let’s go down through that little “ii.”

A Yes. |

Q I think we’'re going to have to go down a
little bit before where we’ve got it. Yeah, right
there.

Can you read to jury, under “ii,” what the
trade secret and company data include?

A It would include “sales and customer data,
whether or not reduced to writing, including but not
limited to customer lists, customer preferences,
customer requirements, customer contracts, customer
contacts, pricing information, concessions and prior
bid.”

0 Did Encore entrust that sort of sales and

customer data to Mr. Trask?
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A Absolutely.

o Who was the customer that’s at issue in
this case that Encore entrusted to Mr. Trask?

A The customer at issue is Leon County
Schools out of Tallahassee, Florida.

o] All right. Now. Let’s go down to the next
paragraph of this, the confidentiality paragraph. Let
me ask you to read the first two sentences of that.

A _ Sure. “Except as may be necessary to
perform Employee’s duties for the Company, Employee
shall hold Trade Secrets in confidence and shall not
use, misappropriate, or divulge to any third party at
any time Trade-Secrets of the Company, during or
after the employment with the Company ends. For
Company Data that is not considered a Trade Sécret,
Employer agrees to hold Company Data in confidence
and shall not use, misappropriate or divulge Company
Data to any Person at any time during the course of
the Employee’s employment with the Company, oOr iﬁs
predecessors ——- meaning, CSI -- and for a pefiod of
five yeérs after the employment ends with the
Company.”

Q Did Encore have trade secfet and
confidential information about Leon County Schools?

A Absolutely. We had already sold them about
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15 panels. We had knowledge of how they were planning
on rolling out and continuing to buy more and deploy
those panels in the field.

Q And what panels did Encore learn that Leon
County was planning to buy?

A They were planning to buy TS -- Clear
Touch panels from us.

Q And was that information learned while
Mr. Trask was an employee of Encore?

A Absolutely.

Q Does Encore claim that Mr; Trask breached

this confidentiality provision of the agreement?

A He —-- yes.
Q How?
A He used the information that he had to

market directly to Leon County Schools.

Q@ = What information about Leon County did he
use to market directly to them?

A He knew what they were willing to pay fér
the panels. He knew what their plan was in terms of
roll out. He knew-what their -- what their interest
was in the product.

o) All right. Now let’s turn to the second
éage of this agreemeﬁt. Let’s pick-up the

Non-Solicitation of Customer through (b).
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A Would you like me to read it?
Q Yes.
A “Employee covenants and agrees that during

the period of Employee’s employment with the Company,
and for a period of one year thereafter, the
Restricted Period, Employee will not, for Employee or
on behalf of any person, directly or indirectly,
solicit, influence, contact, sell to, service, or
deal with, coLlectively Solicit; any Customer, as
defined beiow, of the Company or provide information
or assistance tovany third party that would enable or
help such third party to Splicit a Customer of the
Company for the purposes of:

“A, providing services or products to such
Customer that are in the same as or competitive with
the services or products that are provided to such

Customer in competition, directly or indirectly, with

‘the Company.”

Q And B?

A - And B is “diverting or attempt to divert
from the Company the business of the Customer of the
Company, including but not limited to any actions
that cause such Customer to reduce the level or
amount of services provided by Company to such

Customer.”
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0 And doés Encore claim that Mr. Trask
breached this provision of the non-solicitation
section of his contract?

A Absolutely. This provision is designed
that when you’re paying someone and they’re working
for you, for them not to be able to step out the door
the next day, after yoﬁ’ve invested time and money
and resources to get these customers, for them to be
able to solicit and take them to competition with
you.

o) And what’s the periocd that this lasted?

A This would have gone from April 2014 to

April of 2015, one year after he was terminated.

Q And was Encore selling to Leon County
Schools before -- while Mr. Trask was at Encore?

A Yes, they were an Encoré customer.

Q What happened after Mr. Trask left?

A After Mr. Trask left, he said negative

things about Encore to the customer>in an effort to
induce them to purchase directly from him. Then he
sold directly to the customer.

Q After Mr. Trask left, did Leon County
continue tb purchase>pahels from Encore?

A No. Well, I think they bought a few for

the first month or so after Keone left, but then all
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of their big orders came after.
Q Now let’s look at the next section, the
Non-Piracy of Employees and let’s pick up through A,

just A of that section.

A Sure.

Q Can you read through A of that section?

A Yes. “Employee convenants and agrees that
during the period:-—-- thé Restricted Period, which is

the one year after he leaves, Employee will not, for
Employee or on behalf of any person, directly or
indirectly: |
“A,'consult, attempt to hire, or encourage

any present employee of the Company to end st or her
employment with the Company to accept employment with
any third party that competes, directly or
indirectly, with the Company.”

Q Now, are you claiming that Mr. Trask
breached this provision concerning Mr . Higginbotham?

A I am not claiming that he breached this
provision with Jimmy Higginbotham;

o] Are you claiming that Mr. Trask did breach
this?‘ |

A Mr. Trask breached this,‘yes, with
Mr. Gallant.

Q Okay. Let me show you what we’ve marked as
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Plaintiff’s Exhibit Number 13. This is in evidence.
What is this document?

A This is a letter from Keone Trask, who at
the time has got the title Director of Business
Development at Clear Touch, to Mr. Gallant in
December of 2014, approximately eight months after he
left.me, offering Leo Gallant employment with Clear

Touch Interactive.

o] And was this during the one-year period?
A Yes.
Q And does Encore claim that this is a

breach of thatlnon—piracy provision?

A Yes.

Q All right. Now let’s look aﬁ the last
section we’re going to look at of the contract, back
on Plaintiff’s Exhibit Number 2. Exhibit 2, Page 2 in
the “Business Opportunity” section. Can you read that
section to the jury?

A Yes. “During the term of this agreement,
if Employee becomes awafe of any project, investment,
venture, business or other opportunity -- any of the
preceding, collectively referred to as a, quote,
Opportunity —-- that is similar to, competitive with,
related to, or in the same field as the Company, or

any project, investment, venture, or business of the
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Company, then Employee shall notify the Company
immediately of such Opportunity and shall use
Employee’s good-faith efforts to cause Company to
have the opportunity to explore, invest in,
participate in, or otherwise become affiliated with
such Opportunity.”

Q What was the intent behind this provision?

A The intent of this provision ié that if
you’ re out working for the coméany, you come across
opportunities that are interesting to the company,
you’ re supposed to do two things: Immediately notify
the company about it; and two, use your gobd faith
effort to work for the company for it to secure the
best deal for itself.

Q Does Encore claim that Mr. Trask breached

this provision of his contract?

A Yes.
Q Why?
A He breached this in two fundamental ways:

First,.he knew we had the opportunity to buy these
products directly from TSItouch and CVTE. And he not
only didn’t tell us about it, he inserted himself in
between and purchased and marked the products up'
making three to four times the amount of money that

we made —-—
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MR. SMITH: Objection, Your Honor.
Getting into facts that aren’t in evidence about
the amount of money he made.

THE COURT: All right.

THE WITNESS: Then, the second thing that
he didn’t do is Keone knew, by virtue of what
was_out there, that he had the oppbrtunity to
not only sell these products directly to our
customers, but that he wantéd to build é
reseller network, i.e., he wanted to sign up
more resellers, like Encore. He did not tell us
about that business opportunity. Either one,
“buying directly br, two, that we could have
built a broader business beyond just What we:
have today.

BY MR. ENGLISH:

(0] If Mr. Trask had disclosed that
opportunity to build the reseller network, would
Encore have pursued it?

A Absolutely. In fact, in the course of --
in the course of Keone’s development of Clear Tbuch,
he did that exactly with two other resellers Jjust
like me. He not only sold through them, but he also
stérted distribution arms with them because he didn’t

)

have the ability to finance the business, and I could
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have doné all of that at Encore. If I had known what
he knew and he had told me, this is what we would
have done.

o] Did Mr. Trask have these opportunities
before he became employed by Encore?

A Mr. Trask learned a lot while he was
employed by Encore. He learned ail about the
products. The demo unit wasn’t even delivered to him
until April of 2013, aftér it was employed by me. We
paid for the demo unit.

Q And where was the demo unit shipped?

A The demo unit was shipped to Easley, South
Carolina, whére we were before we moved our
headquarters here to Greenville.

Q And who analyzed the prototype or demo
unit?

A " Principally, Keone brought it in. Leo was
our main tester and measurer of the product. Then
Michael Knight did come take a look at it and ask
Keone where we got it. He said, oh, this is the Clear
Touch product that we should sell.

Were all those people Encore employees?
They were all Encore employees, yes.

And what about the reseller opportunity? /

¥ 0 P ©

The reseller opportunity, Mr. Trask
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learned of while he was with us as well. In January
of 2014, I had very specific evidence and the
gentleman who will testify that he met with Keone
while we were paying for a trade show in Texaé, that
he came to tell him about wahting to use Encore to
build out Clear Touch aﬁd then sign up additiocnal
resellers and build a business that he wanted to take
advantage of himself.

(0] So for all these reasons, are you claiming
or is Encore claiming that Mr. Trask breached the
Non-Disclosure and Non-Solicitation Agreement we have
marked as Exhibit 27

A Yes.

Q ﬁow, does Encore claim that Mr. Trask’s
breaches of this contract were accompanied by

fraudulent acts?

A Yes.
Q What?
A There were a number of fraudulent acts. It

was a quite a broad and deep, deceptive scheme on
Keone’s part. First of all, he put the names of the
LLC in his mother’s maiden name to hide that fact.
Number two, he took the labels off of,_essentially,
the TSItouch product and put the Clear Touch label on

it, so we wouldn’t know who were the real suppliers.
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Three, he used.féke e-mail addresses: Amy Andrews; I
think he used Kathy Cruse when he was communicating
with himself at Encore.

Then, he, also used titles to try to make it
look like.when he moved over to Clear Touch the first
time -- when he first joined the company, he used the
title chief business development officer in an effort
to hide from us that he was the sole employee at the
time. After he left, he had his wife continue to
e-mail us under the name of Amy Andrews, asking for
Keone’s information, in an effort to make it look
like she didn’t know that he left the company, even
though it was his wife and she knew. ‘

Then he had us mail payments to Nevada. He
had those payments -- all that was really in Nevada
was a PO box. And wehwould mail checks to theﬁ, and

they would basically forward them back to their home

| here in South Carolina while he was taking the margin

from us and we were paying for the product.

Q Now let me refer you to what we have
marked as Plaintiff’s Exhibit 15. This is already in
evidence. What is this?

A This is a non-disclosure agreement that
Keone executed with Jimmy Higginbotham, three days

after he left Encore.
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Q So what day did Mr. Trask leave Encore?
A He left Encore April 25 of 2014.
Q And was Mr. Higginbotham an employee of

Encore at the time?

A Yes.

Q Did you know that Clear Touch was entering
a non-disclosure agreement with your employee three
days after Mr. Trask left?

A "No. I also didn’t know that Mr. Trask
tried to have other customers —-- he had TSItouch
enter a non-disclosure agreement so they wouldn’t
talk to us. He also had other valued resellers enter
non—-disclosure agfeements prior to his departure.at
Encore. -

0 Does Encore believe those constitute
fraudulent acts?

A I believe those constitute fraudulent
acts, as well. He was trying to hide what he was
doing the whole time.

o Let me show you what we’ve marked as
Plaintiff’s Exhibit 32. Is this the non-disclosure
agreement that Mr. Trask signed with Leo Gallant on
April 25th, 20147

A Yes. This was the day that Keone left

Encore and, that night, Leo Gallant -- had him sign
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this non—diéclosure agreement and then told him all
about Clear Touch, that he owned it and has plans for
it, the day he left.

Q Does Encore also consider this a
fraudulent act?

A This is absolutely a frauduleht act.

o] If‘we-Could look at the last page of this
exh;bit, the signatures, on April 14, 2014; the day
you let Mr. Trask go, did you know that he and.his
wife were directors of Clear Touch Interactive, Inc.?

A I did not.

0] Did you know that they were getting your
employee to sign a non-disclosure agreement with
them?

A I did not.

Q What about Mr. Trask’s e-mails? Does

"Encore claim fraudulent acts. in connection with

those?

A ~ Yes, in three ways. First, Mr. Keone
personally deleted a lot of . e-mails from Encore
before he left --

MR. SMITH: Objection, there’s no
evidence of that.
THE WITNESS: Yes, there is.

THE COURT: No, sir. Do not respond.
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back in.
(Jury enters at approximately 3:17 p.m.)
THE COURT: Piease be seated.
Mr. English?
MR. ENGLISH: Thank you, Your Honor.
BY MR.AENGLISH:

0 Mr. Newnam, with regard to the omission of
the suppliers, TSItouch and CVTE from that list of
suppliérs.on Plaintiff’s Exhibit 5, does Encére claim
that that is a fraudulent act?

A Yes, Mr. Keone did not take the
opportunity to tell me then that they were the
suppliers of the product'and I could have_bougﬁt from
them. |

Q Does Encore claim that the deféndants

engaged in unfair or deceptive acts or practices?

A Yes.
0 Okay. What?
A First, he used all the fake e-mails that .

he used to'communicate with us. He had put the LLC in
his mother’s maiden name, in an effort to deceive us.
They also had to send the payments to Nevada, as I
said before. That got forwarded back to their South
Carolina address, énd they used a number of different

titles to hide their involvement.
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Q What about the labels?

A The labels, they asked TSItouch,
specifically, don’t include any TSItouch labels on
the products; replace it with our Clear Touch stuff
on shipping product -- on the shipping labels, on the
shipping packaging, as well as on the devices
themselves. It was essentially just a —- heat-shrunk
logo. | |

Q And then how many sales of panels did

Clear Touch make to Encore?

A Several million dollars—-plus.

Q And how did this affect Encore?

A In a number of ways. First of all, you’'re
asking -- versus us buying directlY?

Q Yes.

A | Yes. So essentially, when we sold a panel,

we made anywhere from maybe $250 to $450 per panel,
generally. Keone was makiﬁg $1500 a panel.

0 How did this affect -- the fact that
Encore was buying through Clear Touch instead of
directly -— directly from the suppliers, how did this
affect the public?

A In addition to us not making much margin
on the products and bearing all the sales expenses,

how it hurt the public is it reduced our ability to

\
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with Mr. Trask?

A Yes.
Q How?
A So Mr. Trask —- you got to remember, we’re

splitting both sides of the fence, both sides of the
deal. He,.in his role as the owner of Clear Touch,
induced himself as a manager of my business to pick
Clear Touch as the supplier to Encore, as opposed to
picking the ability for us to buy it directly from
TSItouch or CVTE.

Q Now, you are also claiming that these
things that you testify to constitute breaches of
Mr. Trask’s fiduciary duties to Encore? |

A  Yes.

o] Aré you claiming that these things you
testified to constitute breaches of his duties of
loyalty to Encore?

A Yes.

Q Are you claiming that Mr. Trask

misappropriated any of Encore’s trade secrets?

A Yes.

0 Which ones?

A Mr. Trask had a number of Encore trade
secrets. He knew what our customer —-- who our

customer base was. He knew what many of the customers
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were intending to purchase over the next number of
years. He knew about specific customer contacts,
pricing vehicles, our costs from competitive
suppliers at Promethean. He had a lot of information
as a senior executive and having-done this for a
while. He had misappropriated all of that.

Q And did he also have that information
about Leon County Schools?

A He absolutely had that information about
Leon County Schoois. | N

Q Let me refer you to what we marked as
Plaintiff’s Exhibit Number lO.‘

A Yes.

0 Just describé, in general categoriesﬂ not
in numbers, but in general, how Mr. Trask’s breaches
of the agreements and the defendants’ breaches of
their duties affected Encore’s business.

A Sure. So the —-- we have bésically three
categories of ways of thinking about damages: The
first are the direct costs incurred by us. Basically,
we’re claiming the ways and benefits and expense
reimbursements for just three employees, the ones
that} ultimately, went to work for Clear Touch. While
they were working for me, they were basically working

to build Keone’s business, not working for Encore.
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A We lost about $425,000 of profit.

Q Now =-=

A And in addition to that, there’s about
$40,000 here of Sales commiséions that would have
gone to my sales force that he took.

Q Have you subtracted those out?

A I have subtracted that out. It’s not

damage to Encore, but it did come out of my sales

force’s pocket.

Q And then did Mr. Higginbotham -- when .
explain to the jury the circumstances under which
Mr. Higginbotham . left Encore.

A So in the Keone -- after Keone left and
had gone to Clear Touch, Mr.vHigginbotham was still a
sales representative for us. He, esséntially, was
spending all his time pushing Clear Touch. This is
really what he was successful in selling. Given the
amount of money that I was paying and what i
understood to be the oppqrtunities, it didn’t make
sense for us to keep Mr. Higginbotham, so we were
making the decision to let him go. |

David Masters, my head of sales, I asked

him to call Keone and talk to him'and see if he would

be interested in taking Jimmy on. He’s been very

.successful selling your product. It doesn’t make
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sense for him to work for us, but if he can go to
work for you, he can continue to support us in a
market. Wé’ll keep our customers and pipeline and
continue to support, you know, what Encore has done,
but allow Jimmy to, you know, provide you more value.

0] >So is Encore claiming that Clear Touch’s
hiring Mr. Higginbotham violated Mr. Trask’s
agreement?

A .We are not claiming that that violates his
agreement at all. In fact, actually, when we had the
conversation with him about letfing him go, Keone
said, “I can’t afford to bring him on right now. Can
you hold him for another six weeks?” and we agreed to
do that to keep a good customer/supplier relationship
with Clear Touch and keep Jimmy happy.

o) Now, did Mr. Higginbotham have a

non—-compete, Jjust like Mr. Trask?

A Mr. Higginbotham did have a non-compete.
o] And what time period did that last?
A That would have gone from when he left us

in July of ‘14 to July of '15.

Q Now let’s talk about the lost business
opportunity. If Mr. Trask had disclosed the
opportunity to sell Clear Touch panels to other

resellers, what would Encore have done?
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Q How did you discover that Clear Touch was
really run by Mr. Trask from the beginning?

A | So in August of 2015, I got a phone call
from Jimmy Higginbotham, who had left us the prior
year. He called and said, hey, --

MR. SMITH: Objection. Hearsay.
THE COURT: Sustained.
BY MR. ENGLISH:
Q Mr. Newnam, don’t say what

Mr. Higginbotham said.

A Yeah.
Q But after that phone call, what did you
do?

A I called my law firm and asked them to do
some research for me. |

. Q Let me show you what we marked as
Plaintiff’s Exhibit Number 8. This is already ih
evidence. Based on your'research in 2015, what did
you do?

A So after I got the research, I learned
that Keone had owned this business from the very
beginning. I made the decision to terminate him,
because I did not want to work with someone who is
that unethical andldeceitful:

0 And so what is Plaintiff’s Exhibit
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would have been effective October 10th, 2015.

Q Now let me show you what we’ve marked as

Plaintiff’s Exhibit Number 9. What is this document?

A This is_a Clear Touch financial statement

that shows their revenue by customer from February of

—-— 13, 2013 through October 10th of 2015, which is

the termination of the reseller agreement.

MR. ENGLiSH: And Your Honor, we’d ask

that Plaintiff’s Exhibit Number 9 be admitted

into evidence.

THE COURT: Any objection?
MR. SMITH: Yes, Your Honor. This is
going to -- into the reseller agreement. That is

not part of this case. It was not plead as a
breach of the reseller agreement. There’s no

differentiation here between different time

periods. This just goes from the day Mr. Trask

was employéd to the end of the reseller

agreement, so offering this as an element of

damages 1is inappropriate. It’s not pled that my

clients breached the reseller agreement.

THE COURT: I overrule that objection.
ahead.
(Plaintiff’s Exhibit 9 is admitted into the

record.)

Go
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A Our bank.

Q. Because it was performing so poorly?

A Yes.

Q How much of the business did you testify

during your deposition that the panels, interactive
panels, made up of Encore’s business?

A Within the classroom technology business,
it was roughly 20 tb 30 percent of our business,
historically. The panels, as a new product, I
testified were about five percent of our business
because it was a new and growing technology. The
overall business is 25 percent to 30 percent.

Q Mr. Newnam, does the.panel business
represent about five peréent of Encore’s business at
the time?

A At the time, as a new technology being
iﬁtroduced into the market, it was a small piece of
the business, yes. But it grew, as evidenced by

Exhibit ¢ that we saw.

Q So that’s a yes?
A Yes.
Q You claim that Encore would have taken

advantage of the Clear Touch opportunity, right?
A Yes.

Q And you also claim that Encore could have
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seven.

Q Do you how many resellers my client worked
with in 20157

A Over a dozen.

Q@ Do you recall, in your deposition, you
testifying that you knew, as early as four to five,
six, seven months prior to terminating the
relationship with Clear Touch, that they were wofking
with other resellers?

A Yes.

0] . And do you recall you saying you did
nothing about it at the time?

A You’ re asking me about the time frame, six
months before we terminated the reseller agreement,
that I knew that other fesellers were out there? Yes.
At the time, I understood there were resellers
outside of our market and a couple that were

tangentially in it. I did not throw a fit.

Q@  So you didn’t address this with my client
at all?

A Mr. Masters probably spoke to Keone about
this. In the normal course of buéiness relationship,
there’s always ups and downs. I had already ihvested,
at this point, a couple of years in developing this

opportunity from Mr. Trask. It doesn’t make sense for
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me to terminate just because he puts other resellers
around the country in the business.
Q And Encore, from its inception, you

remember testifying, was a value-added reseller,

right?
A Yes.
0] That’s what you are today, right?
A Yes.
Q That’s what you always have been, correct?
A Yes.
o) Andiy’all have never made what I call a

hard product, a panel or anything of that nature,
other than -- let me rephrase my question maybe
better. Okay. Encore has made some software itself,
correct?

A Yes.

Q But you’ve never manufactured the hard
product that you went out and sold on the market?

A We don’t run any factories and manufacture

product, no; nor does Clear Touch.

Q " Mr. Newnam?
A Yes.
0 Encore doesn’t make anything besides

software, right?

A We purchase goods from suppliers and we
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resell them to our customers.
Q And that’s your business model, is a

reseller, correct?

A Yes.

Q And so are you in competition with other
resellers?

A Yes.

0 And you want‘theAjury to believe that they

-— your competitors would do business with you?

A If I had my own panel and was making it and
trying to sell to them, the same way that Galaxy and
Ué Solutions, which are exactly that same business,
do, yes,. I think they would have.

Q Do you know of any other resellers that

have their own, panels?

A Yes.

Q Do you know 1if they séll to other
resellers?

A I do not know if they do or not.

Q So Encore doesn’t wbrk with other

resellers; never has, correct?

A We do -- have worked with other resellers
before in certain markets where we will share deais
or if there’s a particular contractual vehicle

required, we will work with them in tandem, yes.
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at Leon County was not happy with Encore?

A Based off what he understood from your
client, yes.

Q Okay. Well, let’s —- now, why did Encqre
get this affidavit?

A Why did we get the affidavit?

0] Yes.

A I think it was time -- I don’t recall
exactly, but I know it’s been a long legal process
where Clear Touch has protested pretty much
everything we’ ve requested and done. And so,
honestly, I think we probably prepared this in
conjunction with some part of the process. I don’t
recall exactly why.

Q Didn’t y’all submit this in support of an
opposition motion?

MR. ENGLISH: Objection. Irrelevant.
THE COURT: Sustained.
BY MR. SMITH:

Q Does it not clearly say that Mike Fraser
with Leon County was upset with Encore and reached
out to Clear Touch to.agk about purchasing from Clear
Touch directly?

A It says, yes, that.

0 According to Jimmy Higginbotham, Leon
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County didn’t want to work with you anymore.

A Mr. Higginbotham, yes. Mr. Higginbotham
said -- but he further says, “Trask further told me
that Clear Touch would sell directly to Leon and he
would directly be involved in such sales.”

Q I believe you answered my question, “yes”?

A Yes.
Q And you want the jury to give you money

from sales to a customer tﬁat doesn’t want to do
business with you? |

A When Jimmy left to go to Clear Touch and we
facilitated that transition in an effort to work
together aﬁd grow the business. And when I kept Jimmy
on for an additional six months, six weeks because
Keone asked me to, the clear understanding is that we
were keeping our pipeline. If we have worked with any
vendor where we were 90-plus percent of their revenue
and we had a customer issue, they would have worked
for us ——- they would have worked with us for us to
make money off that customer. Keone chose to take it
to himself directly because he was greedy. Does that
answer?

Q You have no idea what other vendofs would
do; you’ re just speculating again, aren’t you,

Mr. Newnam?
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what’s been marked as Defendant’s 31. And do you

recognize this e-mail, Mr. Trask -- Mr. Newnam?
A Yes.
' \
0 It’s another one from our friend Jimmy

Higginbotham, isn’t it?

A It is, yes.

Q And it’s yet, another e-mail about another
thential place wﬁere you can get money from my
client; isn’t that right?

A Yes.

0] So you’re relying on Mr. Higginbotham, a
disgruntled employee, sending you information about
my client’s assets to tell you my client said
something bad to Lebn County?

A No. Jimmy sending me this information has
nothing to do with that. Jimmy telling me what he
heard and putting it in an affidavit, so what he’s
done is found some products or just to find out that
they have a real estate portfolio, which they had
already told me about. I don’t see the conflict --

Q Didn’t mean to interrupt you.

A —-— sure. I don’t see a conflict between
those two things.

Q And you testified earlier Mr. Higginbotham

had a non-compete, right?
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product?
| A Yes.
Q Then Mr. —-- when did Mr. Higginbotham
contact you?
A In August of 2015.
Q _ Then, at that time, after you did the

diligence, you discussed with their law firm, tell me
what Encore did to try to become a manufacturer of
panel products.

A At the time, I didn’t understand the
opportunity that was out there to buy. Mr. Trask
hadn’t told me about it. At the time we made the
decision to terminate with him, we moved to one of
his competitors that we were aware of in the market.

Q Encore positioned -- you signed to take
Clear Touch’s place, right?

A Yes.

Q And you signed -- was it, again, going to
have the same type of relationship that Clear Touch
had with Encore, as far as 1it’s manufacture and
supply of panel products; is that right?

A ViewSonic is a very large distributor. They
have a wide range of products. Yes, we were workind
with them.

0 Did anyone at Encore look into becoming a
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manufacturer of panel products at that time?

A We did not. .

o) So y'all kept on with the same business
model you’ve had?

A I wouldn’t call it “kept on with the same
business model.” I wasn’t aware that we could have
done that. I think that there were manufacturers out
there that may have come and spoken with us, but I
think Mr. Trask probably, at least, talked to CVTE
about not talking to us directly, gnd they were

talking to other vendors, just like us.

Q You don’t know that, do you?

A I don’'t know that.

o) You’ re just speculating?

A - CVTE didn't answer our subpoena, so I don’t

have the e-mails. There’s not e-mail communications
from Mr. Trask.

0] You don’t know that at all; you’re just
saying that?

A Yes.

o] Do you recall when I asked ydu in your
deposition why you filed this lawsuit?

A Yes.

0 Do you recall telling me the primary reason

for filing the suits, that you found out Mr. Trask
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had an ownership interest in Clear Touch before and

during his employment with Encore?

A Something along those lines, yes.

0 So it wasn’t a pure business decision, was
it? -

A No, actually us terminating and moving on

to other suppliers was tumultuous to my business.
After you spent a couple of years trying to build a
product line represented in the market and hurt my
relationship with Promethean, which was the other
manufacturer we represented at the time, for me to
make this decision actually hurt my business. But I
made the decision because I’'m not going to work with
someone who’s dishonest and deceitful.

Q Clear Touch provided you good products that

the customers wanted?

A The.customer ——- the products were very good
products.
o] I believe y’all replaced it with ViewSonic

because it’s made in the same factory; is that

correct?

A _ It’s essentially exactly the same product.
o One seéond. I want to look at my notes.

A Sure. |

Q Look at Plaintiff’s -- up there, Mf; Newnam
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push for us to try to get out into the market as a
new technology. What I said was many of our employees
probably spent 20 or 30 pegbent of their time trying
to benefit, trying to sell Clear Touch. Buf I was not
including that activity in my claim.

o] Why would you have 20 or 30 percent —— how
big was your sales force, first of all?

A 12 or 14 outside salespeople who were
supposed to éall on customers. And then maybe another
four to six inside salespeople who were basically
people that support that sales activity.

o Why would you have 30 percent of your sales

force working on something that’s five percent of

your overall business?

A Well, first of all, I didn't say 30 percent
of the sales force. i said 20 to 30 percent of their
time. And what you have to rémember is the reason it
was only five percent of our business is because it
was a new product line. And so when it comes out, it
takes time to grow. So we had a demo. unit in April of
2013, and then We didn't sell our first product until
late that year or early the next year. It takes a
long time to build this pipeline, which we invested
heavily in.

So they were out there. And so in the
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course of them talking to the IT directors at the
schéol systems, it takes a long time to get those
sales and build that pipeline. So the fact that my
sales was 5nly five percent is not indiéative of how
much time they were spending to get here and develop
it.

When you go to a trade show, what's in that
booth is essentially classroom technology businesses.
No one wants to look at a server. They want to see a
board. And there's teachers and IT directors and
principals walking around. And that's what we were
doing is trying to sell to them.

0 Do you recall testifying that as of your
business model todéy, it’s still not five percent of
your overall business?

A That's probably right.

0 So that answer you just gave, the growth
and the pipeline, the amount andAportion of the
business that -- that your business represented about
panels has remained unchanged, hasn't it?

A Sure. But as we went through in that other
exhibit, a lot of those sales went to Keone at Clear
Touch. Leon County, other sellers, other resellers
came into my mérket. He put competitors into my

market. When I had the exclusive territory, he put

916




Todd Newnam - Cross-Examination by Mr. Smith 200

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

them in and helped take sales away from us. And we

| weren't making as much money on this product because

we were buying it from Clear Touch and we didn't have
the margins and the sale force. We were out pushing
it, but I wish it -- I wish it was -- I wish all‘of
my business were growing faster and better. Clearly,
there was a lot of growth in this market. It just
didn't go to Encore; it went over to Clear Touch.

o) You said you had the exclusive market.
Didn't-y’all sell Promethean panels, as well?

A We did.

Q And you started selling that when?

A In —-- we’ve been representing Promethean
for 15 or 20 years at CSI and then Encore. I don't
remember when their panel first came to market. But I
want to say as they came in, it was in late 2014,
probably.

Q@  You started selling them about when it came
out in late 2014; is that fair?

A We intended to sell a Promethean panel the
entire time.'Promethean was one of our —-- probably
our second-largest vendor over the previous two or
three years. So we were going to continue to sell
Promethean products, yes.

Q Will you flip to Plaintiff’s 3 for me,
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235

PROCEEDINGS

(Proceedings resume on the 26th day of

September, 2017 at approximately 9:10 a.m.)

THE COURT: Mr. English, anything from the

plaintiff before we get started?

MR. ENGLISH: No, Your Honor.
THE COURT: Mr. Smith?
MR. SMITH: No, Your Honor. We put an

exhibit notebook up there for you. That’s about
it.

THE COURT: I appreciate that.

Would you bring the jury in please?

(Jury enters at approximately 9:10 a.m.)

THE COURT: All right. Good morning,
Ladies and Gentlemen. I hope you had a nice
evening. Before we get started, let me ask if
anybody has read or seen anything about this
case during the break or if you’ve spoken with
anyone about this case? If so, raise your hand.
(No audible response.)

Thank you so much. Very good.

Mr. English, are you ready to proceed with
the next witness?

MR. ENGLISH: Yes, Your Honor.

THE COURT: Would you call them please,
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1 sir?

2 ' MR. ENGLISH: The plaintiff calls Chris
3 Powell.

4 THE CLERK: Place your left hahd on the
5 Bible and raise your right hand.

6 | : CHRIS POWELL

7 having first been duly sworn, testifies as follows:
8 THE CLERK: State your namevplease.

9 THE WITNESS: Chris Powell.

10 THE CLERK: Thank you. Please be seated.
11 | DIRECT EXAMINATION |

12 | BY MR. ENGLISH:

13 Q Good morning, Mr. Powell. Can you tell the

14 | jury how old you are?

15 A I am 39.

16 Q Okay. Are you married?
17 . A Yes.

18 Q And to whom?

19 A Jamie Powell.

20 (o] Y’all have children?
21 A Yes.

22 o] How many?

23 A Three.

24 0] 'All right. Where do y’all live?
25 A In Simpsonville.

920




Chris Powell - Direct Examination by Mr. English o 237

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Where were you born?

Q

A Greer, South Carolina.

Q Now, where do you work?

A I work for myself.AI’m an independent
consultant.

Q How long have you done that?

A Since 2014, so a little over three years
now. |

0] Now, was there a time at which you worked
for Computer Innovation Solutions —-- Computer

Solutions Innovations, or CSI?

A Yes, Computer Software Innovations, yes.
Q OCkay. Thank you. When was that?

A Started in January.of ‘07 through 2012.
Q What happened to CSI?

A CSI was acquired via a hostile takeover

from a company out of Cénada in 2012.

Q  And what did that company —-- what part of
CSI did that company want?

A They only wanted the software division.
They were a software company. We were a software and
a technology company. So they only wanted the
software side of the business when they purchased it.

Q And so what —-- what happened to the

technology products division of CSI?
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A Once they acquired us, they really didn’t
want anything to do with it so they were trying to
figure out either to spin us off or to get rid of us.
Through the transition, they slowly started
downsizing us, and they ended up selling us --

selling that portion of the company through the help

of Todd.

0 Now, when you say “downsizing,” were
lay-offs going on?

A Yeah, so right around Christmas or

Thanksgiving time frame, they made me cut about
milLion dollars worth of employees, just to kind of
right-size tpe SGNA. |

Q So what was Encore formed to do?

A Encore was formed to save that —-- I got
fired a lot of times in that couple of months over
the Chr;stmas break, trying to save‘people’s jobs.
Encore was created to purchase the technology
division and save all those jobs. I think,
eventually, they would have just dissolved it or
gotten rid of it.

0] And who ended up buying Encore and the
technology products division for CSI?

A Todd.

Q Now, were you employed by Encore?
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A Yes.

Q What time period? .

A I think we started in February of 2013
through -—— I left there in August of 2015.

0 Of 2015 or 20147

A 2014. Sorry.

Q And what did you do for Encore?

A I was the CEO.

Q | Now, before you were employed by Encore,

did you have any involvement with Clear Touch?
A Yes, we actually created the initial

company back in 2012.

o] And when you say “we,” who created Clear
Touch?: |

A Keone, Tamara, me and my wife.

(o] And what was your understanding of Clear

Touch at that time?

A That was our backup plan. Like I said, we
were going through a lot of turmoil and laying off a
lot of people, so it was our backup plan if Encore
didn’t happen.

0] When you were hired by Encore, did you keep
your interest in Clear Touch?

A No, no. I really could have cared less. We

just saved 120 jobs. That was my baby, so...
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Q What did you understand that you and
Mr. Trask were going to do with your interest in
Clear Touch?

A Sell off our interest and just work for

Encore. That was the goal. We had been threatened to

be fired many times over the years. I was just glad
to be a part of the family again.

Q Did you understand that your interest would
be transferred to Mr. Trask’s mother?

A No.

Q What did you understand needed to hapﬁen if

you ever wanted to resume interest in Clear Touch?

A Just buy back in, just like any other
company .
o] During the time that you and Mr. Trask were

employed by Encore, did you monitor Mr. Trask’s
involvement with Clear Touch?

A No.

Q Why did you agree to abandon your interest
in Clear Touch upon becoming employed by Encore?

A Like I said, it was my baby. You know, I'd
been there probably —-- I’d been there since I was --
whenever we got bought out, they were basically -—-
they wanted to cut my family loose. Luckily, through

finding Todd, we were able to buy that technology
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division. To me, that was —-- I was hoping to be there
20 years. Obviously, I didn’t last 20 years, but they
saved my family, so... |

Q Let me show you what we’ve marked as
Plaintiff’s Exhibit Number 6 in the big notebook in
front of you. You’ll see, at the top, this is a
severance agreement that has an effective date of
April 25th, 2014.

A Uh-huh.

Q Do you understand that’s when Mr. Trask
left Encore?

A Yes.

Q Did Mr. Trask ever express to you that he
wanted to leave before this date?

A Not that I remember. And if he had, Todd
made it pretty apparent that he would be willing to
separate ways prior to then.

Q@  Mr. Powell, that’s all the questions I

have. Please answer any questions Mr. Smith has for

you.
A Yes, sir.
THE COURT: Cross—examination.
-MR. SMITH: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. SMITH:
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Was that true?

Yes.

Thank you, Mr. Powell.

THE COURT:
MR. ENGLISH:
MR. SMITH:
THE COURT:
THE WITNﬁss:

THE COURT:

please, sir.

MR. ENGLISH:

May this witness be excused?
Yes, Your Honor.

Yes, Your Honor.

Thank you, sir.
Thank‘you, Your Honor.

Call your next witness,

At this time, the plaintiff

calls Mr. Dale Violsa.

THE CLERK:

Place your left hand oh the

Bible and raise your right hand.

DALE VIOLA

having first been duly sworn/ testifies as follows:

THE CLERK:

THE WITNESS:

THE CLERK:

State your name please.
Dale Viola.

Thank you. Please be seated.

DIRECT EXAMINATION

BY MR. ENGLISH:

Q

!

Good morning, Mr. Viola. If we could start

by you télling the jury how old you are.

A

Q

I'’m 56.

Where do you live?
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A I live in Covington, Louisiana.
Q And where do you work?
A I work for AXI Education Solutions, which

is a Promethean education-oriented company in

Louisiana.
Q So you live and work in Louiéiana?
A Yes, I do.
0] And you said Promethean. Does Promethean

make panels like the Clear Touch or the CVTE panel?

A Promethean is one of the two largest in the
world. Promethean and SMART technologies have shared
this market since it’s inception.

Q. . How long have you worked at AXI?

A I left Promethean from running their North.
American and Caribbean business in 2007. I managed

AXI Education Solutions since January of 2008.

Q What does AXI do?
A AXI stands for —-- not last in the phone
book —-—- but AXI is an education technology company

that focuses on training teachers, providing the
tools that teachers need.in the classroom and thé
curriculum and other related educational tools. We’re
an education company first, technology second.

o] What products does AXI sell?

A Our primary line has always been a
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< .
Promethean family. We’ve always focused on

interactive technologies that kids —-- that engage
kids, help teachers bridgé into these kids’ minds
with technology versus pens and pencils, which are

not their favorite thing.

Q Do those products include the interactive
panels?

A Yes. It started out with interactive
whiteboards with projectors, but the projectors kept
burning out. So in about 2012 or so, we started
looking and doing a lot of research to bringing in
panels.

Q So in the -- describe for the jury when

that transition from projectors to panels started to

occur.
A The panél transition for the leaders
started in Europe in 2011 -- 2010 to 2011. They were

farther along with the projectors, which burn out,

like any other lightbulb. It was slow coming into the

| United States because of the way we fund schools.

They oniy pbuy during certain time periods. They’1ll
buy a little bit. Then they have to test it and make
it a little bit bigger project. Then school boards
get on board and do a lot. So our first year -- we

started out with panels in 2012, we sold. zero,
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although not for lack of trying. Thén, the next year,
I think we sold less than 50. That was 2015. ‘14 —-
‘15, we started to sell a few. And then this year, we
sold several thousand.

Q Now, let’s talk about CVTE. Are you

familiar with that company?

A Yes, I am.
0 What does that CVTE stand for?
A Took me forever to get that, Chinese Video

Television Electronics. They’re one of the largest
three manufacturers of any kind of display, TVs. They
do Westinghouse; Insignia; all these models; RCA.
They make those products for those brands.

Q Does CVTE make these interactive panels for
ciassrooms?

A Yes, they do. They’re the —-- they have
one-third market share in China and Asia. They have
their own brand there. They don’t sell it in the
United States,.but théy’re_very prolific. They’ re one
of the three in the world that actually do this.

Q And what business has AXI done with CVTE?

A Beginning, I think, back in 2013, we began
to work with their engineers and their product group,
which we met at the International Society of

Technology and Education Show. I think it was in
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Austin or San Antonio. We began a relationship trying
-— of looking at their products. My team liked them.
My teaching and learning consultants liked the way it
worked. But they had a lot of non-education -features.
We began to work with them on their

software development and their engineering
develbpment to come up with a product that would work
in the United States. It would get us to the features

that kids wanted and teachers Wanted} but also had

got to the price point that the rest of us could

afford it.

0 Was AXI able to purchase directly from
CVTE?

A Absolutely. CVTE was actively puréuing

partners. They talked to myself. They talked to
ProComputing, which is one of the largest groups in
the central United States. They talked to —
'MR. SMITH: Objection, Your Honor, abouf
the witness testifying to what someone said to
a third party.
THE COURTE I sustain that.

BY MR. ENGLISH:

Qo Mr. Viola, when did AXI start purchasing
directly from -- these panels directly from CVTE?
A  In 2013.
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Q Now, let me refer you to what we’ve marked
as Plaintiff’s Exhibit 76. |

A I'm sorry, sir. Which one?

(o) Plaintiff’s 76. You’re in the right book,

but it’s towards the back.

A Very thick book.

Q Yeah. )

A Yes, sir.

o) Okay. You’ll see that top e-mail is to you

from Jim Williamson. Who is Jim Williamson?

A Jim Williamson is a member of our buying
consortium of Promethean partners-from across the
United States. He is the owner and president of ACT,
which is a company that does our work in Nevada,

Oregon, California, Idaho and Alaska.

Q Is ACT alsoc a reseller of these panels?
A Yes, they are.
Q Now, if you’ll look down in the third

sentence, there’s a reference to Keone. Is that

Mr. Trask?

A Yes.

Q And look -- explain to the jury what TCEA
is.

A TCEA is the largest technology computing

education association conference in the central
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United States. It’s primarily Texas, but it’s all
surrounding states. Most of the vendors who come
there are coming to meet and try and find new
products and to find what the cutting edge things are
going on in schools in Texas, so we would know what
to bring back to our states.

Q And how did»—f this reference ﬁo Keone
suggests that you already knew him, as of January of
2014. How did you —-- how did you first meet
Mr. Trask?

A  In 2006, I managed the relationship with
CSi, which was the Promethean partner in the
Carolinas, prior to them being purchased by the other
two compénies. I knew Keone as being‘head of this
sales group.

Q@  And then when did you first talk to
Mr. Trask about the Clear Touch panel?

A Well, this -- we were in the process of
bringing —- doing our own due diligence and trying to
find a manufacturer, trying to choose between CVTE
and Korean manufacturers, and we were making a lot of
progress, as our group. Keone sent the e-mail to
Jimmy, which was in January of 2014, and askiﬁg if we
would like to -- starting with Jimmy, but also the

rest of us, we’d like to start working with Clear
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Touch, instead of going out and finding -- continuing
to develop our own brand, which is what we were doing
at the time.

Q0 = Now, let me show you what we’ve marked as
Plaintiff’s Number 78.

A 78.

Q If you will look down at the bottom of this
e-mail chain, there’s a reference to, “I will arrive
at TCEA by February 6th and hopefully have dinner
wi£h you, Mike, and Keone.” So when in 2014 did the
TCEA conference occur?

A February 6th, 7th and 8th, I believe.

Q Now, did you communicate with Mr. Trask
about the TCEA conference before you attended it?

A Yes, we had some conversétions regarding
that, I think, around the 25th, 26th, somewhere '
around there of —-—-

Q Which month?

A -——= January. Of January.

Q And that’s 20147

A Correct. That time, we discuésed what Clear
Touch was, whether -- where was it? What was Encore’s
involvement in it? All the—questions you want to ask-
if you’re getting ready to make a huge business

decision. And at that point, we said we really need
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to see our panel, our display versus the one you've
already purchased from CVTE.

Q@  Let me show you what we’ve marked as
Plaintiff’s Number 79.

A 79.

Q So is this an e-mail from Mr. Trask to you
on January 25th, 20147

A Yes. It’s from Keone, his Gmail aCcount,‘to
my personal account.

Q And the leéd—in sehtence says, “It’s a
pleasure to introduce YOu to Kathy Cruse with Clear
Touch Interactive.” Mr. Trask explained to you why he
wanted to introduce you to Kathy Cruse?

A Only that she was a person who was involved
with Clear Téuch and she’s the one who did the
non-disclosures and the partner agreements.

(0] At this time, who, did you understand,

Mr. Trask was employed by?
‘A Encore. | .

Q At this time, did Mr. Trask disclose to you
that he had any interest in Clear Touch?

A | No.

Q Let me show-you what we marked as
Plaintiff’s Exhibit Number 80. (Pause.)

. Now, let’s look at the bottom e-mail here.
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Is this an e-mail to you from Kathy Cruse at Clear

Touch on Januéry 25th, 20142

A Now, the e-mail was to Keone. It didn’t
have my name on that one. But then the forward, that
had -- forgot to send the non-disclosure, did. have my

name on it.

Q So you did get this e-mail?
A I did.
Q It says, “Clear Touch -- while Clear Touch

Interactive does not have a fofmal reseller program,
we havé established a few partners.” Who did you
understand were Clear Touch’s partners at this time?

A Really, the only one_that I knew of or
anybody —- that we knew of on the Promethean Advisory
Council was Encore. We actually thought that Clear
Touch and Encore was one and the same.

0 And then what did Ms. Kathy Cruse send you
with this e-mail? | |

A - She sent me a standard non-disclosure
agreement that you get before you start talking
pricing and details of somebody else’s business.

Q And in that last sentence, it references
the non-disclosure agreement. What was the purpose of
sending you the non-disclosure agreement?

A So we can start talking pricing and terms
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and pianning. If you’re going to spend millions of
dollars with a company, you want to make sure that
you have all the information.

Q Was that for your company trying to be a
reseller of Clear Touch?

A Yes, they wanted us to ceése what we were
doing and become -- join forces with Clear Touch.
This was being pushed by the manufacturer. He knew
the size of our organization and the financial --
that it wasn’t going to be adequate for a small group

to be able to do that on a very large scale fast

enough.
o] And let’s go back thfee pages in this.
A Which one? -
Q 80.
A Back to 807?
Q No, you’re in the right exhibit. Just turn

back two pages.

A Okay. I'm in 80.

Q Just turn —-

A Oh, okay. This way. Yes.

Q So what is ——- what document was_attached to

the e-mail?
A It's a non—diéclosure and protective

agreement to govern confidentiality and proprietary
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data.

0] What did you do with that non-disclosure
agreement?

A I thought that I signed it. Apparently, I

could not find a copy of anything but the blank one.
Once I forwarded it to you and the attofneys, I was
told that there wasn’t a signed copy, that Mr. Trask
didn’t have one either.

¢} Did you meet with Mr. Trask at the TCEA
conference in February of 20147

A Yes. That was the purpose of all of us
going. We met on the floor at the Encore booth,
looked at the Clear Touch products, looked at —-- you
know, talked to Leo Gallant. He was really the person
who was doing a lot of the showing of it. We talked
about what was being -- some of the larger deals that
they had in the works in Fiorida and some other
places. And we agreed that -- you knbw} on the floor,
it’s real difficulf to have a conversation with
teachers walking up —-- that we would meet later and
talk more about business.

o] Now, at this Encore both -- this was an
Encore booth; is that right?

A  Correct.

0 And who was there for Encore?
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A I seem to recall it was Keone, Leo Gallant,
who‘I also knew, and a lady that I had not run into
béfore, really nice, April. |

0 Now, did you have a subsequent meeting off
of the trade show grounds with Mr. Trask and
Mr. Gallant?

A Yes. We went and —-- our group was there to
meet with vendors. We were there to try and find
partners. So we set up at a place called the Buffalo
Billiards sports bar. Different manufacturers came
there and met with us. That would be Jimmy Williams
from ACT, Mike from ProComputing, and a few others
that came in. We Jjust had hors d’oeuvres and drank —--
watched what was going on and we had business
conversations. So after —- I think, after dinner,
Keone and Robin Liang, the head of CVTE's global
division, came up.

Q Do you know if Ms. Trask, Mr. Keone Trask’s
wife, was there? |

A It’s quite possible, but I’ve seen her so
many times. They’re usually together, but I don’t
recall exaétly.

Q At this meeting, what did Mr. Trask say
that he was doing?

A Well, at the meeting, he was saying that
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everything that they were dding with Encore was
working great, that they had got a lot more tréction,
that -- we had been very cautious about, in our
group, concerning how fast we went, because our major
ménufacturer, Promethean, first, said they weren’t
getting into this market. Then they saw the success
we were starting to have and the wisdom of what we
were trying to do, so they came bagk and said, “Wait,
wait, wait, we’re going to do this.” They weren’t
quite there yet. So we were still pursuing that.

What we were talking to Keone about was
joining forces, that we wouldn’t continue to pursue
our brand with CVTE. We would stay with CVTE, but
that would be primarily under the Clear Touch brand.
They needed —- well, I needed $2 million just to run
my state. If you look at that, you know, nationally,
you need a lot of money, a lot of money. So a couple
of million dollars‘from us, a couple of million
dollars from Mike, a couple of million dollars from
Jimmy, would have been a good foundation, in addition
to what we thought that Encore had put in. It was
Encore’s business.

0 At this meeting, did Mr. Trask revéal his
connection with Clear Touch?

A Not in the initial conversations. The
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initial convérsations that we had, you know, involved
the whole group having, you know, hors d’deuvres and
wings, I believe, and, you know, some beer. He’s
talking to the whole group about the sales virtues of
coming on board with Encore, coming on board with
Clear Téuch, of —— having a very well-put-together
marketing plan;

0 After this, was there a later meéting with
Mr. Trask?

A Yes, we got a chance to sit over to the
side. It's a vefy loud place. Sé just a few chairs
over, we’'re having a conversation regarding directly
how we’re going to get this money. I mean, how much
money is Encore going to put into it? Are they that-
committed? Because at this time, I’'d already put out,
oh, easily, a quarter of a million dollars, just
doing the research and set-up of what it would take
doing evaluations, going back to -- back and forth to
China, so it’s not a small amount of money. If we
were going to db that, I wanfed to know where the
money came from.

0 And what did -- how did Mr. Trask respond
to that concern?

A Well, my question was: Is Encore behind

this? Is Encore going to put the money up for this?
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How certain are they? I did not know anybody, Todd or
anybody with Encore, because I -- my relationships
had been with the previous thing. Other than Chris,

who testified before, I didn’t think I knew anybody.

0] And so how did Mr. Trask respond to your
concern?
A . He said that Encore was behind it and he

had a piece of it. It was involved. My question to
him waé, “If they’re doing all this, why are you
pushing it so hard?”

And he said, “Well, I'm going to have a
piece of it.”

Q And then, after that, did Mr. Traék
disclose to you what his éonnect ——'true connection
with Cleér Touch was?

A Yeah, later, you know, after -- this had
been going on for several hours. And later, we had
another conversation with just he, myself and.the
manufacturer off to one side. Rébin sat here, Keone
there, and_ﬁyself was leaned over. We had the
conversation about, look, I kept hammering the.money,
I wanted to know where the money was coming from.

He said that this is —— “I have investors.
I'11l get investors. This is my béby. It's my

retirement plan. I want to make this work, just like
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you want to make your company work.”

Now, we had finally gotten to the brass
tacks of where it was. My question was, again:
“Where’s the money comiﬁgAfrom?"

He says, “I can borrow the money. I can
mortgage my house,” which I counseled him not to do.
That’s really hard to have eVerything you own in it.
Keone 1is a very intelligent guy. He’s very
determined. I just was concerned about that. When he
said that, and we had that conversation, the
following day, I had a conversation with the
manufacturer and said without the monéy, you know,
he’s got to get the money from somewhere.

Q But you understood, éftér that
convérsation, that Mr. Trask owned Clear Touch?

A Yes, I did.

o] And was Mr. Trask trying to get your
company tq be a reseller for Clear Touch?

A Yes. He was trying to —-- we have the
Education Resource Group, which is seven ébmpaniés
that do what we do from around the country. We cover
most of the United States. We do not compete with
each other. We have non-disclosures with each other.
Wé share financials. We share products. In this case,

our rule is, we were trying to find a product that we
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could each sell at least a million dollars of. That’s
about what it takes to begin to pay for it, doing it
with your sales team. That was the pitch. If we went
with Clear Touch, that meant that our primary
manufacturer, Promethean, would be left out. They
would have nowhere to go if we all committed to going
to Clear Touch, which would have been a great coup.

o] And in addition to your company, was
Mr. Trask trying to get other reéellers to be
resellers for Clear . Touch?

A Well, thé only ones that I’'m aware, at that

time, were the ones that were at the meeting. And

that -- together, we went from Louisiana, all the way
to Alaska.

o] And who were those other resellers?

A That was AXI; ProComputing, which is

primarily the state of Texas; and then ACT, Classroom
Technologies —-— I can’t remember what the A stands
for —— out of Seattle, which had Califofnia; Oregon;
Idaho; some other little states in there; and Alaska.
Q Now, at this trade show athncore’s booth,

were any panels displayed other than the Clear Touch

panel?
A Not that I recall.
Q And tell the Jjury a little bit about what
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it takes or how long_it takes to sell these panels to
a school, to a customer.
A Like anything, séhools are conservative.

The teachers are conservative. They don’t want to
change. They don’t want to do it. Because the kids
are forcing the change with: their phones and
everything, they would look at new technology, but it
had to be something that was easy for them to use. So
usually, what would happen is that we tock them out
and we seeded them. ‘

For us —-- I can only speak to us -- we put
75 in classrooms all across the state. We went in and
trained those teachers. We talked to them. Sometimes
they bought them, but at a severely discounted price.

We tried to get somebody -- find an
evangelist, somebody who’s going to really want the
technology and make it work. We called them the
rockstars. They could teach with a rock. Give them
something like this and they were great. They would
go through -- they would begip to model it for their
other teachers.

And then the school distfict, maybe in the
following funding year, would come back and say, okay
-- which was always ;— most of the purchasing takes

place, let’s say, May, June, July and August is
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primary funding. Sometimes a little bit in September.
But that’s the big hump. So they would have to wait
for that big hump to come back around because that
was when their marketing —— I'm sorry —- their budget
came about.

So we would then spend, October, November,
December, January, February, March, trying to get
them now to plan, in their new budget to make big
purchases in this budget -- this budget year.
Usually, that meant maybe a school, maybe a class --
a few classrooms, a wing. Then, hopefully, the
following year, they decided that all is working; and
in the interest of equity, it works, the teachers
know it, nbw we want to give it to every kid. Theg.we
go do it -- maybe do it district—wide or school-wide.
It’s a big expenditure.

Q In addition to the expenditure, how long
does it take to go from introducing a customer to a
panel to them eventualiy_buying?

A We start in 2012 with BenQ, which is one of
the manufacturefs at that time, Chinese manufacturer
—-—- Taiwan. We pushed it, pushed it, pushed. Sold
zero. I gave away a few, but we sold zero. The next
year, I want to say we sold less than 20. Next yéar,

less than 50. Now we sell them in the thousands. It
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was a five-year process.

Q Did you discuss any potential customers
with Mr. Trask?

A Well, we talked about where they were
getting traction, I mean, that they had a lot of
success. We talked about,. again, I can’t remember all
the accounts in the Carolinas. There were some in
Florida, in Tallahassee. There were some other ones
that we talked about that they were —- they

traditionally had been Promethean accounts. I was

‘somewhat familiar with them.

Q Did —-- what was the school in Tallahassee,
Florida?

A Well, the largest there is Leon Cbunty.

Q Did you discuss Leon County with Mr. Trask?

A Yes, we did.

Q Do you remember what Mr. Trask said about

Leon County?

A Just very promising. Had a lot of good

vibes. They liked the product.

Q Now, 1is AXI a value-added reseller?

A Yes. Technically, on our contracts, we’re
called a value-added reseller. |

0 And is AXI still able to purchase panels

directly from CVTE?
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A Absolutely. We purchase from CVTE and two
other manufacturers.

_Q Is that the same company that Clear.Touch
purchases from?

A Yes, absolutely. They do about nine brands
in the United States, plus quite a few white label
brands.

Q How does being able to purchase directly
from CVTE affect the price?

A It’s -- well, it affects two things. It

raffects the price and that you are able to get it at

a largé volume discount. I was paying around $3000 a
penal, selling them for 5. Eating all the marketing
cost and things, in the ones we ate. So you want to
be dealing directly with the manufacturer if you are
a major VAR, because anybody in between is taking out
margin that you could be paying, you know, your
family, your reps in bonuses and pay raises, your
technicians. The first year or two of this, they’re
not making any money. They’re just putting.in time on
the idea that they’re going to make money, if this
takes off. So it gives you a lot of advantage.

Q And how does purchasing directly from a
manufacturer, like CVTE, affect shipment and'shipment

costs?
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A Well, pﬁrchasing direct, you have to order
-— initially, they gave us a little bit of a break. I
think we had to order 50 or so, but really 100 is the
magic number. You order the product. Yourpay half of
it down, so at $3500 a unit, we would have had to pay
$175,000 the day we ordered it. Then the day it was
finished, they sent you a little note and seid, “Now
wire us money.”

Your stuff is now sitting in a dock in

China. It’s your responsibility. A ship now is going
to put that out there. In another six to eight weeks,
it would get to us. So, in that time period, we put
out $350,000 or more, depending on what else they
ordered witﬁ it. Then it may be 8 to 12 weeks before
we actually had that product where we could actually
sell it to someone. Once we sold it to them and
installed it, we had another 54 days before we got
paid.

Q Is there an advaﬁtage in terms of shipping
and cost if they were to purchase directly from CVTE?

A Oh, absolutely. The containersvhad a flat
rate shipping on them. When they put 100 on that
container, that container got off, put it on the
truck, delivered to your door. There’s no additional

cost of transportation and re-delivery. A panel like
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that, at that time, weighed in essence of 200 pounds.
Each panel would —— if you ship one or two or three
at a time, it’s $200 to $300 a piece versus a
truckload showing up for $3000 for a 100. The math is
$30 versus 300.

0] Then, is the price at Which you’re selling
to school districts, is there a key price point?

A Magic number is under $5000. It has to do
with the way the federal government allocates funds.
Most of the money that’s used in technology in the
schools doesn’t come -from your local district tax
dollars, unless they have a special tax election.
Most of it comes fromAwhét they call TitleOne. That
money has thresholds that are put on it. Anything
above $5000 can’t just be signed off by one person in
the administration of a school —-- a school district.
It has-to have two. So every district wants
everything to be under $5OQO. That includes: the
unit, delivery, costs, installation, because it’s
easier to purchase that way.

Q And so, how does being able to purchase
directly from a manufacturer, liké CVTE affect your
ability to meet that price point?

A At that time, it was the only way to do it.

It was the only way to get the margins, because if
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you bought it from‘somebody else, they were giving
you, maybe 10 points a margin, whereas doing it the
other way, we were getting 50.

o) Thank you, Mr. Viola. Please answer any
questions Mr. Smith has for you. |

A Thank you.

THE COURT: Cross—examination.
CROSS—-EXAMINATION

BY MR. SMITH:

Q Good morning, Mr. Viola.
A Good morning.
Q You said, originally, you’re from

Louisiana, right?

A Yes, hurricane central. Well, it used to
be.

Q Isn’t everything hurricane céntral lately?

A That’s what my son says. He’s with FEMA.

o) So how long did it take you to gét here?

A About seveh hours.

Q A couple of weeks ago, you already offered

up a videotaped deposition, didn’t you?

A Yes, that was requested by you guys.

Q Are you saying I requested it?

A Lawyers.

0 Did Encoré request you take a videotaped
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engineers. I know that even if it went bad with --
one of these companies went under, I know the
manufacturer. I can get parts. I can -- if necessary,
I can start importing the same thing, same product
under my name at any given moment. I didn’t really
waﬁt to. That’s a hassle. What Chris was offering
was, “Hey, I'm going.to inventory it. I’"11 work with
you on terms.”

We have a good presence. Like I said, they
are a very well-put-together education marketing
message: They didn’t have any real presence in my
state. That meant, 1f I could find a bompany that I
could do a.million déllars worth of business with, it
was worth engaging. Primarily, all this comes down to
that the manufacture rep that I helped put all this
together for the North Americanlmarket is a very
close ffiend of mine; and he asked me to.

Q Thank you, Mr. Viola.
REDIRECT EXAMINATION

BY MR. ENGLISH:

0 Mr. Viola, why did you come forward in this
case? \
A I came forward because I grew up in six

foster homes. People took care of me, a lot of people

didn’t. When T adopted my kids -- they’re eight and
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nine -- they were going through a lot of, 1like I
said, really hard.things. We asked them to do some
things. They had to go in and testify against some
things that were wrong. I coached them. I walked them
through it. I gave them their confidence. I held
their hands. I went through all of that.

So when this came up and I'm discussing it
with my wife at dinner saying I didn’t want to get
involved and everything, my daughter who testified
against her father beating with altwo—by—six said,
“Dad, you can'do it. I’1ll be there.”

I knew when I made that phone call, it
wouldn’t end in a deposition in a chair. It would end
in here. I made that decision. I’'m not being paid to
do this.

I'm going to leave and I'm going back to
CVTE in the morninﬁ. We’ re going to have another
discussion about, you know, two of their other
brands, and I'm going to do business in the way I
said'I was going to do business. But the key thing is
it’s not fair to all the people who hauled that
product around, went and showed it to all these
people, made no commission on it, didn’t get any
bonuses on it, built something that théy knew two

years down the road that they would begin to sell and
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make some money on it, then poof, it belonged to
somebody else.

Those people,.that family -- I have over
30 employees. Tha£’s 180 people in my family. It’s
not just those -- the people who work for -- it’s all
their family, it’s their college, it’s their kid.

Like my daughter said, “Dad, it’s the right thing to

do.” ’ f
Q Thank you,‘Mr. Viola.
THE COURT: May this witness be excused?.
MR. ENGLISH: Yes, Your Honor.
MR. SMITH: Yes, Your Honor.
THE COURT: Thank you, sir.
Call your next witness.
MR. ENGLISH: Your Honor, may we have a
five-minute break? .
THE COURT: Yes, sir.
MR. ENGLISH: Thank you.
THE CQURT: Ladies and Gentlemen, let’s
take about a five- or ten-minute break.
'Mr. Foreman, i1f you need anything, pleaée let
the bailiff know.
(Jury exits at approximately 10:12 a.m.)
(The Court goes off the record at approximately
10:12 a.m.)

953




