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STATEMENT OF ISSUE ON APPEAL

Did the trial judge err by failing to direct a verdict where the state failed to present any

direct or substantial circumstantial evidence that Appellant obstructed justice?



STATEMENT OF THE CASE |

A Charleston County Grand Jury indicted Appelle;nt on January 12, 2015 for obstruction
of justice. R. 648. His case was éalled to trial on March 4, 2019 before the Honorable D. Craig
Brown, 'and .a jury. R. 1. Assistant Soljcitors Jennifer Shealy and Dantiel Cooper repr;arsented the
state. R. 1. Christopher Lizzi represented Appellant. R. 1. |

On March 8, 2019, the jﬁry foun.d Appellant guilty as indicted. R. 626, ll..6-.10. He was
sentgnced to ten years’ imprisonfnent. R. 627, 11. 4-6. |

This appeal follows.



STANDARD OF REVIEW

“The defendant is entitled to a directed verdict when the State fails to produce evidence

~of the offense charged.” State v. Odems, 395 S.C. 582, 586, 720 S.E.2d 48, 50 (2011) (ciﬁngn

State v. McHAonev., 344 S.C. 85, 97, 544 S.E.Zd 30, 36 (2001)). “Howevef, if there is any direct
or sﬁbstantial circ'umstaﬁtial evidence feasonz;bly tending to prove the guilt 6f the accused, an
appellate court must find the case was properly submitted to the jury.” Id. (citing State v.
Pinckney, 339 S.C. 346, 349, 529 S.E.2d 526, 527 (2000)) (emphasis in original). “On app¢a1

from the denial of a directed verdict, this Court must view the evidence in the light most

favorable to the State.” Id. (citing State v. Lollis, 343 S.C. 580, 583, 541 S.E.2d 254, 256
(2001)).

“A [trial] judge should grant a directed verdict motion when the evidence merely raises a

suspicion the accused is guilty.” Id. (citing State v. Schrock, 283 S.C. 129, 132, 322 S.E.2d 450,
451-452 (1984)). “Suspicion implies a belief or opinion as to guilt based upon facts or

circumstances which do not amount to proof.” State v. Buckmon, 347 S.C. 316, 322, 555 S.E.2d

402, 404-405 (2001) (citing Lollis, 343 S.C. at 584, 541 S.E.2d at 256). “When ruling on a
motion for a directed vérdict, the trial [judge] is concerned with the existence or nonexistence of

evidence, not its weight.” State v. Shands, 424 S.C. 106, 135, 817 S.E.2d 524, 539 (Ct. App.

~ 2018) (citing State v. Hernandez, 382 S.C. 620, 624, 677 S.E.2d 603, 605 (2009)).



STATEMENT OF FACTS

: A‘ppéllant was married to Gayle McCaffrey (hereinaftér “McCaffrey”) for fourteen years.
The couple lived in Charleston with their two children. Appellant was a talented carpenter who
often renovated homes. McCaffrey worked for the Citadel. Mch;ffrey disappeared on or about
March 18, .2012. She has not been seen or heard from since.. The state ultimately charged
Appellant with obstruction of ju;tice related to law'enforcementfs investigation of McCaffrey’s
disappearance.
| In February 2012, Appgllant was remodeling a home in Brevard, North Cafolina. On
Valentine’s Day, Appellant met 4 woman named Brandy Lee at a pub in.Brevard. The two
begaﬁ aﬁ\intimate relationship which continued for several weeks until McCaffrey dis'covered the
affair. McCaffrey sent Lee é text message asking Lee to “leave her husband aloné” becaﬁse the
two “want to work it out and save their marriage.” R. 53, 11. 10-22. Qn dr about March 6, 2012,
after receiving the message from McCaffrey, Lee told Appéllant she could not see him anymore.
R. 58, il. 15-22. Despite ending the relationship, Appellant and Lee still talked occasionally
through text message and over the phone.- |
| On the nighf of March 17, 2012, St. Patrick’s Day, Appellant and McCaffrey ate dinner at
home Iwith their children and McCaffrey’s aunt and uncle who lived nearby. vSometime after
dinner, Appellant and McCaffrey got into a vérbal argument. Appellant ultimately left thé home
and drove to Traveler’s Rest to see Lee who was at a bar with friends. Appellant arrived around
one o’clock in the morning. R. 68, 11. 15-21. |

When Appellant arrived at the bar, Lee ignored him. She “was drinking and singing and

‘dancing and . . . really wasn’t paying him much attention.” R. 72, Il. 21-24. Appellant was

“propped up against a wall stari.ng at [her].” R. 73, 1l. 9-19. Over the next hour, Lee refused to



talk to Appél_lant. R. 73,1.2-76,1. 20. The bar ultimately closed around 2:00 am. ‘R. 76, 11. 3-
6. Lee left the bar in her car and Appellant left in his truck. Lee claimed App.ell'ant followed her
car bﬁt she turned on “a back road and lost him.” R. 76, 1. 21 - 77,1. 5. Lee (':alled Appellant
2:16 am. During this call, which lasted one rninuté and twenty-eight seconds, Appellant was
" pulled over for speeding. R. 78, 11.' 10-18.
The étate presented the dash cam footage from the traffic stop. Appellant adrrﬁtted to the
officef that he was having “problems” with his wife and that he was visiting a girlfriend in
" Travelers Rest. He explained that he had driven four hours to see the. girlfrieﬁd but he “got
blown off.” State’s Exhibit No. 75B.
Later that same day, March 18, 2012, at 5:19 pm, Appellant callgd the poiice to report
McCaffrey missing. Chris Davis, a patrol deputy, responded to Appellant’s house at 5:46 pm.
R.10,1.22 - 11, 1. 19. Appellant answered the door-.. He told Davis he wanted to file “a missing
person report on his wife Gayle McCaffrey.” R.12,1. 8 - 13, 1. 2. Appellant eiplained that he
- and McCaffrey went out to eat around 2:30 pm the day before, March 17, 2012." Théy returned
‘home between 3:00 pm and 4:00 pm. lAfter Ithey returned home, Appellant and McCaffrey “got
into a verbal altercation.” Appellant allegedly told Davis that after the argument, Appellant took
a walk around the neighborhood “because he had a lot on his mind.” R. 13, 11. 3—22.' He got back
to the house around 7:45 pm and foun.d McCaffrey in their bedroom lying down. She “ignored
him.” _R. 13,1. 23 - 14, L. 14 Appellant allegedly said he then left their house 1n Charleston
around lO:OOA pm and dfove to their “second home” in Easley. beca‘luse‘ “he was very emotional -
and distressed about his marriage and he wanted some space and to have tiﬁe away.” R. 14, 1.

15-~16,1.7. Appellant said “their marriage [was] on the rocks.”



Appellant told Davis that when he returned home to Charleston at 6:30 am McCaffrey
-was gone. R. 16', 1. 10-14. However, Appellant found her wedding ring, phone, checkbook, and
car keys on the kitchen counter. Her car was parked in the driveway. R. 17,11 2-12. Appelllant‘
gave Davis a letter he had found on the printer. The letter, which was marked and admitted as
State’s Exhibit No. 63, was typed and addressed to Appellant. R. 17,1. 7-18,1. 9. It stated:
Dear Bob,
It is St. Patrick’s Day and you are on your way out somewhere ignoring -
me again. You are right again, we are through. When you get back I will not be
here. I found your safe — WTF — we live like this and you have over $110,000
dollars in cash and the coins and all the old money?
I know why you never say anything about Nicky. You have known, and
what, just waiting for someone to come along so you could leave us? Oh wait,
you have met someone. ' ‘
I hope you are happy.
Nicky is going home in a couple of days and has asked me to go with him.
Iam going! I an going to be happy!
Madison told me that she wanted to go with you two weeks ago when she
first asked if we were getting a divorce. You could not be a better dad and the kids
love you so much more than they love me! It hurts so bad, and before you hurt all
of us I am making it easy for you. I am starting over also, while I have someone
that worships me and cares so deeply for me.
I will always love you and the kids and cherish the moments we had. Ido
not want to end up like my mom or sisters. In loveless marriages and bitter,
always trying and never really being happy.
I have tried to settle a few things for you, but since you have not really
helped me, you can see what it takes to keep a family together by yourself, or with

whatever ugly redneck bitch you want now.

If you were going to stay, I would have forgotten about Nicky. But I can
see you have no desire to stay, and I am done suffering and trying and praying.

I know this is not all your fault, but like you said-“I am done.”



You can tell everyone whatever you want, as I am sure you will,
If you look for me and find me, because I am sure [you] will try, I will use -
the gun, that was in the safe, on you.
Tell the kids that I love them, and I will miss thefn.
Gayle
R. 628 (State’s Exhibit No. 63); R. 19, 1. 8 — 20, 1. 20.

After showing Dayis the letter, Appellant told him about a safe that he had hi_dden in the
attic, which contéined one hundred and ten thousand dollars in cash and coins. The safe Weigh‘ed
approximately three hunldred énd fifty pounds. R. 21, 11. 2-9.

Davis.formd__it “odd” that the letter was typed. R. 20, 1. 23 — 21, 1. 1. He was also
concerned that McCaffrey’s personal items were inside the house and her car was in the
driveway. Hé suspected “foulAplay.” R. 22, 1. 4-9. Davis ultimately completed a missing
persons éfﬁd.z.lvit and éntered McCaffrey into the National Crime Informapion Center (NCIC). R.
23, 1l 3-15." He then notified his supervisor who macie thé decision- to inform the detectives
»division. R. 26, 11. 7-19. |

Detective James Perkins responded to Appellant’s house. Davis told Pefkins what he had
lgarned and gave Perkins the letter Appellan‘p had found in the housé. R. 26, 1.\ 20 - 27, 1. 13.
Appellant voluntarily agreed to go to the sheriff’s office to give a staterﬁent. R. 161, 11. 3-15. Hé
was. interrogated by the police. from j‘.ust after 9:00 pm until 2:00 am the following morning. R.

' 166, 1. 15-17. Appéllant told Perkins that he and McCaffrey “were having marital problems” as
| well as “financial problems” as he had been out o% work for some time anci had only been‘ doing
“odd end jobs.” R. 169, 1. 19 - 170, 1. 4. Perkins found Appellant’s employinent status interesting

since Appellant had said he had one hundred and ten thousand dollars hidden from his wife in a



safe in a room above thé gérage. R. 1.70', L.1-171,12. Appellant said the safn weighed between
two hundred and three hundréd pounds. R. 175,11 1;1 1. | |

Appellant told Perkins that he and his wife along witn an ‘aunt and uncle ate dinner
together the _niglit befcire, March 17, 2012.- After din_ner, Appellant admitted he and McCaffrey
~ had “a little spat” and he drove to Travelers Rest to see Brandy Lee. R. 171, 1. 7-25. He met
Brandy at a bar, but “she bléw him off.” R. 172, All. 8-12. After he left the bar, Appellant said he-
drove home to Charleston. He admitted he was i)ulled over in Travelers Rest. R. 172, 11, 16-19.

Appellant told Perkins that he arrived home at 6:30 in the morning. McCaffrey was not
fhere, but her car was in the driveway, her keys and phone were inside, and the children were
there sleeping. 'R. 173, 1. 2—9.. A few hours later, Appellant found the Jetter on the printer. After
he found the letter, Appellant laid on the r:ouch and cried. Appellant told Perkins he waited to
called the police because he wanted to talk to his father, who was a retired detective, first. His
father recommended he contact an attorney. R. 173, l; 13 -174,1. 8.

 Law enforcement found no trace of a Nicky during its investigatinn. None of

McCaffrey’s farriily or friends “knew of a Nikki.” R. 192, 11. 17-20. The police also retained the
services of a forensic linguist to deiermine if McCaffrey had authored the letter Appellant found
on the printer. R. 190, 1l. 7-21.

Perkins tesiified that law enforcement ultimately arrested Appellant in 2014 for
' ‘obstruction of justice during its investigation into McCaffrey’s disappearance because Appellanf
allegedly “lead us in a direction to where it hindered us frbni being able to locate her quickly.
More so we wern pretty much chasing our tail and going in opposite directions.” R.:191,1. 17 -

192, 1. 1.



Robert Leonard, who Was.qualified as an expert in linguistics without objéction, testified
that there was a “consistency of features” between the “linguistic patterns” in the letter admitted
as State’s Exhibit No. 63 and the “linguistic patterns” in the documents known to Abe written by
Appellant. He méintainéd that _Such consistency dia not exist betv/veen the “linguistic patterns” in
the letter and the “linguistic patterns” in the AOQuments known to be written by McCaffrey. R.
455, 11. 16-23. Therefore, Leonard concluded that between Appellaﬁt and McCaffrey it was
moré likély that Appellant had ‘vvritter; the letter. R. 455,1. 24 —456,1. 1.

In his defense, Appellant called Alan Perlman, who was qualified as an-expert in forensic
linguistics. R. 513, 11 9—17. Perlman could not opine as to who authored the letter because there
was some evidence to-support that McCaffrey wrote the letter and some evidence to support tﬁat |
Appellant wrote the letter. R. 529, 1. 14-19. He asserted, “Based on [McCaffrey’s] command of

language as I have seen it in her public communications, she is capable of syntax and lexicon

that I find in the Q-document [the letter].”_ R. 529,1.20-530, 1. 21.



ARGUMENT

The trial judge erred bV’failing to direct a_verdict where the state failed to present any

direct or substantial circumstantial evidence that Appellant obétmcted justice.
Relé?ant Facts |

Aftef the éfate rested, Appellant moved for a directed verdict. R. 501, 1. 4 — 502, 1. 2
Defense counsel argued the state failed to present any evidence Appellant intentionally impeded
the administration of justice. C_c_)unsel asserted Appellant voluntarily told the pdlice wﬁere he
went and what he did imrhediately before McCaffrey went missing. He also maintained that at
~ the tjme Appellant made the statements, law enforcement was. merely invesﬁgating a miséing
person not a criminal offense. R. 501, 1l. 5-17. As far as the letter marked as State’s Exhibit No.
63, counsel asserted Appellant never indicated who authored the letter. Rather, he merely stated
he found the lett’er. on the printer after he returl;ed home. The state presented no evidence that
this was not true. R.501,1. 18 - 502, 1. 2.

The s‘tate arguéd Appellart ﬁed to Chris Davis when he initially reported McCaffrey |
missing by telling Davis he had gone to the family’s second home in Easley. As far as the letter,
the solicitor cited to Robert Leonard’s expert testimony _tilat it was more likely Appellant -
authored the letter than McCaffrey. She also relied on the testimony from" McCaffrey’é family
énd friends who maintained McCaffrey did not use foul language, like the language which
appeared in the letter. The solicitor also claimed Appellant.essentialiy said McCaffrey authored
»the letter since he asserted as true certain things referenced in the letter such as “he had
squirreled awéy $110,000 from his wife and family as they fought financiai problems-. . . and

that she had left for a person named Nikki.” R. 502, 1. 25 — 503, 1. 6. The solicitor concluded

10



Appeilaht “did everything he couid to thwart” the administration Qf jusfice during law
enforcement’s investigétion of a missing person, his wife.

- The trial judge ultimately denied the motion. The judge cited to James Perkins’ testimony
in which he claimed the allegedly false information Appellant.provided to law enforcemeﬁt
“hindered” its abiiity to locate McCaffrey and in essencé caused law enforcement to “chas[e]
their tail so to speak.” R 504, 1. 13-18. The judge further cited to the lack of evidence
supporting' the existence éf a safe, one hundred and ten thousand dbllar_s, or an individual named
' .Nicky as well as the time lépse from when Appellant returned home and Qltimately called the
police as reasons to deny the motion. R. 504, 1. 18 — 505, 1. 3. Lastly, the judge emphasized tﬂe
. letter marked and admitted as State’él Ex.hibit No. 63. »He maintained there was a quéstion of fact
for'the' jury to determine as to who authored the letter. R. 505, 11. 4-14.
Discussion

The trial judge erred by failing to direct a vlerdict where the state failed to present any

direct or substantial circumstantial evidence that Appellant obstructed justice. . |

“The defendant is entitled to a directed verdict when the State fails to produce evidence

of the offense charged.” State v. Odems, 395 S.C. 582, 586, 720 S.E.Zd 48, 50 (2011) (citing

State v. McHoney, 344 S.C. 85, 97, 544 S.E.2d 30, 36 (2001)). “However, if there is any direct

or substantial circumstantial evidence reasonably tending to prove the guilt of the accuséd, an
appellate court must find the case was properly submitted to the jury.” Id. (citing State v.
Pinckney, 339 S.C. 346, 349, 529 S.E.2d 526, 527 (2000)) (emphasis in original).

“A circuit judge should grant a directed verdict motion when the evidence merely raises a

suspicion the accused is guilty.” Id. (citing State v. Schrock, 283 S.C. 129, 132, 322 S.E.2d 450,

451-452 (1984)). “Suspicion implies a belief or opinion as to guilt based upon facts or

11



circumstancés which do not amount o proof.” State v. Buckmon, 347 S.C. 316, 322,555 S.E2d

402, 404-405 (2001) (State v. Lollis, 343 S.C. 580, 583, 541 S.E.2d 254, 256 (2001)).

In State v. Mitchell, 341 S.C. 406, 535 S.E.2d 126 (2000), our Supreme.Court held the trial
judge erred in failing to direct a verdict where the only evidence presented against Mitchéll was his
fingerprint at the scene of the burglary. Likewise, in Lollis, Court directed a verdict of ac.quittal in
Lollis’s favor where‘ the state presented nodirect evidence that Lollis was involved in setting fire to
his home. The circumstantial évidenc_e against Lollis was that ﬁis wife admitted to the arson, he had
placed valuables in storage prior to thé fire, he possgssed a key to the storage unit, and he allegedly
had financial troubles. The Court found this evidence insufﬁc;ent. Lollis, 343 S.C. at 584-585, 541

S.E.2d at 256-257.

'In State v. Odemns, 395 S.C 582, 720 S.E.2d 48 (2012), the Court held Odems was entitled to

a directed verdict based upon a lack of substantial circumstantial evideﬁce that Odems was involved
in the burglary. Although Odems was in a car with other individuals Wﬁo admittedly bufglarized a
home, the state failed to provide substantial circumstanﬁal evidence that Odems was present during
the home invasion. The Witness who saw individuals at the home claimed she saw two, not three as
were found in the car. Fingerprints collécted from the stolen goods did not match Odems, but
matched the other individuals iﬂ the car. "One of the individuals who admitted his involvement

~claimed Odems was picked up after the burglary at a gas statioh. Id. at 588,720 S.E.2d at 51.

In State v. Bostick, 392 S.C. 134, 141, 708 S.E.2d 774, 778 (201'1), our Supremé Court held
the présecuﬁon failed to present substantial circumstantial evidence of Bostick’s guilt. Rather, fhe
- state’s evidence was capable of prdduéing oﬁly a suspicion of Bostick’s guilt. Q Although the
'police found items belonging tc; the decedent in a burn pile behind the home of Bostick’s rnothe_r,

the Court held no evidence linked Bostick to the evidence in the burn pile and the prosecution

12



presenlted‘_ no testimony that Bostick haa control over the burn pile. Id. at 137- 1‘41, 708 S.E.2d at

T75-T78. The other evidence presented against Bostick was that (1) he had a chenﬁcal pattern that

* matched gasoiine on his shéés and gasoline was used to start the fire at thé decedent’s .home, and (2)

VDNAi from biqod on Bostick’s jeans excluded ninety-nine percent of the populatibn, but the expeﬁ
could not testify the DNA matched the decedent. Q at 142, 708 S.E.2d at 778.

Thé state charged Appellant with common law obstruction of justice. | R. 626. The
indictment alleged “[t]hat in Charleston.County, South Carplina, on or about March 18, 2012,
[Appellant] did intentionally prevent, obstruct, impede or hinder the administration of the justice, to
wit: [Appellant] did willfully give the police falsel‘and/or misleading information regarding his
wife’s &isappearance.” R. 626. |

“Under common-law obstruction of justice, ‘it is an offense to do any ?}ct wﬁich prevents,

obstructs, impedes, or hinders the administration of justice.”” State v. Lyles-Gray, 328 S.C. 458,

464, 492 S.E.2d 802, 805 (1997) &quoting State v. Cogdell, 273 S.C. 563, 567, 257 S.E.2d 748, 750
(19795) (emphasis in original).' “Success in the effoﬁ to obstruct justice is not neceséary to
constitute the offense; it is sufficient if some act is done in furtherance of the endeévor.” State v.
Love, 275 S.C. 55, 62,271 SEE.2d 110, 1123 (1980). |

“All the offénces which fall under the general head of ‘obstructing justice’ are cénsidered to
be of a very grave and high character, for. the obvious reason that they strike at the very foundation
of authority and government, and tend by the strong arm to défeat the adﬁnmstration of justice and

to overthrow all peace and order.” State v. Bowen, 17 S.C. 58, 60 (1882); See State v. Yarborough,

363 S.C. 260, 262, 609 S.E.2d 592, 593 (Ct. App. 2005) (prosecution for obstruction of justice

where a lawyer offered an alleged victim five hundred dollars to drop charges against his client);

State v. Caskey, 273 S.C. 325, 328, 256 S.E.2d 737, 738 (1979) (considering an obstruction of

13



Justice charge where a lawyer and a magistrate conspired to dismiss charges in exchange for
money). While the law is not entirely clear on what constitutes the obstruction of justice, some
guidance regarding the character of conduct that would support such a charge is available:

Attempts to suborn a witness to commit perjury or to prevent his giving evidence,
are offences against public justice; and there can be no well founded reason why the
fabrication of evidence not involving perjury, or the destruction and suppression of
that which is good, should not equally be so; they are alike calculated to pervert the
public justice of this country, and to do individual injustice. '

State v. DeWitt, 2 S.C.L. (1 Hill) 282, 287 (1834).

In State v. Cogdell, our Supreme Court upheld Cogdell’s convictions for twenty-one counts
of obstructing justice where Cogdell, whilé Mayor of the Town of Landrum, failed to report traffic
convictions to the highway department as required by law. Cogdell, 273 S.C. at 565, 257 S.E.2d at |
749. The Court concluded that the failure of Cogdell to report the convictions prevented the
_. imposition of the penalties mandated by statutory law of individuals convicted of certain.trafﬁlc
offenses. Id. at 566:567, 257 STE.2d at 750. Thus, this intentional féilure by Cogdell to report
traffic violations, as the statute required, constituted the common law offense of obstruction of
justice. Id. at 567,257 S.E.2d at 750,

The Supreme Court found fhe evidence sufficient to deny a directed vefdict for Lyles-Gfay,
A a.police officer with the City of Camden, -fof obstruction of justice, where there was evidence,
including Lyles-Gray’s conduct at the crime scene and her mishandling of evidence, that Lyles-
Gray was on notice that her daughter was a suspect in a crime. Lyles-Gray, 328 S.C. at 466, 492
S.E.2d at 806-807. On December 2, 1994, Belk’s store security observed two women who appea_red
to be shoi)lifting. 'Q at 460-461, 492 S.E.2d at 803-804. The security officer saw one of the
women go oufside, place merchandise into a car, and return to the store. Id. at 461, 492 S.E.2d at

804. When the two women finally left the store, the security officer asked to look in the car. Id.

14



The women denied any knowledge of- the car and claimed to be using a different car, into which |
they got and drove away; Id.
| A check of the car revealed it belonged to a police officer, Lyles-Gray, who was the mother

of one of the shoppers. E When Lyles-Gray went to get the car, the secuﬁty officer attempted to
talk to her, but Lyles_-Gréy refused, asking if the officer knew who she was aﬁd then informing.the
security officer of her status as a police officer. m__ at 462, 492 S.E.2d at 804. Lyles—Grély then
~prepared an arrest Wmant for a third individual for the shoplifting incidént. Id. The security officer
learned of the anest warrant for the tﬁjrd individual and refused to sign it because it vi.las. false. Id. at
462-463, 492 S.E.2d at 804-805. Additionally, the security officer explajned Lyles-Gray never
consulted with he_r about the arrest warrant prior to its preparation. Id.

As the shoplifting investigation progressed, Lyles-Gray was directed by an officer in éharge
of the investigation to turn over ény evidence in her possession. Id. at 463, 492 S.E.2d at 805.
Lyles-Gray never turned over. any evidence to the officer. Id. Eventualiy, Lyles-Gray’s déﬁghter
was charged with shoplifting. Id. When the daughter’s case was called to trial, the state learned the
daughter’s lawyer had a sweater that was .allegedly stolen from Belk. Id. Thelawyer revealed that
Lyiés—Gféy ir{formed him that she.- had the sweater in her car and she gave it to the lawyer. 1d.

In State v. Love, 275 S.C. 55, 271 S.E.2d 110 (1980), the Court confronted an obstruction of
j‘ustice case involving a magistrate. One .indictmént alleged the magistrate promised to obtain a-
valid driver’s license for an individﬁal for five hundred dollars and that the magistrate obtained a
driver’s license for the individual, but the license was not valid. Id. at 61, 271 S.E.2d at 113. The
other indictment alleged the magistrate prorrﬁséd to rémbve from the public fecord- all references to.
thé pending charge against the individual and prevent any prosecution of that charge by bribing the

" necessary public officials in exchange for five thousand dollars. Id.
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The Court concluded there was sufficient evidence to submit the case to the jury. Id. at 62,
271 S.E.2d at 113. The evidence showed the magistrate “told a driver’s license examiner that, if he
could get a Qriver’s license for [the. individual], it. would be beneficial to the examiner.” Id.
Theréafter, the magisfrate gave the individual an invalid temporary driver’s license. Id. The
evidence also showed the magistrate asked an investigator working at the public defender’s office if
he knew anyone who could stop an indictment, and the magistrate admitted he had paid rﬁoney to a

pﬁblic employee to help prevent the prosecution of the individual. Id.

In City of Charleston v. Mitchell, our Supreme Court confronted the interpretation of a city
ordinance making it “unlawful for any person to assault, resist, hinder, oppose, molest, or interfere

with any employee of the police department of the ci'ty, in discharge of official duties.” 239 S.C.

376, 393, 123 S.E.2d 512, 520 (1961), rev’d on other grounds, 378 U.S. 551 (1964). In the
height of the civil rights movement, individuals refused to leave a store despite being requested-
to do so by the manager and the police. Id. The police.arrest_ed the individuals. Id. The trial
judge found them' guilty of violating the city ordinance because the individuals interfered with
- the police officer in the dischargé of his duties by refusing to leave the premises after being
ordered to do so. Id, at 393-394, 123 S.E.2d at 520. |

When inferpreting the ordinance, the Supreme Court cited a North Carolina case
regarding the definition of “interfere.” Id. (citing State V. Estes, 185 NC 752, 117 S.E. 581
(N.C. 1923)). Estes was convicted “was convicted on an indictment charging that he unlawfuliy
and willfully did resist, hiﬁder, delay, obstruct and interfere with an officer of the board of health
in the discharge of his dﬁty as such.” Id. The evidence at Estes’ trial revealed he used abusive

and profane language towards the officer but did not get up from his desk where he was seated
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nor did he ‘strike of offer to strike the officer and made no demonétration of violence wﬁatever.ﬁ"
Id.
The North Carolina court construed the word “interf;re” to mean “té check br hamper the
action of.the officer, or to do-something which hinders or prevents or tends: to p{evént the
: performance of his legal duty.” Id. at 394—395, 123 S.E.2d at 521. The North Carolina court
' interpr'eted.“obstruct” to mean “direct or indirect opposition or rqsistance to the lawful discharge
of [an officer’s] official duty.” 1Id. at 395, 123 S.E.2d at 521. - Using those definitions as
| guidance, the South Carqliqa WSﬂupreme Court concluded the civil rights protésters did not
interfere Wifh the police officer in the discharge of his official duty because their conduct /was
“merely inaction.” Id. |

Considering a resisting arrest conviction, the South Carolina Supreme Court explained

that “[r]esisting arrest is one form of the common law offense of obstructing justice; and the use

6f force is not an essential ingredient of it.” City of Columbia v. Bouie, 239 S.C. 570, 574, 124 A

S.E.2d 332, 333 (1962),rev’d on other grounds, 378 U.S. 347 (1964). According to the

testimony of the arresting officer, “the only ‘resistance’ on Bouie’s part was his failure to obey
immediately the officer’s order, with the result that the latter ‘had to pick him up out of the

? <

seat.’” 'Id. Exarm'njng the facts before it, the Court concluded that the defendant s “momentary . '
delay in res;)onding to the officer’s command [did not] amount[] to ‘resistance’ within the intent -
of the law.” Id. |

Here, the state’s entire case was built upon the administration of justice .being defined as
a private citizen lying during a police investigation. Appellant is unaware of any case in South

Carolina equating the two. Typically, the administration of justice involves a matter concerning

“the courts. As outlined above, it may involve bribing witnesses, bribing court officials related to
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-ériminal chargeé, and falsifying police reports. The state failed to prove that any of Appellant"s
actions infgrfered with any matter before any court of law. |

There is no dispute that,Appellaﬁt initially lied to Deputy Chris Davis when he told Dévis
he had traveled to the family’s second home in Easley the night before. However, Appellant .
admitted mere h,ou.rs later to Detective Perkins that he had actually driven to Travélers Rest to
see Brandy Lee. The state failed to present any evidence that Appellant’sv lie obstructgd the
administration bf justice in any way. The state even failed to present any evidence that

- Appellant’s lie hindered the investigation in any way.

The state -also alleged that Appellant lied to law enforcement by asserting McCaffrey
took a safe containing one hundred and ten thousahd dollars from their home when she left. The
state presented ﬁo direct evidence or substanﬁal circumstantiai e;/idence that this was not true.
Even if Appellant had in fact lied about the safe, the state failed to present any evidence that
Appellant’s lie obstructed the administratioﬂ of justice or hindered the iﬁvestigation in any way.

Moreover, the state failed to present substahtial circufnstantial evidence that Appellént
authored the letter admitted as State’s Exhibit No. 63. The state’s expert, Robert Leonard,

. merely testified that between Appellant and McCaffrey, it was more likely that Appellant wrote

_ the letter. However, as Alan Perlman testified, there was insufficient evidence to 'concludé that

either of them authoreci the letter. Even if Appellant had authored the letter; such conduct does

not constitute common laW obstruction of justice in South Carolina, as evidenced by the case law
outlined above, as it did not involve aﬁy matter bending before a court of law.

' Coﬁsequently, the state failed to preseht any direct or substantial circumstantial evidence

that Appellant did any act that had the intelﬁ to pfeveﬁt, obstruct, iﬁﬂpede,' or hinder the

administration of justice. Respectfully, this Court should direct a verdict of acquittal.
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" CONCLUSION

Appellant respectfully requests this Court direct a verdict of acquittal in favor of

Appellant on the charge of obstruction of justice based upon the state’s failure to present any

direct or substantial circumstantial evidence of guilt.

Respectfully Submitted,

s/ Lara M. Caudy
Appellate Defender

ATTORNEY FOR APPELLANT

This 3rd day of April, 2020.
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