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ADMINISTRATIVE HISTORY

On March 23, 2019, Appellant filed a Complaint (Exhibit) as signed by Grant H. Gibson,
Esq., with verification and as also supported with Affidavit (Exhibit) and Exhibits (Exhibits)
(C/A No: 2019-CP-23-01501). On April 24, 2019, this Complaint was answered by Defense
Counsel (Counsel, Exhibit) who represent Respondents. As filed on October 30, 2019, parties
received “Notice of ADR” (Exhibit) which specified a deadline date in January, 2020. On
November 13, 2019, Appellant filed a “Motion to Amend Complaint to Name Other Defendants,
Plus Add New Evidence” (Exhibit). On January 7, 2020, Respondents filed a “... Motion for
Summary Judgment” (Exhibit). A “... Memorandum in Support of ... Summary Judgment” was
filed on February 17, 2020 (Exhibit). At that time before service of the 02/17 Memo, being
unaware of its filing, on February 21, 2020, Appellant filed a “Motion for Clarification and
Requesting a Stay of Hearing for Defendants' Motion for Summary Judgment” (Exhibit), which
was denied without a hearing on February 25, 2020, with full knowledge of a scheduled hearing
planned for 02/27 (Hearing). On February 24, 2020, Appellant filed a “Memorandum in
Opposition to Defendants' Motion for Summary Judgment” (MOP, Exhibit). On February 27,
2020 at the Hearing with the Honorable-Circuit-Court-Judge Edward W. Miller, Summary
Judgment (SJ) was verbally granted, with corresponding Order filed on March 13, 2020 (Order,
Exhibit). On March 17, 2020, Appellant filed his “Notice of Appeal” (Exhibit).

STATEMENT OF ISSUES ON APPEAL

1. The Judge erred in the granting of Summary Judgment which is an error of law under
Rule 56, SCRCP, since clearly genuine issues of material fact existed.

1.1 Rule 56(c) Does Not Allow Summary Judgment Where, As Here, Genuine
Issues Of Fact Exist, Regardless Of Other Claims As To Matter Of Law





1.1a Numerous Disputed Material Facts Exist
1.1b The Order Granting Summary Judgment Improperly Failed to Address the
Issue of Existence of Material Facts in Dispute and Served Instead as a

Disposition of the Merits of the Case and is Erroneous in Several Respects

1.1¢c  Specifics of Legal Analysis

1.2 The Order Itself Attests To Genuine Issues Of Fact, All Of Which Confirm
Alleged Breach Of Duty

1.3 Genuine Issues Of Fact Were Contained In Appellant's Original Complaint

. The Order Quotes By-Laws But Does Not Mention The “Covenants”, That

Control When By-Laws Are In Conflict, Which Is An Error Of Law

. Though The Order Quotes By-Laws, The Failure Of The Order To Address And

To Properly Cite “The South Carolina Nonprofit Corporation Act of 1994” (NPCA),
As To Votes And Vote Counting, Constitutes A Reversible Error Of Law

3.1 Respondents Are Not Immune From Suit

The Judge erred in the granting of Summary Judgment which prohibited Appellant
from enjoying “due process” and “equal protection of the laws” by denying
adjudication of questions of law as sought with Appellant's action, which represented
abuse of Judicial Discretion.

The Judge abused his discretion by accepting without evidentiary support many false
claims stated during the Hearing by Counsel, many of which appear in the Order in
violation of the Judge's direction as stated in the Transcript.

STATEMENT OF THE CASE

Appellant Raymond A. Wedlake appeals from the Order which granted SJ for Respondents.

Note that in “Defendants' ... Motion For Summary Judgment” (Exhibit) filed 01/07/20, which

was not supported by evidentiary exhibits, affidavits, nor other-legal materials, it said little more

than:

.. move ... for an Order granting the Defendants judgment as a matter of
law, on the basis that there is no genuine issue as to any material fact ...





This lack of legal substance led to Appellant asking for clarification, and a Stay of Hearing
(Exhibit). Counsel's proposed order as signed by the Judge was used as a soapbox, where very
little of Order's content was aired during the Hearing. Similarly, Counsel pleaded no such claims
as found in the Order during the Hearing. The Court effectively converted a Motion for SJ into a
trial on the Merits - a clear abuse of the Judge's discretion — since a demand was made for a
"Jury Trial" in the Answer (Exhibit) to Complaint (Exhibit). As found in the Order, no
statements are found in the Transcript (Exhibit) about “... reviewed and considered all ...”:

The Court has reviewed and considered all legal memoranda, exhibits, and
oral arguments submitted by the parties. (Order p. 1)

Many unsubstantiated claims, not supported by any evidentiary materials, were made by Counsel
during the Hearing.

Appellant's Complaint was brought seeking justice via redress of alleged-unlawful actions
perpetrated by the Board of Directors (Board) of Woodington Homeowners' Association, Inc.
(WHOA) against its members (Members), which includes Appellant. Board actions were alleged
as unlawful since such actions violated pertinent sections from a statute: the “South Carolina
Nonprofit Corporation Act of 1994 (NPCA), as well as WHOA By-Laws (Exhibit). All such
alleged-unlawful actions comprise a set of genuine issues of fact, where the filing attorney so
attests via his “Attorney Affidavit” (Exhibit). Respondents wrongfully attempt to diminish the
standing of issues as genuine issues of fact.

Over time, Respondents negated several of Appellant's attempts to schedule, and thus to
satisfy the Court's-mediation requirement, and ignored a Court-issued “Notice of ADR”
(Exhibit). They cited claims of needed discovery, and that no mediation would be considered

without first obtaining Appellant's deposition. No Court rule gives Counsel any authority to





negate mediation based upon such a frivolous, and misdirected, claim. Shortly before the
Court's-required-mediation deadline, Counsel filed: “Defendants' ... Motion for Summary
Judgment” (Exhibit), which Appellant believes was done with intent to preclude mediation. This
action was done with Appellant's “Motion to Amend Complaint ...” (Exhibit) still unresolved.
Still to this date, which is well beyond the 300-day-after-case-filing deadline, Respondents have
not participated in mediation.

Such appeal is based upon application of statutorily-wrong-legal standards, where a granting
of SJ against Appellant was not based upon merits of the case, but rather was based upon other-
technical-legalistic arguments, which had nothing to do with the merits of Appellant's case, and
which was a far cry from justice being served on Appellant's request for interpretation of law. In
his MOP (Exhibit) of 02/24, Appellant cited many instances of genuine issues of material fact.

As set forth in Appellant’s verified Complaint (Exhibit), with Exhibits (Exhibits) and
Aftidavit (Exhibit), Appellant is a long-time member in good standing of WHOA and a long-time
resident of the community. The Complaint brought genuine issues of fact, where the Court was
asked to adjudicate disputed question-of-law issues.

STANDARD OF REVIEW

This is an appeal from the Order granting SJ (Exhibit). Appellant appeals such granting
based upon errors of law, as well as abuse of judicial discretion. From his MOP of 02/24
(Exhibit), Appellant quotes paragraph 1:

1. The Supreme Court of South Carolina reviewed the granting of summary
judgment in Bennett, et. al. v. Carter, et. al., Appellate Case No. 2016-
000065, under the same standard applied by the trial court under Rule 56(c),
SCRCP. Quail Hill, LLC v. Cty. of Richland, 387 S.C. 223, 235, 692 S.E.2d

499, 505 (2010). The trial court shall grant summary judgment if "the
pleadings, depositions, answers to interrogatories, and admissions on file,





together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a
matter of law." Rule 56(c), SCRCP. "In determining whether any triable
issue of fact exists, the evidence and all inferences which can reasonably be
drawn therefrom must be viewed in the light most favorable to the
nonmoving party." Quail Hill, LLC, ... 387 S.C. at 235, 692 S.E.2d at 505
(quoting Pye v. Estate of Fox, 369 S.C. 555, 563, 633 S.E.2d 505, 509
(2006)). Where, as here, the burden is upon Defendants to show a
preponderance of evidence warranting summary judgment; “the non-moving
party is only required to submit a mere scintilla of evidence in order to
withstand a motion for summary judgment.” Hancock v. Mid-South Mgmt.
Co. 381 S.C. 326, 330, 673 S.E. 2D 801, 803 (2009).

ARGUMENT

1. The Judge erred in the granting of Summary Judgment which is an error of law under
Rule 56, SCRCP, since clearly genuine issues of material fact existed.

1.1 Rule 56(c) Does Not Allow Summary Judgment When Genuine Issues
Of Fact Exist, Regardless Of Other Claims As To Matter Of Law

Appellant understands two prerequisites must be satisfied before SJ is appropriate, where it
cannot be granted when genuine issues of fact exist pursuant to Rule 56(c), SCRCP (emphasis
added), in pertinent part:

(c) Motions and Proceedings Thereon. ... The judgment sought shall be

rendered forthwith if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any,

show that there is no genuine issue as to _any material fact and

that the moving party is entitled to a judgment as a matter of law. ...
The Rule is clear that if even one-genuine issue of fact is disputed, then SJ cannot be granted.
The Order itself attests to, and presents, many disputed issues of fact which therefore require
annulment of SJ. Many cases as cited in the Order's section titled: “Legal Standard”, actually
speak for Appellant after recognition that genuine issues of fact exist, and facts that very

definitely have been disputed, where none remain undisputed nor were contested in a deficient

manner, as argued again herein. Further, all of Appellant's allegations are supported, where





many cite the NPCA to highlight direct violations of law as perpetrated by Respondents.

1.1a Numerous Disputed Material Facts Exist

It is clear from Appellant’s Verified Complaint, and Exhibits and Affidavit thereto, coupled
with Respondents’ Answer and Motion for Summary Judgment, that there are a plethora of
material facts in dispute, including averments in the Complaint (Exhibit):

Number 9 - Plaintiff has suffered individualized injury

Number 10 - breaches of duty of care and good faith,

Number 11 - hat the HOA Board members were not entitled to statutory
protection since the WHOA was a “mutual benefit corporation”,

Number 12 - that the Board Members were not so insulated in any
event based upon the carve out for “gross negligence or willful or wanton
conduct”,

Number 13 - that the legal bill was improperly billed to WHOA since it
was the Board Members and not the HOA that were the Defendants and
indeed, the WHOA was a derivative-co-Plaintiff,

Numbers 17 (a) — failure to follow the requisite steps for
indemnification under the SC Nonprofit Corporation Act, and

(b) as noted, the wrong party was sued - it should have been the Board not
WHOA,

(c) payments were improper in any event since no “final judgment” has
been rendered permitting under any circumstances, payment of such legal
fees. (See also, Affidavit of Appellant)

Number 30 - no approval of Members was received, as required, for
amounts in excess of $1,500

Number 35 - Breach of Fiduciary Duty by voting ballots not cast in
favor of improper payment of legal fees,

1.1b The Order Granting Summary Judgment Improperly Failed to Address
the Issue of Existence of Material Facts in Dispute and Served Instead as a
Disposition of the Merits of the Case and is Erroneous in Several Respects

The “Facts” set forth in the Order are incorrect - there is no showing and cannot be a
showing that Appellant has ever sued the members of WHOA, as incorrectly stated in the Order.
Moreover, the thrust of any judicial action by Appellant has been to assure proper governance,

such as actions for Declaratory Judgment to interpret the By-Laws or to confirm Appellant’s





rights to certain information under the NPCA. Indeed in the referenced case, related to
Appellant's request for Declaratory Judgment regarding interpretation of the By-Laws, Judge
Stilwell DENIED Defendants’ Motion to Dismiss. Thus, the reference to a prior case is
improper and irrelevant to the issue of judicial review of Respondents’ Motion for Summary
Judgment.

As is clear from Appellant’s MOP, the “facts” set forth in the Order remain in dispute in
numerous instances, as stated.

The Court apparently took it upon itself to conclude that the procedure followed for ballots
was proper despite Appellant’s clear and cogent arguments that it was not; plus, for the Court to
conclude that the payment of the legal fees was proper, a key and fundamental fact in dispute;
and further conclude that the Board did not breach its fiduciary duty, and that though the legal
bill was for services performed to Board members — not to WHOA, where the referenced case
was brought derivatively by Appellant with WHOA as a co-Plaintiff, it was somehow deemed
proper that WHOA be billed. This is another fundamental issue in dispute. Appellant’s cogent
argument that the Board breached the “Declaration of Covenants, Conditions and Restrictions for
Woodington Subdivision” (Covenants, Exhibit, where Covenants take priority over the By-
Laws), that point was for some unknown reason completely by-passed in the Court’s Order.

The Order cites the fact that Appellant was on the Board when By-Laws Revision 3 were
approved. That is irrelevant, and a red herring. The Order fails to address the fact that Appellant
DISPUTES that Respondents were “not in violation of the NPCA (sic), and gets into the factual

details of counting the votes cast — basically, once again, converting a Hearing on the Motion for





Summary Judgment into a Trial on the Merits. Per Respondent's demand, a Trial on the Merits
should have been done before a Jury.
1.1c Specifics of Legal Analysis
The fact that a fiduciary duty exists for every Board of every Homeowners Association

(HOA) is a clearly self-evident fact, and too trivial to warrant counter argument. The Board is
the controlling and governing body of an HOA, and as every governing body holds a duty to act
in a best interest of Members and to represent every Member, regardless of personal dislike or
discriminatory feelings towards a Member. The Board owes to Appellant both of “Duty of
Care” and “Duty of Loyalty” in performance of their governing actions:

To establish a claim for breach of fiduciary duty, [a claimant] must prove

(1) the existence of a fiduciary duty (2) a breach of that duty owed to the

[claimant] by the defendant and (3) damages proximately resulting from

the wrongful conduct of the defendant.” (Order, p. 5 bottom)
where indeed further proof of that duty owed to Appellant:

Duty of Care

Definition

The duty of care stands for the principle that directors and officers of

a corporation in making all decisions in their capacities as corporate

fiduciaries, must act in the same manner as a reasonably prudent person
in their position would. (www.law.cornell.edu/wex/duty of care)

Also confirming a duty owed to Appellant by the Board, for WHOA where a “Declaration
and Petition for Incorporation” (Exhibit) exists {which does not comply with law per NPCA
Section 33-31-202(a)(2)(i1), (5), (6)}, though no “Articles of Incorporation” were filed with the
Secretary of State, this section shows as excerpted (emphasis added):

SECTION 33-31-202. Articles of incorporation.
(a) The articles of incorporation must set forth:

(2) one of the following statements:
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(1) This corporation is a public benefit corporation.
(i1) This corporation is a mutual benefit corporation.
(ii1) This corporation is a religious corporation;

(5) whether or not the corporation will have members;
(6) provisions not inconsistent with law regarding the distribution
of assets on dissolution; and

(b) Unless the articles provide otherwise, no director of the corporation
is personally liable for monetary damages for breach of any duty to the
corporation or members. However, this provision shall not eliminate or
limit the liability of a director:

(1) for any breach of the director's duty of loyalty to the
corporation or its members;

(2) for acts or omissions not in good faith or which involve
intentional misconduct or a knowing violation of law;

(3) for any transaction from which a director derived an improper
personal benefit; or

(4) under Sections 33-31-831 through 33-31-833.
This provision shall not eliminate or limit the liability of a director for an
act or omission occurring before the date when the provision becomes
effective.

Relative to Order claim (3) “damages proximately resulting from the wrongful conduct of
the defendant”, a recent-WHOA invoice (Exhibit) received by Appellant proves Respondents'
breach of duty by imposing an allegedly-unlawful assessment, where the invoice clearly shows:

Past Due Amounts
2019 $150

and also erroneously states a dues amount, but then admits the $250 amount includes the alleged-
unlawful imposition of an assessment (which leaves required dues at $200), which has caused
and continues to cause damage to Appellant and to Members, showing on page 1:

The annual Woodington Homeowners Association dues for 2020 will

remain at $250 and are due to be paid by April 15, 2020. This $250

includes the $50 approved assessment for the legal bills dues to the McCabe

law firm. ... If you have a past due balance, that amount appears
separately on the invoice. ...





1.2 The Order Itself Attests To Genuine Issues Of Fact, All Of Which Confirm
Alleged Breach Of Duty

Counsel's-previous statements made during the Hearing, and as found in the Order,

"

acknowledges Board-conduct faults, and thus breach of fiduciary duty, in "... any neighborhood

that has a homeowners association ...", but:

"

a) mistakenly and wrongfully claimed "... a fine ..." which never entered the picture in an

amicably-resolved dispute related to paint applied to Appellant's garage door, which happened in
long-past-calendar years 2015-2016, and was resolved long before any lawsuits were filed;

b) mistakenly and wrongfully claimed the law firm of McCabe, Trotter, and Beverly, P.C.
represented WHOA in 2017-CP-23-06301, who was a co-Plaintiff with Appellant; this is also
attested to by the law firm, themselves, where their “Motion to Dismiss” was denied by Order
of the South Carolina Court of Appeals on November 8, 2019 (Exhibit), Case 2018-001209; as
related to their "Motion to Dismiss" (appeal of “06301”, Exhibit, emphasis added):

... When Appellant initiated this action, the individual Respondents
comprised the entire board of directors, and thus possessed the
managerial authority of the Association. This action was instituted
against Respondents in their capacity as the current Board of Directors

of the Association. Notably, Woodington Homeowners’ Association, Inc.,
the corporate entity itself, was never made a party to this proceeding.
Because none of the Respondents are currently serving as directors or
officers of the Association, the Respondents no longer individually or
collectively possess the managerial authority of the Association or the
decision making capacity of the board of directors for the Association.
Likewise, since all of the Respondents are no longer serving as directors
or officers, they no longer serve in any corporate capacity. As such, they
no longer possess a material interest in the matters alleged by
Appellant/Plaintiff, and no longer serve in the capacity in which they
were named in this suit (they were named in their capacity as directors).

which attests to another genuine issue of fact, which shows Respondents breached their duty.

Further, this Court gave judgment favorable to Appellant relative to a “wrong party” argument
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in the cited case, as stated during its hearing; as taken from MOP by Appellant:

And similarly a motion to dismiss on the same wrong party argument of not

being the proper party was denied on January 3rd, 2019 [2018 with

correction of a typographical error] by this Court in the case that was

referenced by counsel. (Transcript p. 9, 1. 18-21)
Additionally, the meaning of “Board” as defined in the NPCA Section 33-31-140 clearly says:
“... irrespective of the name by which the individual or individuals are designated ...”, which

applies regardless of names listed in a case caption:

SECTION 33-31-140. Definitions.
Unless the context otherwise requires;

(3) "Board" or "board of directors" means the individual or
individuals vested with overall management of the affairs of the domestic or
foreign corporation, irrespective of the name by which the individual or
individuals are designated, except that no individual or group of individuals
is the board of directors because of powers delegated to that individual or
group pursuant to Section 33-31-801(c).
where this-case caption cited “the Board of Directors™: Scott Bashor, William Craigo,
Christopher Edwards, Denis Esteve, and Charles Koshis, in their capacity as Members of the
current Board of Directors of Woodington Homeowners' Association, Inc.. Appellant also cites
that many cases throughout history show a proven fact: “Board of Directors”, is a legitimate
party to a judicial action (Exhibit).
¢) mistakenly and wrongfully claimed the Board, under the law, got approval
"... thru the community ..." to pay McCabe's legal fees, which attests to another
genuine issue of fact, which shows Respondents breached their duty;
d) mistakenly and wrongfully claimed Appellant caused the Board to incur more

legal fees to fight his suits, which has been willful, wanton, and grossly-negligent

decisions made by the Board, given that Appellant asked the Court for "Nominal
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Damages" of $1; no reasonably-prudent person in a similar situation would act in such
manner, and decide to fight, incurring multi-tens-of-thousand dollars against $1 in
potential damages; this is yet another genuine issue of fact, which shows Respondents
breached their duty;
dl. In violation of law, no Board to date has sought Member approval prior to
incurring legal fees, and no such-approval has been granted by Members to incur
such-legal fees, which is a By-Laws requirement:
ARTICLE X - EXPENDITURE OF FUNDS
Section 4: The non-budgeted expenditure of corporate funds in excess of
One Thousand Five Hundred Dollars ($1,500.00) for any individual project
must be approved by a majority vote of the membership at a duly held
meeting at which a quorum is present.
this is another genuine issue of fact, showing Respondents breached their duty,
as also confirmed by the NPCA:
SECTION 33-31-831. Director conflict of interest.
(a) A conflict of interest transaction is a transaction with the corporation

in which a director of the corporation has a direct or indirect interest. ...

(g) The articles, bylaws, or a resolution of the board may impose
additional requirements on conflict of interest transactions.

e) may the Court be informed that Appellant has tried to resolve disputed issues of
law with various Boards, but no Board to date has deigned to even so much as to
negotiate with intent to resolve disputes over interpretation of law;

n

f) Appellant notes Counsel's opinion: "... it's just got to stop and he's got to quit
filing suits", but counters that alleged-unlawful-Board actions can be resolved by no

other means, since Respondents will not negotiate with Appellant; additionally,

12





Counsel's opinion is contrary to advice published by the South Carolina Attorney
General in an opinion to Sottile of January 3, 2017 (Exhibit, emphasis added ):

... We hasten to add that we are mindful of the real and legitimate
concerns that constituents may have regarding the conduct of their
HOAs, and the cost of pursuing judicial remedies. But because
homeowners have both the incentive and the ability to hold their
associations accountable, we have not prioritized investigations of these
organizations over other organizations which do not have built-in
watchdogs. Homeowners’ associations are uniquely self-policing among
nonprofit corporations, and are capable of robust self-government. ... a
homeowner has a strong vested interest in monitoring the actions of their
association closely, and to actively push back against any improper
action. Where homeowners are elected to the boards of associations
through a vote by the members, the homeowners are democratically
represented, ... if the association abuses their power so as to overstep the
governing covenants and bylaws, then all members generally have the
incentive and the ability to discover those abuses, and may resort to the
courts for a remedy if the matter cannot be resolved internally. ... "

g) further, denial of Appellant's United States Constitutional rights to "... equal

"

protection of the laws ..." will result without Court-ordered judgment given in favor of

Appellant, where granting of SJ has denied Constitutional rights, and therefore
vacating the Order to annual granting of SJ is imperative:

MR. SMITH: Chris Smith here for the Defendants, Your Honor. It's
our motion for summary judgment. This case is similar to several others I
have where I feel like individuals on the other side should put a sign in their
yard, move away, and get away from any neighborhood that has a
homeowners association.

This one appears to have started over a red sailboat that kind of
looks like a Jack-o-lantern, I'm told, and a fine over that. He got fired up,
started filing lawsuits. Several lawsuits, several years go by.

The attorneys representing our clients on those, some of whom are
with me here today, incurred fifty-six thousand dollars and some change in
legal fees through the McCabe Trotter Law Firm as a result of defending his
suits. And now this current suit is challenging the Board's decision through
the community to pay the legal fees they incurred from fighting his suit. So
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he's causing them to incur more legal fees to fight this suit. And at some
point it's just got to stop and he's got to quit filing suits.
(Transcript p. 4, 11. 1-19)

Number two, he's suing the individually named board members. And
they're insulated from liability and aren't proper Defendants in this case.
(Transcript p. 5, 11. 1-3)

where it should be noted that Counsel admits to: "... the Board's decision ... to pay the
legal fees ..." which Appellant has alleged is an unlawful action on their part, which
also attests to a genuine issue of fact, which shows Respondents breached their duty.
Also, the Order itself attests to a genuine issue of fact: Appellant's allegation of
"breach of fidiciary duty", resulting from alleged-unlawful actions by Respondents:
... Plaintiff brought this lawsuit alleging that the defendants had breached
their fiduciary duty as board members by accepting a legal invoice from the
law firm of McCabe, Trotter and Beverly, P.C., who provided legal services
for the WHOA in defending a lawsuit brought by the plaintiff Raymond
Wedlake. (Order pp. 1-2)

where as above, McCabe did not provide legal services to WHOA, showing that

Respondents breached their duty.

1.3 Genuine Issues Of Fact Were Contained In Appellant's Original Complaint

Many genuine issues of fact existed in Appellant's original Complaint, filed March 23, 2019,

which are confirmed via an Affidavit signed by the filing attorney (Exhibit), where Appellant

with reference to his MOP made known during the Hearing:

In item 8 I cite again my complaint. And we had statements of facts,
paragraph 19 through 46, which showed actionable negligence due to
breach of fiduciary duty. And ---

THE COURT: What are those acts of negligence?

MR. WEDLAKE: Particularly over to page 4 and 5 I've cited
selected paragraphs from the complaint. Number 29 where I repeated a
demand that the legal invoice referred to by counsel not be paid. And also
items 35 -- particularly items 35 -- paragraph 35, 42, 43 and 44. I won't
bother reading them all on page 5. (Transcript p. 8, 1l. 14-24)
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2. The Order Quotes By-Laws But Does Not Mention The “Covenants”,
That Control When Bv-Laws Are In Conflict, Which Is An Error Of Law

Appellant cites the Covenants (Exhibit); where By-Laws (Exhibit) provisions are invalid
when in conflict with the Covenants, with By-Laws themselves attesting:
ARTICLE XVII - AMENDMENTS AND VOTING

Section 2: In the case of any conflict between the "Covenants"
(Reference 1) and these By-Laws, the "Covenants" shall control.

Appellant also cites his MOP of February 24, 2020:
5d) Assertions speak to the core of Plaintiff's complaint that the action by
the Board was improper:
5d1. that the by-laws supposedly "approving" the payment of fees
was invalid, where Exhibit 1 (p. 2) shows:
Defendants' motion (Motion) must be denied on the basis that the
cited By-Laws Amendment is invalid, as clarified below. Assuming
arguendo such Amendment may be recognized as valid, several
other arguments dictate that Motion must be denied:
A. By-Laws Cannot be Used in the Manner Desired by
Defendants Without Specific Granting of Authority Stated in
Restrictive Covenants; ... [see also Exhibit: AG to Goldfinch]

Another genuine issue of fact relates to the Covenants, which do not give a Board power nor
authority to assess Members for legal fees. Therefore to assess legal fees upon Members
certainly represents a breach of their fiduciary duty by the Board.

Only one-sole power is given to the Board to assess, which is limited to “necessary
expenses” as related to dues which are collected, where an assessment must be limited to
“maintenance and upkeep” and be “applicable to that lot, but only in an amount equal to any
sum or sums which had to be expended for that purpose”, and consequently By-Laws are in

conflict with the Covenants and cannot control, where the Covenants show (emphasis added):

ARTICLE V: ASSOCIATION OF OWNERS
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(3) The Homeowners Association shall be entitled to collect dues, on an
annual basis, assessed against each lot in an amount to be determined by the
Board of Directors. These dues shall be administered by the officers of the
Association and used for the payment of necessary expenses for the
operation of the Homeowners Association and for the maintenance of
any vacant and untended lot or unkempt improved lot and for the
payment of any common utility expenses and for the maintenance of any
property deeded to the Homeowners Association.

(4) In the event the Homeowners Association’s Board of Directors and
Officers shall deem it necessary to expend any sum of money for the
maintenance and upkeep of any improved or unimproved lot, the
Board shall be empowered to levy a special assessment applicable to
that lot, but only in an amount equal to any sum or sums which had to
be expended for that purpose. ...

South Carolina Attorney General (AG) opinions confirm the Covenants as the controlling
document, and also state amendment of By-Laws cannot be used to extend HOA power. On
August 5, 2016 an AG opinion to Goldfinch (Exhibit) showed (emphasis added):
... 2. Do by-laws prevail over covenants?
... court generally would find that restrictive covenants prevail over
bylaws adopted pursuant to those covenants if there is a conflict between
them. ... both South Carolina law and authority from other jurisdictions

point to restrictive covenants as the constitutional document of a
homeowners' association ("HOA") which generally takes precedence over

any bylaws ...

... appellate court held that the HOA could not “circumvent the intent of
the Declaration [Covenants], the enabling document, by subsequently
amending the Bylaws.” ... where the bylaws of an HOA purport to restrict
the use of property further than contemplated in the covenants, there is a
conflict and the covenants will control.

... Restrictive covenants ... grant it [HOA] authority to manage common
areas, ... Homeowners' associations are contractually limited by the
restrictive covenants establishing them.

... fundamental inquiry centered on whether and to what extent a property
right could be restricted by subsequent amendments to bylaws or rules
contemplated in the enabling document; and in both cases, the decision that
the covenants controlled ruled on the supremacy of that document. ...
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3. Though The Order Quotes Byv-Laws, The Failure Of The Order To Address And
To Properly Cite The NPCA, As To Votes And Vote Counting, Constitutes A
Reversible Error Of Law

Firstly, a provision in By-Laws can not be used to overrule the law as stated by the NPCA

(emphasis added):

SECTION 33-31-206. Bylaws.

(a) The incorporators or board of directors of a corporation shall adopt
bylaws for the corporation.

(b) The bylaws may contain any provision for regulating and
managing the affairs of the corporation that is not inconsistent with law
or the articles of incorporation.

Appellant cites his MOP of February 24, 2020 which shows By-Laws are invalid when
inconsistent with law, particularly as applied to “Board Proxies” being used by the Board to
claim a vote “Passed”, when a vote did not receive a majority of Member votes:

5d) Assertions speak to the core of Plaintiff's complaint that the action by
the Board was improper:

A. ... Additionally, By-Laws Are Invalid When, as Here, They
are Inconsistent With Law;
where additional content of Exhibit 1 starting on p. 3 clarifies:
the Board breached the NPCA Section 33-31-140 by denying the
definition “Approved by the members”; they cannot act to:
“... vote as Proxy for non-voting Members, and then to claim
“Member Approval” to further their own, personal interests for
their own personal gain;
5d2. That counting as a vote in favor of such payments of ballots not
submitted was improper, and that in fact, the requisite number of
members (50 [votes for approval of a By-Laws amendment; 34 votes
for approval by a majority]) did not cast ballots in favor of making such
payments, where only 41 Member-ballots were returned as shown by
WHOA Minutes of December 6, 2018 (Exhibit 2):
F. Questions
1. Member - “How many ballots were returned?”
a) 41 total ballots returned.
all involving questions of fact.
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Further, Respondents did not meet lawful requirements to vote proxies, since they do not possess
a single-requisite-“appointment of Proxy”’-signed form as related to ballots due November, 2019.
WHOA as “the corporation” must have an appointment form, under the law, in order to act as
Proxy for a Member. Thus, the By-Laws provision allowing “Proxy by default” must be
recognized as null and void since it is “inconsistent with law”. Excerpts from the NPCA show
(emphasis added):

SECTION 33-31-724. Proxies.

(a) Unless the articles or bylaws prohibit or limit proxy voting, a
member may appoint a proxy to vote or otherwise act for the
member by signing an appointment form either personally or by an
attorney-in-fact.

(b) An appointment of a proxy is effective when received by the
secretary or other officer or agent authorized to tabulate votes. An
appointment is valid for eleven months unless a different period is expressly
provided in the appointment form. However, no proxy is valid for more than
three years from its date of execution.

(f) Subject to Section 33-31-727 and any express limitation on the
proxy's authority appearing on the face of the appointment form,
a corporation is entitled to accept the proxy's vote or other action as
that of the member making the appointment.

Respondents attempt to circumvent the lawful meaning of “Approved by the members”,
where the NPCA Section 140 shows (emphasis added):

SECTION 33-31-140. Definitions.
Unless the context otherwise requires;

(1) "Approved by the members" or "approval by the members"
means approved or ratified by the members entitled to vote on the issue
through either:

(a) the affirmative vote of a majority of the votes of the
members represented and voting at a duly held meeting at which a quorum
is present or the affirmative vote of the greater proportion including the
votes of any required proportion of the members of any class as the articles,
bylaws, or this chapter may provide for specified types of member action;
or
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(b) a written ballot or written consent in conformity with this
chapter.

The Order itself shows the requisite number of votes (34 for a majority) needed to approve
was not voted by Members . Only 29 Members voted to approve Ballot #1, and only 32
Members voted to approve Ballot #2; both vote counts are less than a required-34-votes
majority, which may be seen as stated on the ballots themselves, which is required in order to
claim “PASSED” :

m Ballot #1 (Indemnification) - PASSED
® 53 FOR (29 returned and 24 Board Proxies)
e 12 Against
m Ballot #2 (Payment Plan) -PASSED
® 56 FOR (32 returned and 24 Board Proxies)
® 9 Against (Order p. 2, par. 1)

The counting method used in an error of law; as stated:

These ballots were counted as per Article 17, Section 3, of the
Woodington HOA Bylaws. (Order p. 3, par. 2)

since pursuant to NPCA Section 33-31-206 this By-Laws provision is “inconsistent with law”
and thus must be deemed null and void, and also per Section 33-31-831, the Board cannot use
their control for ballots not voted by Members, which nullifies “Board Proxies” as voted to
claim “PASSED” (emphasis added):
SECTION 33-31-831. Director conflict of interest.
(a) A conflict of interest transaction is a transaction with the corporation

in which a director of the corporation has a direct or indirect interest. ...

(c) A transaction in which a director of a mutual benefit corporation
has a conflict of interest may be approved if:

(2) the material facts of the transaction and the director's interest

were disclosed or known to the members and they authorized,
approved, or ratified the transaction.
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(f) For purposes of subsection (¢)(2), a conflict of interest transaction is
authorized, approved, or ratified by the members if it receives a
majority of the votes entitled to be counted under this subsection. Votes
cast by or voted under the control of a director who has a direct or
indirect interest in the transaction, ... may not be counted in a vote
of members to determine whether to authorize, approve, or ratify a
conflict of interest transaction under subsection (c)(2).

3.1 Respondents Are Not Immune From Suit

LY

In Respondents' “... Memorandum in Support of ... Summary Judgment”, the genuine issue

b

of fact: “... immunity from suit ...”, appears. No mention of this issue appears in the Order.

Appellant feels he would be remiss not to include excerpts from the Transcript, which cover the
fact that none of WHOA, its Board, nor its individual Board members are immune from suit,
pursuant to NPCA Section 33-31-834. With reference to his MOP, Appellant said during the
Hearing (emphasis added):

On page 7 the immunity from suit issue, item 15(a), the Non-profit
Corporation Act, section 33-31-834(a) shows, eliminating the first few
sentences, nothing in this section may be construed to grant immunity
to the not-for-profit cooperatives, corporations, associations, or
organizations. [In]ltem 15(b), it is further clarified in section 834 (b) that
the tax -- a tax exempt status is required before immunity from suit
applies, specifically (b) (2) not-for-profit corporations, associations, or
organizations as recognized in and exempted from taxation under federal
income tax code section 501(c) (3)[,] (c) (6)[,] or (c) (12).

And item 15(c), the homeowners association does not possess
and can never possess any of the required tax exempt classifications to
qualify for immunity from suit. And I've also cited Figure 1 of this
document which is a statement from an officer of the court as disclosed on
October 31, 2019 which shows:

... in particular although the HOA is a non-profit and we believe
the HOA is eligible to file for tax classification under 501(c)(3),(6)
or (12) the HOA has not made the requisite tax filings at this point.

And my understanding is -- and I have another exhibit, exhibit 6
attached to this document that the tax exempt status of 501(c) (3) is
reserved for charitable organizations whereas Woodington Homeowners
Association is a mutual benefit non-profit corporation where I would
highlight that in exhibit 6 that reference shows an association would not
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qualify if its principal activities consist of securing benefits and performing
particular services for members. (Transcript pp. 9-10, 11. 22-25, 1-24)

4. The Judge erred in the granting of Summary Judgment which prohibited Appellant
from enjoving “due process” and “equal protection of the laws” by denying

adjudication of questions of law as sought with Appellant's action, which represented
abuse of Judicial Discretion.

Appellant cites the “Constitution of the United States”, Amendment 14, as related to denial
of his rights as a US citizen, where the granting of SJ left unresolved those issues brought by his
case. Thus, Appellant did not receive due process to resolve his issues, nor enjoy equal
protection of the laws, since now Respondents feel empowered to continue perpetration of
alleged-unlawful actions. The Judge abused his Judicial Discretion by granting SJ in the face of
Constitutional rights and protections.

5. The Judge abused his discretion by accepting without evidentiary support many false

claims stated during the Hearing by Counsel. many of which appear in the Order in
violation of the Judge's direction as stated in the Transcript.

The Order granting SJ stated many things which were not presented during the Hearing.

[3

Such "soapbox" use of an Order directly contradicts direction: ... reflect the arguments
presented today”, that was given to Counsel by the Judge during the Hearing (emphasis added):
Having said that, [ am going to grant the motion for summary judgment.
I'm going to request that counsel prepare an order to reflect the arguments
presented today. All right? (Transcript p. 14, 11. 1-3)
The Order states a false claim, as no mention is made in the Transcript by the Court related to
review nor consideration of all legal documents:
The Court has reviewed and considered all legal memoranda, exhibits, and
oral arguments submitted by the parties. For the reasons stated below,

the Court GRANTS Defendants’ Motion for Summary Judgment.
(Order p. 1, par. 1)
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Further, there were no exhibits attached to the Order and Appellant finds no such exhibits as
labeled "J" nor "K" as vaguely and ambiguously referred to in the Order. Counsel made no
request citing other documents to be included in the Court Record, like Appellant specifically
requested. However, the Judge abused his discretion, with malice of purpose as perceived by
Appellant, by denying Appellant a chance to comment to clarify Counsel's comments made
relative to another case:

MR. WEDLAKE: Before I begin, Your Honor, filed February 24th
was my memorandum in opposition to Defendant's motion for summary
judgment. I'd like to request that document be recognized in its entirety as
part of the court record for this hearing.

THE COURT: Mr. Wedlake, did you file it with the clerk's office?

MR. WEDLAKE: 1t is filed in the public index, sir, ---

THE COURT: There you go. Okay.

MR. WEDLAKE: --- February 24th.

THE COURT: Point for you.

MR. WEDLAKE: And similarly I had filed on February 20th, and
it is in the public index, a motion for clarification and requesting a stay of
hearing for this motion for summary judgment. I would also request that
that be entered into its entirety as part of the court record in this hearing.

THE COURT: Mr. Wedlake, if you file it, it's part of the court
record. Okay? So your motion is unnecessary. Go ahead.

MR. WEDLAKE: That wasn't the case in the referenced case that
counsel had just cited where involuntary non-suit was granted against me
where that case was merely declaratory judgment ---

THE COURT: We're not here to argue some other case, Mr.
Wedlake. Let's get ---

MR. WEDLAKE: That's correct, ---

THE COURT: --- to the points ---

MR. WEDLAKE: --- sir, but that's why I was ---

THE COURT: Mr. Wedlake, ---

MR. WEDLAKE: --- confused ---

THE COURT: Mr. Wedlake, don't interrupt me. I won't interrupt
you, so don't interrupt me. Okay? We're not going to argue the other case.
Respond to this motion for summary judgment. Thank you.

(Transcript pp. 5-6, 11. 13-25, 1-21)
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13 2

where it may also be noted that in the “... other case ...” where Counsel cited dismissal, via

granting of involuntary nonsuit, such action was improper because the Master in Equity who
presided at Trial ignored the By-Laws, as well as all other-legal memoranda and exhibits that
were filed with the Clerk, and appeared in the Public Index. As stated above by the Court:
“...1if you file it, it's part of the court record ...”, By-Laws were part of the Court Record.

... C.A. No.: 2017-CP-23-06301. On May 29, 2018, following plaintiff's
presentation of his case at trial, the Honorable Judge Simmons issued an
Order granting the WHOA Board’s motion for an involuntary non-suit
under rule 41(b) and dismissed plaintiff's case.

(Order, p. 2 footnote as excerpted)

Counsel was also mistaken about legal fees being incurred because of Appellant's conduct,
since all legal fees were incurred because of the Board's conduct, where the Board ignored its
fiduciary duty to the Members not to incur legal fees, which is another genuine issue of fact,
showing breach of duty by the Board (emphasis added):

And the decisions were made to pay these legal fees which were
incurred because of his conduct. (Transcript p. 5, 11 8-10)

MR. WEDLAKE: No attorney's fees have been imposed by me
on any member of this association. The reference to my lawsuits, although
valid, all those costs have been incurred by the board. And, again,
the case cited by defense counsel was for declaratory judgment.
There's absolutely no need for the board to have brought in attorneys
and/or incurred any legal fees whatsoever.

Furthermore, all of my cases have been brought for one dollar
in nominal damages. So the fact that the board had decided that they
were going to fight against questions that were just about, look, here's
what the bylaws say, I say they mean this, you say they mean that, that was
utterly absurd and was indeed willful, wanton and gross negligence
on their part to run up, which in addition to the fees claimed by defense
counsel, they have actually now totaled up to about one-hundred-thirty-
thousand dollars ($130,000.00) against my cases where three dollars
($3.00) were asked for the Court to award to me.

Again, no attorney's fees whatever have been imposed by me upon
the members of the association. Those fees represent responsibility of
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the board in their wrongful actions to defer resolutions of disputes

which would help improve the association and help everyone to move

forward and to put this behind us. (Transcript pp. 12-13, 11. 16-25, 1-14)
At this point the Judge seemingly showed extreme abuse of discretion, indicating his granting of
SJ was based upon his own personal bias against Appellant as percieved by Appellant, rather
than upon his lawful obligation, as understood by Appellant, to deny SJ. Note that the Judge
prohibited Appellant a chance to clarify that judgment rendered by the Court would benefit all
parties by providing closure on disputed questions of law, and thus bring benefits to WHOA by
confirming proper Board governance procedures, where Appellant cannot imagine the Court
being a champion of continued unlawful conduct by any Board.

The Judge also improperly cited “Rule 117, where Counsel at no previous time brought any
such claim, nor was any similar claim voiced during the Hearing, showing again what Appellant
perceived as personal bias against him. The Judge ignored that Appellant's case was brought
under the guidance of an Officer of the Court (who only later was relieved as Appellant's

2

Counsel of Record) . The Judge's claim of “... no valid basis or merit ...” was the only reason

stated during the Hearing for granting of SJ, where Appellant does not understand this claim as a
valid reason upon which SJ may be granted, since Counsel did not present any-such argument of
“no merit”, particularly when Rule 56(c) was argued extensively in documents and at the
Hearing:
THE COURT: So if I understand you correctly that these attorney's
fees -- these attorney's fees that were incurred to defend your lawsuits,
you're saying it's your position that the board should have just rolled over
and let you win your lawsuits. I'm not asking for a response.
I would suggest -- you're a very studious individual. And I think I've

told you before that we welcome pro se litigants. But we hold them
to the same standards as we do attorneys. And I suggest that you review
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Rule 11 with respect to sanctions for pleadings or lawsuits that are -- have
no valid basis or merit. (Transcript p. 12, 1. 15-25)

where this happened after the Judge was informed that Counsel had no such thoughts, and
previously took no such action:
THE COURT: Okay. There haven't been any motion for Rule 11
sanctions or anything like that?
MR. SMITH: No, Your Honor. ... (Transcript p. 12, 11. 3-5)

Indeed, as found at: www.novilaw.com/2017/03/abuse-of-discretion, Appellant makes claim
of abuses as listed below, which are evidenced as may be found throughout the Transcript, as
paraphrased from an excerpted-expert opinion:

Abuse of Discretion [occurs when a Judge or Court]
Showed a clear bias against you in trial
[exhibited] arbitrary (not based on facts) determination
[exhibited] Capricious disposition (sudden change of mood) or
[exhibited] Whimsical thinking (again, not based solidly on the facts
of the case)
Misunderstood the facts. ...
Misunderstanding the law. If he or she based the decision
on factors that shouldn’t have been allowed by the law
or a legal standard that wasn’t correct
Failed to follow the right procedure of exercising discretion
Failed to exercise its discretion
Additionally, as found at: www.constitution.org/abus/discretion/judicial/judicial discretion.htm,
with Appellant having felt first hand a lack of attention given to the merits of his case, an
excerpted-expert opinion from Jon Roland shows (emphasis added):
Abuse of Judicial Discretion
The essence of nomocracy, the rule of law, is limitation of the discretion of

officials, and providing a process by which errors or abuse of discretion can
be corrected. ... We trust officials to exercise such discretion as they have
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with wisdom, justice, and competence, to avoid government that is
arbitrary, insolent, discriminatory, prejudiced, intrusive and corrupt.

Pro se litigants

Instead of accommodating to the lack of legal knowledge of lay persons
who either cannot afford a lawyer, or who don't trust lawyers who are
subject to the control of the courts, judges and court personnel
systematically discriminate against litigants who appear pro se

or in propria persona, often dismissing their petitions or motions

out of hand, regardless of their merits. Thatis abuse of

judicial discretion.

CONCLUSION

Accordingly, based upon arguments herein, including:

1.

Respondents are not privileged to be granted Summary Judgment as a matter of law,
where such ruling represented an error of law under Rule 56(c), since an abundance of
genuine issues of material fact exist and are under dispute, as set forth the Pleadings,
including the Verified Complaint, its corresponding Affidavit and Exhibits, also clearly
evidenced from the Transcript itself, and as attested by Attorney Affidavit which also
states a belief that Appellant's case had merit;

Points forming the basis for the Order granting SJ show that the hearing was transposed
from a Hearing on Respondents’' Motion for Summary Judgment into a trial on the
Merits, in violation of clear legal standard to be applied in order to grant SJ as
established by this Appellate Court, thereby denying Appellant his rights to due process
of law, and abrogating the role of the Jury, which Respondents themselves had

demanded;
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Whether or not Respondents' actions were proper under the By-Laws is immaterial,
because By-Laws provisions which are “inconsistent with law” (NPCA), are thus null
and void; the Judge erred by not accepting this rule of statute: By-Laws cannot be
applied to override statute when By-Laws are inconsistent with statute;

Whether or not Respondents' actions were proper under the By-Laws is immaterial,
because where By-Laws provisions are in conflict with the Covenants, it is the
Covenants which control;

By-Laws provisions and allegedly “Passed” By-Laws amendments were applied to
extend Respondents' powers beyond powers and authorities given by the Covenants,
which per Attorney General opinion cannot be done, as confirmed by references to case
law as found in the complete, published opinion;

Respondents’ actions were shown herein to be improper under the law (NPCA);

The Judge neither cited nor stated legitimate-legal rationale upon which granting of SJ

was based during the Hearing;
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8. Appellant alleges much context stated during the Hearing and as found in the Order is
untruthful, slanted with specific intent to mislead, and where Appellant disputed several
“Facts” as stated;
sufficient evidence and rationale have been provided based upon Pleadings, Transcript from the
Hearing, established law of the land, and the Order itself to warrant reversal, vacating the Order
granting Summary Judgment, where further Appellant respectfully requests this Court to remand
with instruction to fully adjudicate Appellant's-properly-supported-disputed questions of law and

genuine issues of material fact.

Dated this 15t day of April, 2020.
Gaprond Q. WodlLk

Raymond A. Wedlake, Appellant (Pro Se)
703 Creekview Drive
Greenville, SC 29607

864-2654-9262 wedlakera@mail.com
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703 Creekview Drive
Greenville, SC 29607
April 15, 2020
The Honorable Jenny Kitchings, Clerk
South Carolina Court of Appeals
P.O. Box 11629
Columbia, SC 29211
RE: 2020-000506 (2019-CP-23-01501)

Dear Ms. Kitchings:

Please receive this request with my desire to have “Initial Brief of Appellant”, along with
other files as may be desired, entered into the computer for my Pro Se appeal as above, such
that they will subsequently appear in the “Public Index”. Enclosed please find a “Certificate of
Service”.

Would you be so kind, please, to enter the “Initial Brief...” first and to title the entry as
“Initial Brief ...”, followed by other documents, if one file will be entered into the computer?
Kindly inform me if providing this service cannot be accomplished.

Thank you!

Sincerely,
Goprnd 0. Whilek

Raymond A. Wedlake, Appellant Pro Se
864-254-9262

wedlakera@mail.com

Enc.
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