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Introduction 

 

This appeal deals with four discrete and well-defined issues: 

(1) Did the Circuit Court abuse its discretion when it granted Respondents’ relief from 

entry of default, 

(2) Did the Circuit Court err in denying Appellant’s motion to disqualify counsel for 

representing the Attorney General of South Carolina and to enjoin Mr. Russell L. Bauknight from 

allegedly acting on behalf of the Attorney General, 

(3) Did the Circuit Court err in ruling that the sitting Attorney General cannot be deposed 

in Case No. 2010-CP-40-4009, which was brought by his predecessor, and 

(4) Did the Circuit Court err in dismissing the Attorney General as a party pursuant to 

Rule 21, SCRCP. 

This appeal has been fully briefed for some time.  The Court of Appeals has informed the 

parties of its intention to decide this appeal on the briefs sometime in the court’s April term.  

(Exhibit 1).  Now, at a point later than the eleventh hour1, Appellant moves to supplement the 

record on appeal.  For the following reasons, Respondents who are represented by undersigned 

counsel ask the Court to reject Appellant’s motion and move for sanctions against Appellant for 

filing her motion. 

Argument 

I. Appellant’s Motion is a Direct Violation of This Court’s April 26, 2018 

Order. 

At the start of this appeal, Respondents were forced to make an unprecedented motion to 

strike Appellant’s initial brief for a number of deficiencies and improprieties.  This Court granted 

                                                 
1 As argued in this return, Appellant’s motion is so improper as to be worthy of sanctions, it is 

therefore reasonable to assume she has some other motive for making her motion.  That motive 

may be to cause delay in the Court’s stated objective of deciding the appeal on the briefs within 

the April term. 
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the motion by order of April 26, 2018 (“The Order”).  In that brief and uncomplicated order, this 

Court directed Appellant to file an amended initial brief and an amended designation of matter.  

The order also clearly directed that “… Appellant shall not list or reference any orders or other 

documents that were not presented to the circuit court as part of this case.  Further, Appellant 

shall not designate or reference any documents filed or presented to the circuit court after this 

appeal was filed” (Order of April 26, 2018)(emphasis added).  (Exhibit 2).  Appellant filed this 

appeal September 12, 2017. 

A. Virtually all of Appellants offered Exhibits violate The Order. 

 Exhibits F, G, H, I, J, K, L, M, N, O, P, Q, and R violate The Order because they are 

all documents dated “after this appeal was filed.” 

 Exhibits D and E (filed in Richland Case 350, which was consolidated but not merged 

with Richland Case 4900), also violate The Order, because they are “documents that 

were not presented to the circuit court as part of this case.” 

 Only exhibits A, B, and C appear to have been filed, either in part or in whole, in 

Case 4900, but it does not appear they were used by Appellant at any of the hearings 

that generated the orders that are the subjects of this appeal. 

B. All of Appellants offered Filings violate The Order. 

Filing numbers 1, 2, 3, 4, 5, and 6 are documents dated “after this appeal was filed” and 

are not “documents that were presented to the circuit court as part of this case.” 

2. The Exhibits and Filings Offered by Appellant Violate South Carolina 

Appellate Court Rules 209 and 210. 

Even absent the April 26, 2018 order, which is dispositive against Appellant’s motion to 

supplement, Appellant’s motion should be denied because virtually all of the offered documents 
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and filings violate Rule 209(b), SCACR, (“A party shall not include any matter in his 

Designation which is not relevant to the appeal”) and Rule 210(c), SCACR, (“The Record shall 

not, however, include matter which was not present to the lower court or tribunal”).  See the 

analysis of the offered exhibits and filings in section one, supra. 

 3. Appellant’s Request for Judicial Notice is Improper. 

Appellant asks this Court to exercise judicial notice of six filings from various matters.  

Appellant’s request must be denied.  Appellant’s motion both misstates the purpose of judicial 

notice and is improperly applied, because each document for which she seeks judicial notice 

contains legal argument and numerous matters of disputed fact, and Appellant makes no effort to 

delineate what fact(s) for which she seeks judicial notice. 

A brief statement of the purpose of judicial notice excludes the filings Appellant offers: 

“‘A trial court may take judicial notice of a fact only if sufficient notoriety attaches to the fact 

involved as to make it proper to assume its existence without proof.’”  Bowers v. Bowers, 349 

S.C. 85, 94, 561 S.E.2d 610, 615 (Ct. App. 2002) (quoting Eadie v. H.A. Snack Co., 322 S.C. 

164, 171-72, 470 S.E.2d 397, 401 (Ct. App. 1996)(emphasis added).  “A fact is not subject to 

judicial notice unless the fact is either of such common knowledge that it is accepted by the 

general public without qualification or contention, or its accuracy may be ascertained by 

reference to readily available sources of indisputable reliability.” Eadie, 322 S.C. 171-72, 470 

S.E.2d at 401 (emphasis added). 

Appellant asks the Court to take judicial notice of a complaint, a memorandum of law, a 

reply brief, two initial reply briefs, and apparently the legal argument in an appellate decision.  

She does not delineate any fact(s) for which she is seeking judicial notice.  Such a request is 

clearly improper.  Rule 201, SCRE, is for the “Judicial Notice of Adjudicative Facts (emphasis 

added). 
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4. Appellant’s Motion Engages in Improper Additional Briefing of Arguments. 

Appellant also includes in her motion what is essentially further briefing of her appeal.  

She asks the Court to consider the impact of a recent decision on an issue in the appeal (Motion 

to Supplement at p. 4).  Such a request is improper and constitutes additional briefing where the 

appellate record is closed and the case is set for a decision by this Court.  There is a proper 

procedure to provide the court with supplemental authority, see Rule 208(b)(7), SCACR. 

Appellant chose not to follow the rule. 

 

5. Incorporation of Arguments Made by the Attorney General 

In addition, Respondents incorporate and make part of this return all arguments made by 

the Attorney General in his Return to Appellant’s motion. 

 

Sanctions 

Rule 269, SCACR, states, 

Where an appeal, petition, motion or return is frivolous or taken 

solely for the purposes of delay, or is not in compliance with these 

Rules, the appellate court may upon its own motion or that of a 

party, after ten (10) days notice, impose upon offending attorneys or 

parties such sanctions as the circumstances of the case and 

discouragement of like conduct in the future may require. This Rule 

does not apply to any matters where counsel is required by law to 

pursue an appeal or petition for writ of certiorari even though the 

matter may be frivolous. 

 

Appellant’s motion is in direct disregard of this Court’s April 26, 2018 Order.  Moreover, 

her motion is a violation of Rules 209 and 210, SCACR, an improper request to apply Rule 201, 

SCRE, and a failure to follow Rule 208(b)(7), SCACR.  Furthermore, Respondents’ two other 

motions to strike in this appeal have catalogued what appears to be Appellant’s consistent pattern 

to disregard the South Carolina Rules of Appellate Procedure. Therefore, Appellant’s motion 
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constitutes a frivolous motion under Rule 269, and this Court should impose sanctions, and 

Respondents hereby move this Court for the same.  Appropriate sanctions should include 

Respondents’ costs and attorney’s fees for responding to this motion.  Because Appellant’s 

motion appears to be another act in furtherance of a consistent pattern of disregard for the rules, 

as noted in Respondents’ previous motions to strike, Respondents also ask the Court to apply any 

additional sanction it may deem appropriate. 

Conclusion 

For the reasons stated above, Respondents respectfully request this Court to deny 

Appellant’s motion to supplement the record on appeal and to grant their motion for sanctions.  

However, should the Court grant Appellant’s motion in part or in whole, Respondents 

respectfully request leave to file an additional response according to Rule 212(b)2. 

Respectfully submitted, 

 

 

s/ Mark V. Gende  

Kenneth B. Wingate, SC Bar No. 8004 

Mark V. Gende, SC Bar No. 72835 

C. Griff Doolittle, SC Bar No. 104118 

SWEENY, WINGATE & BARROW, P.A. 

1515 Lady Street 

Columbia, SC  29211 

(803) 256-2233 

kbw@swblaw.com 

mvg@swblaw.com 

cgd@swblaw.com 

 

ATTORNEYS FOR RESPONDENTS  

(Other than the Attorney General) 

  

                                                 
2 Because Respondents are requesting sanctions to include attorney’s fees, and so as not to 

increase unnecessarily the amount of the sanction sought, counsel has refrained from expending 

the substantial time necessary to compile a complete list of documents which Respondents would 

desire to add if the Court grants Appellant’s motion until the court rules on whether the motion 

should be dismissed. 
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attorneys of record:  
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Mr. Daryl L. Williams 
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Attorneys for the Appellant 

 

J. Emory Smith, Jr., Esquire 
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esmith@scag.gov  

 

Attorney for Attorney General 

s/ Mark V. Gende  
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