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INTRODUCTION

At the behest of Respondent W. Clark Jernigan (‘I2rnigan”), the circuit court
granted partial summary judgment against Appel&tnErancis Physician Services, Inc. (“St.
Francis”) on two narrow issues presented in isotefiom the larger context of Dr. Jernigan’s
claims. The partial summary judgment order haddfiect of short-circuiting the normal
process for the orderly development of claims agiémses, as contemplated by our Rules of
Civil Procedure.

One such issue addressed in the circuit court’sysany judgment ruling relates to St.
Francis’s implementation of a policy whereby it aegapplying “payment modifiers’—
sometimes simply referred to as “modifiers"—to waridative value units (“wRVUS”)
performed by employed physicians (the “Modifier iBg!). As an important matter of fact,
and for purposes of context, Dr. Jernigan mistakegfers, throughout his Initial Brief, to St.
Francis’s reduction of wRVUs and even goes so atoaindicate that St. Francis’s policy
change was meant to reduce physician compensdgog. Resp’t Br. at 6.) Such statements
are wholly incorrect. While the Modifier Policy utately had the effect of reducing Dr.
Jernigan’s compensation during the relevant timgode modifiers, in general, may either
increaseor decrease a wRVU value.

In addition to being premature, the summary judgnneing is substantively wrong.
With respect to modifiers, the Employment Agreemsrambiguous, despite Dr. Jernigan’s
strident contentions to the contrary, becauseasdwt address the central question of whether
it permits or prohibits application of modifiers ihe calculation of wRVUs. Moreover, it is
susceptible to being read in more than one way-h#llenark of ambiguity. Under applicable
South Carolina precedent, Dr. Jernigan’s repeataatation of the clarity of the productivity

and bonus compensation formulas does not solveptblelem. No matter how clear the



formulas may be, they do not address the antecepestion of whether modifiers may be
applied in calculating the number of wRVUs to beuninto the formulas. In short, the
Employment Agreement does not unambiguously prohftplication of the Modifier Policy.

Separate and apart from the question of whetherEfmployment Agreement is
ambiguous, St. Francis was entitled to consideratibits affirmative defenses of waiver,
estoppel, and acquiescence. There is no disputarniyaone of these defenses, if established,
would completely bar Dr. Jernigan’s breach of cactticlaim. In light of this, it was illogical
and unfair for the circuit court to ignore St. Fem's affirmative defenses on the spurious
grounds that they are irrelevant to a summary juglgnmotion addressing one part of that
claim.

The circuit court also erred in granting summarggpnent on a portion of Dr.
Jernigan’s claim under the South Carolina PayméiWages Act (“Wage Act”), S.C. Code
Ann. 88 41-10-10et seq.The Wage Act defines “wages” as amounts earnecbaad to an
employee. Because it has not been establishe&thBtancis owed anything to Dr. Jernigan,
the circuit court’s grant of partial summary judgmevas premature. Additionally, no wages
are owed to Dr. Jernigan if St. Francis provideslrdquisite notice under the Wage Act.

Finally, the summary judgment order is prematumfra procedural standpoint,
because St. Francis did not have a meaningful oypity to conduct discovery.

For all of these reasons, the order granting pastinmary judgment should be

reversed.



ARGUMENT

The Employment Agreement Does Not Unambiguously Phabit Application of
the Modifier Policy

The circuit court granted partial summary judgment Dr. Jernigan’s breach of
contract claim, ruling that the Employment Agreememambiguously prohibits application
of the Modifier Policy in determining Dr. Jerniganéligibility for productivity or bonus
compensation. In order to affirm, this Court mugt persuaded that the Employment
Agreement “is incapable of more than one meanirggnwiewed objectively by a reasonable
person who has examined the context of the entintract and is aware of the practices and
terms as generally understood in the ... industrgSer Supply & Servs., Inc. v. Orchard Park
Assocs. 382 S.C. 326, 335, 676 S.E.2d 139, 144 (Ct. R9P9). This high standard has not
been met.

In light of the nature of Dr. Jernigan’s summarggment motioni(e., its narrow scope
and its being filed before St. Francis had a magualropportunity to conduct discovery), this
Court should be particularly on guard against edifity a premature grant of summary
judgment. Ordinarily, a summary judgment motionksepre-trial resolution of “a claim,
counterclaim, or cross-claim.” Rule 56(a), SCRCPRrd; however, Dr. Jernigan moved for
summary judgment as to only one aspect of his hredccontract claim: whether the
Employment Agreement permits application of paymmodifiers pursuant to the Modifier
Policy. While this approach is, presumably, perihiss such a piecemeal, shoot-first-aim-

later approach warrants particular caution agamsemature grant of summary judgme&sge

1 St. Francis did not oppose summary judgment ongtbends that the Rules of Civil
Procedure prohibit a party from moving for summangigment on part of a claim.
Accordingly, it is not seeking reversal on the grdsithat Dr. Jernigan’s motion was improper
under Rule 56. Nevertheless, the narrowness odé€nigan’s motion, and the early stage of
the proceedings at which he made it, are relewatite Court’s analysis.



Conner v. City of Forest Acre848 S.C. 454, 462, 560 S.E.2d 606, 610 (2002p@weizing
that summary judgment is a “drastic remedy” andbtgth be cautiously invoked so that a

litigant will not be improperly deprived of triahadisputed factual issues”).

A. The Employment Agreement is Ambiguous Because It Silent As To the
Application of Modifiers in Calculating wRVUs

1. Dr. Jernigan Acknowledges that the Employment Aogreeat is Silent
as to Modifiers

In responding to St. Francis’s argument that th@lByment Agreement is ambiguous
because it is silent as to the application of paynmodifiers (Opening Br. at 12-13), Dr.
Jernigan primarily contends that the formulas falcelating productivity compensation and
bonus compensation are clearly set forth in the |Bympent Agreement. (Resp’t Br. at 12-13.)
Dr. Jernigan’s argument misses the point. Thetglar the formulas for productivity and
bonus compensation has never been in dispute. ®egarof how clear these formulas are,
they say nothing about the question in dispute:tihdrethe wRVU element of the formulas
can be calculated using modifiers pursuant to tbelifer Policy adopted by St. Francis. The
Employment Agreement is ambiguaust because the formulas are unclear, but rather becau
neither the formulas, nor anything else in the Eppient Agreement, addresses whether St.
Francis is permitted to apply the Modifier Policyhew it calculates Dr. Jernigan’'s wRVUS.
Importantly, Dr. Jernigan acknowledges that “theask ‘payment modifiersloes not appear
anywhere in the Employment Agreement at gResp’t Br. at 13 (emphasis in original).)

Dr. Jernigan goes on to argue that St. Francis lHofig revise the compensation
formula to include payment modifiers” when it implented the Modifier Policy. (Resp’t Br.
at 13.) To the contrary, as St. Francis explaimedts opening brief, St. Francis applied

modifiers in determining the value of one compordrthe formulas: wRVUs. (Opening Br.



at 2.) By their nature, wRVUs may be modified omadified. It is undisputed that Dr.

Jernigan’s Employment Agreement does not statehgh¢he wRVUs referenced therein are
to be modified or unmodified. As such, Dr. JernigeEmployment Agreement is silent, and
therefore ambiguous, as to the appropriate metbodlétermining the specific number of

wWRVUs to which Dr. Jernigan is entitled.

2. The Exhibits to Dr. Jernigan’s Affidavit Support Stancis’s Argument
that the CMS Schedules Permit the Application ofdiflers

Dr. Jernigan contends that it is “absurd” for Starf€is to argue that the Employment
Agreement is silent as to the applicability of nfets because it provides that “WRVU values
[are] to be taken from schedules published by CM&é&sp't Br. at 17.) Elsewhere, Dr.
Jernigan maintains that the Employment Agreeméntference to CMS schedulessslely
with respect to identifying where WRVU values avébe found.” (Resp’t Br. at 17 (emphasis
in original).) Both of these assertions rest onuhderlying premise that wRVUs and payment
modifiers operate independentlye., modifiers “are not adjustments to the underlying
WRVUSs.” (Resp’'t Br. at 6.) However, Exhibits B, @xd D to Dr. Jernigan’s affidavit in
support of summary judgment suggest otherwise.

Exhibit B to Dr. Jernigan’s affidavit is CMS’s exgplatory commentary regarding the
contents of the data files that constitute the 20MHgional Physician Fee Schedule, the
document that specifies wRVU values. (R. p. __nigan Aff., Ex. B at 1).) Among other
things, CMS identifies circumstances in which a iedmay or may not apply. For example,
CMS states that the modifier for bilateral surggogs not apply to certain procedures (denoted
by a “2” in the Fee Schedule) because the “RVUsalready based on the procedure being
performed as a bilateral procedure.” (R. p. __nigan Aff., Ex. B at 11).) In other words, the

assigned wRVU value has already been adjustedese is no need to apply the modifier.



Thus, the commentary flatly contradicts Dr. Jernigalaim that modifiers and wRVUs are
wholly distinct concepts. To the contrary, modiiglike wRVUSs, “measure]] the relative time
and effort (work) a physician will expend with eaplocedure.” (R. p. __ (Employment
Agreement at 26).)

Exhibits C and D to Dr. Jernigan’s affidavit confirthe close interconnection of
modifiers and wRVUs. Exhibits C and D are samplgegsaextracted from, respectively, the
2006 and 2016 Fee Schedules. In spreadsheet foerree Schedule lists the procedure code
and description for each service, followed by otindormation including the wRVU value.
Notably, a column labeled “MOD, for “Modifier,” appars immediately to the right of the
procedure code—before any other information, inicigdthe description and the wRVU

value? (R. pp. ___.)

3. The Cases Cited by St. Francis Support its Position

St. Francis supported its argument that the EmpéoyrAgreement’s silence makes it
ambiguous with citations to illustrative precede(@pening Br. at 12-13.) Dr. Jernigan
attempts, without success, to distinguish the aiteses.

First, Dr. Jernigan argues thablumbia East Associates v. BI-LO, [n299 S.C. 515,
386 S.E.2d 259 (Ct. App. 1989), is inapposite bsedhe contract in that case did not involve
a “clear and specific formula” like those foundtie Employment Agreement. (Resp't Br. at

15.) St. Francis has already explained that noanatiw clear the formulas are, they do not

2 It also bears noting that the Fee Schedules stifussin calculating wRVUs, CMS has
taken into account numerous variables that mayciattee amount of effort involved in a
procedure. For example, Exhibit C includes 16 smpacodes for “Treatment of Ankle
Fracture,” each with differentwRVU value. (R. p. __ (Jernigan Aff., Ex. C).)like fashion,
modifiers make adjustments to account for the onstances that may alter the level of effort
expended by a physician, such as the performanaeeutifple procedures (modifier 51) or
bilateral surgery (modifier 50). (R. pp. ___ (JeemdAff., Ex. B at 9-10).)



speak to the disputed question of how wWRVUs areudated,i.e., with or without the
application of modifiers.

The lease agreement at issu€mumbia East Associatgsovided that “[t]he leased
premises shall be used only for the operation fifermarket.’Columbia East Assogs200
S.C. at 517, 386 S.E.2d at 260. The parties’ despahcerned whether BI-LO, having moved
to a nearby location, could forestall competitiop fefusing to sublease the space and
continuing to pay rent on the empty space. Sintidahe Employment Agreement at issue in
this case, certain aspects of the leageolumbia East Associategere clear. In particular, the
lease unambiguously required that any tenant insiiece must operate a supermarket.
Nevertheless, this Court held that the lease wédmgamaus because it was silent on the question
of whether the lease required that the space bapeext1d. at 520, 386 S.E.2d at 262 (“[N]o
provision either expressly requires BI-LO to assumetinuous operation or permits it to vacate
and leave the store empty[.JG¢olumbia East Associatéisus stands for the proposition that a
contract does not avoid ambiguity simply becauspdaks clearly to certain issues, if it is
silent on the specific issue in dispute.

Columbia East Associateslso negates Dr. Jernigan’s claim that under the r
advocated by St. Francis, “any positive stateméabligations in a contract would have to be
accompanied by a corresponding parade of prohitstio(Resp’t Br. at 15.) Not so. In
Columbia East Associatethis Court recognized that “it would be virtuaitmpossible for a
contract to encompass all of the many possibilivegh may be encountered by the parties.”
Id. at 520, 386 S.E.2d at 262. The solution to systoblem is not—as Dr. Jernigan advocates
and the lower court held in this case—interpretimg contract’s silence as an unambiguous

prohibition. RatherColumbia East Associatdsaches that the contract’s silence creates an



ambiguity that may be resolved by “look[ing] to ttiecumstances surrounding the bargain as
an aid to establishing the intention of the partiek; see alsad. at 520-21, 386 S.E.2d at 262.

Dr. Jernigan next tries to explain why the cir@atrt properly relied orK New Plan
Exchange Property Owner I, LLC v. Cok&75 S.C. 18, 649 S.E.2d 181 (Ct. App. 2007)
(“Coker), in granting summary judgment. (Resp’t Br. at $6eOpening Br. at 12-13.) The
guestion inCokerwas whether the son (Bradley) remained liable utkde amended lease
agreement executed by the father (Dd®e idat 23, 649 S.E.2d at 184. This Court held that
the contract was ambiguous because it “does notfgadly state that Bradley is released from
the Original Lease.ld. at 24, 649 S.E.2d at 184. Dr. Jernigan claims thatfinding of
ambiguity inCokerdid not rest solely on “the mere absence ... of espilanguage releasing
the son” but also on the facts that “the amendristed only the father as the tenant, referred
to the father as the ‘successor in interest’ ofsitie, and contained a signature line for only the
father.” (Resp’t Br. at 16 (emphasis in original).)

Dr. Jernigan seriously misrea@sker. In finding the lease amendment was ambiguous,
this Court identified ways in which the lease ammeadt clearly applied only to Dale and noted
that the contract also provided that if the amenaraed the original lease contradicted each
other, the amendment would contrGbker, 375 S.C. at 24, 649 S.E.2d at 184. Despite the
presence of such clear and specific terms in thendment, this Court nevertheless held that
the amendment was silent, and therefore ambigwyuthe question of whether Bradley was
released from liability on the original lease.

Like the lease amendment at issu€oker, the Employment Agreement in this case
contains some specific language. For example, theld/ment Agreement provides that

“actual wRVU’s” will be used in the calculation bbnuses, sets a specific conversion factor



per wRVU, and explains that wRVU'’s are determinadcbrding the schedule published each
year by CMS.” (R. pp. __ (Employment Agreement 4t2B).) But, also like the lease
amendment inCoker, the Employment Agreement does not specificalgtestwhether St.
Francis is prohibited from adopting the Modifierieyp. Cokertherefore supports St. Francis’s
argument that summary judgment was improper.

In addition to his attempts to distinguish St. Fiais cases, Dr. Jernigan argues that
Callawassie Island Members Club, Inc. v. Dendigs S.C. 193, 821 S.E.2d 667 (2018),
supports affirmance. (Resp’t Br. at 17 (citi@@llawassie Islandor the proposition that a
litigant cannot establish a contract’'s ambiguity ioyroducing a “novel concept” that
contradicts the clear language of the contraah)Gdllawassie Islandunlike this case, the
contract was clear and spoke directly to the deghguestion, which was whether the Dennises
were required to continue paying dues after resgtheir membership. The 2008 membership
plan in effect when the Dennises resigned statedrlgl that resigning members were
“obligated to continue to pay ... all dues, fees atiér charges associated with ... membership
until [the membership] is reissuedd. at 200, 821 S.E.2d at 670 (emphasis omitted). The
Court of Appeals held there was ambiguity in th@&0lan because the 1994 plan regarding
“termination” of a membership did not include thantil reissued” language. The Supreme
Court reversed, holding that there was no ambidasigause termination and resignation “are
two separate events,” and Mr. Dennis “unequivodatified he resigned” from the clubd.
at 201, 821 S.E.2d at 67Callawassie Islands inapposite because, unlike the Dennises’

membership plan, the Employment Agreement doedirextly address the disputed question.



B. Dr. Jernigan Cannot Avoid the Employment Agreements Ambiguity by
Isolating the Term “wRVU”

Dr. Jernigan contends that this Court need not mmjond the productivity and bonus
compensation formulas to conclude that applicatidhe Modifier Policy was unambiguously
prohibited. (Resp’'t Br. at 4-6.) However, it is Wwetcognized in South Carolina that “[a]
contract must be read as a whole document sucHitibanhts may not create ambiguity by
pointing to a single sentence or claudddybank v. BB&T Corp.416 S.C. 541, 576, 787
S.E.2d 498, 516 (2016). By the same token, Dr.ig@nncannofivoid ambiguity by focusing
only on the productivity and bonus formulas, orreveore narrowly on the term wRVU.
“Whether a contract is ambiguous is to be deterdhirem examining the entire contract, not
by reviewing isolated portions of the contracWilliams v. Gov't Employees Ins. Co.
(GEICO), 409 S.C. 586, 595, 762 S.E.2d 705, 710 (2014).

This Court has recognized that a seemingly cleardwoay be ambiguous when
considered in context of the contract as a whote. éxample, inEvans v. Taylor Made
Sandwich Cq.337 S.C. 95, 522 S.E.2d 350 (Ct. App. 1999), @uosirt held that the word
“sandwich” was, in light of the surrounding circuiaasces, ambiguous. In that case, employees
were hired to make sandwiches, which were thennpoitpackages for delivery to customers.
Each package could contain one, one and a hatfy@misandwiches. The employer posted a
sign stating, “Each employees [sic] pay will bd38 per sandwich.’1d. at 100, 522 S.E.2d
at 352. The employees sued under the Payment oé¥\agt, alleging that instead of paying
themper sandwichthe employer had paid thgar packageThis Court held that the contract
was ambiguous, reasoning that “[t]he posted signseeptible to more than one interpretation
because the employees and [the employer] differedvlmat constituted a sandwicHd. at

101, 522 S.E.2d at 353.

10



Applying South Carolina law, the court@sborn v. University Medical Associates of
MUSC 278 F. Supp. 2d 720 (D.S.C. 2003), also held dregemingly clear contractual term
was ambiguous when considered in the context opénges’ agreement. Under his employ-
ment contract with MUSC, Osborn was entitled totaierseverance payments, but those
payments would cease “upon [Osborrésceptance of hiréy another organizationld. at
737 (emphasis in original; internal quotation maoksitted). After MUSC terminated him,
and while he was receiving severance payments,r@slooepted part-time consultation work.
MUSC moved for summary judgment, contending thdidds's consulting work satisfied the
“acceptance of hire” condition, ending its obligatito make severance paymernt. In
particular, MUSC argued that the word “hire” is omi#Eguous and its plain and ordinary
meaning does not distinguish between being aifukk-employee and a part-time independent
contractor.See idThe district court ruled that the contract was gubus, reasoning:

In the context in which the Agreement was draftlee term “acceptance
of hire” could plausibly refer to “full-time employent”—the status
Osborn carried with [MUSC] upon the start of hispdoyment—just as
it could refer to any form of “part-time” employnteras [MUSC] ...
argues. ... [lJn applying common sense and good faitdonstruing the
term “acceptance of hire” in the manner and with plurpose it was
used in Osborn’s Agreement, this court is unableotaclude that, as a

matter of law, the parties intended that Osbora\gmnce benefits
terminate in the event that he found any “part-tiexployment][.]

Id. at 738. In light of its determination that the g¢e “acceptance of hire” was ambiguous, the
court denied summary judgmeee id.

If the commonplace words “sandwich” and “hire” d@ambiguous when considered
in the context of the entire contract, Bgansand Osbornhold, there can be little doubt that
the relatively esoteric term “wRVU” is ambiguous the context of the Employment
Agreement. This is especially true given the faett the Employment Agreement explicitly

links wRVUs to the CMS schedules, which themsebsatscipate the use of modifiers. (R. p.

11



__(MSJ Hrg. Tr., at 23:23-24:22).)

Dr. Jernigan also contends that reversal of thensany judgment order would leave
St. Francis free to nullify its contractual obligais simply by characterizing contract breaches
as “policy changes.” (Resp’t Br. at 19.) But th&nbt what happened here. The undisputed
facts, which must be viewed in the light most falde to St. Francis, are that St. Francis
adopted the Modifier Policy for business reasond Hrat the policy applied broadly to
physicians employed by St. Francis. (R. p. __ @it of Bill Gay (“Gay Aff.”) 11 4-7).) The
Modifier Policy is one example of many instancesmnich St. Francis has made a policy
change that affects physician employees withoutirggy their consent. (R. p. __ (Gay Aff.
1 3).). It defies credulity for Dr. Jernigan to gegt that the parties or the courts are incapable
of distinguishing between a broadly applicable @olchange and a breach of a specific

contract®

3 Dr. Jernigan further claims that § 3.4 of the Eoypient Agreement shows that it
unambiguously prohibits application of the Modifleolicy. (Resp’t Br. at 19 n.8.) Section 3.4
is not relevant, however. Section 3.4 addressepdhsibility that the terms of Dr. Jernigan’s
specific Employment Agreement may need to be redornm order to ensure continuing
compliance with applicable laws, particularly fesmleprovisions that govern financial
relationships between physicians and hospitals.eU8d.4, if St. Francis and Dr. Jernigan
cannot agree to reform his Employment Agreementliab it complies with applicable law,”
St. Francis is entitled to terminate the contratter than potentially violating the law. (R. p.
__ (Employment Agreement 8§ 3.4).) Far from undemg St. Francis’'s position, § 3.4
highlights that ongoing compliance with industrgrslards and applicable laws is a core aspect
of the Employment Agreement. Section 3.4, alond) wither provisions of the Employment
Agreement requiring Dr. Jernigan’s adherence td-&incis’s policies (Opening Br. at 2-3),
reflect the undeniable reality that the contractpagties are operating within the broader
context of the healthcare industry, where finanaabngements of all kinds are heavily
regulated and where the sands are constantlyrghifinportantly, § 3.4 is not relevant because
St. Francis did not invoke its provisions, a fatiiel Dr. Jernigan does not dispute.
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Il. St. Francis’s Affirmative Defenses Raise Genuine Bputes of Material Fact

In the circuit court summary judgment proceedings iés opening brief in this Court,
St. Francis argued that summary judgment on anlygdddr. Jernigan’s breach of contract
claim was improper in light of its affirmative defes. (Opening Br. at 16-20.) In response,
Dr. Jernigan contends that the affirmative defemses‘entirely beside the point” and, in any
event, can be “assert[ed] ... another day.” (Resp'®aB20-21.) Dr. Jernigan is wrong on both
points.

Echoing the circuit court, Dr. Jernigan contenas Bt. Francis’s affirmative defenses
of waiver, estoppel, and acquiescence have nortgetire question of whether the Employment
Agreement unambiguously prohibits application & khodifier Policy. (Resp’t Br. at 20-21.)
In essence, Dr. Jernigan argues that seeking padimmary judgment on a narrow
“interpretive issue[],” rather than on the claimeawhole, enables him to slip past St. Francis’s
affirmative defenses.

This cannot be correct. Acceptance of such reagonmwuld enable Dr. Jernigan to
avoid entirely St. Francis’s affirmative defensesy by filing a series of “partial” summary
judgment motions, each directed to a specific aspkehis breach of contract claim. This is
both illogical and unfair. There is no questioatt§t. Francis’s affirmative defenses, if proven,
would bar Dr. Jernigan’s breach of contract clainits entirety. Logically, it makes no sense
to say that affirmative defenses can preclude suyudgment on an entire claim but cannot
defeat summary judgment on part of that same claim.

As a matter of fairness, St. Francis should notdggiired to wait for another day to
assert its affirmative defenses when those defeifsestablished, would completely bar Dr.
Jernigan’s claimSeeFacelli v. Southeast Mktg. C&®84 S.C. 449, 452, 327 S.E.2d 338, 339

(1985) (employee’s continued work and acceptana®oipensation barred a claim based on
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a change to the way commissions were calculaidithews v. City of Greenwop805 S.C.
267, 271,407 S.E.2d 668, 669—70 (Ct. App. 1991) (employee witially protested a new
policy which purportedly changed his compensatlaut, remained employed following the
change, could not assert a breach of contract klaim

This Court should also reject Dr. Jernigan’s argotritbat St. Francis’s affirmative
defenses falil in light of the Employment Agreemsntbn-waiver provision. As St. Francis
explained in its opening brief, the non-waiver ps@mn provides that a failure to object to
nonperformance of an obligation under the Employnfgreement will not be treated as a
waiver or relinquishment of any right under the égment. (Opening Br. at 19.) The non-
waiver provision does not preclude St. Francisfgrabtive defenses because there has not
been any nonperformance of the Employment Agreeni@mtlernigan does not dispute that
St. Francis paid him productivity and bonus compéas; his complaint is that the outcomes
of the productivity and bonus compensation formaless wrong because St. Francis applied
the Modifier Policy to the wRVU component of thasemulas. Under these circumstances,
the non-waiver provision does not shield Dr. Jeanirom the consequences of his failure to
timely object to application of the Modifier Policy

Seeking to avoid this result, Dr. Jernigan resortsyperbole, claiming that St. Francis
expected him “to refuse to see his patients or imrko pay in order to preserve his claim for
full compensation.” (Resp’t Br. at 22.) This isarthonsense. St. Francis does not suggest that
such extreme measures are required to preservdebmigan’s breach of contract claim.
However, it certainly behooved Dr. Jernigan to sayethingo register his disagreement at
or near the time the Modifier Policy was adopted. I2rnigan’s claim is barred because he

said nothing at all until mid-2017, long after iraplentation of the Modifier Policy in
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September 2016, and even longer after announceshém Modifier Policy earlier in 2016.

[l Summary Judgment Was Improper as to the Wage Act Gim

Dr. Jernigan asserts that the circuit court propgranted partial summary judgment
on the question of whether productivity and bonusgensation are “wages” under the Wage
Act. He citesAllen v. Pinnacle Healthcare Systems, | [394 S.C. 268, 715 S.E.2d 362 (Ct.
App. 2011), for the proposition that bonus payvieges” under the Wage Adillen is not
helpful, however, because St. Francis does noutisthatearned but unpaidonuses are
“wages.” St. Francis argues that summary judgmarihe Wage Act claim was improper for
two reasons. First, the Wage Act defines “wagesdrasunts “which areue to an employee
under [an] ... employment contract.” S.C. Code Anm1810-10(2) (emphasis added).
Because St. Francis has fully complied with the Byipent Agreement, no “wages” are “due
to” Dr. Jernigan, and his claim necessarily falecond, St. Francis provided the notice

required under the Wage Act.

A. No wages are “due to” Dr. Jernigan

The Wage Act defines “wages” as amounts “due toemployee. S.C. Code Ann.
§ 41-10-10(2). Under this Court’s decisiorBaugh v. Columbia Heart Clinic, P.A02 S.C.
1, 738 S.E.2d 480 (Ct. App. 2013), summary judgneeimproper on a Wage Act claim if no
wages are “due to” the plaintiff under the termshef employment contracee idat 28-29,
738 S.E.2d at 498Baughestablishes, therefore, that the circuit court’ssary judgment
order jumped the gun. UndBiaugh there are no “wages”—and thus, no Wage Act claim—
unless and until a jury determines that applicattdnthe Modifier Policy breached the
Employment Agreement.

Dr. Jernigan’s response to this argument is twofBist, he attempts to minimize the
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circuit court’s summary judgment ruling by statitigat it stands only for the limited
proposition that thatif' ... compensation is due [to Dr. Jernigan], it isg&ga’ for purposes of
the Act.” (Resp’'t Br. at 25.) If that is a correaterpretation of the circuit court’s order, then
the ruling amounted to no more than a confirmatibthe statutory text. A ruling that merely
parrots and confirms the statutory language doésesmlve any portion of Dr. Jernigan’s
Wage Act claim. Regardless of the position Dr. iggzim is now taking on appeal, St. Francis
is unwilling to assume that his counsel filed saclpointless motion for partial summary
judgment, or that the circuit court would grantisacmotion.

Second, Dr. Jernigan contends that wages are “dudiitn because St. Francis
breached the Employment Agreement by applying tbdifer Policy. (Resp’t Br. at 24.) As
an initial matter, this position is incompatibletiwviDr. Jernigan’s assertion that the partial
summary judgment order does no more than confimsthtutory text. More importantly, this
argument puts the cart before the horse. Prodtyctand bonus compensation are “wages”
only if application of the Modifier Policy breachése Employment Agreement. It was
improper for the circuit court to grant summaryguaeent on grounds that assume a contractual

violation Dr. Jernigan has not yet proven.

B. Dr. Jernigan’s Wage Act claim fails because St. Frais provided the
requisite notice

The Wage Act provides that an employer does ndateadhe Wage Act if it provides
at least seven days’ notice of any change in thres®f employment, including “the normal
hours and wages agreed upon.” S.C. Code Ann. £430¢A). It is undisputed that St. Francis
notified Dr. Jernigan and other physicians of thedifier Policymonthsbefore it went into
effect. Therefore, there can be no violation of\t¥iege Act.

In response, Dr. Jernigan citesthis v. Brown & Brown of South Carolind89 S.C.
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299, 698 S.E.2d 773 (2010), for the propositiort #memployer cannot escape liability under
the Wage Act simply by providing advance noticentént to breach an employment contract.
The employment contract in that case guaranteedhiMalo years of employment with a
specific salary.See id.at 309, 698 S.E.2d at 778. Consequently, Mathiddconly be
terminated for causeSee id.at 311, 698 S.E.2d at 779. The employer conterbad its
reduction of Mathis’s guaranteed salary and subsatgiermination of Mathis did not breach
the contract because it had at least a good feiibflihat there was cause for these actions.
See id.The Supreme Court affirmed the judgment for breafotontract on the basis that the
employer had failed to preserve this argum&ete id.Turning to Mathis’s Wage Act claim,
the Court rejected the employer’s argument thatg not liable under the Wage Act because
it had given Mathis at least seven days’ noticéhefreduction of his guaranteed salége

id. at 316-17, 698 S.E.2d at 782. Having alreadyra#fdt the judgment against the employer
on Mathis’s claim for breach of his employment caat, the Court held that merely providing
notice of its upcoming breach of the contract caowtishield the employer from liability under
the Wage Act.

Mathis is not similar to the circumstances of this caBecause the employment
contract inMathisrequired payment of a specific salary for each pé#s two-year term, the
employer could not reduce that salary unless it dagse to do so. Thus, the without-cause
reduction of Mathis’s salary was a breach of canttthat could not be cured by providing

notice? Mathismight be analogous to this case if St. FrancisdudDr. Jernigan’s guaranteed

4 The Supreme Court’s analysis of the Wage Act’sceqtrovision is somewhat muddled.
Section 41-10-30(A) provides that an employer mhgnge the “terms” of employment,
including “the normal hours and wages agreed upam)ong as it provides seven days’ notice
of the changed terms. Section 41-10-40(C) providaisan employer must provide seven days’
notice before “withhold[ing] or divert[ing] any piaon of an employee’s wages.” TMathis
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base compensation without cause to do so. But thesaot the facts of this case. Here, St.
Francis adopted a broadly applicable policy thé¢céd the outcome of the formulas for
productivity and bonus compensation. St. Franaik it “reduce” or “deduct from” Dr.
Jernigan’s guaranteed base salary. Accordigathisis not relevant.

Dr. Jernigan also challenges St. Francis’s reliame®avis v. Greenwood School
District 50, 365 S.C. 629, 620 S.E.2d 65 (2005). St. Frantasl ©®avis as holding that the
Wage Act’s notice requirement was satisfied by imgstwhere the employer explained an
upcoming change to certain incentive policies. (@pg Br. at 23.) Dr. Jernigan argues that
the policy change ibavisis unlike St. Francis’ adoption of the Modifier lleg because the
teachers iDavis entered into new contracts each year, and theypoliange applied only to
the upcoming contract year. (Resp’'t Br. at 25-Hj the Court’'s statement of facts and
analysis of the Wage Act claim do not support Brnijan’s claim. To the contrary, the Court
stated that [d]uring the 2002-03 yeatr..the District had a budget shortfall,” which itade
with by “offering a flat-rate incentive of $3,00@4ther than a ten percent salary incretbe.
at 633, 620 S.E.2d at 67. In addressing the Wadeclaon, the Court held that the District
was not liable because it had provided notice efdiange “well in advance of the seven-day
statutory requirementld. at 636, 620 S.E.2d at 68-69. Importantly, the €diarnot hold that
the Wage Act was not violated because the poliangk applied only to the upcoming
contract year. Therefore, Dr. Jernigan’s attemptridermineDavis fails.

Assuming,arguendq that application of the Modifier Policy changdw terms of the

Court seemed to read 8§ 41-10-40(C) as restrictingnaployer’s ability, under § 41-10-30(A),
to change the “terms” of employment upon seven’daytice. This statement appears to be
dicta, however, since the Court ultimately held thatréhevas areduction, rather than a
deduction, from Mathis’s salary.
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Employment Agreement, St. Francis is entitled tmmary judgment on Dr. Jernigan’s Wage
Act claim because St. Francis satisfied the Wagés Aotice requirement for making such a
change.

V. Summary Judgment Is Premature Because St. Francisi® Not Have a Full and
Fair Opportunity to Conduct Discovery.

Lastly, St. Francis argued that summary judgmerdg pr@mature because it had no
meaningful opportunity to conduct discovery. (Opgrir. at 24-26.) In response, Dr. Jernigan
contends that because the Employment Agreememiaisibiguous, any additional discovery
“would be only parol evidence, and inadmissibl&ke¢p’'t Br. at 26.) The Court should reject
Dr. Jernigan’s argument.

As an initial matter, and as St. Francis has erplhiat length in this brief and its Initial
Brief, the Employment Agreement is ambiguous aw/hether it permits application of the
Modifier Policy. Accordingly, parol evidence is ahsible to discern the parties’ intent, and
St. Francis should have been entitled to discobefgre any grant of summary judgment, even
if only partial.

Additionally, Dr. Jernigan’s argument fails to gpdgwith St. Francis’s explanation of
why it had conducted little discovery prior to tfikng of the motion for partial summary
judgment. Dr. Jernigan’s counsel inundated St. ¢isdcounsel with document requests and
then bombarded counsel with constant demands foefizeived deficiencies in St. Francis’s
discovery responses. Consequently, St. Francis umable to pursue its own discovery
requests before Dr. Jernigan filed his summary quelgg motion. As noted in St. Francis’s
Initial Brief, Dr. Jernigan’s tactics resulted ih rancis having to oppose summary judgment
before it had received Dr. Jernigan’s responseSttdrrancis’s initial discovery requests.

(Opening Br. at 25 (explaining why St. Francis wasdilatory in conducting discovery).)
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The Supreme Court has repeatedly emphasized thertmmge of providing a
meaningful opportunity to conduct discovdmgforesummary judgmentSee, e.gPallares v.
Seinar 407 S.C. 359, 373, 756 S.E.2d 128, 135 (2014 difigp summary judgment was
granted prematurely, and reversing, where developuithe record was required regarding
a question of material factpoe ex rel. Doe v. BatspB45 S.C. 316, 322, 548 S.E.2d 854, 857
(2001) (reversing order granting summary judgmabatding that the opposing party should
have been permitted to complete discovery, which wr@going at the time of the summary
judgment hearing)Baughman v. AT&T306 S.C. 101, 112-14, 410 S.E.2d 537, 544 (1991)
(holding that, although three years had elapseddw®st the filing of the action and summary
judgment, the trial court erred in granting summadgment prematurely). The circuit court’s
premature summary judgment ruling unfairly deprivBtd Francis of any meaningful
opportunity to conduct discovery on highly relevéadtual questions including the ambiguity
of the Employment Agreement, whether Dr. Jerniganved his claims by failing to raise a
timely objection to implementation of the Modifi€wolicy, and the adequacy of the notice
provided by St. Francis. Dr. Jernigan attemptstsh off St. Francis’s need for discovery by
doggedly insisting that the Employment Agreemenminambiguous and that St. Francis is not
protected by the Wage Act’s notice provision. Syngdying it—even repeatedly—does not
make it so. Moreover, Dr. Jernigan’s position tBat Francis does not need discovery is
difficult to square with his own voluminous discoyaequests and constant demands for

additional information.
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CONCLUSION

For the reasons set forth above, this Court shoeNgrse the circuit court’s order
granting partial summary judgment and remand tise éar further proceedings, so that any
future motion for summary judgment will be madehe context of a sufficiently developed
record.
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