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I ISSUES ON APPEAL

. DID THE COURT ERR IN FINDING DEFENDANTS IN-DEFAULT AND STRIKING
THEIR ANSWER BECAUSE THE COURT PROCEEDED TO HEAR THE MOTION
TO DISMISS AND THEN DENIED THE SAME PURPORTEDLY ON ITS MERITS,
RATHER THAN MOOTING IT OR DISMISSING IT FOR FAILING TO BE FILED
ON TIME, WHICH WOULD HAVE AFFORDED APPELLANTS AN ADDITIONAL

. FIFTEEN (15) DAYS TO ANSWER‘7

B. DID THE COURT ERR IN FAILING TO GRANT DEFENDANT’S AMENDED
‘MOTION TO DISMIS87 '

. DID THE COURT ERR IN GRANTING PLAINTIFF’S MOTION TO STRIKE

' DEFENDANTS ANSWER AND IN ENTERING DEFAULT IN PLAINTIFF’S :
FAVOR DESPITE THE FACT THAT MAILING WAS COMPLETE UPON DEPOSIT
AT THE POST OFFICE AND THE POSTAL WORKER’S AFFIDAVIT
CORRECTING THE COURT’S ERRONEOUS CONCLUSION REGARDING THE
GREENVILLE POSTMARK BEING DISPOSITIVE‘7 :

. DID THE COURT ERR IN QUALIFYING MARY FEASTER AS AN “EXPERT” IN
“COUNSELING [AS IT] IS RELATED TO GRIEF AND LOSS[,] BOTH AS IT
RELATES TO-GRIEF AND LOSS RELATED TO PETS AND AS TO OTHER

- COUNSELING” WHEN SHE WAS'ONLY A GENERICALLY LICENSED

- PROFESSIONAL COUNSELOR (LPC), WHO COULDN’T RECALL WHEN SHE
WAS ACTUALLY FIRST LICENSED (1989 OR A DECADE LATER IN 1999 AS SC
LLR RECORDS SHOWED), COULD NOT EVEN RECALL THE DATES SHE
WORKED IN PSYCHIATRIC CARE AT PALMETTO BAPTIST
HOSPITAL/PRISMA, WHOSE MASTER’S DEGREE WAS IN EDUCATION AND
REHABILITATION COUNSELING, WAS NOT RESPONDENT’S TREATING
COUNSELOR, ONLY FIRST MET RESPONDENT A FEW WEEKS BEFORE THE
DAMAGES HEARING, ONLY REVIEWED RESPONDENT’S COUNSELING
NOTES FOR THE PERIOD OF TIME AFTER THE INCIDENT (FROM 2015-2017),
HAD MEETINGS WITH RESPONDENT FOR THE PURPOSE OF HER “EXPERT”
OPINION, AND HEARD RESPONDENT’S TESTIMONY AT THE DEFAULT

- DAMAGES HEARING - ALL. WHILE FEASTER WAS SO ILL/DISABLED SHE

- COULDN’T EVEN CONDUCT HER REGULAR, (UNPAID/VOLUNTEER) ONCE A
WEEK, HOUR AND A HALF GROUP COUNSELING SESSIONS FOR FOUR
MONTHS PRIOR TO HER TESTIMONY AND.IN LIGHT OF THE FACT THAT
FEASTER HAD NO CV, NO PUBLISHED PEER REVIEWED PUBLICATIONS
(BOOKS OR ARTICLES); AND NO OTHER SPECIFIC EDUCATION OR
CERTIFICATIONS IN THE AREA OF GRIEF OR LOSS (ESPECIALLY PET GRIEF
OR LOSS) AND THEN CONSIDERING HER TESTIMONY IN WEIGHING THE
VERDICT? ’

. DID THE COURT ERR, DESPITE DEFENDANTS BEING HELD IN DEFAULT,
AND FAIL TO MAKE ITS OWN, INDEPENDENT JUDICIAL DETERMINATION
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OF THE AMOUNT RECOVERABLE BY PLAINTIFF BASED ON THE STANDARD
- OF PROOF AS REQUIRED BY LAW AND TO CLOSELY SCRUTINIZE THE ‘
DEFAULT JUDGMENT TO PREVENT HARSH RESULTS AND DRASTIC ACTION
~ AS REQUIRED BY RENNEY V. DOBBS HOUSE. INC., 275 8.C. 562, 567,274
S.E.2D 290, 293 (1981)‘7 R -

. STATEMENT OF THE CASE

A. Factual Backghohhd
The facts as recited here are primarily taken frem the damages heariing where, hdtably, as
- discussed below in part H.‘B, DefendahtS'only had the Qppertunity to question and ctoss examine
Plaintift’ s witnesees, but put up no independent evtdencé of their own.
Appellahts John MeCarty and Audrey hve in Saluda County and owna sntall vehicle and
| trucking eseort company khown as McCarty" Enterprlis’es,‘LL‘C. Appellénts McCarty’s home and
their trucking company are on contiguous property in Saluda County. (R.pp. 31-32) Respondent
and her husband are neighbors of App_ellztnts. -
This action arises out of the destruction of the Respondent’s‘s“ix plhs year old Australian

Shepherd (‘l‘Australian Shepherd”) dog named “Ruhy” by Appellant John McCarty while the

animal was trespassing on Appelianté’ pry'olpertv on‘March 25,2015, and trying to get into the
- enclosure .where. Appellants’ an,imats were secured,’ §n1§ two days etfter two of. Appellantsv
McCarty’s emus were des‘t:royed’by anothet trespassing animal that was running in a pack with
the Australian Shepherd on the day in questlon (R pp- 42- 43 82-86; and 235, lines 6- 10) At
that tlme the hvestock the McCartys malntamed (1n51de fences on their own property, mind you)
included “donkeys, Emus, chlckens rabblts and other various animals.” (R.p. 325, line 25)
Respondent testified that she obtamed the Austrahan Shepherd at issue in 2008 at three

~(3) months of age from a breeder in North Carohna (R.pp- 224, line 22 — 225, line 3).
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Respondent testified from that day forward, ¢ she Just followed me .She ‘was so loyal If I was
louts1de .she was out51de. If I was in the house she was in the house‘ If I was back- in my
office working, she was laying right there by my door If1 went on the boat she went on the '
boat” (R. P 226 lines 7-12). However contrary to this testrmony, on the day in quest1on and
many many others, the Austral1an Shepherd was inexplicably put out in Respondent s yard,

b 13

unattended, where she. repeatedly escaped the Respondent underground fencing” 'between
June of 2012 and the final date in quest1on on March 25, 2015. (R.p. 231, lines lZ-IS)

| Plarntlff claims that Appellants held a grudge agarnst her since she accrdentally ran over
their dog, Allie, almost three years earlier, in June of 2012. (R.p. 228, lmes 1-12) Problems with
lthe Austrahan Shepherd actually dated all the way back to the Fall of 201 0 when there was a
report by Appellant Audrey McCarty to the Saluda County Sheriff’s Office that the
Respondent S. Australlan Shepherd was aggressive toward her. (R. p 332 lmes 2- 5) As early as

December of 2012, Appellant Audrey McCarty reached out to Respondent and advised her they
" were going to be getting rabbits and ch1ckens and warned Plamtrff to please keep. her Austral1an
Shepherd off of the McCartys’ property and-away from therr livestock or they would haye to
destroy her if she continued to come into their yard. (R.p..230, lines 7-14)

| Initially, Respondent testiﬁed that she “respected [the McCartys’] right. I mean, I didn't want
Ruby in their yard either and I agreed they Ahad‘ the right to not have her there and we put that
fence in and it was great for three years and so that's why it was so long‘ beforethere‘- was, you

- know, I mean, it was gre‘at‘.' I thought everybody was happy, you knowl "‘And then, and I don't
remember the date, but it was in mid-February [2015.l I was outpacking my Van to go' to
Tennessee and when I was out front, Audrey and a lady that [ didn't know but.I since know was

someone who was working for her came by on her golf cart and she said, I just have to tell you,
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if Ruby comes in our yard. one more time, my husband's gonna shoot her. And | wasn't
surprised. Well, I was surprised.” (R.pp. 230, line 19 — 231., line 6) (Emphases added) It
shouldn’t have been a surprise beeaﬁse Resﬁondent admitted she also knew as early as February
of 2015, that her Australian Shepherd wasrescaping the “uﬁderground fence” because she
“started finding [her] outside of our bé‘frierand I couldn't figure out” how. (R.p. 23, lines 12-13).
- Also, several years prior, ‘Fhe Re.spo’nde_nt’s‘same shepherd attécked one of Appellants’ family .
peis on Appellants’ property, Causi'ng:greet i_njuryAto the Appellants’ pet. At that time, the Saluda
County Sheriff’s Office warned BOTH Re_‘sl‘)ondent and Appellants that “they needed to keep

their dogs on their property and leashed at all times.” They further advised both parfies that

“they had the right to protect their person and property against attacks on their property.” (R.p.
83, 46)(Emphasis added) | '

Further, Respondent'is married to a lav;fyer (Respondent’s Counsel, Frank S: Potts, Esq.)
(R.pp. 243, line 3; 258, lines 1-22; 338, line 17), her son is a tax lawyer (Respondent’s Counsel,
Evan Lacke, Esq.) (R.p. 226, line 9), and her c;laughter (Anna Lacke) (R.p. 321, lines 23-24) is a
paralegal to the managing attereey of Nexsen Pruet in Columbia (Leighton Lord, Esq.j I(R.p.
3.22’ lines 4-10) — all of whom could Hav,e advised her — iﬁ additioe to the Saluda Ceunty Deputy
who did - that unleashed'dege roarhing' about a neighborhood and onto others’ .property was a
clear violation of state law aﬁd couety ordinance and, further, if said animel threatened eperson
or anothef animal that the property owner “had the right to proltect their person' and property

against attacks on their property” by any means necessary. (R.p. 83, 6) (Emphasis added)

Later in her testimony, Respondent claimed the date she and Mrs. McCarty had the
conversation above was actually March 4% or 5‘h in 2015 (R.p. 275, lines 14-25) Regardless, the

conversation occurred after Respondent 1ndependently knew that her Australian Shepherd was
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off leash, leaying)her property, and acting'i,nl violation of State Law (SC Code Ann, § ;47-3'-50) 4
| and Saluda County Ordinancesl Respondent testified that conversation with Audrey McCarty on
: whatever day it actually was (February o.r early March 2015), was a “civil conversation,” not‘

- malevolent or malicious. (R.pp. 190 lme 24 191, lme 1)
At that pomt the McCarty S had prev1ously wamed Plalntrff of the consequences of their

Australian Shepherd comrng onto the1r land repeat'edly for the past three (3) years — first in
' December 2012 and again in February (or the first week of March 2015), when Respondent :

admrttedly knew the Austrahan Shepherd was escaprng her enclosure whenever she left her |

unattended outside, (R.p. 231, lines..4-5"and 12-13), and, again, the day after the ernus were
killed, but the day beforeAppellant John McCarty ultimately destroyed the Australian Shepherd
“on his own property after she attempted to ‘get into his chickens” enclosure. .H_owever,_
sornehow Respondent S perspectlve on the McCarty’ ’ “rrght” not to have her dog ln the
_McCarty S yard terrorrzrng/kﬂhng therr livestock, had changed and she testlﬁed that “Let 1 me say

this right first that [ am really taken aback by anybody who would shoot a 'dog. It's not that I

think that threatening to shoot a dog 1s,Ith1nk that isvhorrible.” (Id. at lines 7-9). Despite this,

- Respondent testiﬁed that “nty impression. was that the McCarty’s are.animal lovers. That was
always my impression.~” (Rp 281, lines 7-9) |
| Respondent then left town for Tennessee with the Australian Shepherd on March 4,2015
~and didn’ treturn until March 19th 2015 (R p- 275 lines 2- 25) " Thereafter, two of the _
McCarty’s emus were krlled by dogs on March 23 2015, and Audrey McCarty and her employee.
~ went to see Respondent on March 24 201 5, and adv1sed her about the emu mcrdent the day
before. (R.p. 277 lines 11- 22) Appellant Audrey McCarty also allegedly told a neighbor, “the

next dog that trespassed on Defendants’ property would be killed.” (R.p. 43, q11) Ult1mately,
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on the morning of March 25,2015, Mr. McCarty shot the Australian Shepherd on his property |
(Id.; R.p. 273, lines 18-20) - both shotsc My occurrmg on the McCarty s property - the last
one being on the McCarty’ s property ‘on the part of their property closest to [the Potts’]
property.” (R.pp. 235, lines 24-25;__334,vlines'11-25). After hearing the .ﬁrst shot, Respondent
eyen saw other dogs fromv the destructive pack running away (including the German Shepherd
- who had been identiﬁed destroying‘the McCarty’s emus two days before). (Rp 235, lines 6-10)
| Respondent said when she heard the second shot, she began gettmg dressed and she got a
" phone call from another ne1ghbor who told her that the ‘Australian Shepherd has been shot by
»Appellant John McCarty on his property Respondent then walked up there to the McCartys’
property. (R p. 235, lines 15 -25). After ascertammg her the Australian Shepherd Was 1o longer
alive, Respondent called her husband and the Saluda County Sherrft’s Office. (R p- 236 lines 1-
6). Respondent first admitted that she told the police to have the 'McCartys bury the Australian
Shepherd (R.p. 269, lines 1-6), then said “I don't remember instructing them to bury the d’og, just
that We were not, you know, we didn’t instruct them to bury the dog. Just that it was up to them.”
(R p- 269, lines 23-25). She then said, “I do know that we declmed to go get her to bury her.
This may be what was 1mplic1t in our dorng that but we did not ... .” (R.p. 271, lines 6-8).
'Finally, she settled on, “He [the Sheriff’s deputy] asked me before Frank got there. He said,
what do you want them to do with the dog :to me and I said let them, they shot her, let’them deal N
with itand I think I was in kind of the same mind set because I. bitterly regretted,that later.” (R.p.
279, lines. 20-23) In anyicase, Appellants buried the'do_g‘on their propertyand despite this
conflict and the litigation, the McCarty’s have never denied .the Potts or Lackes access to visiting

where the Australian Shepherd is buried on the McCartys’ property and have even had their
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grandson escort them out there whgn they have wanted té visit the gravesite. (R.p. 335, iines 11-
15). |

Later that evening, Reépondént and her daughter went over to the McCartys, burst into
the McCartys’ business on the property, and began a “tense” confrontation with Appellant
Audrey McCarty wherein Anna Lacke cursed at McCarty and she and Respondent both yelled at
McCarty (R.pp. 271, lines 25 — 272, line 1; 333, lines 12-17). Despite this, Appellant Audrey
McCarty was not confrontational in response (R.p. 333, lines 18-20) and tried to explain that
Appellants had relied upon Saluda County Sheriff’s Office deputy’s advice who said they wéré
within their rights to destroy the Australian Shepherd who was repeatedly on their propeﬁy and
endangering their live{sto‘ck “and that they had every right té -do that.” (R.p. 329? lines 5-8). As
the intensity of the verbal attaéks bf Reépondent and her daughter increased, Appellant Audrey
McCarty told them she was going fo call the police, but, ultimately, did not do so while Lacke
and Resbondent were there. In response, Respondent quipped they “wQuld be gone before the |
- police arrived.” Despite these behaviors, McCarty never pressed any charges against Lacke or
Respondent. (R.pp. 333, l;né 18 - 334, line 7)

Previously, Respondent lost a son to diabetes in 2002 and had begun counseling;fdr the
same in 2006 (R.p. 254, linés 2-9). Respondent sought more counseling in 2014 relating to
family strife over another siori’s wedding. (R.pp. 255; line 21 — 256, line 15) Then, after the
Australian Shepherd was shot, Respondent then restarted dounseling again from April 2015-June
2017. (R.pp. 240, lines 4-9; 256, lines 22-23) Respondent admitted not all her counseling
sessions were related to the grief over the Australian Shepherd. (R.pp; 240, line 22 — 241, line 8)
There were other family strife issues also relating to her sisters in 2015 during the same time she

sought counseling allegedly for her grief over the Australian Shepherd’s destruction. (R.p. 257,
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lines 2-22) Respondent ultimately alleged that $2 915 in counsehng charges were spec1ﬁcally
related to counsehng for the death of the Austrahan Shepherd (R p. 241, lmes 21- 24)

~ Respondent also claimed that she suffered “busrness losses” as a result of her 1nab1hty to
run h"er specialty Christmas ornament business that actually' was listed on her joint tax retums as
a business' 'solely in.h‘er hztsbdnd sname not hers. Respondent blamed this on the way that -
TurboTax worked” despite her son (Mr Potts co- counsel in this matter) being a tax lawyer
| (R.pp. 258 lines 4 22 266 lines 9 11) Respondent also admitted “I know at- the time this
' happened 1 had already been thinking about retrrrng and T think that this precrpltated that and 1
. thought about it andil di'scu'sse'd‘this alot with my counselor.” (R.p. 246, lines 16-195
Thereafter ‘Respondent adr’nitted that' theiact'ual net profit for the ornament business in 2013 was

only $459 and only decreased to $274 in 2015 (R.p. 259 lines. 1 -19) Then Respondent sold the

e busrness in 2017 for $48 000 00 (R pp 260 lmes 11 - p 261, line 5), though Respondent

doesn t think she and her husband Mr. Potts claimed a capital galns that year but they did
consult her tax attorney son (Evan Lacke Esq ) and stated they “followed his advice about
| everything to fill up and whatever ﬁll out. I d1d it correctly ” (R.p. 266 lines 3-11)
It appears that the Court did not award any lost profits from the omament business in its
' A'award of $7, 500 00 i 1n compensatory damages though such award is otherwise uncategorrzed
"in the Order other than the blanket statement on page 6 of the Order stating, ,“Plaintiff is entitled
i to recover a total award of $7, 500 for compensatory damages which include the costs of.
| ‘- counseling, the emotional distress‘ and the nominal amount for the dog, Ruby [$5 OO] ” (R p- 23)
‘(The $7,500.00 award was apparently also 1ncluswe of counsehng costs of $2, 915 00.)
| Respondent stated she underwent treatment/counsehng until June 2017 but there has |

been none since, and she’ 'was fully relea’sed fromv the Counsehng at that time. (R.p. 314, lines 14-
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'19) Further, ~Respondent takes no medicatio'ns for any perma'nent.or residual mental, health :
issues. (R.p. 315, lines.’ 1-l6) Finally, nonelof' Plaintiff S records entered into evidence denoted.
any long—term permanent emotronal damage from the shootmg inc1dent 1nvolV1ng the Australian |
Shepherd (R. p 317 lines. 16-24). | |

As such, presumably, the remaining compensatory damages awarded by the Circuit Court
were based uponthe »“expert” testimony of Mary Feaster, LPC, who Respondent offered as an
“expert in grief counseling‘.” ..(R..‘p. 2‘98,. lines 14-15). l)uring the voir a’ire of Ms. Feaster, it was
discovered she Was only a generically Lioensed Professional Counselor (LPC),‘with her Master’s
Degree actually in Education and‘Rehabilitation Counseling (R:p. 299, lines 9-11). She couldn’t
rememher if she actually became an LPC in 51989 as she ﬁrst testified, or ten years later (in

, 1999) as her credent1almg from LLR reﬂected (R.pp. 298 lines 20 - 299 llne 6) She also could
not recall the actual time frame she worked in the psych1atr1c un1t at Palmetto Baptist/Pnsma '
other than several years and adm1ttedly never worked excluswely in grief and loss.” (R pp-
303, lines 3 - 304, line 10) Sim1larly, Feaster had no curriculum vitae (CV) (R p 303 llnes 6- |
9), no peer reviewed publications (books or articles) and no other specrﬁc education or .
certifications in the area of pet grief or loss. (R. Pp- 307, lmes 21 — p. 308, line 4)

Feaster was also not Pla1nt1ff’ S treating counselor. Rather, Feaster only met Respondent

- a mere “few Weeks” before trial in the Spring of 20197(R.p. 314, lines 5-7), purportedly for a -
total of ten (10) hours during those “few” yveeks, andiﬂall while Feaster was $o purportedly '
ill/disabled she couldn’t even conduct her regular, unpaid, once a wee‘k, hour and a‘half.'(l Y2 hr

xweekly) group counseling sessions.for the four months prior to her.testimony, duetoa woundon

her leg subsequent to surgery. (R.pp. 304,,lii1es 19 — p. 305, line 8). Feaster also purportedly
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reviewed Respondent’s counseling notes (R.p. 314, lines 8-9), but only from April 2015 forwgrd
to June 2017 and not before (R.p. 320, lines 19-25).

Despite the Anum.ef'c.)vus deﬁciienc‘ie’:s in her' qualifications to bé an expert in this matter, her
lack of review of Respondent’s counseling/mediéal records regarding.her 2006 counseling
regarding her son (Ross) and the‘2(.)14 counseling fegarding her other son, the Circuit Court
allowed Feasfer to_prbvicie expert testimony aé an “experf in counseling” and that the |
“counseling she does includes and is related to grief and loss both as it relates to grief and loss
related to pets and és to other counseling so .. éhe's qualified to provide expert testimony as a
counselor as it relates to those areas.” (R.p_.‘ 308, ljnes  13-19)

Despite NEVER having ev¢ﬁ reviewéa Reépdndent’é pﬁor counseling records,‘Feaste'r
prdceeded_ to testify tha.ltbRespondent was still siruggling with tﬁe death of her son from 2002, her
family sfrife in 2014, and other family strife in 2015 (not related to the loss of her dog). When |
asked on cross—exanﬁnation, she could r%ot allocate “Within a reasonable degree of medical
certainty ... some perceﬁtage that is related to Ruby Versus relate‘d to the deéth of Ross in 2002,
the family strife she had in 2014, and the other famiiy strife she had in 201 5"’ because it “doesn’t
: feaily work that way.” (Rp 317, lines 2-10) However, Feaster begrudgingly ﬁﬁaily admitted
- after insinuating that Respondent had some l'z;stihg low grade.depressiqn (dysthemié) because of
‘the Australian Shephérd’s death, that she couldn’t even tell if there had been the éame/pre-

existing depression diagnosis before the incident with the Australian Shepherd as it may have

related to the 20’02 death of Resp'ond_ent’s son, the 2014 family strife with Respondent’s new

daughtef—in-law or priof 2Ql 5 issﬁes, because sh¢ only reviewed the Réspondent’s counseling
- records fforri the Aus.tralian‘ Shépherd incident (Ai)ril 2015) forward through Respondént’s last

and final counseling session in June 2017. (R.p. 320, lines 19-25). As such, Feaster’s testimony
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. about “cumulative effect” of these “traumas” should not have even been considered because in
addition to the fact that she shouldn’t have been qualified regarding the same, her testi_rnony was
“not supported by reliable e‘vidence as reduired by SCRE 702 (R.p. 312, lines 8-23). |

B Procedural Hlstorv

Respondent ] husband Frank Potts, Esq initially ﬁled suit on Respondent s behalf on
June 8,2015. (R.pp. 2‘8-35).' In the frrst Complarnt, Respondent only alleged consprracy.
Speciﬁcally;‘ on June 14.,,2f)l.5,v Respondent‘serve_d Appellants by personally'serving Audrey
McCarty asa ‘Zdefendant‘ spouse of defendant' and person who also represented;herself as the
authorized agent for defendant John McCarty 7 (R p- 36) Appellant John McCarty is the
registered agent-for Appellant McCarty Enterprises LLC (R. p '162). Appellants responded to
the 1n1t1al complamt by filing a Motron to Dismiss twelve days later, on June 26 2015 The
same was processed and clocked in by the Saluda County Clerk of Court on July 1,2015. (R. p
38). o o

Thereafter‘,.things became difficult.’ Respondent’s_ husband, Mr. Potts, filed an Amended
Complaint on July l3, 2015, alleging the same conspiracy claim, but adding a tvyo paragraph
emotional distress claim. (Rpp 4l-45) .Hoyvev_er, Appellant’s counsel never -re'ceived a copy of
~ the same nor any other ~lette‘rs l}’ottsﬁ said he sent regarding the alleged' default. (R.pp. 78-79).
The technical posturing tolt_ry to obfuscate the meritorious issues yvith technical deﬁciencies
.b_egan with the April 28, 2016, 'Mo'tion for»ﬁefault ‘hearing reduested by RespOndent’slhusband. »
Quite simply, from that point forwartd Respondent took every opportunity to try to have this case
" decided by default on techmcaht1es (and an erroneous ones at that) rather than have the matter

heard on its merits, wh1ch is d1sfavored by this Court Mictronics, Inc V. S C. Dept. of Rev., 345

S.C. 506 (Ct. App 2001). For mstance at the April 28, 2016 ‘Motion for Default hearing; when
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the undersigned tendered i';er affidavit to the Céurt setting forth that she had h_ot rééeived the
Amended Complaint filing or the lefters, from Mr. Potts, Mr. Potts ‘clai'm.e.d the undersigned’s |
affidavit was “not received, not ﬁled.’; To clarify, the undérsigned lt’urnved4to Mr. Pétts and Said,
“To be clear, you haven"t rpceived this?” to which Potts quipped, “If she wantsAto inteﬁogate me,
.Iﬂ@mmmmmﬁMMWm&MMmmmmm@mmgﬂww%mMMﬂme
accepted.) Ih'any case, after Ithe undersigned detailéd the numerous efforts she undertook to
ensure Mr. Potts actually received th_e‘. éfﬁdavit (sending it by U.S. Mail, email AND fax so it
was received at le;ast two businésé days befo;e the hearihg pursuant SCRCP 6) Mr. Potts thenv
backpedaled and stated, “I do ﬁét den}; I recéivéd it, but I was not served.” (R.p. 150). '

Mr. Potts then engaged in the same linguistic gamesmanshib when he claiméd at .the

same hearing, while seated at counsel table with only his wifé/Respondent: 4

> "Ahdljust as‘a:"for what it's worth&, Lhe
3. cerﬁificaf@ of scrvice of the mailing of the amenaed
4. complaint éw --oexcuse me -~ the certificaﬁe of |
5 ser?ice fof Lhe-motLon,fof default waé Sigﬂ@& by,
-6 - and sheo's right here, a United States;?osﬂal Servicéﬁ
7 ' » employee who bbth‘éhecked for'postagé and the
g coﬁtents beiote iL;wénﬁ in the mail and acfually did
9 bl thé mai}ingf -Thatvwas to assure that it wa§ -
10 - there Qaé»nu question that she was qetting‘ﬁoﬁicg"of
1 it, th%ﬁ counsel w%s getting notice of it. Stgll

(R.p. 147) Then, at the subsequent hearing in front of Judge Newman, when Appellant’s
Counsel asserted Respondént was postal émployee, Respondent’s counsel denied Respondent

worked at the Post Office at all and that Appellant’s counsel “got it wrong”:
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79 ‘a nd ;‘m,Q:t'i.'é:'ﬁi.fz.t'{.al di smlss Our post office is a smalll

8| post wffice, And I understand Ms. Potts works 4t a

10| last time:
1|
12

13
14 THE COURTY Well -

15 MR, BOTTS: T understand ‘this is argument.

16 | THE COURT: Tt's argument,

17 M$. KERN=FULLER: It's argumefit.

18" MR. POTTS: @Well, 'thatts when you run into
19| things that. shé works in. the post office.
20, THE COURT: Absolitely.

MS.

said that at the last hearing.

23 MR.. BOTTSY No, malam. You'veé got it wrong.

(R.p. 180)

On May 10, 2016, Judge Keesley fuled that given the mailing problems between counsel
that Appellants had “15 days from the date this Order is mailed to the defense attorney to file and
serve their responsive pleading.” (R.pp. 1-7). The order was manually postmarked by the Clerk
of Court in Sgluda on May 10, 2016, and pqstmarked at the Regional/SCF rﬁailing facility in
Columbia on May 11, 2016. (R.pp. 1-8). In his Order, Jﬁdge Keesley encouraged the parties‘ to
send items certified mail, but did not require the same. (R.p. 6). However, even with sending
cértiﬁed méil, Respondent’s counsel continued to challenge the dates and times of the postal

center receipts, alleging “fraud” in Appellant’s certificates of service and at one point
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inexplicably alleging that Appellant’s Counsel’s staff placed the item in the mail at 10:16 p.m.
on April 27, 2016, two days after they actually mailed it on April 25, 2016, becéuse that is whén
the post office procéssed it and entered into fhe electronic certified mailiﬁg tracking system (as if
counsel could control when the Post Ofﬂcé processed her mail). (R.p. 92).

In accordance with Judge Keesley’s Order, Appellant’s Counsel sent the' Amended |
Motion to Dismiss and an Answer on May 2l5, 2016 and, thereafter, the discovery responses
(with appropriate objections made as allowed by Judge Keesley’s Order) on May 31, 2016.
Monday, May 30, 2016, was Memorial Day. When the filing hadn’t arrived at Saluda County by
the morning of May 31, 2016, Appellant’s counsel began trying to track down the mailing with
the U.S Postal Service. She also sent a runner to Saluda with an original filing to hand deliver.
Though Appellant’s counsel didn’t get a response from her local post pfﬁce about what actually
happened to the mail item, it eventually arrived in Saluda County and to Respondent’s counsel
several days later and then was returned by the Saluda Clerk to Appellants’ counsel because
another original had alrez;dy beeﬁ couriered to them (R.pp. 107-109). Despite this, Judge
Newman asserted that whille ghe generally she agrees witﬁ SCRCP 5 and understands that a filing
is ‘complete‘upon mailing, “‘because of fhis 't'ight time frame. Usually I agree that the rule says
service is complete upon 'mailing blit typically the‘eviidence 6f the date of that mailing is the
postmark on the envelope” despite the Rule; and case law to the contrary. (R.p. 184)

Appellants’ counsel and the Court then had the following dialogue: '
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what do you want me to do with a May‘éigt_pqstmgrk
on this envelope? | o
MéfuxééﬁfEBLLER¢ The May 31st postmark, Your
‘Honor, is ianréenﬁillﬁ;.u
ngac®@§$§ T see that.
MS. KERN=FULLER: That's whatsmportant is

 because we mailed it im Fasley. We didn't madil it

in Greenville. -And so what happened and our

certificate of service, our sworn certificate of

service -- and:what happened is we put it in the

Easley Post Office. Whenever it went from Basley

and +f;ﬁp.GIeEﬁvilgef&o,the regional mailing
facility is wheh that postmark got put on it.
(1d.)

THE COURT?®  §§d?y0ﬁ“waét me to rely’on‘y@u@‘ 
repr es ent at Lo s wh feh- may :._w_’e'fli be Y our -
,understaﬁﬂiﬂg“ofi%t”buﬁfmay'Or may not be accurate.

M. KERN PULLER: I sunderstand.’ |

MR. POTTS: May I address tﬁe Gourt?

Ms,fKERmeﬁaﬁﬁsaﬁ ybur=Honor} I doé want =-

THE COURT: Tet her respond.

MS.. KERN-FULLER: - o expiain to the Coutrt
that T ﬁid‘go‘tpftﬁewpbsiAofﬁiSG‘and“try:%@-gat
‘them to gime me ééﬁébhihgfahd’they'refused,

QHE:COURT; .jﬂmjsurejn“guﬁjthé pdin@ is for

whatever reason I don't have it .
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MS. KERN-FULLER: T uhdérstafid thét, Yout
- ‘Honor.: |
TE we Had: it to do c:>'.v.-'e"r'- again, certainly we
- would ‘have done;itfthé% wé&x In hindsight I
- probably MOukd%haﬁefﬁéﬁ@~iiiFQQ*Exq But, all T
have is my word as. an ;é?c;?c‘o‘irnpe’y la'ﬁ,‘d; you know, my

standing as-a bar membeér to say I wateh my

_(.p;a‘ré".l};e‘qfa’l Cevery day put that mail in the post

,offiéé:bepause‘iifollgm'he%'homé; And I know when
she says, I put it in the post office box on this
day, because she leaves at five o'clock and she
goes right past that post office and puts it in the
outside post office. I know that she does,
(R.pp. 186, line 1 - 187, line 2)
The Court then asked if the Mo't.ion to Dismiss and Answer filed were the samé; as previous.
Appellant’s counsel responde?d'that th_e“r'noti:o'n was the same, buf that she had ta'ken‘the time

to add an Answer: . |

motion to digmigs %hat you?had previously filed
that -- o |

MS. KERN*FULLER;V It was prévicusly filed, a
‘mbﬁipn-to~dismiss; ,And5this-time'i just wentfahead
and filed an éhﬁﬁéf;'tééu CEven though I don't feel
like I needed top I did: But it is '—.—. I have it.
It is 'ex"aéf:lfy ﬁ'h:,e same as the previous fn-oti‘ton to

dismiss I had fileda
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THE COURT: :eka‘y: wm c¢ch in my mind makes the

delay in mailing it even nore ‘egregious because you

could have hit print again and signed it and mailed

it the same day: ‘
(R.p. 187, lines 9-21)
As such, the Court seeminély ignored what £he undersigned said about édditionally filing of an

’ ’ [ : .
Answer and simply mistakenly presumed allz counsel had to do was “hit print again..” (Id.)

Respondent’s counsel foeused during his argument on the fact that Appeliant had no

affidavit from the Postal Service to explain ﬁhe delay or the difference between the Greenville
postmark when the item was mailed from the Eaeley Post Office. (R.p. 188). As such, the Court
erroneously found, “the lonly competent evidence [ have before me is th’ét it was in fact mailed on
May 31st which is beyond the deadlihe prescribed by Judge Keesley. So I'm goi.ng to grant the
Plaintiff's motion for default.”.(R.p.' 204). Judge Newman issued her Form 4 Order ﬁnding the
same, which wés mailed to Appellante’ cour;sel on October 4, 2016 aﬁd was received on October' :

tod

6‘, 2016. Subsequent to the hearing, Appellaﬁnt’s counsel finally located aed met with a customer

service representative from the Greenville ‘S‘:ectional Center postal Facility (SCF) \;/ho wasa

- postal clerk of over twenty.(20) yeafs and the p?:rson who regularly receives customer-
complaints. (R.pp. 122-123; 128-131) Ms. Chester ultimately provided her affidavit detailing
why the Greenville SCF postmark of May 31, 2016, would not have been the mailiné déte ona
piece of mail placed in the box ar fhe Easley post office. Appellants then filed a M‘otioﬁ for

Reconsideration on October 17, 2016 (a Monday) with Chester’s bafﬁdavit attached. In her

affidavit, she detailed the Post Office processes:
) |
N
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7} Forinstance, if you were to walk into 2 local past office to d}op off a letter, the letter
likely would not be postmarked theret untess it was “local mail.” More spe;:ificauy your
mail would be placed in one of two bins behind the counter for pick ‘up that evenf;wg -
the local mail bin or the SCF bin. If it were “local mail |

» | ‘ - ity . i.e. going to someone else in the
exact same area code as that post office, later that evening it would be postmarked with

- the local post office postmark and then routed to the carrier. If it were going to the SCF
facility, it likely would not be postmarked until it was sorted at the SCF location. If majl
s placed in an outside box, it is collected at the local facility around & p.m, and sorted in
a similar manner and then non-local mail is sent to the Greenville for further pmcessihg ‘
Mail placed in an out:si_de box at a loca:F post office, unless it is local mail it is likely not tc;

‘be postmarked until sorted at the Greenville SCF and will bear the Gree;lvi!te SCF

- postmark; - R i - ' o "
. ' b
(.

(R.p. 130)
| Despite this additional inform%ation tﬁat had seemingly béé_n crla.ved by the Court and
6pposing coﬁnsel previ(‘)usly, Judge Newmafl denied the Motion for Reconsidé;atioﬁ without
fuﬂﬁér hearing, (R;pp. 12-13). A prior avpf)eggli follOwed (Appeal #‘2017-0001.98).
Initially, Opposing Counsel ﬁled aMotion to Dismiss g:lai‘ming Respondents had ﬁle(i an

. Interlocutory Appeél, This Court denied the‘ same (R.p. 13), and, thereafter,-thé parties fully
briefed the case. Subsequenﬂy,- after the brie:ﬁng of both pafties,f the Court then Dismissed thé
Appeal as Interlocutory in a Fek;ruafy 6, 2019, Unpublished Opini‘op. (R.pp- 14;16). Thereafter,
ﬁpon Remittur, the Circﬁit Court ‘held'a daimfages hearing on April 5, 2019‘in Lexingtop County.! -

At the damages hearing, Appeliants’ J"Counsel was bnly permitted to ask questions and

i

cross-examine witnesses, but was not permiﬁted to put forth additional witnesses by Defendants
or additional evidence to dispute the und‘erlyiing substanﬁve'issues in the case, due to the

S , r
imposed “default” upon Defendants. The hearing concluded on April 5, 2019, and the Court

took the matter under advisement. On July 1, 2019, the Court issued it Order on damages in this

matter “against Defendants McCafty Entemfises LLC, John McCarty and Audrey McCarty,

i

1 All parties waived venue for the hearing, 'w';hich was held at the Lexington County Courthouse
on April 5, 2019. } ! : . :

L .
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jointly and severally, in the amount of $7,500 for actual damages, $10,000 for punitive damages,
and appellate court costs of this actioﬁ in the amount of $2,968.96, for a total of $20,468.96.”
(R.p. 24).

This appeal followed.

l III. . ARGUMENT
A. THE COURT ERRED IN FINDING DEFENDANTS IN DEFAULT AND
STRIKING THEIR ANSWER BECAUSE THE COURT PROCEEDED TO HEAR
THE MOTION TO DISMISS AND THEN DENIED THE SAME ON THE

MERITS, RATHER THAN MOOTING IT OR DISMISSING IT FOR FAILING
TO BE FILED ON TIME. o

Despite Plaintiff’s pending Motion t(é) Stfiké Defendant’s Amended Motion for Dismiss
and Answer and Enter for Defauli Judgmenté for Plaintiff, at Plaintiff/Respondent’s counsel’s
own suggestion (R.p. 166, lines 20-24), the ‘Court ﬁ_l_'s_t heard the merits of Defendant’s Motion
to Dismiss Plaintift’s claims (R.pp. 167, lines 15 - 177, line 6) and then ruled on the merits of
the same, finding “I'm not in a position to m?ke a finding of fact at this p‘oint that it was not
egregious, certainly not on a motion to dismiss. So unfortunately I'm going to h.ave to dény' your
motion to dismiss on all grounds.” (R. pp. 177, lines 2-6)

As such, under SCRCP Rule‘ 12, Defendants should not have been held in default,
because they would have had an additional fifteen (15) days from the notice of the Court’s action -
in denying their Motion to Dismiss to file a %esponsiveupleading and their Amended Answer had
been previously filed either May 25, 2017 (tﬁe date of mailing) or, no later than May 31, 2017,
(the date of physical‘receipt aﬁd filing by thé Saluda County Clerk of Court). (SCRCP 12(a)(1);

R.pp. 80-87)
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B THE COURT ERRED IN FAILING TO GRANT APPELLANTS’ MOTION TO
DISMISS |
: |

As set forth,inCapital City Ins. Co. v BP Staff, Inc., 382 S.C. 92, 99, 674 S.E.2d 524,

528 (Ct. App. 2009):
“An appellate court applies the same standard of review as the trial court when reviewing

the dismissal of an action pursuant to Rule 12(b)(6), SCRCP. Doe V. Marion, 373 S.C.

,390 395 645 S.E.2d 245 247 (2007) In con51dering a motion to dismiss a complaint
based on a failure to state facts sufﬁ01ent to constltute a cause of action the trial court
must base its ruling solely on allegations set forth in the complaint Id. The question is
Whether in the light most favorable to the pla1nt1ff and wrth every doubt resolved in his

behalf, the complaint states any valid claim for relief, Plyler v. Burns 373 S.C. 637, 645,

647 S.E.2d 188, 192 (2007) Dismlssal under Rule 12(b)(6) is improper if the facts
alleged and inferences reasonably deduc1ble from them, v1ewed in the light most
favorable to the plaintiff, would entitle the plaintiff to relief on any theory Doe, 373 S.C.
. at 395, 645 S. E 2d at 247. Moreover the complaint should not be dismissed merely
because the court doubts the plaintiff will prevail in the action. Id. at 395, 645 S.E.2d at
| 0248 The trial court's grant of a mot1on to dismiss w1ll be sustained only if the facts
alleged in the complaint do not support relief under any theory of law. Ashley River

Props. 1. LLCv Ashley River Props U, LLC, 374 S.C. 271,278, 648 S.E.2d 295 298

!
i
i
l

(Ct. App. 2007).

““An action for civil conspiracy is an action a at law, and the trial court's findings will be upheld on

appeal unless they are without evidentiary support. Gynecology Clinic, Inc. v. Cloer, 334 S.C.
. i

555, 556,5 14 S.E‘.2d 592, 592-93 (1999). However, in this matter, the only evidence for the

|
i
|
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t
Motion to Dismiss was.from the Amended C;omplaint,taken in a light most favorable to the
Plaintiff/Respondenti ]'

| As stated supra in-the Amended Complalnt Respondent makes two clalms — one for

civil conspiracy and the second for’ Intentlonal Inﬂlct1on of Emot10na1 Dlstress. (R.pp. 41-45).

I

1. The Defendants, all of whom were alleged to be emplovees or prmcmals of
McCarty Enterprises, LLC cannot consmre with themselves

~ In her Amended Complaint, Respondent makes the following al]egations as it pertains to

the alleged “conspiracy” betWeen the Appellcants: '

13 . The defeéndants at;yagi‘gns?%ﬁdssund:y times é@mbined;mgézt'.irejrj-;fqtﬁ;1h¢@,s<j;;ie"ana
‘exclusive purpose of -causingffdémage to the 'pi"aimiff by pianﬁi}';g. to"ki'fié Seeking an.excuse or
ifabmcanon tokill, ‘and eventuelly ktllmg hex dog in revenge:; forthe acc;dental death of the.

"Boston Terriet of the defcndant Audrey McC‘arty which was:chasing vehiclesat the; time: of the

dog’s deathi T i

i

14, The McCamy defendants had publmhed threats or partmpated i the pubhshmg'

' of thredtsito’ kill'the: p%amtsz’s dog, and the defcndam Jane Doe joined: w1th Audxey and lohn

t
'eMcCaﬁy‘fEm@zpr;sesz - |
| . -

15, “With the pamexpaixon of the three. defendams named and the: eorporate

i |
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othie mdmdually named defendants caused dxrected and is responsiblefor the shootmg death

of the:dog, Ruby, and for mtentxonally mﬂmtmg emotional dxs’cmss upon the: plaintiff.

!

(R.pp 43, ﬂH{B, 14, 15; 45, 423)
Further, a civil conspiracy cannot exist when the alleged acts arise in the context of a
. ! .
principal-agent relationship because by virtu_te of the relationship such acts do not involve

separate entities. Perk v. Vector Resources Group, Ltd., 253 Va. 310, 485 S.E.2d 140, 144

(1997). John and Audrey McCarty are the agents of McCarty Enterprises, LLC as exhibited by
Respondent’s own certificate of seryice.ﬂ Jo}im McCart}; is the registeréd agent for the
corporation and Audféy ‘McCarty stated (eﬁsb in the affidavit of service) that she was an
authorized agent for McCérfy Enterprisés_, LLC. (R.pp. 36-37). Thg sole factual allegations
about Jane Doe were that: | |
1. On Tuesday. March 24, 2015, defendants Audrey McCarty and Jane Doc again
drove a golf carnt to the plamuff’s residence to enquire whglher or not the f)laintiff knew the
idgntities of the oﬁvners of & Géman Shepherd and a black Labrador Retﬁchr which the
defendant Sane f)ne claimcd to have nbsérv‘f:d kifling two emus on the dcfendanté' property the
previous mght The defendant Jane Doe pamclpaied in the convemat:on between the defendant .
Audrey McCarty and the plasnhff and took notes on a yellow legal pad. Upon information and
bchcl.', ssmllar enqumcs were made Qf at fIcasl two other neighbors by thc defendant Audrey
MeCarty during tﬁé same day, and Jane Do? was observed taking notes on the yellow pad by‘
cach of the neighbors.. At least one of those neighbors was told by defendant Audrey McCarty

that the next dog that treépassed on the defendants’ property would be killed.
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(R.p. 43,99 11) - -

" All the individual parties .named are eiither principals or employees of Defendant McCarty
Enterprises, LLC, and, accordiag to Respondent’s allegations in paragraph 23 of the Amended
Complaint, the eoi’poration actea “threugh the ether individually named Defendants.” (R.p. 45)

As such, the Civil Conspiracy claim should have been dismissed as a corporation cannot

conspire with itself. McMillan v. Oconee Mem’l Hosp., Inc., 367 S.C. 559, 564, 626 S.E.2d 884,

1

887 (2006).

2. The Appellants allege no addltlonal special damages as a result of the alleged
“Civil Conspiracy.”

As the Court held in Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 324-25, 701
S.E.2d 39, 46 (Ct. App. 2010):

- “A civil conspiracy is a combination of two or more persons joining for the purpose of
injuring and causing special damage to the plaintiff.” McMillan v. Oconee Mem'l Hosp.,
Inc., 367 S.C. 559, 564, 626 S.E.2d 884, 886 (2006); See also Todd v. S.C. Farm Bureau
Mut. Ins. Co., 276 S.C. 284, 292, 278 S.E.2d 607, 611 (1981) (“Conspiracy is the
conspiring or combining together to do an unlawful act to the detriment of another or the
doing of a lawful act in an unlawful way to the detriment of another.”); Vaught v. Waites,
300 S.C. 201, 208, 387 S.E.2d 91, 95 (Ct. App.1989) (“Civil conspiracy consists of three
elements: (1) a combination of two or more persons, (2) for the purpose of injuring the
plaintiff, (3) which causes him special damage.”). The gravamen of the tort of civil
conspiracy is the damage resulting to the plaintiff from an overt act done pursuant to a
common design. Vaught, 300 S.C. at 208 387 S.E.2d at 95.

In a civil conspiracy claim, one must plead acts in furtherance of the conspiracy that are
separate and independent from other wrongful acts alleged in the complaint, and the
failure to properly plead such acts will merit the dismissal of the claim. See Todd, 276
S.C. at293, 278 S.E.2d at 611 (dismissing plaintiff's civil conspiracy cause of action
because it did no more than incorporate the complaint's allegations in the previous causes
of action and because the only alleged wrongful acts pled were those for which damages
had already been sought). Further, the damages alleged must go beyond the damages
alleged in other causes of action. See Vaught, 300 S.C. at 209, 387 S.E.2d at 95 (holding
that Todd barred a conspiracy cause of action because no special damages were alleged
aside from the damages already alleged for the plamtlffs breach of contract cause of
action in that case).”
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{\'ci\./il conspiracy is a combination of two or moré persons joining for the purpose of
injuring and causing special dam‘age to the plaintiff. Lawson v. S.C. Dept. of Corrections
349 S.C. 346, 352, 532 S.E.2d 259, 261 (2000). Civil conspiracy involves acts that are by
the;r very nature covert and clandestine and usually not susceptible of proof by direct
evidence. Robertson v. First Union Nat'l Bank, 350 S.C. 339,349,565 S.E.2d

309, 31
(Ct. App. 2002). e

Respondent alleged the following in her Amended Complaivnt as the sum total of damages as a

result of the Civil Conspiracy claim: -

16 fl?ﬁe;{‘ifci.i_ni'ng;gggﬁfthe:w‘ound,i;j;;g-gma,ékiumg:of'“'Rub;y?'~an,-- March 25,2015 wisa
pianncd mtenuonal ‘and an overtact of the defendants which was 'df:si‘g'n"ed-ahd intended to

t

cause the. piamuff spemal damages: in: addmon to the damages for the loss: of her dog “Ruby

7. The plamtsz has been: damaged by:the: mtemxonal kmmg of her dog; “Ruby.”

and, as a'direct and proximate-and mtent:onai result. thcreof ‘has suffered severe emotional’

' f:iiif“ridi"étiilélijé,ﬂ
18, The actions set forthiherein of the defendants which resulted in in the-killing of
4 neighbor’s,pet :dog’Was-‘ex‘treme\aﬁdf‘-éutra'geoiis and exceeded all bounds of civilized behavior

-and is: atrocxous and’ utterly mtolerable inacivilized community.

19,  ‘The-intentional‘actions:of'the, defendants resulting in the killing of thie plaintiff’s’
‘pet, were designed-intended, and did cause the plaintiff severe emotional distress that she was -

s{i’ncapa}il,é of enduring.. -

|
!
)
]
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96.  'The emolional distress suffered by the plaintiff by the loss of her beloved pet

| dog; as .sizﬁél'l"},ésﬁ'tﬁéjék‘nbwtﬁ@ge:Qﬁ'.!_hj.é}:pain‘,,j‘ébhfusii'cin-,- and cruelty suffered by her dog
throughout ttskxl]mg,was ;fsdfﬁéié{xlflﬁﬁ severe that no reasonable person could be éxpected to
enaiumrth:e'-:s‘ar..n'e;e:and.as,;afresmz5xh_¢r¢6f;;:'the».pi‘aintiff;ws required to and did seek |
psy;:hiq‘xc'éi¢af§;;.t;:e:siﬁmrex_it;?affft,hiesshgo,.ék,:ixl'i'ms"s;-:.aﬁd‘-ibzsdi_i'yf’ham visited upon her by the
defendants.

21, Theplaintiff has been damaged by the cruel, malicious, and intentional acts of

thousand dollars in such‘amournit-asa jury.may award.

(R.p. 44, 916-21)

Here, as in Todd, the Supreme Court indicated that a demurrer should have been

. [ !
sustained because the questioned cause of action “does no more than incorporate the prior
allegations and then allege the existence of a civil conspiracy.” Id. at 293, 278 S.E.2d at611.

As far as the Emotional Distress cause of Action, besides incorporating the Consi)iracy

allegations, Plaintiff merely alleged:
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(R.p. 45, 9923-24)

“Severe emotional distress” was, likewise, named as the sole damage from thé alleged

conspiracy (R.p. 44, §920-21) and is the same as the alleged damage from the Intentional

Infliction of Emotional Distreés claim. (R.p. 45, 9923-24) Thus, there are no separate, special

damages for the alleged Civil Conspiracy and, as such, the Civil Conspiracy claim cannot stand.
3. The destruction of the Australian Shepherd while solely on Defendants’

property and being a threat to Defendants’ livestock was legal under S.C. Code
Ann. §47-3-530. '

First, in order to allege a claim for civil conspiracy Respondent must allege facts

sufficient to show that Appellant’s actions were unlawful. See Todd v. S.C. Farm Bureau Mut.

Ins. Co., 276 S.C. 284,292,278 S.E.2d 607,& 611 (1981) (“Conspiracy is the conspiring or
combining together to do an unlawful act to the detriment of another or the doir}g of a lawful act
in an unlawful way to the detriment of anbtﬁer.”)(Emphasis added) During oral argument énd in
Appellants’ Amended Motion to Dismiss, A;ppellant cited S.C.. que Ann. §4773'53O’ which
lawfully permits the killing of a dog that is tihreatening to cause or causes personal injury or
property damage. (R.p. 173, lines 15-22). Ifl paragraph 11 of the Amended Complaint,
Respondent admits that Appellants had two émus killed on fheir property on March 23. 2015 and
told Respondent of the same on March 24, 2015. (R.p. 43, q11) Despite this, on March 25,
2015, Appellant failed to secure her Australian Shepherd and left hér outside, unattended, despite
knowing the Australian Shepherd was escéping through the underground fence. As a résult, the
Australian Shepherd was killed the “followiﬁg morning, March 25, 2015, at approximately' 8:40
a.m., [when] the Defendant John McCarty ﬁ‘red two shots from a shotgun, killing “Ruby” on or

adjacent to the property of his residence at 103 Kalyn Way.” (R.p. 43, ﬂlZ). Based on S.C.
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Code Ann. §47-3-530, Appellants committed NO illegal acts and, thus, could not have
committed conspiracy.
4. Respondent failed to alleged facts to adequately support that Appellants’ action,

as alleged in the Amended Complaint, met all the elements of the tort of
“intentional infliction of emotional distress.”

As recounted in Hansson v. Scalise Builders of S.C., 374 S.C. 352,356-57, 650 S.E.2d
68, 70-71 (2007):-

“[I]n order to recover for intentional 1nﬂ1ct10n of emotional distress, the complaining
party must establish that:

(1) the defendant intentionally or recklessly inflicted severe emotional distress, or was
certain, or substantially certain, that such distress would result from his conduct;

(2) the conduct was so “extreme andioutrageous” so as to exceed “all possible bounds of
decency” and must be regarded as “atrocious, and utterly intolerable in a civilized
community;” j

(3) the actions of the defendant caused plaintiff's emotional distress; and

(4) the emotional distress suffered by the plalntlff was “severe” such that “no reasonable
man could be expected to endure it.”

* * - *

In Ford, the Court emphasized the heightened burden of proof articulated in the second
and fourth elements of the tort, insisting that in order to prevail in a tort action alleging
damages for purely mental anguish, the plaintiff must show both that the conduct on the
part of the defendant was “extreme and outrageous,” and that the conduct caused distress
of an “extreme or severe nature.” Chief Justice Littlejohn, writing for the Court, further
reasoned that “where physical harm is lacking, the courts should look initially for more in
the way of extreme outrage as an assurance that the mental disturbance claimed is not
fictitious.” In this vein, our courts have since noted “the widespread reluctance of courts
to permit the tort of outrage to become a panacea for wounded feelings rather than
reprehensible conduct.” Todd v. S.C.:Farm Bureau Mut. Ins. Co., 283 S.C. 155, 171, 321
S.E.2d 602, 611 (Ct.App.1984), rev'd on other grounds, 287 S.C. 190, 336 S.E.2d 472
(1985).” (Internal Citations omltted)

It is not enough that the conduct is intentional and 6utrageous. It must be conduct directed at the

plaintiff, or occur in the presence of a plaintiff of whom the defendant is aware. However,
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Appellants argued the Plaintiff/Resp‘ondent fail_ed 6, allege. specific facts that Defendants/
l
Appellants targeted Plamtlff/Respondent to be harmed or somehow entrced her ammal onto their -

property in any way to cause such harm Rather the Appellants warned Respondent the day

_ before of the llvestock damage they had suffered at the paws and mouth of Respondent s an1mal
: l»

in comb1nat1on w1th others and warned them they would destroy any further trespassmg an1mals _
There are NO allegatrons that Appellants lured the an1mal onto their property to destroy it.
Rather Respondent S ammal adm1ttedly returned to Appellant s property and was destroyed by

Appellant John McCarty there The Court trled to ass1st Respondent ] Counsel durmg 1ts o

r'l
L3

argument by statmg:

As to'the mtentuonal |nﬂ|ct|on of emotlonal
distress, is it not sufficient that the act was |
aIIegedIy intended, it was dlrected towards( N
Ms. Potts in order to cause some distress? Does it
: have tobein her presence? :

_ (Rp. 176, lines1-5)

The Respondent then pomted to paragraphs 15 16 & 19 of her Amended Complamt but again
. there were no specrﬁc allegations about how Appellants made Respondent s dog magrcally
: appear on therr property, threatenrng their- llyestock so they could k1ll it for the sole reason to ‘
cause Respondent emotlonal d1stress Respondent spec1ﬁcally alleged no facts of how the ’
‘Defendants spec1ﬁcally targeted Respondent (R, p 176, llnes 19 23)

" The Court then stated “1t S r1ght there 1n paragraph 157 (Id at 15- 16) wh1ch only

alleged: | - I |

.
j
|
|
I
ﬂ
l

;
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15. \’vzththe "%ipafioet}afzﬁ%e@hmde_f‘egidmsenamed'airid:ﬂ;i@awrpmtce

defendant an understarxdmg was: reaehed between the defendants to facilitate, the killing of the
t

piamttff’ s dog at the: earliest opportumty m ordet {0 mtentmnally mﬂxct severe: motronai

dxstress on: the plamnff for the loss: of he:r beto» cd pet” Ruby

S
b

CRp.43,915) S

Conversely, 'Appellant by Respondent’s owh pleading, had a legitimateand legal reason for
destroying the animal that was trespassmg on Appellants property after krllmg two emus only 2"
days prior - S.C. Code Ann. §47 3-530. (R p 43, q11)

For these reasons, the lower court should have granted Appellants’ Motlon to D1sm1ss

and failing to grant such was error. ‘

C. THE COURT ERRED IN GRANTING RESPONDENT’S MOTION TOQ STRIKE
APPELLANTS’ ANSWER AND IN ENTERING DEFAULT IN RESPONDENT’S
FAVOR DESPITE THE FACT THAT MAILING WAS COMPLETE UPON
DEPOSIT AT THE POST OFFICE AND THE POSTAL WORKER’S AFFIDAVIT
EXPLAINED THE COURT’S ERROR IN ITS POSTMARK ASSUMPTION
REGARDING THE GREENVILLE POSTMARK

Respondent S counsel focused on the fact, durmg his Motion to Strlke Appellant S
. |

Amended Motlon to Dismiss-and Answer and for Default argument that Appellant had no

l
affidavit from the Postal Serv1ce to explain the delay or the dlfference between the May 31

Greenv1lle postmark when the 1tem was malled from the Easley Post Ofﬁce on May 25th. (R.p.
188). The Court stated “Usually [ agree that the rule says service is complete upon mallmg but
' typlcally the evrdence of the date of that mallmg is the postmark on the envelope And What do
. you want me to do w1th aMay 3 Ist postmark on this envelope‘?” (R pp 183 184) Appellants’
counsel clarified agam, “The May 3 Ist postmark,‘ Your Honor,'ls in Greenvnlle. ... what's =

- important is because we.mailed it in Easleyl. We:didn't mail it in Greenville‘..‘ And so what

i

b
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l
happened and our certrﬁcate of serv1ce our swom certlﬁcate of service -- and what happened is
we put it in the Easley Post thce. Whenever it went from Easley and -- to Greenville to the

regional mailing facrhty is when that postmark got put on it.” (Id. )(Emphasis Added)

In Greenv Green, 320 S.C. 347 350 51,465 S. E2d 130 132 (Ct. App. 1995), the Court
|

set forth the requirements for the date of service under SCRCP 5:

“Rule 5(b)(l) SCRCP; provides that:“servrce by mail is complete upon mailing of all -
pleadings and papers subsequent to service of the original summons and complaint.”
Mailing ordinarily occurs when a do¢ument is deposited with the U.S. Postal Service
properly addressed with sufficient postage affixed. Southbridge Prop., Inc. v. Jones, 292
S.C. 198, 355 S.E.2d 535 (1987). Any designated mail depository box, whether in a
building or along a mail route; constitutes a depository authorized for the receipt and
delivery of mail. Rosen v. United States, 245 U.S. 467, 38 S.Ct. 148, 62 L.Ed. 406
(1918). Although the postmark date 6n an envelope is compelling evidence in cases . -
where timely service through the mail is at issue, we are unaware of any authority, and
the wife cites none, indicating the postmark date is dispositive. See William B. Johnson,
Annot., Proof of Mailing by Evidence of Business or Office Custom, 45 ALR. 4th 476
(1986). Such would assurne the 1nfall1b1l1ty of the U.S. Postal Service, an illogical
assumption given the volume of letters and packages constantly being processed and the
number of human hands any one envelope may pass through. We find no abuse of
discretion in the trial court's finding that the motion was timely served by mail. Cf.
Beéckham v. Durant, 300 S.C. 329, 332, 387 S.E.2d 701, 703 (Ct.App.1989) (failure to
make proof of service. does not affect the vahdrty of serv1ce) ”

Contrary to the settled.body‘-of caselaw, the Court erroneously fOund? “the only
competent evidence I‘have before me is that 1t was in fact mailed: on May 31st which is-be}rond
| the deadline prescribed by Judge Keeslev; S(l) I'm going to grant the Plaintiff's motion for |
default.” (R.p. 204). - - - o

Subsequent to the hearmg, Appellant s counsel met wrth a representatwe from the
Greenville sectronal center postal facility, who had been a postal clerk of over twenty years and
the person who regularly receives customer complarnts. (R.pp. 129-131) Ms. Chester ultimately

detailed why the Greenville postmark of Mav 31, 2016 would not be the mailing date on a piece

of mail placed in the box at the Easley post office and the same was then provided to the Court
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and opposing counsel in Appeliants’ timely Motion for Reconsideration. In her affidavit, Ms.

Chester stated:

7) Forinstance, if you were to walk into a local past office io di-op off 3 lettver the letter
likely would not be postmarked there unless it was “local mail.” More spe;'.iffcaﬂy your
mail would be placed in one of two bins behind the counter for pick up that eveni;x —
the local mail bin or the SCF bin. If it were “local mail,” i ;

A ; l.e. going to someone else in the
exact same area code as that post office, later that évening it would be postmarked with
the local post office postmark and then r

outed to the carrier. If it were gain :
local p . g to the SCF
facility, it likely would not be postmarked until it was sorted at the SCE location. If mai

Is placed in an outside box, it is collected at the local facility around & p.m. and sorted in
a sirnllar manner and then non-local mail is sent to the Greenville for further processing.
Mail placed in an outside box at a local post office, unless it is local mail, it is likely not to

be postmarked until sorted at the Greenville SCF and wilt bear the Greenville SCF
- postmark; | J

(R.p. 130, 947)

Despite this additional i_nformation that had seemingly been cravéd by the Court
previously, Judge Newman denied the Moti(;n for Reconsideration without further hearing. (R.p.
12). As such, the Court’s wrong assumptioﬁi that the Greenville postmark of May 31, 2016, was
dispositive of the date of mailing, was clear érror and an abuse of discretion. As such, the lower
court’.s ruling hofding Defendants in Dgfaultﬁ should be REVERSED Qnd this métter
REMANDED for further proceedings. |

D. THE COURT ERRED IN QUALIFYING MARY FEASTER AS AN “EXPERT” IN
“COUNSELING [AS IT] IS RELATED TO GRIEF AND LOSS|,]| BOTH AS IT
RELATES TO GRIEF AND LOSS RELATED TO PETS AND AS TO OTHER
COUNSELING” WHEN SHE WAS ONLY A GENERICALLY LICENSED
PROFESSIONAL COUNSELOR (LPC), WHO COULDN’T RECALL WHEN
SHE WAS ACTUALLY FIRST LICENSED (1989 OR A DECADE LATER IN
1999 AS SC LLR RECORDS SHOWED), COULD NOT EVEN RECALL THE
DATES SHE WORKED IN PSYCHIATRIC CARE AT PALMETTO BAPTIST
HOSPITAL/PRISMA, WHOSE MASTER’S DEGREE WAS IN EDUCATION
AND REHABILITATION COUNSELING, WAS NOT RESPONDENT’S
TREATING COUNSELOR, ONLY FIRST MET RESPONDENT A FEW WEEKS
BEFORE THE DAMAGES HEARING, ONLY REVIEWED RESPONDENT’S -
COUNSELING NOTES FOR THE PERIOD OF TIME AFTER THE INCIDENT
(FROM 2015-2017), HAD MEETINGS WITH RESPONDENT FOR THE
PURPOSE OF HER “EXPERT” OPINION, HEARD RESPONDENT’S
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TESTIMONY AT THE DEFAULT DAMAGES HEARING - ALL WHILE ,

FEASTER WAS SO ILL/DISABLED SHE COULDN’T EVEN CONDUCT HER

REGULAR, (UNPAID/VOLUNTEER) ONCE A WEEK, HOUR AND A HALF

GROUP COUNSELING SESSIONS FOR FOUR MONTHS PRIOR TO HER

TESTIMONY AND IN LIGHT OF THE FACT THAT FEASTER HAD NO CV,

NO PUBLISHED PEER REVIEWED PUBLICATIONS (BOOKS OR ARTICLES),

AND NO OTHER SPECIFIC EDUCATION OR CERTIFICATIONS IN THE

AREA OF GRIEF OR LOSS (ESPECIALLY PET GRIEF OR LOSS)

During the voir dire of Ms. Feaster, it was discovered she was only a generically
Licensed Professional Counselor (LPC), with her Master’s Degree actually in Education and
Rehabilitation Counseling (R.p. 299, lines 9-11). She couldn’t remember if she actually became
an LPC in 1989, as she first testified, or ten years later (in 1999) as her credentialing from LLR

- reflected. (R.pp. 298, line 20 - 299, line 6) She also could not recall the actual time frame she
worked in the psychiatric unit at Palmetto Baptist/Prisma other than “several years” and
admittedly never worked exclusively in “grief and loss.” (R.pp. 303, line 3 - 304, line 10).

: Sim'ilarly, Feaster had no curriculum vitae (CV) (R.p. 303, lines 6-9), no peer reviewed
publications (bons or articles), and no other specific education or certifications in the area of pet
grief or loss. (R.pp. 307, line 21 — 308, line 4)

Feaster was also not Plainti{f’s treating counselor. Rather, Feaster only met Respondent
a mere “few weeks” before trial in the Spring of 2019 (R.p. 314, lines 5-7), purportedly fora
total of ten (10) hours during those “few” wéeks, and all while Feaster was so purportedly
ill/disabled she couldn’t even conduct her regular, unpaid, once a week, hour and a half (1% hr
weekly) group counseling sessions for the foﬁr months prior to her testimony, due to a wound on
her leg subsequent to surgery. (R.pp. 304, line 19 — 305, line 8). Feaster also purportedly

reviewed Respondent’s counseling notes (R.p. 314, lines 8-9), but only from April 2015 forward

to June 2017 and not before (R.p. 320, lines 19-25).
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Despite the numerous deficiencies 1n her qualiﬁcations to be- an expert in.,this_ matter, her
lack of revie\iy of Respondent’s counseling/rhedical records regarding her 2006 counseling
regarding her son (Ross) and the 2014 cOunseling regarding her oth.e_r-vson, the.CircuitCourt
allowed Feaster to provide_expert testirnony fas an “expert in counseling” .and' thatthe
“counseling‘ she does includes and is relatedito grief and ioss both as it relates to grief and loss

related to pets and as to other counseling so ... she's qualified to provide expert testimony asa

counselor as it relates to those areas.” (R.p. :308, lines 13-19)

Despite NEVER hai/ing.,eVen revietvfed Respondent’s prior counseling records, Feaster
proceeded to testify that Respondent was stiil struggling with the death of her son from 2062, her -
family strife in 2014, and other family strifeiin 201.5 (not related to the loss of her dog). When

asked on cross-examination, she could not ailocate “within a reasonable degree of medical -
. _ ’ '
certainty . some percentage that is related to Ruby versus related to the death of Ross in' 2002,

i

the family strife she had i 1n 2014, and the other family strife she had in 2015 because 1t “doesn’t
“really work that way (R p- 317, lines 2- 10) However Feaster begrudglngly ﬁnally admitted

after 1nsrnuat1ng that Respondent had some lastmg low grade depressmn (dysthemia) because of

the Australlan Shepherd’s death, that she couldn t even tell if there had been the same/pre—
existing depression diagn051s before the 1nc1dent with the Australian Shepherd as it may have
related to the 2002 death of Respondent S son the 2014 family : strife with Respondent S new

daughter -in-law or prior 201 5 issues, because she only reviewed the Respondent’s counsehng

|

recordsfrom the Australian Shepherd incide:nt (April 201 5) forward through Respondent’s last
and final counseling session in June 2017. (R.p. 320, lines 19-25). As-such, Feaster’s testimony

g ‘ .
about “cumulative effect” of these “traumas’r should not have even been considered: . Further,
-
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Feaster should never have been qualiﬁed reg'arding the same issues because her testimony was
not supported by rehable evidence as requlred by SCRE 702 (R.p. 312, lines 8-23).

In Maybank v. BB&T Corp., 416 S.C. 541 567, 787 S.E.2d 498, 511 (2016) the Court set

forth that: :

An abuse of discretion occurs when the decision of the trial court is unsupported by the
evidence or controlled by an error of law. Ledford v. Pa. Life Ins. Co., 267 S.C. 671, 675,
230 S.E.2d 900, 902 (1976). A trial court's ruling on the admissibility of an expert's
testimony constitutes an abuse of discretion when the ruling is manifestly arbitrary,
unreasonable, or unfair. Fields v. Reg'l Med. Ctr. Orangeburg, 363 S.C. 19, 25-26, 609
S.E.2d 506, 509 (2005). To warrant reversal based on the admission or exclusion of
evidence, the appellant must prove both the error in the ruling and resulting prejudice.

““In qualifying an expert, the Circuit Court rriust make fhree key prelliminary ﬁﬁdingé which are
ifundamental to Rule 702... . ~Firs';[; fthe Circuiit court must find that the subject matter is Beyond
the o;dinary knowledge of the jury, thus re_qlzliring an eXpeft to explain the matter to the jury.

~ Next, while the expert need not be a special'i‘s't in the partiéular branch of the field, the [circuit]

court must ﬁnd that the pfoffered expert haS?i'ndeed acquired the requisite knowledge and. skill to

qualify as an éxpert in the particular subject ?matter. Finally, the Circuit court must evaluate the

substance of the testimony and determine whether it is reliable.” Lord v. D & J Enterprises, Inc.,

No. 201'5-002361, 2018 WL 1410732, at *1 (S.C. Ct. App. Mar. 2.1, 2018).

Despite Appellant.s’ objection to FeaSter’s admiséion as an “expert,” the Court abused its
discretion in qualifving FeagterA as “expert in counseling” and that the “counseling she does
includes and is related to grief énd loss both}as it relétes to grief and loss related to pets and as to
other counseling so ... she[] [wéé_] qualified it‘o pro’vide‘expert testimoﬁy as a counselor as it
relates to those areas.” (R.p. 308, lines '13-1?) F ufther, the Court erred in accgpting Feaster’s

b4 (13

opinion about Respondent’s “cumulative” grief and loss when Feaster hadn’t even ever reviewed

Respondent’s counseling records prior to the Australian Shepherd’s death in 2015.
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As such, the Cburt comimitted clear error 'and an abuse of discretion. As such, the lower
~ court’s admission of Feaster was clear error ;and an abuse of discretion and the Court’s ultimate
corﬁpensatory damagé award and punitive dainagé award, though not explained or described ag
to what facts it was based upon, evinces‘prej:udice based upon F easter’s “opinions.”

‘As a result, the Court’s qualification ‘of Feaster should be REVERSED and this matter

}

REMANDED for further- proceedings.

E. THE COURT ERRED, DESPITE DEFENDANTS BEING HELD IN DEFAULT,
AND FAIL TO MAKE ITS OWN, INDEPENDENT JUDICIAL
DETERMINATION OF THE AMOUNT RECOVERABLE BY PLAINTIFF
BASED ON THE STANDARD OF PROOF AS REQUIRED BY LAW AND TO
CLOSELY SCRUTINIZE THE DEFAULT JUDGMENT TO PREVENT HARSH
RESULTS AND DRASTIC ACTION AS REQUIRED BY RENNEY V. DOBBS
HOUSE, INC.,, 275 S.C. 562, 567, 274 S.E.2D 290, 293 (1981)

|
After the damages hearing in this matter, the Circuit Court awarded an uncategorized

verdict for Respondent in the amount of $7,500.00 for compensatory damages, $10,000.06 in
punitive damages and the appellate. costs previously awarded in the amount of 2968.96 for a total
of for a total of $20,468.96. (R.p. 23). The “‘award of $7,500 for compensatory damages []
includes the costé of counseling, the emotiorjlal distress and the nominal amount for the dog,
Ruby [$5.00].” (Id.) The $7,500.00 award vivas apparently also inclusive of counseling costs of
$2,915.00.

1. The Court erred by unilaterally and ihexplicablv assigning a value of $7,500.00

of alleged “emotional distress” damages without any explanation of how those

damages were calculated or the facts relied upon in arriving at such and in light
of Respondent’s sole relatable medical costs of $2,915.00 over a two vear period.

As set forth in Austin v. Specialty Transp. Servs., Inc., 358 S.C. 298, 311, 594 S.E.2d

867, 874 (Ct. App. 2004):

Actual damages are properly called cofnpensatory damages, meaning to compensate, to
make the injured party whole, to put him in the same position he was in prior to the
damages received insofar as this is monetarily possible. See Clark v. Cantrell, 339 S.C.

i
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369, 529 S.E.2d 528 (2000). Actual damages are awarded to a litigant in compensation
for his actual loss or injury. Laird v. Nationwide Ins. Co., 243 S.C. 388, 134 S.E.2d 206
(1964). Actual damages are such as will compensate the party for injuries suffered or -
losses sustained. Id. They are such damageq as will simply make good or replace the loss
caused by the wrong or injury. Actual damages are damages in satisfaction of, or in
recompense for, loss or injury sustained. Barnwell v. Barber—Colman Co., 301 S.C. 534,
393 S.E.2d 162 (1989). The goal is to restore the injured party, as nearly as possible
through the payment of money, to the same position he was in before the wrongful injury
occurred. Clark, 339 S.C. at 378, 529 S.E.2d at 533.

As further set forth in Wells Fargo Bank, N.A. v. Marion Amphitheatre, LLC, 408 S.C. 87, 90,

757 S.E.2d 557, 558-59 (Ct. App. 2014):

It is common knowledge ... that in a tort action the amount stated in the prayer for relief
often bears little relation to the amount which the plaintiff is entitled to recover. The
prayer in an action may not serve as a substitute for proof.” 271 S.C. at 240, 246 S.E.2d
at 881. In Renney, the supreme court stated, “This case is one more in a series of cases

. which has given the court great concern. They involve large awards in default claims
involving unliquidated damages.” 275 S.C. at 566, 274 S.E.2d at 292. In Solley, we
reversed part of an award of special damages, not because the trial court awarded the
amount demanded in the prayer, but because the plaintiff failed to prove the amount of
the alleged loss. 397 S.C. at 210, 723 S.E.2d at 606. As Solley demonstrates, therefore,
the principle that a plaintiff must prove his damages even when the defendant is in
default applies to all damages claims in default cases.

(Emphasis added) | ‘

, HoWéver, nowhere does the Court préovide an explénation for how it arrivéd at the
$7,500.00 or what facts it relied upon iﬁ-'detérmining such award. While Respondent stated she
underwent_ treatment/counseling until June 2?01 7; she also admitted there had Been ri_one since.,
and she was fully released from ;[he Counseliing at that time. (R.p. 314, lines 14-19) Further,
Respondent takes no 'm_edications for any permanent or residual rﬁental health issues.. (R.p. 315,
lines 1-16) Finally, none of Plainﬁft’s records entered into evidence denoted .any long-term,
permanent emotional damage from the shooting incident involving the Australian Shephefd
(R.p. 317, lines 16-24). ‘

As such, Respondent failed to meet i:ts burden by preponderance of the evidence that she

was entitled to compensatory damages of $7,500,00 when her counseling costs were only
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$2,915.00. Further, the Circuivt Court failed to fulfill its burden under Renney v. Dobbs House,
Inc., 275 S.C. 562, 567,274 S.E.2d. 290, 292 (1981) to “closely scrutinize default judgments to
prevent harsh results and drastic action.” |
As such, the judgment should be REVERSED and REMANDED with instructions to
provide such.
2. The Court erred in inexplicably assigning punitive damages of $10,000.00
without discussing a single one of the Gamble factors or relating the same to the
facts of the case, as developed by a preponderance of evidence at the damages

hearing, other than making a perfunctory list of the Gamble factors in a footnote
on pages 6 and 7 of the order

In Limehouse v. Hulsey, 404 S.C. 93, 115, 144 S.E.2d 566, 578 (2013), the Court held that:

[W]e note there are due process safeéuards for cases involving punitive damages. It is
well established that the relief granted in a default judgment is limited to that supported
by the allegations in the Complaint and the proof submitted at the damages hearing.

- Jackson v. Midlands Human Res. Ctr., 296 S.C. 526, 529, 374 S.E.2d 505, 506 »
(Ct.App.1988) (“In a default case, the plaintiff must prove by competent evidence the
amount of his damages, and such proof must be by a preponderance of the evidence.
Although the defendant is in default as to liability, the award of damages must be in
keeping not only with the allegations of the complaint and the prayer for relief, but also
with the proof that has been submitted. A judgment for money damages must be
warranted by the proof of the party in whose favor it is rendered.” (citations omitted)).
Moreover, trial judges and appellate courts conduct a review of the award to ensure the
verdict is not excessive and is supported by the evidence. See Mitchell v. Fortis Ins. Co.,
385 S.C. 570, 686 S.E.2d 176 (2009) (discussing the history of due process limitations on
punitive damages awards and identifying guideposts for post-judgment review of punitive
damages awards).

As set forth in Austin v. Specialty Transp. Servs., Inc., 358 S.C. 298, 313-14, 594 S.E.2d 867,
875 (Ct. App. 2004): -

On the issue of punitive damages, the highest burden of proof known to the civil law is

applicable. Section 15-33-135 of the South Carolina Code provides: In any civil action

where punitive damages are claimed, the plaintiff has the burden of proving such
damages by clear and convincing evildence. S.C. Code Ann. § 15-33—-135 (Supp. 2003).

Punitive damages can only be awarded where the plaintiff proves by clear and convincing
evidence the defendant's misconduct was willful, wanton, or in reckless disregard of the
plaintiff's rights. Taylor v. Medenica; 324 S.C. 200, 479 S.E.2d 35 (1996); Lister v.
NationsBank of Delaware, 329 S.C. 133, 494 S.E.2d 449 (Ct. App. 1997).
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There is no formula or standard that can be used as a measure for assessing punitive
damages. However, factors relevant to consideration of punitive damages are:
_ i _
(1) the character of the defendant's acts;
(2) the nature and extent of the harm to plaintiff which defendant caused or
.~ intended to cause; !
(3) defendant's degree of culpablhty,
(4) the punishment that should be- 1mposed
- (5) duration of the conduct; |
(6) defendant's awareness or concealment
(7) the existence of similar past conduct; ~
(8) likelihood the award will deter the defendant or others from like conduct
(9) whether the award is reasonably related to the harm likely to result from such
conduct; and ! :
(10) defendant's wealth or ability to pay.
l

See Gamble v. Stevenson, 305 S.C. 104 406 S. E 2d 350 (1991),

“Under Gamble the trial court is not requ1red to make ﬁndmgs of fact for each factor to uphold a

l

punitive damage award.” Welch v. Ep’stem 342 S.C..279, 306, 536 S E.2d 408, 422 (Ct. App

2000). “This Court must affirm the tr1al court s punitive damages ﬁndmg for the Respondents if

any evidence reasonably supports the Judge s factual findings.” See Carlow,-LLC v. Simmons,

349 S.C. 514, 563 S.E.2d 359 (Ct. App. 200;2).4 However, in the case at bar, the Judge made

absblutely NO factual ﬁndings on a single one of the ten Gamble factors to support the award
of punitive damages against the Appellants..'é

As such, the judgment for p‘unitive ‘dfamages should be REVERSED and REMANDED.

IV, "CONCLUSION

For the reasons setl forth ahove, the Céiourt erred:

1) in holding Appellants’ in default aﬂeir'hearing their Amended Motion to Dismiss at
Respondent’s Counscl s suggestion; |

2) in'denying Appellants’ Am‘ended Mdtion to,_Dismiss;

!
I
i
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3) in further striking Appellants” Answer and entering default against Appellants despite the
service being complete upon mailing on May 25, 2016

4) in qualifying Mary Feaster LPC as an expert in grief and loss both as it relates to grief
and loss related to pets and as to other counseling when her testimony was not reliable
and then considering her testimony when weighing the verdict;

5) inawarding $7,500.00 in compensatory damages and $10,000.00 in punitive damages
without a single factual finding to support said verdict, including a discussion of a single
one of the Gamble factors;

For these reasons the lower court’s ruling should be REVERSED and REMANDED.
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