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Bertha Dunham a/k/a Bertha E. Dunham; and Emest L. Dunham, Defendant(s}

of which Wilmington Savings Fund Society, FSB, as trustee of Stanwich Morigage
Loan Trust A 1s the Respondent.

INITIAL BRIEF OF APPELLANT

f’) % f{f ”

Paul B, Ferrara, 11

SC Bar No. 70511

8887 Old University Blvd., Ste. 201
MNorth Charleston, 8C 29406

(B43) 369.5511

Attorney for Appellant

April 22, 2020



To:. Page 4 of17 2020-04-23 22:02:49 (GMT) 18665319114 From: Paul Ferrara

TABLE OF CONTENTS
Table of Cases and Authorflies (... i i i v b S
Statement of Issues on Appeal .o, e S e e e HE
T oy oL LA g 0 T AN e |
STABAATA OF FACIE L. cruviian i o v e b ca s s e £ 5 £ 4 i € i 14 erenii 1 dienss L
Standard GFREVIEW | .o i e b s 7 e s e et 3 G e e S s i

ATBUIISIIE L. ity s it et e ot eron s e s b o s s g i f g s s e s S L e e D



To:. Page5of17 2020-04-23 22:02:49 (GMT) 18665319114 From: Paul Ferrara

TABLE (F CASES AND AUTHORITIES

Startutes

Rule 24 (1) (2} of the South Carolina Rules of Civil Procedure.. ..o e 0002,3,4,5
Rule 60 of the South Caroling Rules of Civil Procedure. . ovn . iv e vecr oo ems i e s B X
Rule 71 of the South Carolina Rules of Civil Procedure ... ... e e SR 5
Cases

Berkelev Electric Co-op., Inc, v, Town of Mt Pleasant, 302 S.C. 186, 191, 394 5 E.2d 712, 715

C1GD0N oo oo e e e e R 23 A

Lstate of Weeks, 3290 S.C. 251, 495 SE2d 454 (CLADPD. 1997} s i snncennn 2,3

Ex Parte Reichlyn, 310 8.C. 495,427 SE2d 661 (1993).. .o evee o4

Rohinsonv. Bstate o Harris, 662 S.E.2d 420, 378 §.C. 2d 420, 378 §.C. 140 (5.C. App. 2008)

Sagebrush Rebeliion. Inc, v, Watt, 7I3F2d 525 (Ot Cir 1983} 4,6

8.0, Tax Comm'n v, Union County Treasurer, 205 §.C 257, 260, 368 SE.2d 72, 74 (Ci. App.

2 O P 2

Other Authority

27 8.C Jur. Mortgages § 125 (1000 .. e e e 6
Black's Law Dictionary 826 (Tthed 1999y . ............. e e e 3

i



To:. Page6of17 2020-04-23 22:02:49 (GMT) 18665319114 From: Paul Ferrara

STATEMENT OF I5SUES ON APPEAL

1. DID THE SPECIAL REFEREEABUSE HIS DISCRETION IN
DENYING MRS. BELIN'S MOTION TO INTERVENE?

IL DOES PUBLIC POLICY FAVORS INTERVENTION, IN THIS CASE,
TO SERVE THE INTEREST OF JUSTICE?

111
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STATEMENT OF CASE

On September 20, 2018, the Plaintiff filed its Lis Pendens, Summons, and Complaint for
Foreclosure. (J at ) Bertha B Dunham failed to answer the Summons and Complaint. By
Order filed March 12, 2019, this matter was referred to the Honorable Haigh Porter as Special
Referee for Marion County to hear any issues, inciuding motions after sale or judgment. (R. at
) On April 25, 2019, a Special Referee’s Order of Judgment of Foreclosure and Sale Decree
was filed along with a Notice of Sale directing the subject real property to be sold at public
auction. (R, at Y On June 11, 2019, the subject real property was sold at public auction with
foreclosing bank heing the high hidder. (R, at ) Thereafier, a deed was issued conveying the
subject real property to the bank, and it was recorded with the Marion County ROD's office on
August 28 2019 in Book 466 at Page 309 (R.at 3y On October 25, 2019, the Belin’s filed &
motion to intervene and motion to set aside judgment pursuant to South Carolina Rule 24 and
asserted a senior interest (o that of the foreclosing bank by way of adverse possession. (R, at __}
The Belin's sought to set anide the Order of Judgment of Foreclosure and Sale Decree based

upon Rule 24 and Rule 85, (R. at _ ) On December 29, 2019, Special Referee Porter denied the

motion to intervene and motion to set aside judgment. (R, at ) This appeal followed.

STATEMENT OF FACTS

Mr, and Mrs, Dusham purchased 1701 W. Highway 378, Gresham, South Carolina on
Fyoa P oa

October 15, 1975, Thereafter, William Dunham, Jr. conveyed his interest in the P
g e

subject property to Bertha E, Dunham by deed dated May 10, 1983, in or around July 16, 1988,
Beullah Belin and James Belin moved their mobile home on the property without the consent of
Mr. William Dunham Sr, or Mrs Dunham. (R at ) Thereafter, on Apiil 13, 2006, the

Defendants, Bertha E. Dunham executed 2 Mortgage Note ("Note") and delivered to
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CitiFinancial, Inc. a certain Promissory Note ("Note") in writing wherein and whercby the
Defendants promised to pay to the Plaintiff, the principal sum of $37.970 34, together with
interest at an adjusiable interest rate with an initial interest rate of 10.63% per annum. A
mortgage was issued by Mrs. Dunham to CitiFinancial on Aprit 13, 2006 covering real property
located in Marion County, South Carclina that is the subject of this action. The Mortgage of
Defendant was recorded April 13, 2006 in the ROD's Office for Masion County in Book 819 at
page 146, Thereafier, the Mortgage was assigned to CitiFinancial Servicing, LLC by assignment
recorded on December 21, 2017 in Book 401 at Page 5. Thereafter, the Morigage was assigned
tor Plaintiff by assignment recorded on December 21, 2017 in Book 401 at Page 6. The Mortgage
evidences and secures the repayment of money advanced by the Mortgagee to, or on behalf of,
the mortgagor(s) and constitutes a morigage on the subject property.

STANDARD OF REVIEW

The standard of review for a Rule 24(a)(2) motion 13 whether the special referee abused his

discretion in granting or denying the motion, 8,C. Tax Comm' v, Unipn County Treasurer, 295

§.C. 257, 260, 368 SE.2d 72, 74 (Ct App.1988) (cilation omitied). “On reviewing the trial
judge's decision as to whether adequacy of representation exisis, we must appraise all of the

circumstances of a particular case as to whether interests sufficiently overlap so as to deny

intervention.” Berkeley Eleetric Co-op., Ine. v. Town.of Mt Pleasant, 302 5.C. 186, 191, 394
SE.2d 712, 715 (1990),

Morsover, the power to set aside a ds:f"auitxis“exercis&d within the sound discretion of the triaiﬂ
court whose decision will not be disturbed on appeal absent a clear showing of an abuse of that
discretion. See Estate of Weeks, 329 8.C. 251, 495 S.1.2d 454 (Ct. App. 1997). "An abuse of

diseretion in setting aside a default judgment occurs when the judge issuing the order was
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conirolled by some ervor of law or when the order, based upon factual, as distinguished from

legal conclusions, is without evidentiary support.” Estate of ‘Weeks, 329 §.C. at 259, 495 § E.2d

at 450

LAW/ANALYSIS

Intervention is a procedural device whereby a third party who is not a named party in an
existing lawsuit, but who has an interest in its outcome, may become a party to the action. See

Black's Law Dictionary 826 (7th ed 1999}, Intervention may be of right or permissive;

intervention of right is governed by Rule 24(a), SCRCP, which 1s modeled after the federal rule.
Intervention should be liberally granied, particularly where judicial economy will be promoted

by the declaration of rights of all parties who may be affected. See Rerkelev Electrit at 189, 394

S.E.2d at 714, However, this does not mean intervention should always be granted. Instead, “we

must consider the pragmatic consequences of a dewsion (o permit or deny intervention and avoid

Rule 24(a) provides:

Upon timely application anyone shall be permitted to intervene i an action: (1) whena
statute confers an unconditional right to intervene; or (2} when the applicant claims an inferest
relating 1o the property or fransaction which is the subject of the action and he is so situated that

the disposition of the action may as a practical matter i‘s'ﬂspair orimpede his ability to protect that

interest, unless the applicant's interest is adequately represented by existing parties.

Thus, a party secking intervention under Rule 24{a)(2) must: (1} establish timely

application; (2) assert an interest refating to the property or transaction which is the subject of
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the action; (3) demonstrate that it ig in a position such that without intervention, disposition of
the action may impair or impede ifs ability {0 protect that interest; and (4) demonstrate that its

interest is inadequately represented by other parties, Fx Parte Reiehlyn, 310 8.C. 495, 427 S E.2d

661 (1993},

in Sagebrush Rebellion, Ing v, Wait, 713 T.2d 525 (9th Cir. 1983), the leading case on

intervention of right, the court articulated a set of factors for determining when an absent party's
interest is adequately represented. The court considered “whether the [existing party] will
undoubtediy make all of the intervenor's arguments, whether the [existing party] is capable of
and willing to make such arguments, and whether the intervenor offers a necessary element to
the proceedings that would be neglected.” Id. at 528 (citations omitted). Subsequently, in

Rerkeley Flectrie, our supreme court adopted the following Sagebrush factors for determining

the adeguacy of representation:

{1) whether the existing parties will undoubtedly make all of the intervenor's arguments; (2}
whether the existing parlies are capable and willing to make such arguments; and (3) whether
the intervenor offers different knowledge, experience, or perspective on the proceedings that

would otherwisc be absent. Id a1 498, S.2d a1 663, Berkeley Elegtric Coop. Ino. v. Mount

Pleagant, 302 S.C. 186, 189, 394 S E.2d 712, 714 {1990}



To:

ARGUMENT

L THE SPECIAL REFEREE ABUSED HIsS DISCRETION BY NOT
ALLOWING THE BELIN'S TO INTERVENE AS OF RIGIT IN THIS
MATTER.

In this case, Rule 24 allowed intervention as of right based upon Rule 71 (k) of the South
Carolina Rules of Civil Procedure. Appellant is aware that as the foreclosure sale order was
already issued in this matter and the mechanism to obtain relief for the Belin’s 15 to set aside the
Order of Sale and then move to intervene. However, as the Belin’s were not a party to the instant
action, they have no standing in the action. Nonetheless, the Order of Sale should be set aside as
it contained errors and did not identify the senior adverse claim of ownership by the Belin’s.
Rule 71 of the South Carolina Rules of Civil Procedure states, “[t]he judgment shall direct that
the moitgaged premises. .. be sold. . and [t]he judgment shall also contain. . notice of any senior
liens.. or other rights to which the property to be sold is subject.” Here, 1t is undisputed that the
Belin’s have a mobile home on the property since 1988 and as such they may have an adversarial
interest in the subject property via hostile occupation for a period in excess of ten (10) vears, As
such, the Belin’s had an unconditional right to intervene in the instant action. Clearly, Special
Referee Porter abused his discretion by not considering Rule 71 when not allowing intervention.

Further, Rule 24{a)2) allowed the Belin’s 1o intervene as all four (4) elements were
established. 1.) Application for intervention was tunely considering the one-year period

limitation as established by Rule 60; 2.) The claimed interest of the Belin’s was the same

"

I [
v &1

property as the subject foreclosure action; 3.) Clearly the Belin’s position, such that without
intervention, was impaired or impeded as their home property interest was being foreclosed; and
4.} Finally, the Belin’s demonstrated and asserted that their interest was inadequately represented

by the defaulted Mrs. Dunham. Further evidence that the Special Referee Porter abused his
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discretion, as the elements 3 and 4 are established by the Special Referee’s failure to recognize
that Bertha Dunham’s interest in the property was different than Mr. and Mrs. Belin’s interest.
Specifically, Mrs. Dunham interests may have been to avoid personal liability on the underlying
debt whereas, Mr_and Mrs. Belin interests were to establish their senior priority claim to the
property via adverse possession of the property since 1988,

Finally, the Sagebrush factors were not considered by the Special Referee. Here, Mrs.
Dunham was already held mn default. As such, she was unabie 10 adequately protect any interest
that Mr. and Mrs. Belin had. The Special Referee’s lack of application of Sauebrush was a
further abuse of discretion in denying the motion 10 intervene,

Based upon the foregoing, the Special Referce abused his diserction in failing to allow Mr.
and Mrs. Belin to intervene, as of right, in this case.

I PUBLIC POLICY FAVORS INTERVENTION IN THIS CASE TO SERVE

THE INTEREST OF JUSTICE.,

Appellant is keenly aware that the Special Referee has the discretion to allow intervention
and to allow gn Order of Sale to be set aside por Rule 60, However, Appellant asserts that an
exception to intervention based upon public policy exists in this case. Importantly, the
foreclosing bank was the high bidder at the sale. As such, there are ne res judicata implications

that might have otherwise existed. 27 8.C. Jur. Morigages § 125 (1296) Robinson v. Estaté of

Harris, 662 SE.2d 420, 378 S.C. 140(5.C. App. 2008) Mareover, in this matter, the iniemenor s
not attempting o expand tﬂé scope of the action but merely to establish their prima‘r.y
homeowner pm;;érty interest in the subject foreclosure action, The motion to iﬁtewef;e showed
such an inlerest in the res, in the motion concerns the primary residence status of Mr. and Mrs.

Belin, that the ends of justice require that it be granted. Nothing is more sacred {0 one than his
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home, and the Appellants should have been permitted to come in assert their rights in this matter
to the attention of the court. The home often has intninsic and other values that no one knows of
but the owner, Finally, it would be contrary to every element of due process to hold that the
owner should not be permitted (o intervene and bring or help bring these factors 1o the attention
of the court.

CONCLUSION

For the foregoing reasons, Appellants respectfully request this Court to allow intervention
by the Belin’s and remand the matter to the Special Referee to make findings of fact as to

priority per Rule 71

April 22, 2020

Paul B, Ferrara, I

SC Bar No, 70511

B8R7 Old University Blvd., Ste 201
North Charleston, SC 29406

(843) 569-5511/ (843) 569-5411 fax
paul@ferraralawfirm.net

Attorney for Appellants
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THE STATE OF SOUTH CAROLINA
INTHE COURT OF APPEALS

RECEIVED

APPEAL FROM MARION COUNTY — Apr 242020
COURT OF COMMON PLEAS

SC Court of Appeals

Honorable W, Haigh Porter, Special Referee

CASE NO. 2018-CP-33-00653
APPELLATE CASE NO. 2020000139

Ex Parte Beaullah Belin and James Belin, Appellants,
In re Wilmington Savings Fund Society, FSB, as trustee of Stanwich Mortgage Loan Trust A,
Plaintiff,

V.
Bertha Dunham a/k/a Bertha E. Dunham and Ernest L. Dunham, Defendant{s) of which

Wilmington Savings Fund Soctety, FSB, as trustee of Stanwich Mortgage Loan
Trust A are the Respondents.

PROOF OF SERVICE

1, the undersigned counsel, hereby certify that [ have served the Initial Brief of Appellant
and Designation of Matter 10 be Included in the Record on Appeal by depositing a copy of the
same int the United States Mall, postage prepaid, on April 22, 2020, addressed to their attorney of
record, Peter Balthazor, Esquire, Riley, Pope and Laney, P.O. Box 11412, Columbia, SC 25211

Respectfully submitted this 22nd ddy-of April, 2020, 2#’” \ ﬁ"* i t

Paul B. Forrar, 11

5C Bar No, 70511

8887 Old University Blvd, 5. 200
Morth Charleston, 5C 29404

(843} 569-3511 /7 (B43) 569-53411 fax
pauligiforraralawfirm net

Attomey for Appellants
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Ferrara Law Firm, PLLC

8887 Old University Blvd. Ste. 200
Nowth Chorlesion, SC 29406
(843) 569-55]1 / Fax (§43) 569-5411

Pawi B, Fervara, IFF*
Janel K. Ferrara®

¥aplso Admitted in MO}

RECEIVE])

Apr 242020
The Honorable Jenny Abbott Kitchings
Clerk of Court f;(‘ C@urt of A [
South Carolina Court of Appeals e ppeais
P.O. Box 11629
Columbia, 5C 29211

April 22, 2020

Re: Beuullah Mae Belin and James Belin v, Wilimington Savings
Appellate Case No.: 2020-000139
Our File No.: 19-561

Dear Ms. Kitchings:

Please find for filing the appellants” initial brief, proof of service, and designation of
matter included in the record on appeal.

Please file the originals and return a clocked copy to our office in the self-addressed,
stamped envelope which is enclosed,

Sincerely,

FERRARA LAW FIRM, PLLC
- .

? iaﬁf ‘k“&m._m\““wm -

Paul B. Ferrara, [T

Enclosures

o6 Peter Balthazor, Bsg,
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