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APPELLANT’S STATEMENT OF ISSUES ON APPEAL

* When Appellant was 19 years old af the time of the offense, did the circuit court
erred in summarily dismissing Appellants motion for resentencing based solely
on hlS chronological age?

COUNTER-STATEMENT OF ISSUE PRESENTED
Did the trial judge commit an error of law by granting the State’s motion to

~ dismiss Appellant’s motion for resentencing pursuant to Miller v. Alabama, 567
U.S. 460 (2012), and Aiken v. Byars, 410 S.C. 534, 765 S.E.2d 572 (2014), since
he was nineteen years old when he committed the murder for which he was
sentenced and neither Miller nor Aiken applied to his sentencing?

STATEMENT OF THE CASE

Respondent accepts Appellant’s Statement of the Case.

STANDARD OF REVIEW
In criminal cases, the appellate court sits to review errors of law only. State v. Black, 400
S.C. 10, 16, 732 S.E.2d 880, 884 (2012); State v. Wilson, 345 S.C. 1, 5, 545 S.E.2d 827, 829
(2001). The issue of whether a criminal defendant is serving an iIlegal or unconstitutional
sentence constitutes a question of law. Bordeaux v. State, 410 S.C. 495, 499, 765 S.E.2d 143,
145 (2014). Therefore, an appellate court considering the lawfulness of a sentence reviews the
matter de novo for errors of law. Id. See also Catawba Indian Tribe of South Carolina v. State,

372 S.C. 519, 524, 642 S.E.2d 751, 753 (2007_) (“[Appellate courts] are free to decide a question

of law with no particular deference to the circuit cburt”).



ARGUMENT
~ The trial judge did not commit an error of law by granting the State’s motion to dismiss
Appellant’s motion for resentencing pursuant to Miller v. Alabama, and Aiken v. Byars,
since Appellant was nineteen years old whén he committed the murder for which he was
sentenced and neither Miller nor Aiken applied to his sentencing.

Notwithstanding Appellant’s argument to the contrary, Respondent submits that the trial
judge did not commit an error of law by granting the State’s motion to dismiss Appellant’s
motion for resentencing pursuant to Miller v. Alabama, 567 U.S. 460 (2012), and Aiken v. Byars,
410 S.C. 534, 765 S.E.2d 572 (2014), since he was nineteen years old when he committed the
murder for which he was sentenced and neither Miller nor Aiken applied to his sentencing.

A. Proceedings in the trial court.

As noted in Appellant’s Statement of the Case, Appellant received a jury trial before the
Honorable R. Markley Dennis on charges of murder and carjaéking on November 16, 1998. The
jury convicted him as charged. Percy Beauford, Esquire, represented him on these charges. R.
249-250; 261. In mitigation of sentence, Mr. Beauford argued that Appellant was “twenty years
of age, honorably discharged from the Army, father of a small child, [and] married.” R. 255.
Appellant asked for mercy. R. 255.

The trial judge made the following comments before he passed sentence:

THE COURT: All right, sir. My prayer this morning when I awakened, Mr.

McCall, was the Lord give me the strength to do what I ask the jury to do, to not

be motivated by any emotion in this case and to not let that fact be factored 1nto

my decision insofar as the sentence to be imposed.

I've tried numerous times to step away from it because I'll tell you, the jury has |

spoken, and in the five years almost that I've been on the bench, I don't believe

I've ever seen a more cold-blooded act or actions on the part of a group of people

than has been testified to in this case.

And it's further compounded by your testimony and now reliance on the fact that
you served our country honorably. Quite honestly, sir, I was offended by your
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inference that your response was because of some training that you received. That
disgraces all those persons who have served this [CJountry and -- and been taught
and who have come back ... into this society and live lawfully.

But I said you're reacting from emotion. Step away. Look at it fairly and
objectively. I have tried to do that, and | certainly believe that an offense of
murder -- you know and I know what that carries. I have two options. One is a
thirty-year sentence. The other is life.

Quite honestly, given the fact as you stated that you're intelligent, that you have
had the benefit of a wonderful mother, who testified here, that you have served
this [Clountry, I cannot understand how I could ever impose a thirty-year
sentence if ... if I gave you a thirty-year sentence. I mean I just -- it just simply --
that has to dictate and command and warrant life. I really believe that considering
this offense and all aspects of it and the attitudes of all, it warrants it.

In fact, to be honest with you, the punishment aspect of the sentence really
demands longer than that, but we know that that's not practical. Life means life..

R. 255-257.

The trial judge then impésed a life 'sentence for murder and fwenty-ﬁve; years for
carjacking. R. 257-258.

B. The hearing én Appellant’s motion for resentencing.

On March 244 2017, the Honorable Kristi Harrington heard the State’s motion to dismiss
Appellant’s motion for resentencmg pursuant to Aiken v. Byars supra. R. 261 Appellant was
present at the hearmg and Tristan M. Shaffer Esquire, represented him. R. 262; 278. The parties
agreed that Appellant was nineteen at the time of the murder and carjacking and twenty when he
" was sentenced. R. 264-265.
| Counsel argued that Aiken was based on the United States Supreme Court’s decision in
Miller, and that a bright-line test for sué_h a r_notion had not been established. R; 265. However,

Judge Harrington noted, that 4iken had expanded South Carolina’s definition of “juvenile” from

seventeen years old to eighteen years old. She added, “... [T]here may be other forms of relief,
' I
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|
but for the plirposes of this hearing, I don't believe that there's any -- and if you can point me to

the case and where in the case that it says that it applies to somebody over the age of 18, I'm
happy to look at that, but‘I'have read extensively that case and I haven't seen it.” R. 265-266.

In response to counsel’s réliaﬁce on an Illinois case, Judge Harrington asked what gave
her jurisdiction to resentence someone who was nineteen when the crimes were committed. He
pointed to the majority Opinion in Aiken, which held that Miller was applicable to South
Carolina cases, and argued that Miller says “the failure of the sentencing court to consider the
hallmark features of youth offends the .constitution.” R. 266-267. However, Judge Harrington
again asked where Aiken says that she could coﬁsider an age over'eighfeen for resentencing '
under Aiken. R. ‘.26 7. Counsel argued that limiting resentencing pursuant to Aiken to those unde;
eighteen would offend both the Fourteenth Amendment to the United States Constitution and the
South Carolina Constitution. R. 267-268.

Counsel further observed that Aiken was based on the Eighth Amendment because South
Carolina did not mandate a sentence of life without parole. Rather, sentencing is discretionary in
this jurisdiction. R. 268. He contended that it would be arbitrary not to apply the factors relating
to juvenile sentencing to a nineteen year old. R. 268-269.

Yet, Judge Harrington stated, “I fnust work within the confines of what Aiken v. Byars is. |
And ... Aiken v. Byars Qas very specific and said, we extend from 17 to'18 inclusive. There is no
other place in that case ....” R. 269. When asked whether Appellant was not f;l juveﬁile at the
time the crime was committed, counsel conceded he was not a juvenile but stated, “[TThe heart of
my argument is that there i§ no rational basis to not apply those hallmarks of youth to someone
over the age of 18.” R. 269—2?0. Judge Harrington found that this was not the purpose of the

hearing, and that he was seeking an expansive application of Aiken, instead of “following the
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law.” R. 270.

In response, the State noted that the Court in Aiken had considered the factors for juvenile
sentencing when it expanded the definition of juvénile to an eighteen year old, and it argued that
Appellant was nineteen when the crimes occurred. Also, the majority in Aiken did not establish a
mandatory sentencing procedure for judges to follow. The State further argued that Aiken “only
covers mandatory life sentences, and he was not sentenced to a mandatory life sentence.” Rather,
the trial judge considered a thirty year sentence. The State further argued that Appellant “was not
just an ordinary 19-year-old. He had been in the service for three years.” R, 271-273.

Judge Harringtoii found that:

... I'm only here because it is my clear reading and very strict reading of Aiken v.

‘Byars that says it only expanded from 17 to 18 years old. So all I have to review,

once it is filed under that, is any individual 18 and below.

Mr. McCall -- T have heard no contradictory information that he was anything

other than over 18 at the time this sentence was imposed, as well as the time the

crime was committed ... ’

R. 274.

Even though it was not controlling, counsel asked her to consider the reasoning of People
' )

v. House, 72 N.E.3d 357, 2015 IL App'(lst) 110580, appeal denied, judgment vacated, 111
N.E.3d 940 (1ll. 2018). R. 276-277. However, Judge Harri_ngton adhered to her interpretation of
Aiken and granted the State’s motion to dismiss because she did not believe that Appellant “is the
defendant with which Aiken v. Byars was intended to provide relief.” R. 277-278.

C. . Discussion. |

There was no legal error in dismissing Appellant’s motion. The issue of an incarcerated
inmate’s eligibility for parole is generally an entirely separate and independent issue from the

issue of an appropriate and proper sentence for a defendant convicted of a criminal offense. State

5



v. McKay, 300 S.C. 113, 115, 386 S.E.2d 623, 623 l(198§). In South Carolina, the»responsibility
for determining whether an incarcerated inmat¢ meets the requirements for parole is statutorily
assigned to the state’s parole board, which is required by law to “carefully consider the record of
the prisoher before, during, and after imprisonment” in determining whether parole should be
granted. S.C. Code Ann. § 24-21-640 (Sﬁpp. 2018); State v. Dinglé, 376 S.}C. 643, 649, 659
S.E.2d 101, 104 (2008) (“[T]he parole board has the sole authority to determine parole eligibility
separate and apart from the court’s authority to sentence a defendant”). Meanwhile, trial judges
in our state are tasked with imposing a criminal defendant’s sentence upon conviction and are
vested with broad discretion to carry out that duty. See State\v. Hicks, 377 S.C. 32‘2, 325, 659
S.E.2d 499, 500 (Ct. App. 2008) (“A judge or ofher sentencing authority is to be aécorded very
wide discretion in determining an appropriate sentence, and must be permitted to consider any
and all information that reasonably might bear on the proper .sentence for the particular
defendant, given the crime committed”).

Despite the broad discretion afforded to South Carolina’s trial judges in. sentencing
criminal defendants, the Eighth Amendment of the United States Constitution places limits on a
trial judge’s °sentencing discret_ion ‘by prohibiting the imposition of éruel and unusual
punishment. See U.S. Const. amend. VIII (“Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and ﬁnusual punishments inflicted.”). Pursuant to the ban on cruel and
A unusual punishment, a defendant’s sentence must not be “barbaric” and must be graduated and
proportioned to the offense in order to pass constitutional muster. Solem v. Helm, 463 U.S. 277,
284 (1983); see also Atkins v. Virginia, 53;_6 U.S. 304, 311 (2002) (in;tmctihg it is a precept of
justice the punishment for a crime should be graduated and proportioned to the offense).

Importantly, in Graham v. Florida, 560 U.S. 48, 81 (2010), a narrow majority of the
o 6
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United States Supreme Court concluded the irripo‘sition of a life sentence without the possibility

of parole upon a juvgnile offender_ who committed a non-homicide offense violated the Eighth

Amendment’s prohibition against cruel and unusual punishment. In reaching that conclusion, the

{

Court applied its own “independent judgment” and determined life without parole sentences for .
juvenile non-homicide offenders were unconstitutional due to the lessened culpability of
juveniles, the severity-and irrevoéable nature of life without parole sentences, and the lack of
sufficient penological justiﬁcations'for‘the sentencing practi‘ce in regard to juvéniles. Id. at 74.

1

As a result, the Court in Graham held a state must “give l[juvenile non-homicide]
defendants like Graham some mean‘ingful'i opportunity for rélease based on demonstrated
maturity and rehabilitation.” Id. at 75. But, the Court neither placed careful limits on its .holding ‘
by explaining a state is neitfler “required to guarantee eve'ntﬁél freedom»to a juvenile offender”
nor required “to release that offender during his natural life.” Id.

To the contrary, the Court instructed:

Those who commit truly horrifying crimes as juveniles may turn
out to be irredeemable, and thus deserving of incarceration for the
duration of their lives. The Eighth Amendment does not foreclose

the possibility that persons convicted of nonhomicide crimes
committed before adulthood will remain behind bars for life.

Id.

Subsequently, a narrow majority of the Suprefne Court in Miller applied Graham’s
reasoning of the decision to mandatory life without parole sentences for juvenile homicide
offenders and the 4majority heid that “mandatory life without paro}e for those under the age of 18
at the time of their criﬁes violates the Eighth Amendment's prohibition on f‘cruel and unusual
punishments.” Miller, 567 U.S. at 465 See_also zd at 489. In reaching this‘ conclusion, the Court

determined that a requirement for a mandatory sentence of life without parole sentence would
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doom a juvenile homicide offender to an irrevocable lifetime in jail, without any consideration
being given to important factors related to the offender: including the offender’s specific
chronological age, the hallmark features of youth, the offender’s home environment, the
paniéular circumstances of the offender’s crime, the effects peer pressure may have had on the
crime, the “incompetencies associated with youth,;’ and the possibility for rehabilitation. Id. at
477-78.

Accordingly, in light of the irrevocable nature of a life without parole sentence, the Court
held that a sen‘éeﬁcer must considér an offender’s ‘youth and attendént characteristics before
imposing the parﬁcular penalty of life wifhout parole on a juvenile non-homicide offender. Id. at

483, Yet, the Court .expressly declined to preélude a sentencer from imposing a life ‘Without
parole sentence on a juvenile homicide offender, 'So long as it first took “into account how
children are different, and how those differences counsel against irrevocably sentencing them to
a lifetime in prison.” Id. af 480 (footnote omitted).

In Aiken, the South Carolina Supreme Court considered whether Miller was applicable to
juvenile homicide offenders who had been sentenced to life without parole under South
Carolina’s non-mandatory sentencing scheme. See Aiken, 410 S.C. at 536-37, 765 S.E.2d at 574,
In a sharply-divided decision, a two-justice plurality of the Supreme Court concluded “any
juvenile offender who receives a sentence of life without the possibility of parole [Was] entitled
to the same constitutional protections afforded by the Eighth Amendment’s guarantee against
cruel and unusual punishment.” Id. at 544, 765 S.E.2d at 577 (plurality opinion). Agreeing'in
principle on different grounds, an additional justice joined with the plurality while concurring

\

-solely in the result. Id. at 545-46, 765 S.E.2d at 578 (Pleicones, J., concurring in result).

“Accordingly, through its decision, the Supreme Court permitted “all juvenile offenders
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who may be subject to a sentence of life imprisonment without the possibility of parole” to seek
fesentencing “to allow the inmates to present evidence specific to their attributes of youth and
allow the judge to consider such evidence in the light of dts constitutional weight.” Id. at 544-
545, 765 S.E.2d at 577-78 (plurality opinion). Of important to the present issue, footnote 1 of
the plurality opiﬁion s;tates, “In South Carolina, pursuant to Section 63—19-20 of the South
Carolina Code (2010), a juvenile is a person less than seventeen years of age. However, Miller
éxtends to defendants under eighteen years of age and therefore for the purposes of this opinion
we consider juveniles to be individuals uﬁder eighteen. Aiken, 410 S.C. at 537 n. 1, 765 S.E.2d at
573 n. 1.

Following those decisions, in Montgomery v. Louisiana, 136 S. Ct. 718, 736 (2016), the
United States Supreme Court considered whether its decision in Miller was entitled to retroactive
effect in the cases of juvenile offenders previously sentenced to iif_e without parole and
concluded that it was, ip fact, retroactively applicable. In reaching tﬁat conelusion, the Court
carefully explained its determination did not requim the states “to relitigate sentences, let alone
convictions,” despite the fact juvenile offenders sentenced before Miller likely would not have
received the type of sentencing considerations ;nandated by that decision. Id.; see also Miller,
567 U.S. at 483 (“Our decision . . . mandates only that a sentencer follow a certain process—
considering an offender’s youth and attendant characteristics—before imposing [life without
parole]”).

Instead, the Court instructed that an uﬁconstitutional sentence imposed upon a juvenile
offender could be remedied by permitting the offender to be considered for parole. Montgomery,
136 S.Ct. at 736. The Court explained that:

Allowing those offenders to be considered for parole ensures that | J

A
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juveniles whose crimes reflected only transient immaturity—and
who have since matured—will not be forced to serve a
disproportionate sentence in violation of the Eighth Amendment.

Those prisoners. who have shown ‘an inability to reform will

continue to serve life sentences. The opportunity for release will

‘be afforded those who demonstrate the truth of Miller’s central

intuition—that children who commit even heinous crimes are

capable of change.
Id. Thus, a grant of parole eligibility—as opposed to an individualized sentencing hearing—was
expressly recognized as an appropriate means to remedy an Eighth Amendment violation
involving a juvenile offender’s sentence. Id.

Appellant relies on House and the unpublished decision in Cruz v. United State&, No. 1l-
CV-787 (JCH), (D. Conn. Mar. 29, 2018), in support of his argument. Both cases are readily
distinguishable. First, the decision in House, which was based on the Illinois constitution, has
been vacated by the Illinois Supreme Court. In vacating the Appellate court’s decision, the
[linois Supreme Court stated that:

In the exercise of this Court's supervisory authority, the Appellate Court, First

District, is directed to vacate its judgment in People v. House, case No. 1-11-0580

(12/24/15). The appellate court is directed to consider the effect of this court's

opinion in People v. Harris, 2018 IL 121932, on the issue of whethér defendant's

sentence violates the Proportionate Penalties Clause of the Illinois Constitution.
House, 111 N.E.3d 940 (table)

Cruz is likewise distinguishable. In a habeas corpus proceeding brought under 28 U.S.C.
§ 2255, the United States District Court for the District of Connecticut held that the protections
of Miller apply to offenders who were eighteen at the time that they committed their |

offenses. Cruz, 2018 WL 1541898, at *25. In Cruz, the defendant was 18 years and 20 weeks old

at the time of his crime. Cruz, 2018 WL 1541898, at *1.
10



Moreover, the holding in Cruz has been expressly rejected by the United States District
Céurt for the Eastérn bistrict of Pennsylvania, see Commonwealth v. Mabine, No. 1009 EDA
2018, 2018 WL 5262369, at *3 (Pa. Super. Ct. Oct. 23, 2(_)185 (“We find appellant's reliance on
this case, which was decided by a federal trial court, unavailing. Although this court recently
certified for en banc review a case involving the application of Miller to a defendant who was 18
years and 9 months old at the time of his crime, there is presently no controlling authority in this
Commonwealth that has extended the protections of Miller to defendants Who are 18 years of age
or older”), and the Unitéd States District Court for the Eastern District of Michigan. See Heard v.
Snyder, No. 16-14367,2018 WL 2560414, at *2 (E.D. Mich. June 4, 2018) (“The Court correctly

\

determined the Plaintiffs have not established a deprivation of cohstith_tional rights and the new
non-binding case out of the district court of Connecticut does not change this determination. The
federal courts, now save one, have dra&n a bright line and refused to extend to defendants over
the age of éighteen, thé Supreme Court's hglding in Miller, which held that mandatory life
without parole- for defendants under eighteen at the time of their crimes violated the Eight
Ameﬁdment”). As noted by the Court in Heard, “The >C0nnecticut court's holding is a lone
outlier.” Heard, 2018 WL 2560414, at *3.

In United States v. Chavez, 894 F.3d 593, 609 (4th Cir. 2018), cert. denied, 139 S..Ct. 278
(2018)'? and cert. denied sub nom. Cerna v. United States, 139 S.Ct. 466 (2018), and cert. denied
sub nom. Benitez v. United States, 139 S.Ct. 469 (2018), the Fourth Circuit réjected the argument
By two defendants that their mandatory life sentences were unconstitutional under Miller because |
they were eighteen and nineteen years old v;/hen they committed the murder and other crime's for
which they were convicted. The Court reasoned as follows:

Both defendants were convicted of murder in aid of racketeering in violation

11



of I8 U.S.C. § 1959(a)(1), which provides for punishment “by death or life
imprisonment,” and does not permit a district court to impose a
shorter sentence regardless of mitigating circumstances. At the time of the crimes
of conviction, Cerna was 18 years old and Guevara was 19.

The Supreme Court has held that mandatory life sentences are unconstitutional as
to defendants who committed their crimes as juveniles. See Miller v. Alabama,
567 U.S. 460, 470, 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012). But this is no help to
the defendants, both of whom were adults at the time they committed murder in
aid of racketeering. ‘Contemporary “society draws the line for many purposes
between childhood and adulthood” at 18 years old. Roper v. Simmons, 543 U.S.
551, 574, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005). Guevara and Cerna both
emphasize that they were barely over this threshold of adulthood at the time they
committed their crimes. It is true, of course, that “[t]he qualities that distinguish
juveniles from adults do not disappear when an individual turns 18.” Id. At the
same time, “some under 18 have already attained a level of maturity some adults
will never reach.” Id. Individual differences in maturity will necessarily mean that
age-based rules will have an element of arbitrariness, particularly when they have
such stark differences in effect between those just one week below the cut-off and
those just one week above. Nonetheless, rules based on age are historically
common and appear in many areas of the law. Consider the legal age
requirements for driving, drinking alcohol, registering for the draft, voting,
holding certain public offices, and marrying, among other things. The lines drawn
by age in all of these examples will be imperfect fits for some individuals. But we
cannot say that this makes them unconstitutional. '

The Supreme Court has also held that a capital sentence cannot be imposed
without individualized consideration by the jury of any . mitigating
factors. See Kansas v. Marsh, 548 U.S. 163, 173-74, 126 S.Ct. 2516, 165 L.Ed.2d
429 (2006). But these defendants were not given death sentences. They
were sentenced to life imprisonment, which the Supreme Court has held does not
require such individualized consideration. See Harmelin v. Michigan, 501 U.S.
957, 994-96, 111 S.Ct. 2680, 115 L.Ed.2d 836 (1991). In light of this precedent,
the district court correctly applied the mandatory life sentence as written by
Congress.

Chavez, 894 F.3d at 609.

- The Sixth Circuit in United States v. Marshall, 736 F.3d 492, 498 (6th Cir. 2013), held

that “[u]nder the Supreme Court's jurisprudence concerning juveniles and the Eighth
Amendment, the only type of “age” that matters is chronological age. The Supreme Court's

decision [in Miller] limiting the types of sentences that can be imposed upon juveniles all
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presuppose that a juvenile is an individual with é chrondlogical age under 18.” Id. The Court in
Marshall added, “[t]he reasons for accordihg special protect.ions to offenders under 18 cannot be
used to extend the same protections to offenders over 18.” Id. The Court found that
“[c]onsideration of efficiency and certainty require a bright line separating adults from juveniles”
and that “[f]or purposes of the Eighth Amendment, an individual's eighteenth birthday marks that
bright line.” Id. at 500.

As the Court in Marshall adroitly explained,

Using chronological age as the touchstone for determining whether an individual
is a juvenile or an adult is the standard approach in our legal system. “For
purposes of [the Juvenile Delinquency Act], a ‘juvenile’ is a person who has not
attained his eighteenth birthday....” 18 U.S.C. § 5031. Chronological age sets the
boundaries for determining whether an individual is eligible to drive, vote, marry,
buy and drink alcohol, be drafted, watch certain movies, and hold certain political
offices. None of these age-based privileges and responsibilities ignore
chronological age in favor of mental age.

In almost every state, Marshall could vote, serve on a jury, or marry -without his
parents' consent when he committed the crime. See Roper, [Roper v. Simmons,
543 U.S. 551, 569 (2005)]. His immaturity did not render him ineligible for these
benefits the law granted him by virtue of his chronological age. Nor does his
immaturity excuse him from the punishment the law imposes upon him as a
consequence of that age. | ,

The legal system that would emerge from Marshall's proposed approach that
defines a juvenile by factors other than chronological age would be essentially
unmanageable. Before a court could impose on a defendant over 18 those
punishments constitutionally barred from being imposed on juveniles, it would
first have to wade through tedious expert testimony to determine whether the
defendant's mental age was commensurate with his chronological age. We refuse
to impose such a difficult and time-consuming requirement on the district courts.

Additionally, an approach that ignores chronological age in favor of other aspects
of maturity should cut both ways. Individuals under 18 with the mental maturity
of adults would have to be classified as adults for purposes of the Eighth
Amendment. This approach is unthinkable; the Supreme Court would never
accept such an end-run around the constitutional protections for chronological
juveniles.
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Marshall, 736 F.3d at 499.

Further, Respondent would direct the Court’s attention to three other cases that have
expressly rejected the argument that Miller applies to a de;endant who was nineteen at time he -
committed the offenses. See Janvier v. State, 123 So.3ci 647 (Fla. Dist. Ct.App. 2013);
Commonwealth v. Furgess, 149 A.3d 90 (Pa. Super. 2016); and State v. Nolan, 870 N.W.2d 806
(Neb. 2015).

Notwithstanding Appellant’s contrary argumeﬁt, he was nine.teen at the time of the
offense. Theréfore, neither the United"’S.tates Supreme Court’s decision in Miller nor the South -
Carolina Supreme Coﬁrt’s decision in Aiken entitle him to eithe resentencing or parole eligibility.
See Miller, 567 U.S. at 465; Aiken, 4.10 S.C.at537n. 1,765 S.E.2d at 573 n. 1. See also Miller,
567 U.S. at 489. Finally, the above authority makes abundantly clear that there is no merit to
Appellant’s argument that the failurev to resentence him violsates his rights under the Equal
Protection clause of the Fourteenth Amendment to the United States Constitution, U.S. Const.
amend XIV. |

CONCLUSION

Respondent submits that the judgment of the circuit court, granting the dismissal of

Appellant’s motion for resentencing, should be affirmed for the foregoing reasons.

Respectfully submitted,

ALAN WILSON
Attorney General

DONALD J. ZELENKA
Deputy Attorney General

MELODY J. BROWN
Senior Assistant Deputy Attorney General
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