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STATEMEI\fT OF ISSUE ON APPEAL-

Did the trial Judge err in refusing to dlSIIllSS the 1nd1ctment because Appellant was demed hlS state
and federal constitutional right to a speedy tr1a1'7 -



”_ST'ATEMENT OF THE CASE

On October 18, 2016;- the Marlboro County Grand jury. indicted Appellant Phllhp |
Antoine Stackhouse for murder 1nd1ctment 42016-GS-34- 0426 On March 22, 2017, Appellant 3
appeared before the Honorable Dan1el D. Hall and moved for a speedy tr1al (R p. 8, lines 1 6)
Dur1ng th1s hear1ng Appellant was represented by Patr1c1a R1vers who was stand1ng in for
M1chael Stephens Judge Hall den1ed the motion for a speedy‘ trlal R. p. .9 hnes 2-22). On |
July 24,2017, Appellant appeared before the Hohorable Paul M. Burch At th1s hearing the State |
moved for a contlnuance (R p. 15 l1nes 1- 16) Appellant objected to the State s mot1on for a' .

| _ continuance and renewed the mot1on for a speedy tr1al (R p. 15, line 18 P 16 hnes 1-22). -

Judge Burch granted the State s cont1nuance mot1on but, also ordered that if the case was s not

trled during the September term, bond could .be c0n51dered.- (R. p- 17, Tine 20 — p. 18, lines 1-« . -

1), \then'Judge' Burch was informed that bond‘hadnot“'been set on the charge because
Appellant \yas serv1ng an actrve sentence in the South Carohna Department of Correctlons he
set a $100 000.00 bond (Rh p 19, lines 1\ -25). |

On September 18 2017 Appellant proceeded to jury.trial before the Honorable Steven H.
J ohn. Asin the July 2017, hear1ng, Michael Stephens represented Appellant Asin both prev1ous .
hearmgs El1zabeth Munnerlyn represented the State The Jury found Appellant gu1lty and Judge

John sentenced Appellant to forty- two (42) years in prlson A t1mely not1ce of intent to appeal_

was served on "October 2 2017. Th1s appeal follows

rl\J



STANDARD OF REVIEW
‘The trial éourt's ruling ona motion for speedy trial is reviewed uﬁder an abuse of

. discretion standard. An abuse of discretion occurs when the court's decision is based on an error

- of law or upon..fact‘uaI' findings that are without evidentiary support. State v. Hunsberger, 418

S.C. 335, 794.s.E;2a 368 (2016).



ARGUMENT '

The trial Judge erred in refusmg to dlsmlss the 1nd1ctment because Appellant was !
* denied his state and federal constltutlonal rlght to a speedy trial.

The Jury found Appellant gu1lty of. the fatal stabbmg of Ol1ver Johnson on February 23 N

. 2016 1ns1de of Evans Correct1onal Inst1tut1on Appellant was arrested on February 25, 2016 ;

(R p 17, llnes 12 13). Appellant was 1nd1cted elght months later in October of 2016 (R p

- 555- 556) On March 22 2017, Appellant asserted h1s rlght to a speedy trlal (R pp 7- 10) o “

When the case was not tned in July of 2017 Appellant re- asserted h1s r1ght to a speedy tnal (R

‘pp 15 19) Appellant was ﬁnally tr1ed on’ September 18 2017

* The SlXth Amendment to the Unlted States Const1tut1on prov1des “In- all cr1m1nal‘ :

prosecut1ons the accused shall enjoy the r1ght to a speedy and publ1c tr1al . U.S. Const amend. " |

VI S1m11arly, the South Carohna Const1tut1on prov1des that “Any person charged w1th an
| offense shall enJoy the r1ght to a speedy and pubhc tr1al ”S.C. Const art. L§ 14 A speedy trial .

means a trial w1thout unreasonable and unnecessary delay State V. Langford 400 S C. 421 441

735 S.E.2d 471, 482 (2012) (quotmg Wheeler v. State 247 s C. 393, 400, 147 S.E.2d 627, 630.

‘ (1966)) In Smlthv Hooey 393 US 374 374 75, 89 S Ct 575 575 21 L. Ed. 2d 607 (1969)

the Unites States Supreme Court wrote “In Klopfer V. North Carohna 386 U.S. 213 87 S. Ct.”

L 988* 18 L.Ed.2d 1, .th1s»Court held fthat bby v1rtue of the” Fourteenth Amendment ‘the S1xth"

. Amendment r1ght to a speedy tr1all 1s enforceable agamst the States .as ‘otie of the most basic
| ‘ r1ghts preserved by our Constltutlon Id at 226 87 S Ct at 995 ”. The remedy for a speedy trial
“violation is“dism1ssal of the, charges. 'Langford, 400 S.C. at 442, 735 S.E.2d atf 482 (internal -

citation omitted).



In deterrmmng whether a defendant has been deprlved of the r1ght to a speedy trlal the
court must con51der four factors (l) the length of the delay, (2) the reason for the delay, 3) the

'defendant s assertron of the r1ght and (4) prejud1ce to the defendant Barker v. ngo 407 U. S.

- 514, 530 92 S. Ct 2182; 33 L. Ed 2d lOl (1972) Although there is-no. fixed t1me 1n wh1ch a "
, defendant must be tried, the rlght to a speedy tr1al may be v1olated where the delay is arbltrary LT

and unreasonable State v. Wa1tes 270 S C 104 108 240 S.E. 2d 651 653 (1978) In a footnote

_1n Dog,qett V. Un1ted States 505 U. S 647 112 S. Ct 2686 120 L Ed 2d 520 (1992) the Court'

, wrote “Dependmg on the nature of the charges the lower courts have generally found post

' accusatlon delay presumptwely prejudlclal’ at least as 1t approaches oné year Doggett Fn. 1 }

\

. v.In Langford 400 S.C. 421 442; 735 S E2d 471 482 (2012) the Court wrote 2

‘We begm our analysis w1th the trrggermg mechamsm ofa speedy trial claim,
~ which_is the length of the delay Barker, 407 U.S. at 530, 92 S.Ct. 2182. We
~ should not even examine the rémaining factors [u]ntrl there is some delay which "
his presumpt1vely prejudicial.” Id. -The clock starts running on a defendant's
- speedy trial right when he is “indicted, arrested, or otherwise officially accused,”
- and therefore we are to include the time between arrest and indictment. United -
- States v. MacDonald 1456-US. 1, 6, 102 S.Ct. 1497, 71 LEd 2d 696 (1982)

: Appellant was arrested on February 25 2016 and not tr1ed unt1l over a year later on September v

118, 2017. The over one- year delay in. the present case trrggers the . speedy trial. analys1s In

~ balancing the Barker factors as to the first factor the length of the delay, the over one- year delay .. )

| should be we1ghed agalnst the State -

. As to the second factor from Barker the reason for the delay, durmg the March 22,2017, '
’ {

hearmg when Appellant ﬁrst asserted h1s r1ght to a speedy tr1al the State offered no reason for . -

_the delay and s1mply told the. Judge “We were prepared to respond to the speedy tr1al mot1on we . |

;

are preparmg this for tr1al. We hope‘to call it durlng._our May term but certainly no later. than our

~ next summer term. W¢ don’t have theﬁJuly:and August terms yet because they just haven’t been

i



set, but we plan to either have it tried in May or in our next term following that.” (R: p. 8, lines
14 - 19). The case. was not called to trial in May.t In July the State rnoved for a continuance

'because the forensi¢ patholog1st was at a conference out of state. (R p- 15 lines 4- 16). The
delay in the present case is wholly attr1buted to the State During the 'July hearing the State

agaln offered no reason for the delay and no explanation as to why the case was not called in’

| May,- as d1scussed dur1ng the March hearing A May trial date would have avorded the .~ |

scheduhng conﬂict the forensw pathologist had in July. l

Even neutral reasons weigh.againstlthe State bhcause “the ultimate responsibility for such

circumstances must rest with the government rather than with the defendant.” Barker, 407 U.S. at *
© 531,
Although negligence is obViouSly‘ to be weighed more lightly than a ‘
deliberate intent to harm the accused’s defense,- it still falls’ on the I
~ wrong side of the divide betweén acceptable and unacceptable -~
_ reasons for delaying a criminal prosecution once it has begun. And
‘ such is the nature of the prejudice presumed that the weight we
assign to ‘official negligénce . compounds over ‘time ‘as the
s presumpt1on of ev1dent1ary prejudice grows. Thus, our toleration of
such negligence varies inversely with its protractedness . and its
consequent threat to the fairess of the accused’s trial. Condomng
prolonged and unjustifiable” delays 'in prosecution would both
penalize many defendants for the state’s fault and simply encourage
the government to gamble with the interests of criminal suspects
assigned to a low prosecutorial priority. The Government, indeed,
can hardly. complaln too loudly, for persistent neglect in concludinga _
criminal prosecution indicates an’ uncommonly - feeble ‘interest .in ~
bringing an accused to justice; the more weight the Government -
attaches to secunng a conv1ct10n the harder it w111 try to get 1t

_' Doggett 505 U.S. at 657. The State s failure to prov1de any reasonable explanat1on for the delay 1n"‘ o

calhng the case for trial from the t1me of arrest in February of 2016 until July of 2017 ‘weighs’ ‘

: heav1ly agalnst the State The State S neghgence il faihng to call the case earher created the need B .

¢ .
for the State to seek a continuance in July because of the scheduling conﬂict with a w_itness. The

Sk



| continued delay between July 2016,.‘and the trlal .vin September of 20l6, sh'ould‘ also be weighed
| against the State ' | | ' ‘S
As to the third factor from Barker Appellant s assertion of the nght to a speedy trial,
Appellant asserted the nght toa speedy trial dunng the March 2017 hearlng, dunng the July 2017,
hearrng and again when the case was ﬁnally called to trial in September 2017. (R. p- 8 lmes 1-6;
R. pp 15- 19; R p 40 lines 14- 20) ' “Whether a defendant prev1ously asserted the rlght to a '
speedy trial is not alone dlsposmve of whether he is ent1tled to- relref See Barker 407 U S, at
533,92 S.Ct. 2182 (holdrng non\e of the four factors are e1ther necessary or sufﬁment to ﬁnd a
denial of the rrght to a speedy tr1al) The accused’s assertron of the rrght however is entltled
strong' evidentiary werght g in ,determrnlng : w_hetherlthe accused is berng deprrved of the
B right. Barker, 407 . US..| at 531-32, Rz sCt. 2182.’3. (V

State V. Hunsberger 418 S.C. 335, 349, 794 S. E 2d 368 375 (2016). Appellant’s assertion of

the right to a speedy-trral is strong evrdence that he was deprlved of the right to a speedy trial.

- As to the fourth factor frorn Barker, prejudice, a defendant is not. required to show -

prejudice affirmatively to win a speedy trial claim. - Moore v. Arizona, 414 U.S. 25, 26 (1973); see -

also United States v. Ferreira,‘ 665 F 3d 701, 706-707 (6™ Cir. 201 1); U.S. v. Molina-Solorio; 577

3

F.3d 300, 307-308 (5% Cir. 2009)'.~United States v. Frith, 181 F.3d 92 (4" Cir. 1999); United States

v. Clark Clark 83 F.3d 1350, 1353-1354 (llth C1r 1996) ___oggﬂ the Court granted relief while

noting that he “dld indeed come.up short ,in ‘making “any afﬁrmative showing that the delay ‘
weakened his ability to raise speeiﬁc defenses, elicit specific testirnony, or produce specific items of '
B evidenee 7 As a result the Court‘" ekplained N‘“we generally have to.'-recognize that eXcessive delay

' presurnptrvely compromlses the rellabllrty of a trral in ways that ne1ther party can prove ‘or for that

| matter, 1dent1fy ” In lrght of the drfﬁcult nature of provmg preJudrce the Court held that the



importance of presunmtive prejudice increases with the. length'of delay; mggﬂ --505 U.'S. at 655-
. 656. In the absence of proof of particularized preJudice the state’s negligence and a substantial
: 'delay ‘will compel relief unless the presumptlon of preJud1ce is eitherv extenuated ‘as by the .
defendant 'S acquiescence or persuasively rebutted” by the prosecution Id at 658

The presumption of prejudice i in the present case vyas neither extenuated by Appellant’s

FEEPREN
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aCQuiescence nor persuasively rebutted by the prosecution. In denying the speedy trial motionin

i ‘March the judge statedl ‘iThe case even though it is a little bit'oy’er a'year old that is ’—in' South s
- Carolina that in not a burdensome delay In fact, often tlmes cases are much older than a year
' / Lo . . R . S
| iyear and a half before they get tried He is 1ncarcerated on a sentence at this time so 1t doesn t
appear to be any -prejudice to him:."As far as his standing in’the community and his release he’s
not to be released 1mmed1ately ” (R p. 9 llnes 3 lO) The judge abused his dlscretlon 1n‘
| 2refus1ng to grant the speedy tr1al motion F1rst the- fact that the State routmely fails to call cases ‘
for trial in a tlmely manner does not depr1ve Appellant iof his speedy trlal clalrn. Second, the facty"
| that Appellant was incarcerated on another charge ,does not deprive Appellant_ of a speedy trial.: ,
claim, especially when Appellant was‘incarcerated ‘within the State‘ serving a sentence for”'a state'

criminal charge.

In Smith v. Hooey, 393 U S. 374 89 S. Ct 575 21 L Ed 2d 607 (1969) the United
, States Supreme Court held that the State of Texas had a constltutional duty to bnng a case to trial

even if the defendant was servmg a federal senten,ce‘.«_‘ '

The Court wrote: -
, e

At first blush it might appear that a man already in prison under a lawful sentence'
s hardly in a position to suffer from ‘undue and oppressive incarceration prior to
trial.” But the fact is that delay in bringing such a person to trial on a pending
charge may ultimately result in as much oppress1on as is suffered by one who is
" jailed without bail upon an untried charge F1rst the p0551b111ty that the defendant
L



.already in pr1son might recelve a sentence at least part1ally concurrent with the
" one he is serving may be . forever lost -if trial of the pending charge is
postponed. Secondly, under procedures now widely pract1ced the duration of his
" present imprisonment may be increased, and the conditions under which he must -
~ serve his sentence greatly worsened by the pendency of another criminal charge
- outstandlng agalnst h1m ' : :

Smith v. Hooev, 393 U.S. 374, 378 89 S Ct 575, 577,21 L. Ed. 2d 607 (1969) (fn #7 and #8 -

omitted). In the: present case Appellant was serv1ng a state sentence in a South-Carolina prlson e

As noted by the Court in Sm1th V. Hooev, “There can be no doubt that 1f the pet1t1oner in the -

present case had been at large for a six-year period following his indictment, andhad repeatedly '
- demanded that he be brought to trial, the State uvould'have been‘ under a constitutional duty to try

him. Klopfer v. North Carolina, supra, 386 U.s.’, at 219, 87 S.Ct., at 991. And Texas concedes .-

“that if durmg that per1od he had been conﬁned ina Texas pI‘lSOl’l for some, other state offense, its
obllgatlon would have been no less ” 393 U. S at 377 89 S Ct at 576—77 The trial judge in the

present case erred in ﬁnd1ng no prejudlce because Appellant was_lncarcerated on another charge.

{

In Hunsberg er the South Carolina Suprerne Court wrote:.

First, we note that the trial court's ruling was influenced by. an error of law in so

much as it rested ‘on ‘a belief that actual prejudice—to the exclusion of
presumptive prejudice—was the only type of prejudice that would support a
speedy trial claim. In fact, an accused can assert actual prejudice or presumptive
prejudice as the result of the State's violation of his right to a speedy trial. Actual
prejudice occurs when the trial delay has weakened the accused's ability to. raise
specific defenses, elicit specific testimony, or produce specific items of
evidence. See Doggett, 505 U.S. at 655, 112 8.Ct. 2686 (accepting the State's
definition-of actual prejudice). The United States Supreme Court also recognized

that' excessive delay presumptively compromises. the reliability of a trial in ways

that neither party can prove or even identify. Id. (internal citation omitted). This is

so because “time's erosion of exculpatory evidence and testimony ‘can rarely be
shown.’” Doggett, 505 U.S. at 655, 112 S.Ct. 2686 (citing Barker, 407 U.S. at
532,92 S. Ct. 2182). When the government persistently fails to try an accused and

the delay is excessive, the accused need not show actual prejudice in order to
prevail in his speedy trial claim. Doggett, 505 U.S. at 657-58, 112 S.Ct. 2686. ¢ .
While presumptive prejudice cannot alone support a speedy trial claim, itis part

of the mix of relevant facts, and its importance increases with the length of

time. Doggett, 505 U S. at 656, 112 S.Ct. 2686 (internal citation omltted)

Q-



418 S C. at 351 794 S E. 2d at 376. Whlle the delay in the present case was less than the delay

in H 1sberger, prejudlce should still be presumed by the State s neghgence in falhng to call the

case for trial. '
e

In Langford, 400 S.C. 421, 441-442, 735 S.E.2d 471, 482 (2012) the Court wrote:

The Supreme Court has counseled further that none of these factors is “cither a - -
necessary or sufficient condition to the finding of a deprivation' of the right of
speedy trial.” Barker, 407 U.S. at 533, 92 S.Ct. 2182. Instead, they are all related” -
and ‘must be considered along “with such other circumstances as may be’ .
relevant.” Id Thus, the. Supreme Court created a balancing test which is a
rejection of ° ‘inflexible approaches” and weighs “the conduct of both the
prosecution and the defense.” Id. at 529-30, 92 S.Ct. 2182.

Considering all of the factors in_the'present case, the over one year' delay without any
A} . X . . . .

reasonable explanation by 'the State until July 2017 when a ‘eontinuance was needed because of

-

the State s neglrgence in falllng to call the case earher Appellant s clear and contlnued assertion = -

- of the speedy trral rlght and the presumptrve prejudlce th1s Court should ﬁnd that Appellant s _ ;4

; state and federal speedy trral rlghts were v1olated

0



CONCLUSION

Based on the above argument, this Court should reverse the conviction and sentence.

Kathrine H. Hudgins %

Appellate Defender
ATTORNEY FOR APPELLANT

| This 8th day of February, 2019.
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