STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM FLORENCE COUNTY
Michael G. Nettles, Circuit Court Judge

RECEIVED
2019-CP-21-00327
2014-CP-21-0369 APR 93 2020

S.C. SUPREME COURT

Fonnelze Delane, # 298183,

Appellant,
\A
STATE OF SOUTH CAROLINA,
Respondent.
NOTICE OF APPEAL

Fonnelze Delaﬁe, # 298183, appeals the Order of Dismissal denying his
Application for Post-Conviction Relief filed October 18, 2018, issued by the Honorable
Michael G. Nettles, Presiding Judge, Twelfth Judicial Circuit as allowed by the April 15,
2020 Consent Order Granting Belated Appellate Review Pursuant to Austin v. State

issued by the Honorable D. Craig Brown, Presiding Judge, Twelfth Judicial Circuit.

\\75 A\~
Johathan D. WaNer
ler Law Groyp
SC 0.: 90

1116 Blanding Street, Suite 2B
Columbia, SC 29201
803-520-7278 (phone)
jonathan@wallergroupsc.com
ATTORNEY FOR PETITIONER

April 21, 2020



Other Counsel of Record:

Lindsey A. McCallister, Assistant Attorney General
Post Office Box 11549

Columbia, SC 29211

(803) 734-3319



-

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) FOR THE TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) = —A
) Case No. 2019-CP-21-327 A -
) s 22
Fonnelze T. Delane, #298183, ) ;Ca;?) 2 Th o
) LB )
Applicant, ) = &"; ‘%/ '
=z @R
) S 2
KG 2 @
Vs. ) CONSENT ORDER GRANTING =% ©
). BELATED APPELLATE REVIEW
) PURSUANT TO AUSTIN V. STATE
State of South Carolina, )
‘ )
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed February 8, 2019. Respondent made its return on September 9, 2019. An evidentiary
hearing on the matter was convened on December 19, 2019, at the Florence County Courthouse.
Apphcant was present at the hearmg and represented by Jonathan D. Waller, Esquire. Lmdsey A.
McCalhster of the South Carohna Office of the Attorney General represented Respondent.

The Court had before it the plea transcript, the Florence County Clerk of Court records,
Applicant’s records from the South Carolina Department of Corrections, the records of
Applicant’s previous PCR action, and the current application and Respondent’s return.
Respondent also presented an affidavit from Applicant’s previous PCR counsel, Justin Kata.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Florence County Clerk of Court. In March 2009, the Florence
County Grand Jury mdlcted Apphcant for possess1on of cocaine base with intent-to distribute

: (2009 GS 21 0106) In June 2009, the Florence County Grand Jury indicted Applicant for three

counts of d1str1but10n of cocaine base (2009-GS- 21 -0707). While ‘awaiting trial*on-these
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charges, Applicant was arrested for. his involvement in the death of two confidential informants.
In July 2012, the Grand Jury issued indictments for two counts of murder, two counts of
accessory before the fact to murder, two counts of solicitation to commit murder, and a single
count of conspiracy (2012-GS-21-0897). Hoffmeyer and Cannarella represented Applicant on
all of these charges.

On March 5, 2010, the State served Applicant and his attorneys with a notice of intent to
seek the death penalty. The State alleged the aggravating factoxs Warranting the death penalty
were that the murders were committed by: another person as Applicant’s agent or employee, the
murders were of two people pursuant to one scheme or course of conduct, and the victims were
witnesses who were killed for the purpose of impeding or deterring the prosecution of a crime.
The Honorable Thomas A. Russo was appointed to preside over Applicant’s case.

On October 8, 2013, after qualifying a jury in preparation for trial, the State withdrew its notice
of intent to seek the death penalty, and Applicant pleaded guilty to two counts of accessory
before the fact to murder and two counts of distribution of cocaine base. In exchange for the
plea, the State dismissed the remaining charges. Applicant entered his plea without negotiations
or recommendations as to sentencing, and Judge Russo sentenced Applicant to concurrent terms
life without the possibility of parole on each count of accessory before the fact to murder and
thirty years for each count of distribution of cocaine base. Applicant did not appeal his plea or
sentence.

2014-CP-21-0369

Applicant filed an application for post-conviction relief on February 10, 2014. The State
filed its return on June 30, 2014. An evidentiary hearing was convened on January 30, 2018, at
the Florence County Courthouse before the Honorable Michael G. Nettles. Applicant was
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represented by Justin Kata, Esquire. The State was represented by Assistant Attorney General
Lindsey A. McCallister. On October 4, 2018, Judge Nettles signed an order denying post-
conviction relief, which was filed October 8, 2018. |

Applicant did not appeal the denial of his application for post-conviction relief.
Applicant then filed this PCR action seeking Austin relief.

ALLEGATIONS

In his current application, Applicant alleges he is being held in custody unlawfully for the
following reasons:
Applicant’s position is he nor his attorney were never put on any
notice that Judge Nettles made his decision on October 4, 2018.
However, if Applicant was put on notice Applicant would have
advised his attorney to file a Rule 59(e) Motion to Alter or Amend
Judgment or at the very least, file a “Notice of Appeal” on
Applicant’s behalf.
At the call of the case, courisel for Respondent informed this Court the parties were in
agreement to admit an affidavit from Applicant’s previous PCR counsel, Justin Kata, as

Respondent’s Exhibit 1. Additionally, Respondent indicated, based on the statements contained

in the affidavit, Applicant’s request for relief pursuant to Austin v. State was proper and relief

was appropriate in this case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Applicant alleges he was denied the right to appeal the dismissal of his previous post-
conviction relief application. Pursuant to section 17-27-100 of the South Carolina Code, a post-
conviction relief applicant may petition the South Carolina Supreme Court for discretionary

review of the dismissal of their application. See also Rule 243, SCACR (“A final decision

entered under the Post-Conviction Relief Act shall be reviewed by the Supreme Court upon

petition of either party for a writ of certiorari.”). When an applicant is denied his right to seek



such review of his initial PCR application due to ineffective assistance of PCR counsel, the

Supreme Court has directed the circuit court to hold “an evidentiary hearing on the issue of
whether in fact the petitioner requested and was denied an opportunity to seek appellate review.”

Austin v. State, 305 S.C. 453, 454, 409 S.E.2d 395, 396 (1991). If this Court so finds, Applicant

shall have the right to petition the Supreme Court for review of the denial of his initial
application. Id.

After reviewing of the facts and circumstances surrounding the waiver of the Applicant’s
right to appeal the denial of allegations in the Applicant’s post-conviction relief application, both
parties have indicated to this Court that they believe Applicant is entitled, pursuant to Austin, to
seek belated appellate review of the decision denying relief and dismissing Applicant’s first PCR
applicatiqn. The parties agree Applicant did not voluntarily waive his right to appeal the post-
conviction relief court’s denial and dismissal of the Applicant’s application for bost-convictfon
relief in 2014-CP-21-0369. Counsel for Applicant has indicated in his -affidavit, which
Respondent submitted to this Court as an exhibit, that Applicant wished to appeal the decision
denying his first application for post-conviction relief, but, through no fault of Applicant,
Counsel failed to file a timely Notice of Appeal of that decision.

Based upon the foregoing, this Court finds granting Applicant the right to seek belated
appellate review of the denial of Applicant’s first PCR action (2014-CP-21-0369) pursuant to
Austin is warranted. Both Applicant and Respondent consent to granting Applicant the right to
seek belated appellate review in this matter.

IT IS THEREFORE ORDERED:

1. Applicant shall remain in the custody of the South Carolina Department of
Corrections; and

2. Applicant is granted the right to seek belated appellate review of the denial of post-

W



conviction relief in 2014-CP-21-0369, in accordance with Austin v. State. Counsel for

Applicant is directed to file the appropriate notice of appeal within thirty days of receipt
of written notice of the entry of this order.

AND IT IS SO ORDERED this _/ . day of /%// , 2020.

D) Ve

D. CRAIG BRQW
Presiding Judge ,
Twelfth Judicial Circuit
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE

TWELFTH JUDICIAL CIRCUIT

Fonelze T. Delane, #298183, C.A. No. 2014-CP-21-0369

Applicant,

840d

401 W 8- 130 diEl

ORDER OF DISMISSAL
\2 ’

State of South Carolina,

23400

.

55 'LiA0Y 3H30M
g
YRR §01R04

Respondent.

S St Nt Nt g N sl “unst st

This matter comes before the Court by way of an application for ﬁost-conviction relief
(PCR) filed by Fonnelze T. Delane (Applicant) on February 10, 2014. Respondent made its Retum
on June 30, 2014. An evidentiary hearing into the matter was convened on January 30, 2018, at
the Florence County Courthouse before the undersigned. Justin Kata, Esquire, represented
Applicant. Lindsey A. McCallister, Esquire, of the South Carolina Attorney General’s Office,
represented Respondent.
At the hearing, Applicant testified on his own behalf. Paul Cannarella (Cannarella) and
W. James Hoffmeyer (Hoffmeyer), Esquires, Applicant’s plea counsels, was also called to testify.
This Court also had before it a copy of the records of the Florence County Clerk of Court, records
from the South Carolina Department of Corrections, the application, Respondent’s Return, and the
plea transcript.
PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Florence County Clerk of Court. In March 2009, the Florence
Page 10f 12
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County Grand Jury indicted Applicant for possession of cocaine base with intent to‘ distribute
(2009-GS-21-0106). In June 2009, the Florence County Grand Jury indicted Applicant for three
counts of distribution of cocaine base (2009-GS-21-0707). While awaiting trial on these charges,
* Applicant was arrested for his involvement in the death of two confidential informants. In July
2012, the Grand Jury issued indictments for two counts of murder, two counts of accessory before
the fact to murder, two counts of solicitation to commit murder, and a single count of conspiracy
(2012-GS-21-0897). Hoffmeyer and Cannarella represented Applicant on all of these charges.

On March 5, 2010, the State served Applicant and his attorﬁeys with a notice of intent to
seck the death penalty. The State alleged the aggravating factors warranting the death penalty
were that the murders were committed by another person as Applicant’s agent or employee, the
murders were of two people pursuant to one scheme or course of conduct, and the victims were
witnesses who were killed for the purpose of impeding or deterring the proseéution of a crime.
The Honorable Thomas A. Russo was appointed to preside over Applicant’s case.

On October 8, 2013, after qualifying a jury in pr;eparation for trial, the State withdrew its
notice of intent to seek the death penalty, and Applicant pleaded guilty to two counts of accessory
before the fact to murder and two counts of distribution of cocaine base. In exchange for the plea,
the State dismissed the remaining charges. Applicant entered his plea without negotiations or
recommendations as to sentencing, and Judge Russo sentenced Applicant to concurrent terms life
without the possibility of parole on each count of accessory-before the fact to murder and thirty

years for each count of distribution of cocaine base. Applicant did not appeal his plea or sentence.
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ALLEGATIONS
In his application for post-conviction relief, Applicant alleges he is being held in custody
unlawfully for the following reasons:
1. Ineffective Assistance of Counsel
a. “Counsel advised applicant to plead guilty only, because
counsel DID NOT want to go (o trial.”
b. “Counsel failed to appeal and file motion of re-
consideration afier applicant asked him to.
2. Involuntary Guilty Plea
a. “Applicant plead guilty, because counsel provided applicant
with no other reasonable alternative.”
b. “Counsel was ineffective in failing to ensure that the trial was held outside
of Florence County, because applicant would not receive a fair trial in
Florence County. Therefore, since counsel refused to do anything about it
applicant decided, because of the unfairness he would be against. He
shouldn’t risk being sentenced to death by a jury of ‘Killers’ as his attorneys
referred to his prospective jurors.”
At the conclusion of Applicant’s testimony, his PCR counsel moved to amend his application to
conform to the evidence presented as to ineffective assistance of counsel for failing to have the
mitigation consultant present during mitigation and failing to present any exhibits or witnesses
during sentencing. These additional allegations are addressed below. Further, after the
presentation of both the State’s and Applicant’s cases, the State moved to dismiss the allegation
regarding venue because Applicant failed to present any evidence on the issue. The motion is
hereby granted, and that allegation is deemed abandoned and dismissed.
SUMMARY OF TESTIMONY
Cannarella testified he was appointed to this case along with Hoffmeyer, and although they
both worked on the file, Hoffmeyer was the lead attorney who did the bulk of the work. According

to Cannarella the main issues in the case were the State secking the death penalty and whether

Page 3 of 12



Applicant was an accessory or a principal. Cannarella testified he met with Applicant
approximately five times over the course of a year, with the meetings becoming “more intense”
approaching trial. Cannarella testified he applied to the court for funding for a mitigation expert,
which was granted, and they hired a woman from Columbia whom Hoffmeyer recommended.
Cannarella testified the mitigation specialist was present at trial when they began picking the jury,
and Applicant decided to plead guilty the next day. Cannarella further testified he recalled
speaking with Applic;mt about the decision to plead guilty, but he did not remember the specifics
of the conversation.

Hoffmeyer confirmed Cannarella’s testimony that they were appointed at the same time,
but he was the lead attorney on the case. Hoffmeyer testified he has been practicing law since
1992, with a focus on criminal law since the beginning of his career. Hoffmeyer further testified
he had handled three previous capital cases at the time of his appointment to Applicant’s case.
According to Hoffmeyer, he met with Applicant at least twenty times to discuss discovery and the
State’s evidence. Hoffmeyer also testified he used a private investigator to check witness
backgrounds, gather records, and interview several witnesses.

Hoffmeyer further testified there was significant evidence in the case against Applicant.
According to Hoffmeyer, the victims were witnesses in a drug case against Applicant, and the
State was prepared to present text messages and phone calls between Applicant and the shooter
immediately before and after the murders. Hoffmeyer also testified there was evidence Applicant
directed his codefendants to dispose of the gun, and Applicant’s girlfriend called police and

attempted to warn them the murders were about to take place. In addition, Hoffmyer testified
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several codefendants were prepared to testify against Applicant, implicating him as the

mastermind.

Hoffmeyer testified Applicant had no witnesses who could prov.ide a defense and anyone
the defense could have called would have lacked credibility compared to the State’s witnesses. |
Hoffmeyer testified his strategy would have been to imply third-party guilt, but there was not a
specific third person he could point to. Hoffmeyer testified the defense hired Carolyn Graham, a
mitigation specialist. According to Hoffmeyer, she interviewed Applicant, went to his home,
interviewed Applicant’s family, and reviewed school records. Hoffmeyer further testified they
were in constant contact with her in person and by phone, and he met with her approximately eight
to ten times. Hoffmeyer testified the defense also hired a jury-selection expert, who was present
during jury selection.

Hoffmeyer testified Applicant decided to plead guilty after receiving the list of prospective
jury panels, although there had been ongoing discussions regarding a plea since the beginning of
his involvement in the case. Hoffmeyer testified he advisedAApplicant of the pros and cons of
pleading guilty and explained he could receive life in prison because the State was not making a
recommendation, and ultimately, it was Applicant’s decision to plead. Hoffmeyer also testified
Applicant seemed to understand their discussions and the charges he was facing. According to
Hoffmeyer, the main factor in Applicant’s decision was sentencing since the State was seeking the
death penalty. Hoffmeyer further testified he filed a motion to compel the State to withdraw the

death penalty notice, which was denied.
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Hoffmeyer testified the sentencing hearing was delayed until the following moming after
the guilty plea was accepted, but he did not recall .who he contacted to be present on Applicant’s
behalf, and no one from Applicant’s family contacted him. Hoffmeyer testified he and his private
investigator met with Applicant’s mother and sister during the preparation of the case, and the
family was not interested in being involved. However, Hoffmeyer further testified he recalled a
meeting between Applicant a_nd Aﬁplicant’s mﬁther 'rega‘rding a potenti-al »guilty plea, altf\éugh thaf
meeting look place at the Solicitor’s Office somelime‘ before the plea was cntered. According to
Hoffmeyer, Applicant did not provide a listlof people he wanted to be present on his behalf at the -
" sentencing, although he did discuss some names with the mitigation specialist prior to the guilty

plea. Hoffmeyer testified this was not a case where there were people voluntarily coming forward
. ~to support Applicant.

Hoffmeyer testified in mitigation he emphasized the victims’ drug use and tried to give the
court a balanced picture of the facts. Hoffmeyer further testified the mitigation report indicated
Applicant did not have a good home life. Hoffmeyer testified the mitigation expert would have
been present for sentencing had Applicant continued with a trial and been convicted of murder.
However, Hoffmeyer al#o testified there was no good explanation to present for Applicant’s
behavior in mitigation because Applicant did not have any mental health issues or a history of
abuse. According to Hoffmeyer, they did not discover any information that would explain what
occurred in this case.

Finally, Hoffmeyer testified he did not file an appeal, and he testified he would have filed

one if Applicant had asked. He recalled the plea court explained the process and timeline during
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the plea colloquy. Further, he testified he and Applicant were able to meet in jury room after the
plea and discussed the possibility of an appeal. However, Hoffmeyer testified he did not see any
issues of merit for an appeal, and Applicant did not request an appeal afier their discussion.

Applicant testified he met with Hoffmeyer several times and with Cannarella once, and
they talked in detail about the case. Applicant furthen; testified he remembered meeting with the
mitigation specialist, and she asked about his history and background, his upbringing, and whether
there had been any violence in his home. Applicant agreed she interviewed numerous people and
put in a significant amount of work on his case. He also testified there was a second woman
involved who interviewed him about his mental health background.

Ac;:ording to Applicant, he decided to plead guilty because he was pressured by
“everyone” including the jury consultant. Applicant testified jury screening had begun, but they
had not started the selection process when he decided to plead. He testified both Cannarella and
Hoffmeyer came to visit him, and they pressured him to accept the guilty plea. Applicant also
testified he met with his mother, the solicitor, and the private investigator, and his mother wanted
him to plead guilty because she was afraid he would receive the death penalty. Applicant testified
the jury consultant also told him the jury was likely to recommend the death penalty. According
to Applicant, the sentencing hearing was scheduled for the day following the plea, so they had
approximately thirteen hours to prepare. Applicant testified he did not meet with his attorneys,
the mitigation specialist, or the jury consultant during that time. He also testified the mitigation

specialist was not present, nor did Hoffmeyer introduce any exhibits during the sentencing hearing.
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Applicant further testified after the sentence was pronounced, he met with Hoffmeyer in a
room in the courthouse, and they discussed the possibility of an appeal. Applicant agreed
Hoffmeyer advised him he did not think an appeal was appropriate in this situation, and Applicant
dropped the issue after that discussion.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony al the PCR hearing. This Court has further had the opportunity to observc the witnesses
presented at the hearing, closely pass upon their credibility, and weigh their testimony accordingly.
Set forth below are the relevant findings of facts and conclusions of law as required pursuant to -
S.C. Code Ann. §17-27-80 (2003).

Applicant alleges he received ineffective assistance of counsel. Ina post-convictiori relief
action,' the applicant bears the burden of proving the aliegations in his application. Butler v. State,
286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). Where the application alleges ineffective
assistance of counsel as a ground for relief, Applicant must prove “counsel’s conduct so
undermined the proper functioning of the adversarial process that the trial cannot be relied upon
as having produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286
S.C. at 443, 334 S.E.2d at 814. The proper measure of performance is whether the attorney
provided representation within the range of competence required in criminal cases. The courts
- presume counsel rendered adequate assistance and made all significant decisions in the exercise

of reasonable professionalljudgment. Strickland, 466 U.S. at 689. Applicant must overcome this
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presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625
(1989).

The revie\;ving court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. Id. at 117, 386 S.E.2d at 625: First, the applicant must prove counsel’s
performance was deficient. Id. Under this prong, the court measures an attomney’s performance
by its “reasonableness under professional norms.” Id. (quoting Strickland, 466 U.S. at 688 (1 984)).
Second, counsel’s deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Id. at 117-18, 386 S.E.2d at 625. When there has been a guilty plea,
the applicant must prove counsel’s representation was below the standard of reasonableness and
that, but for counsel’s unprofessional errdrs, there is a reasonable probability he would not have
pleaded guilty and would have insisted on going to trial. Hill v. Loc_khvgg, 474 US. 52, 58-59
(1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001).

To find a guilty plea is voluntarily and knowingly entered into, the record must establish
Applicant had a full understanding of the consequences of his plea and the charges against him.
Boykin v. Alabama, 395 U.S. 238 (1969); Dover v. State, 304 S..C. 433, 405 S.E.2d 391 (1991).
In determining guilty plea issues, it is proper to consider the guilty plea transcript as well as

evidence presented at the PCR hearing. Harris v. Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984).

Because a guilty plea is a solemn, judicial admission of the truth of the charges against an
individual, an applicant’s right to contest the validity of such a plea is usually, but not invariably,
foreclosed. Blackledge v. Allison, 431 U.S. 63 (1977). Statements made during a guilty plea should

be considered conclusive, unless an applicant presents valid reasons why he should be allowed to
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depart from the truth of his statements. Crawford v. U.S., 519 F.2d 347 (4 Cir. 1975) overruled
on other grounds by U.S. v. Whitley, 759 F.2d 327 (4th Cir. 1985).

This Court finds Applicant has failed to prove either Cannarella’s or Hoffmeyer’s
perfonnahce was deficient in any way. Both counsels collectively met with Applicant numerous
tiines, with lead counsel meeting with Applicant on at least twenty occasions, and both had a good '
relationship with Applicant. The defense also had ample time and resources to prepare and hired
multiple experts to deal with the main concem in the case — the State’s decision to scek the death
penalty.

This Court has also reviewed the transcript and finds no issues with Hoffmeyer’s
presentation of mitigation. Hoffmeyer credibly testified he was in constant contact with the
mitigation specialist throughout his preparation of the case, and even Applicant agreed she did
extensive work on the case. Hoffmeyer had the benefit of her report during sentencing, and he
. credibly testified although the consultant concluded Applicant did not have a great home life
growing up, there was nothing in his background to explain the severity of the criminal behavior
in this case. Therefore, this Court finds his decision not to call her to testify was reasonable as he
was unable to offer anything of value in mitigation. This Court also finds Hoffmeyer also credibly
explained the mitigation expert would have been present for sentencing had Applicant continued
with atrial. Finally, despite Hoffmeyer’s testimony as to Applicant’s family’s lack of involvement
in the case, the record reflects Applicant’s mother and sister were in fact present for sentencing,
and Applicant’s mother spoke to the court on his behalf. See Tr. pp. 83-84, 99.

Further, this Court finds the plea colloquy is determinative as to all of Applicant’s issues.

Applicant chose to plead guilty in order to avoid possibly being sentenced to death — after being
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advised to do so by his attorneys, the experts hired on his behalf, and his family ~ and this Court
finds it was a reasonable recommendation for his attomeys to make in this situation. This Court
also finds the decision to plead guilty was freely and voluntarily made. During the guilty plea,
Applicant testified he understood the plea was without any negotiation or recommendation from
the State as to the sentence except that the sentences for each charge would be concurrent. See Tr.
p. 62. The plea judge also explained the possible sentencing range for each charge, and Applicant
indicated he understood. See 1T. p. 54. Applicant testified during the plea he was satisfied with
the services of his attorneys and agreed they had investigated all aspects of the case and contacted
witnesses of his behalf. See Tr. pp. 63-64. Admissions “made during a guilty pléa should be
considered conclusive unless [an applicant] presents valid reasons why he should be allowed to
depart from the truth of his statements.” Id, (citing Crawford v. United States, 519 F.2d 347 (4th

Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976)). This Court finds Applicant failed

to present a;ny such reason in this case.

Finally, this Court has observed the witnesses and finds Hoffmeyer’s testimony as to the
appeal issue to be credible. This Court finds there were no issues of merit to appeal, nor did.
Applicant ever request Hoffmeyer to file it. Hoffme'yer is an experienced attorney who
understands his responsibilities to his clients, and this Court finds he would have filed an appeal
had Applicant made the request or if he had felt there were any issues of merit.

Accordingly, these allegations aré denied and dismissed.

CONCLUSION
Based on all the foregoing, this Court finds and concludes Applicant has not established

any constitutional violations or deprivations that would require this court to grant his application.
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Neither Hoffmeyer nor Cannarella was deficient in any manner, nor was Applicant prejudiced by
counsels’ representation. Therefore, this application for post-conviction relief must be denied and
dismissed with prejudice.
The Court notes Applicant rﬁust file and serve a notice of appeal within thirty days from
PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate appellate
review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (!991);
Applicant has a right to appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rul.e 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review,

PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant is directed

to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:
the Application for Post-Conviction Relief is denied and dismissed with

1.
prejudice; and
2. Applicant shall be remanded to the custody of the Respondent.

AND IT IS SO ORDERED. N
Z W

MICHAEL G. NETTLES
Presiding Circuit Court Judge
Twelfth Judicial Circuit
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