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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL C{gCUI’I{'._.;
. ) O
Kevin W. McDanicels, #254398, ) Case No.: 2017-CP-42-04438 %% b -1
: : > e ot
Applicant, ) 222
) 2@ ol o
v, )  ORDEROFDISMISSAL . 22° _ T}
; Q®e 2
) 2g8 = U
State of South Carolina, ) el =
' Respondent. ) -'é e
)

This matter comes before this Court by way of Applicant Kevin W, McDaniels’s post-

conviction relief (hereafter “PCR”) application, filed December 5, 2017, A motion to dismiss
heating on this matter was held on Fe'bruary 20, 2020, at the Spartanburg County Courthouse.
Susannah Ross, Esquire, represented Applicant. Assistant Attorney General Jacob Isenburg
represented Respondent, the State of South Carolina. At the hearing, Applibant testified on his
own behalf and presented testimony from his ex-wife as a purported alibi witness. Respondent
presented testimony from prior PCR counsel. After a thorough review of all records and
evidence before this Court, this Court finds Applicant cannot meet his requisite burden of proof
of establishing he is entitled to post-conviction relief and denies and dismisses this application

with prejudice. Specific findings of fact and conclusions of law are sct forth below. -

Procedaral History

Applicant is presently confined in the South Carolina Department of Corrections pursuant‘

to orders of commitment of the Spartanburg County Clerk of Court. During its March 2008 term,
the Spartanburg County Grand Jury indicted Applicant for first-degree burgiary (2008-GS-42-
1743), second-degree burglary (2008-GS-42-1744), and two counts of grand larceny (2008-GS-
42-1745 and -1746). Assistant Public Defender Robert Hall of the Spartanburg County Public

Defender’s Office represented Applicant. Then-Deputy Solicitor Barry Barnette and Assistant
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Solicitor Ann- Maric Thompson of the Seventh Circuit Solicitor’s Office prosecuted _the case. On
August 26, 2008, Applicant appeared before the Honorable R. Markley Dennis, Jr., circuit court
 judge, and pled pursuant to North Carolina v. Alford)! in accordance with negotiations entered
into betweeﬁ Apélicant and the State. In accordance with these negotiations, Judge Dennis
sentenced Applicant to imprisonment for concurrent terms of fifieen years’ immisonmént for
each burglary charge and five years’ imprisonment for each of the grand larceny charges, with |
sgn;enées runmng concurrently to each-other and concurrent to an unrelated:federal sentence for .
which he was currently incarcerated. Applicant did not pursue a direct ap@.
Initial Post-Conviction Relief Action (2009-CP-42-3350)

Applicant filed his first PCR application on June 16, 2009 (2009-CP-42-3350). An
amendment to the application_ was filed on April 22, 2010. He alleged thg: following grounds for
rehef in his apphcatlon . o N -

1.' “Actual Innocent {sic),” in that “Applzcant was in thc State of Flonda when the S.C.
crimes were committed;”

2. “Coerced,” in that “Law enforcement and attorney coerced Applicant into plcadmg gullty
to crime;” and

3. “Duress,” in that “Applicant placed under duress by law enforcement and attorney to
admit to a crime Applicant did not commit.”

Respondent filed a return on or-about October 29, 2009, arguing the first allegation - ==
should be summarily dismissed for failure to state a cognizable claim and that the remaining
allegations were without merit, arguing instead that the plea éntry was voluntarily. An amended
return and motion to dismiss without pre_;udxce was filed on October 20, 2010, arguing that

-because Appllcant was out of state custody the court should dnsmlss w1t’nout preludxce and allow
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£ 400 U.S. 25 (1970). - .
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Applicant to file another application oncé returhing to state custody: On-November: 5,2010, the
Honorable J. Derhani'(:.'lole',si"esiding;jud ge, dismissed the action without prejudice, allowing
~ Applicant to file a new PCR application upon retarning to state custody. -
- Second Post-Conviction Relief Action (2014-CP-42-0506)%

- Applicant filed a second PCR application on February 10,2014 (2014-CP-42 OSOQiy
alleging:

< =
B2z M
220 N e
... “T'amiactually Innocent — I was not éven in the State.” - P E(Zp = N t""' o
a. “Police Coercion.” 259 o 7Tl
b. “Involuntary confession.” - g 8‘“ S = O
28 S W
2. “Ineffective assistance of counsel on behalf of Robert Hall.” - Cz: - f}’.
a. “Counsel failed to pursue a one hour continuance.” !

3. “Pollce coerced me mto confession of crimes I did not commlt »

“Mlscamage of j 1usnce for not grantmg a continuance.”

Respondent ﬁled a return on or about September 1 1 2014 requestmg that an ewdentlany
hearing be held In the return Respondent argued that the ﬁrst alleg;anon should be d:snussed for
failure to state a cogmzable claim and that the claims regarding coercion and duress were
without merit because the plea was voluntarily entered. An evidentiary hearing was convened on
January 11, 2016, at the Spartanburg County Courthouse before the Honorable R. Ferrell
Cotnran-’Jr;, 'presidin-gjudge,_-Applic.a‘nt~appeared‘:t‘c»r~ the hearing by telephone and was

represented by J, Brandt Rucker, Esquire. Assistant Attorney General Alicia A. Olive of the

2 While this case was oending, Applicant appealed the denial of credit for time served on Jannary'
11, 2018, on an unrelated conviction from Richland County, On appeal, Applicant his argued the
lower court erred in denying Applicant credit for time served when the plea judge stated on

record he would get credit for time served. In response, Respondent.argued the plea court did not

.- have jurisdiction over that motion, the presxdmg judge had no authority to alter the sentencing of

another circuit court judge, the sentencing judge complied with all the terms of the negotiated

plea regardmg the federal sentence, and he was already awarded all credit to which he was
| entitled under Section 24-13-40 of the South Carolina Code. This case is still pending. -
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South Carolina Attorney ;,G,eneral"s :Office represented Respondent. At the hearing, Applicant
,alleged that Counsel was ineﬁ'cc‘t‘ive‘;wbggau;c he only met with him once ‘before the schedule‘,d- :
trial, that he was in Florida at the time the crimes were committed, and that he had alibi -
witnesses, including his father. His mother teﬁi fied she was prepared to testify the day of the
mal in defense of her son. Counsel testified that another attorney on staff met with Appiicant
several times, the charges and discovery were discussed with Applicant that he planned on trying

- _the case until Applicant decided to enter the plea. and they discussed all alibi witnesses available -

<

~ ifthe caSe'prbcéeded to trial. Counsel also testified there were problems with using Applicant’s
father as an alibi witness because he was nervous and approached by the FBI and that

Applica.nt‘s ex-wife would be the best alibi witness available. He also testified Ap;gicant?ias :

o = "M
served with a notice of a life sentence. On the day of trial, the plea offer was mad.g%@ﬁppﬁcam-‘
Z R e

r‘

decided to accept it after talking to Counsel-and: his mother.:~ . o - 2 2o . i

22 2 3

*.Applicant prematurely filed.a pro se notice of appeal on December 7, 20 150 fie ouxr)
dismissed the notice of appeal, without prejudice, by written order dated January 12, 22'1'3316, foi"n
faiture to show opposing counsel was served and fa-ilure to provide the copy of order under
appeal as required by Rule 243(b) and 203(1)(B)(i) and (ii), SCACR. The remittitur was issued
on January 28, 2016. |

Applicant filed a notice of appeal ahd many other pro se motions thereafter, including a

motion to relieve counsel. 3 The request to relieve counsel was denied by written order, filed on

3 These motions include Notice of Mental and Physical Torture by the State of South Carolina
and by Circuit Judge Derham Cole and Prosecutor Barry Barnette, Motion to Relieve Counsel
Brandt Rucker and Appoint Competent Counsel Who Has Experience in Factually Innocent -
Cases, Motion to Appoint Private Investigator for the Purpose of Factually Iinocent ‘

. Investigation in Which Keviu McDaniels Was Not in the State ' When the Crimes Occurred on *

12/27/15/05 & 1/14/06, and Motion for'an Evidentiary Hearing on the Factual Innocent Evidence
that Kevin McDaniels Has Presented Proving He Was In-Florida 12/27/05 & 1/1 1/06. Petitioner
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October 27, 2015; w1th the Cotitt finding that Counsel advising Applicant to withdraw: his PCR'
application because, if*granted, he woild bé facing life i 1mprlsonment if'a jury: ‘convicted him was

an insufficient reason to'rélieve and replace Counsel: The Court dismissed the appeal; without -

" prejudice, by written order on April 27, 2016. In the order, the Court stated that the notice of -
appeal was dismissed because a final order had not been issued yet. The Court also sé‘nt aletter

-to Applicant on May 4, 2016, telling bim the additional motions and petition he s%t wer@utsxde
the jurisdiction.of the Couirt:of Appeals dnd:the Supremé: Court, The temitfitur @Euccb—%n ;ﬂ_
M
N,

<o

May 13,2016, . .0 oot e e s by ®

X039 N\
ﬂOO :!O

gzg, Hd. 9‘

The Court filed its order of dismissal on May 4, 2016, denying Apphcant’.‘:
dismissing the case with prejudice. The Court found Counsel was effective bécause—ﬁje

j ) adeéuatcly conferred with Applicant in preparation of the plea, that he discussed the charges,

e mcludmg the elements burden of proof, potential: perialties, constitutional rights, thnessw

o avaxlable to testify, and possible defenses: The Court also found that Counsel conducted a proper |

- investigation and provided thorough representation. The Court found that the plea judge
reviewed questions with Applicant and conﬁrm«ad Applicant know the charges against him, and

knew what evidence the State had against him. The Court also found that after taiking with

has since filed several more motions in this Court, including a Motion for Emergency Release
Based Upon Factual Innocence Denied Access to the Courts Ineffective Assistance of Counsel,
Motion for an Order Appointing Private Investigator FBIJATF/U.S. Marshal to Present Evidence
that Kevin McDaniels was in Florida 12/27/05 & 1/14/06, and Present These Findings to the
Court, Motion to Relieve Counsel Brandt Rucker and Appoint New Competent Counse] to
Represent McDaniels on Appeal and Represent Him on the Attached Motion for Evidentiary .
Hearing and Motion for Immediate Release, Motion for an Ev1dent1ary Hearing on the Factual -
Innocence Exhibits that Kevin McDaniels and the FBI/ATF/Secret Service/U.S: Marshals -
Service has Presented Proving Factual Inniocence, Proposed Motion for Immediate Release -
Based Upon Ineffective Assistance of Counsel/Due :Process-Violation and Factual Innocence
Since March. 11, 2006, and a Motion-to Correct a: Clear Error of Law and Prevent Mamfest

. Injustice, as well as a Petition for Writ of Certiorari.:
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Counsel about the plea he changed the plea from a guilty plea to an Alford plea. Counsel was . -
also effective for negotiating a favorable plea offer after Applicant was facing life imprisonment
ifit proceeded to trial. Thus, Counse] was not deficient. Additionally, Applicant’s claim of
ineffective assistance of counsel for failu;e to request a continuance was rejected. Instead, the -
Court found that the continuance was not necessary because he decided to plead instead of
proceeding to trial and even if it did go to trial, the witnesses were Qn}y one hour late and would
not hgve_.;begn prevented from testifying. The Court also. found that the record supported:the .- .
finding that the plea was know-avingly and voluntarily entered into. Finally, the Court summaril y
dismissed the “actual innocence” allegation for failure to state a-cognizable claim. |
Applicant filed a notice of appeal from the denial of post-conviction relief on fune 21,
2016. Appellate Defender Kathrine H.-Hudgins of the South Carolina Commission on Indigent
" Defense-Office of Appellate Defense filed a Joknson® petition:for writ of cerﬁorari and petition
to-be relieved as counsel. Applicant’s motion to relieve counsel was denied by written order,
ﬁledv on April 26, 2018. By order filed September 5, 2018, the South Carolina Supreme Court
dismissed the petition for writ of certiorari and granted appellate counsel’s motion to be relieved.
The remittitur was returned on September 26, 2018,
1:18-cv-2611-TLW-SVH
Api)licant then filed ﬁ petition for writ of habeas corpus on Septanbér 27, 2018, alleging
ineffective assistance of counsel, that he is “factually innocent”, miscarriage of justice, civil and |
criminal conspiracy, and prosecutorial misconduct. Respondent filed a retumn on January 22,

2019, asking the court to summarily dismiss the case because Applicant is not entitled to relief

, 9 S
for the aforementioned reasons and, thus, Respondent is entitled to s@g@ﬁ% asa
Lo T “(\QOOAQ‘A
Rt T L
4 Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988). A Wo
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matter of law: On Maich 14, 2019, the-Horiorable Shiva V. Hodges, United States Magistrate -
Judge, issued the report and recommendation that Respondent’s motion for summary-judgment :
be granted and Applicant’s petition be denied. McDaniels v.-Charles Williams, Warden, 1:18-cv-
02611-TLW. Applicant’s objection was received on March 25, 2019 In the objécﬁon, Applicant
alleged that he-gave an involuntary confession,ineﬁ;ective assistance of counsel, that he is -
innocent of any wrongdoing, “cause and actual prejudice”, miscarriage of justice, civil and -

crimiiiél €onspiracy) proseciitorial inistonduct, and “fundanieiital defeets have ocourred resulting

_ in & complete ‘miscarriage of justice.” On September 23, 2019, the Court Judge adbptcd the -

Magistrate’s report and recommendation granting Respondent’s motion for summary judgement
and dismissed Applicant’s petition. McDaniels v. Charles Williams, Warden, 1:18-cv-02611-
TLW.

- - Applicant s;ibmittc'd“a notice of appeal to the United States Court of Appeals, Fourth.:
Circuit on September 27, 2019, reiterating the same allegations previously stated. This request
for appeal was denied by unpublished written order dated February 21, 2020, ﬁﬁding that the
Applicant did not ma.ke a requisite showing that entitling him to an appeal.

Current Post-Conviction Relu;f Action (2017-CP-42-4438)

th ~3
T =2
> .
Applicant filed his third PCR application on December 5, 2017 (20173)@%43% -
) ' - >

« alleging: : 2(5:0 7(; =
1. Newly Discovered Evidence 8 Qg = J

& “alibi Shawn C. Hall.” 83 ™

z 0N

2. Ineffective Assistance of Counsel. 2 d

a. “Notified all Attorneys of Alias Shawn Hall. They refused to present it.”

3.. Prosecutonal ‘Misconduct. . ‘
a. "“FBI nonﬁed Barry Bamette McDamels was in Flonda under ahas Shawn Hall "

A mqtlon to dlSIl‘llSS hearing occurred on February 20, 2020. This order articulates the -
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court’s findings based upon the hearing and submissions made regarding this matter
T e Fourth PCR Application.(2019-CP-42-01256)
On April 3, 2019, while the current-action was. pending, Applicant filed a fourth collateral

challenge in circuit court, a petition and writ of habeas corpus requesting immediate release from
 detention. This matter is still ongoing

Current Action before this Court

In his current PCR.application, Applicant-alleges he is being held.in custody unlawfully
on thé.following gfoundS'

4, Newly Discovered Evidence

2 8
32 = M
a. “alibi Shawn C. Hall.” E%‘;& = F:
R
~< [
5. Ineffective Assistance of Counsel. =58 o in
a. “Notified all Attorneys of Alias Shawn Hall. They refused to presen t‘é‘: = D
xXQ=x W
6. Prosecutorial Misconduct.- ‘ S5 o .
a. “FBI notified Barry Bamette McDamels was in Florlda under alias 8 Hﬁ\.”
Summa of Testlmon

esented at thc Motmn to Dlsm!ss earins
Applicant’s Testimony . '
At the hearing, Applicant stated that he was working for a éonstructxon company under
an alias fn Florida at the time of the 2008 charges, including the two burglary charges and the
| ,two grand laréeny gharges He stated that he recently discovered work recoxzds existed in Florida
that confirmed he was in Florida Iat this tlme He stated that( he coﬁfessed to the crime while on

cocaine after not sieeping for several days. He was picked up for the crime in Columbia, South

Carolma. He stated he wanted to go to trial for the crime, alleging he was innocent of any

wrongdomg He stated that hxs now ex-w1fe was w1th h1m inF londa at thlS tlm<: and would have

been an ahbl witness for h1m 1f thc case proceeded to tnal On cross-exammatmn Apphcant

stated he knew he had an al|b1 vntness at the tlme of the tr1a1 and that he wanted his’ ex-w;fe to
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testify at the trial; but ultirnately decided to'plead out

e 3
228 3
E - z2Z%
Applicant’s Ex-Wife’s Testimony- <@y o
é o
Appllcant’s fHow ex-wife bneﬂy testified-that she was with Applicant'in g@i‘é’:ﬁ atzhe
xQ ne
Ly L. . & ) o
time of the crime and that her ex-husband is innocent of any wrongdoing.- - .. '2.::1"‘ A
Applicant’s PCR Attorney Testintony

Prior PCR counsel also briefly testified, stating that he was aware of the alias defense in

the prior action, but'chosé'fiot t piifsite this arguiient becausé the defenseiwas imperfect

because he thought if the case went to trial, the jury would disbelieve Applicant and still find him
- guilty of the burglaries

Findings of Fact and Conclusions of Law

This Court has reviewed the pleadings, the records submitted to it by the parties, and the
apphcable law. Before ﬂns Court are the Spartanburg County Clerk of Coun Records

L
. Apphcant‘s South Carohna Department of Correctlons Records prror PCR and habeas corpus

filings, and the records}for this PCR action. Pm-suant to South Carolma Code Annotated

Sections 17-27-70 and -80, this Court dismisses the application based upon the following
findings: -

Newly Drscovered Evzdence Ahbi Defense
This Court finds that Apphcant 5 newly drscovered ev1dence clamt concerning work
papers allegedly supporting his previously repeatedly asserted alibi defense fails on the merits.
The Uniform Post—Conv:cttqn Relief Act states that a person may institute a PCR action if “there
exists ewdence or matenal facts, not prev1ously presented and heard, that reqmres vacation of the

convrcnon ot sentence in the mterest of _|ust1ce ” 8. C Code Ann § 17 27-20(A)(4) If the

apphcant contends there 1s evxdence of matenal fact not prevrously presented the PCR
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application must be filed within one year after the date of actual ,disco_.v.ery_ of the facts by the
'appliqant,o; after the date when the facts could have been.ascertained by the exercise of
reasonable diligence. S.C. Cdde Ann,. §17-2745(C)....
In South Carolina, a plea is regarded as a waiver of non-jurisdictional defects and claims
of wolétions of constitutional rights. Stare v. Rice, 401 S.C. 330, 331-32, 737 S.E.2d 485, 485~
86 (2013) (citing Hyman v. State, 397 S.C. 35,44, 723 S8.E.2d 375, 379 (2012)). Therefore,

applicant requesting a new,tl_;iall based on after-discovered evidence following a plea must show
that: |

% =
O Ba B

‘ 32 = T
(1) the newly discovered evidence was discovered after the entry of the E§ d, D
in the exercise of reasonable diligence, could not have been discovered %@ w .
the entry of the plea; and (2) the newly discovered evidence is of such - - ﬂ'i
and quality that, under the facts and circumstances of that particular cas 8 = )
“interest of justice” requires the applicant's guilty plea to be vacated. In ofh&r= w
words, a PCR applicant may successfully disavow his or her guilty plea onl; iy

» where the interests of justice outweigh the waiver and solemn admission of 'éuxlt

_ encompassed in a plea of guilty and the compellmg interests in mamtammg the
o ﬁnallty of gullty-plea conyictions:

Jamison v. State, 410 S.C. 456, 470, 765 S.E.2d 123, 130 (2014).

Applicant’s right to cbntest the validity of a plea is usually, but not invariably, foreclosed
because of the inherent solemnity and truthfulness included in the plea process. See Blackledge v
Allison, 431 U.S. 63, 73-74 (1977) (“Sc;lemn declarations in open court carry a strong
presumption of verity. The subsequent presentation of conclusory allegations unsué‘poﬁed by
specifics is subject to summary dismissal, as are contentions that in the face of the record are
. wholly incredible.”). Absent valid reasons why the applicant is entitled to depart from previous

judicial admissions made at the plea hearing, statements made during the original proceeding

remain conclusive. Dalton v. State; 376 S.C. 130, 137-38, 654 S.E.2d 8‘?0, 874 (Ct. App. 2007}
(citing Crawford v. United States, 519 F.2d:347, 350 (4th Cir. 1975)).. . .-
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- At the hearing, Applicant did hot cofitest the Validity of the pléa, but instead alleged "
newly discovered evidence based upon recent discovéry of work' papers with his alleged alibj - -
name attached. This alibi defense was considered before thé plea was entered and, at the motion
hearing, Applicant never claimed that the defense itself was newly considered; only that work
papers with the alibi name were allegedly newly discovered. In fact, Applicant was well aware
(hat an alibi defense existed when he entered the plea, yet decided to enter the plea anyway.

- " Additionally, Atpplicaiit testified that e originally warited his ex:wife to testify that e
_ was in Florida with her at the time of the burglary, but was ultimately talked into taking the plea
| deal The posmbﬂxty of his ex-wife tesnfymg was a.lso dxscussed at the second PCR hearmg, with
~ the PCR Judge concludm g that Counsel was not ineffective for fallure to assert an allbl defense

F urther, Apphcam alleged Counsel was meffecnve in hls second PCR acuon for glare @an
St

By

== 11
the ahbl defense allegmg that he was m Flonda at the txme of the crimes. | _%% ‘r":
<

Th15 Court ﬁnds that because Applncant knew about the alibi defense sm% re
S

the plea deal, it cannot properly be considered newly discovered evidence. Even 7?80'5{4 pa

3%0 3!8

zug.ﬁ‘

“5

rs

S8

were allegedly ncwljr discovered, the alibi defense is not and, thus, any discovery oi%ew work
papere does not lead this court t6 a different finding than the original PCR court had reached.

. Even if the work papers exist, the impacf these papers would have had during trial court
proceedings was so sthall it does not'warrant relief thiough allowing Applicaiit to withdraw afi” |
otherwise valid plea. This defense was waived by Applicant when he decided to piead. Further,
because ﬁae defense was waived when Applicant deqided to plead, Applicant cannot assert the
defense now; this option is foreclosed. In this case, the waiver and solemn admission Appﬁcant
made at the plea hearing far outweighs any supposed damage towards Applicant by not granting

relief. Therefore, Applicant has failed to show the defénse was valid on its merits and, as such,
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the.case shall be dismissed. - - -
32z
The Court finds that this application must be summarily dismissed for a%é W cofitpl
2o
2

o Statute of Limitations- . -

41\

. with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C.
27-10 to-160. Speciﬁcallsf, the act requires as follows:
- An application for relief filed pursuant to this chapter must be filed within om
year after the entry of a judgment of conviction or within one year after the
sending of the remittitur. to the lower court from an appeal or the ﬁhng of the' ﬁnal

.decision-on. appeal whicheveri is later. - A :

S.C.Code Amn. § 17-27-45(A),

The South Carolina Supreme Court has held that the statute of limitations shall apply to
all applications filed after July 1, 1996. Peloguin v. State, 321 8.C. 468, 469 S.E.2d 606 (1996).
A motion for summary judgment may propz_erl'y» be used to raise the defense of statute of
limitations. _McDonnelI v. Consolidated School District of Alken, 315 S.C. 487, 445 S.E.2d 638
(1994). In addition, S.C. Code Ann. § 17-27-70(c) huthorizes the Court to “grant a motion by
~ either party for summary disposition of [an] application when \it appears from the pleadings ..
that there is no genuine issue of material fact and the moving party is entitled to judgment as a
matter of law.”

Applicant pled to all charges on August 26, 2008. The application was therefore dﬁe on
August 7, 2009. This application was filed on December 5, 2017, well beyond the statutory
filling period. Therefore, the application should be sﬁmmarily dismissed for failure to file within
the time mandz;tcd by Uniform Post-Conviction Procedure Act.

Successive |
. 'The application shall be summarily dismissed because-it is snccessive to Applicant’s

previous PCR application. Courts disfavor successive applications and place the burden on-
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applicants to establish that any new ground raised in a subsequent application ‘could not have
.. been‘earlier raised in a previous application. Foxworth V. State, 275 S.C. 615, 274 S.E.2d 415

- (1981); Arnold v, State; 309 S:C."157, 420 S.E2d 834 (1992). Section17-27-90 of the South
Carolina Code states:

All grounds for relief available to an applicant under this chapter must be ra%eeq in
his original, supplemental, or amended application. Any ground finally =il
adjudicated or not so raised, or knowingly, voluntarily, and intelligently %@m
the proceeding that resulted in the conviction or sentence or in any other = <G =]
‘pioceeding the applicant has taken: o' sécure rehef may not be the basis’ fc 2
subsequent application, unless the court finds'a’ grovind for relief asserted:

for sufficient reason was not asserted or was inadequately ralsed in the origingt, =
supplemental, or amended application.

el

AR g\\&é‘é ﬁlﬂl

Under this statute, successive PCR applications are forbidden unless an applicant can
indicate a “sufficient reason” why new grounds for relief were not raised or were not properly
raised in previous ;a.pplicatiOns. Aice v. State, 305 S.C. 448,409 S.E:2d 392 (1991). Any new
ground raised in a subseqiient application is limited'to thosé: grounds that “could rot iave beén

raised ... in the previous application.” Jd. at "450,':'409-S.E.2d'at 394, If the applicant could have
raised these allééations in a previous application, then the applicant niay not rais¢ those grounds
in successive applications. /d. Appiicant bears the burden of showing the allegations could not
have been previousty raised. Land v. State, 274 S.C. 243, 262 8.E.2d 735 (1 980).

Applicant’s current allegations were or' could have been raised in the proceedings based
on Applicant’s prior PCR application. In fact, even if existent work papers is a new claim,
allegations concerning the alibi defense generally were addressed in previous PCR actions, as
outlined above. Thus, the current application is successive and barred under South Carolina Code
. Annotated Section 17-27-90. Applicant has failed to establish any sufficient reason why he could

not have raised his current allegations in his previous PCR application: Therefore; he has failed

to meet the burden imposed upon him, and the applicatiot shall be dismissed as SUCCESSIVE 1o
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Applicant’s previous PCR application

Conclusion :
Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations thgt would require this Court to grant his
applicati

plication. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice. -

This Court notifies the‘Apphwnt that he inust file and serve a notice of appeal within

thirty days from the receipt by couﬁsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v, State, 305 S.C. 453,
409 S.E2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in seeking

review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek

appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf.

Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures
 for appeal. |

IT IS THEREFORE ORDERED

1. That the Application for Post-Conviction Relief must be denied an 3, =3
dismissed with prejudice; and 2, 2
o )
32 3
P20 0 e
2, The Applicant must be remanded to the custody of the South Camlma}“; —
Department of Cotrections. 2%9,, o m
4% ]
§, 8 w O
AND IT IS SO ORDERED this 3\ _dayof _J/ [1A~ 2030 %”- <
’ en
(NG W\ Y,
LAd\S'ON MCINTOSH

g Judge

' "7 Sevent! Judicial Circuit
lq V&D\su—\_g South Carolina.
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