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‘ STATEMEN T OF ISSUES ON APPEAL

.’ I ‘. Did the trlal Judge err in drsmlssrng Appellant S motron for re- sentencing where a life |

' sentence 1mposed upon an erghteen year old sharmg the same developmental quahtres and -

_charaeterlstrcs as offenders under age erghteen vrolates the federal and state constrtutronal

~‘requirements of an 'individualized_, proportronatevsentence?‘ o R ;/ -

II - Did the trial ]udge e'_rr 1n drsmlssrng .‘Af)";‘)‘ellant’rs m.dtienfor rejsentenciné' Wh"e're a life
sentence imposed u'p‘o.n an .eighteen-.year olgij"(svharing the :’s‘ame tlevelpprnental qualitiea and
. characteriystic.s’ as 6ffenders- nnderf-vage.eizghteen} V.ito:latels the federal ;arid« ’, Is!tate.e,tj)nﬁstitu_ti(jmali

reauirements ‘of eelual .ﬁrdtectien under the,il."aw?, ) | |
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STATEMENT OF THE CASE a : S | | R

. On July 28 1998 Appellant entered gu1lty pleas to two counts of murder pursuant to‘ a
} plea agreement to avord the death penalty R 3 ll 13 20 R 37 269 “The murders occurred
durrng a “drug deal gone bad R 37 269 Appellant gave a statement to the. pohce regardmg
the crrcumstances of the crimes and testrﬁed agamst a co- defendant R. 3, ll 22 23 R. 37- 269
| Pursuant to' the plea agreement the'partres .agreed to life sentences, 'but left‘rt in the judge’s
Adlscretron regarding whether the sentences would be seryed concurrently or consecutrvely R.4,
| 1. 12 18; R. 37- 269 The Honorable John C. Hayes III accepted Appellant s gullty pleas and
, sentenced him to twor consecutrve life: sentences w1thout the' poss1b1hty of parole. “R: 4 ll 12 18;

R. 37- 269 R. 287-296. | | |
, On September 23, 2015 Appellant ﬁled a. motron for re- sentencmg R 4 ll 19- 20 R. |

270 Srmultaneously, Appellant requested the appomtment of counsel R 4, 1. 21 -22; R 271- .-

) 272 On September 19, 2016 Appellant wrote to the Clerk of Court 1nqu1r1ng about the status;of

<t

h1s motions. R 273 The Clerk of Court responded on October 3, 2016, advrsmg Appellant that. -~ ’

| he was erghteen years of age: -at the' trme of hrs arrest, whrch may affect whether he quahfred for |
Juvemle resentencrng R 274 The Clerk forwarded Appellant S letter and the Clerk’s letter to
the Deputy Sollc1tor R 274 The Deputy Sohcrtor wrote to Appellant 1nformmg hrm that his
case would not be reconsrdered due to h1s age R 4 1 23 | ‘R 5; l I; R. 37 269. Appellant frled .
a notrce of appeal R. 5, L 1 R. 37- 269 R. 275 276 On June 7, 2017 Chief Justlce Beatty :

issued an order explarnmg that because the letter from the Deputy Sohcrtor was not a decision,
Appellant_could,nOt» appeal. R. 5".?}1',: 2-7_; R 275—276. Nevertheles_s, VChief{_ﬁJustice Beatty'

provIded his order to the Chief Administ{rative J udge for the Sixteenth Judicial Circuit to ensure 5

R



!

' Appellant s motron ‘was' processed in: the manner spe01f1ed by the Supreme Court s’
’Adrmnrstratlve Order regardmg re- sentencmg mot1ons R 5 1L. 2 7 R 275- 276

Pursuant to a “Memo to Frle” ﬁled on June 28, 2017 the Honorable John C Hayes III

A appornted/Harry Dest to represent Appellant R 277 On September 6 2017 Chlef Justrce B L

i

: ‘Beatty ass1gned the Honorable Grace Gllchrrst Knre to presrde over all matters related to

Appellant s motron for re- sentencrng R 278 279 Judge Knie appomted the Publ1c Defender S

offrce to represent Appellant and establlshed a schedulmg order ini the case R 35, ll 8 9 R. 280- -

281. "On November 6 2017 the state frled a return to Appellant S mot1on for re- sentencrng R.
282-283. In the return the state argued that Appellant was | not ehgrble for any re- sentencrng
"because' “he was not-a minor at the trme of the offense » R. 282 283 Accordrng to the state ‘the:
rcourt was ‘ wrthout legal authorrty to conduct a're- sentenorng.hearrng ” R 282-283. | '-'“ |
| .On November 6, 2017, Judge Kme convened a hearmg on the matter R 1. '~Deputy 2
“"Sollcrtor erly Thompson represented the stateA R 1 Harry Dest and Melrssa Inzerrlloz. -
'represented Appellant R.1. At the conclusron of the hear1ng, Judge Kme took the matter under .
‘advrsement R. 31, 1L 10 19. By an order ﬁled November 27, 2017 Judge Knie granted the 3‘A

‘ state s motron to drsmlss Appellant S request for resentencmg R. 284 286

- On’ November 28 2017 Appellant served hrs notice of appeal ThlS brref follows

e



. 384 S C. 189, 197 682 S.E. 2d 275 279 (Ct App 2009)(quot1ng State V. WllSOH 345 S C l 5-

 ARGUMENT

.~ The trial iudge"erre'd in’ dismissing Appel-lant’,s 'motion for re-sentencing‘ Where a life

sentence 1mposed upon an erghteen vear old sharmg the same developmental quahtles and

* . characteristics -as offendersl*under -age elghteen v1olates the. federal -and 'statevc,onstrtutronalfa

. 7

requirements of an individualized, proportionate sentence. -

Standard of ,revievv‘ .

o

N “In cr1m1nal cases, the appellate court srts to revrew errors of law only > State V. V1ck '

6 545 S. E 2d° 827 829 (2001)) The appellate court 18 “‘bound by the tr1al court s factualv '

f1nd1ngs unless they are clearly erroneous o Id (quotrng erson 345 S C. at 5- 6 545 S E. 2d at

829)‘ The revrewmg court does ot 1 re evaluate the facts based on 1ts own v1ew of the~ o

preponderance of the ev1dence but srmply determmeswhether the’ tr1al court s‘rulrng‘ is supported

e

by any evidence.” State v. Slocumb 412 S.C. 88 91 770 S.E. 2d 436, 438 (Ct. App 2015)

7

sentence will not be overturned absent an: abuse of d1scretlon when the rulrng is based on an error.

~of law or a factual conclusron w1thout ev1dent1ary support * Inre M B.H., 387 S C 323 326

‘ ‘3 11. 20- 21, R 17 ll 4 7, R 37-269. Appellant argued he was entltled to re- sentencmg because'

' Juvemles sentenced to hfe w1thout parole applled equally to Appellant desplte the fact that he '

692 S E 2d 541 542 (2010)

Relevant facts ([.“_ A

,u,

It was undlsputed that at the t1me of the murders Appellant was elghteen years of age. R

the ¢ psychologlcal neuroblologrcal studles underhnlng the cases mandatrng re- sentencrng forv'

:was erghteen years old at the trme of the offense R 6 ll 18 25 R 37 269.



| Appellant explained that as ‘an eighte"en-ye'a'r old he erthibited the. s‘ame characteristics of
ryouth. as those under the age of e1ghteen and as'a result he was srmllarly suuated to those
entitled to resentencrng under controllrng state and federal law. R 7 1. 7 10; R. 37 269
: ‘Further Appellantwexplarned that the oplnlons from the South Carohna Supreme Court and the
United States Supreme’Co_urt relied‘ heavily upon the study o_f braln development not only in
- finding‘ the constitutional i‘vlolationv 'but alsorncreatlng the vfac.tors‘ that co‘.u‘rts.' m'ust conslder "
. when sentencrng Juvemles R 28, 11 ll 19; R 37 269 On thrs pomt Appellant descrrbed how
| the scientific commumty agreed that “brarn development does not fully complete untll the mid-
20s,” and that the brarn develops from the back to the front meamng the prefrontal cortex” is
‘.the “last part of the brarn that 18 developed ? R 8 l 22 R. 9 I 3 Thrs last part is the “port1on
of the brarn deal[lng] wrth the person s ab111ty to assess rrsk thrnk ahead -and regulate emotions. 'l
" This part of the bra1n accordmg to neurosc1ence ' deﬁnes a person s personalrty ” R. 9, L. 3-6;
see'also R 37—269 Studres 1ndlcatedf “the emotlonal reactron between people of the a‘ge‘ ;of 16
‘and 19- years old are basrcally the same ” R.9, ll 7-10; see also R. 37-269.
E ‘Next, Appellant noted that the South Carolma statutory scheme acknowledged that
“children are dlfferent” and that those drfferences dontinue past the age of 18. R. 9, ll 14-22.
3 Specrfrcally, Appellant pomted to’ the Youthful Offender Act whrch provrdes drfferent treatment o
for md1v1duals between the ages of seventeen and twenty six. R. 9, ll 14- 23 see also R 28 l
20 - R. 29 1. 8; R. 37- 269 The Act recognrzes the capac1ty of rehablhtatlon among youthful -
offenders, 1nclud1ng those beyond the age of erghteen by requlrlng that certarn educatlonal and p'
| housrng opportun1t1es be afforded to{them R 9; 1. 14-23; see also R. 37 269. There is even a
N

R specral parole system for 1nd1v1duals between ages seventeen and twenty six.  R. 37 269

Remarkrng upon the Supreme Court s acknowledgement that the age of elghteen was
. 9 [ .



-ar-‘bi,tra'r'y and that “the qualities that distinguish juVeniles do not disappear when the .individual

‘- turhs 18, Appellant noted that if he were under eighteEn; he vv‘ould? be entitled to res_entencing, e

accordi‘ng to' the states’. argument7 but not entitled to re'Se'ntencing as an eighteen-year-old despite -
‘ _the fact that “the neurosc1ence the bra1n development and the psycholog1cal factors are the same

~for both a 17- year old as one that s e1ther 18 or l9 > R. -10,~'~ ll.‘ 1-11 Rely1ng upon these"

i
} -

-smulantres at least two other Jurtsd1ct1ons held that youth must be cons1dered when sentencmg
those over the age of elghteen R. 10 1. 12 15 R 37 269

* Under the state’s argurment Appellant,ﬁ“desmte being similaily situated,” would not be

able to’ show how youth i‘mpacted his c"r:imesfand how he’ has;b'e_en rehabilitated ‘while o
~ incarcerated. R. 11;ll.,5—9'. Over _the-course of almost tvventy years of inCarcer‘ation Appellant
-. made signiﬁcant progress to‘Ward' rehabilitation R 11 ll 10-11; R.. 37 269. - He was 1n a-

AN TP

character behav1oral unit,” “a spec1al un1t 1ns1de the Department of Correctrons for those who

1-

| have demonstrated that they can comply wrth the rules of the Department of Correctlons and are
‘on good behavror ? R 11 11. 13 18; R 37 269 Appellant had a-positive work’ hrstory w1th1n the

‘prison and partlcrpated in a program to deter young people from a life of crrme R. 11 11. 18- 23; |

g . . . o
;.& . o . . . SN

R.37269. -

The state’ argued that Appellant‘i\vas 'not‘entitled to an individualized' sentenCing
. . 3
' proceedmg dur1ng Wthh the constrtutronal 1mpact of l’llS youth would be cons1dered because he

" was erghteen years of-age at the tlme of the offense R. 15, 1. 4- lO Accordlng to the state' ’

' erghteen was the age of majonty 1n South Carolma entltlmg a person to vote go to war buy

1]
A

' ﬁrearms enter 1nto contracts, .and marry R 15 ll 8 16 Although it cannot be dlsputed that the
4 Unrted States Supreme Court and ‘the South Carohna Supreme Court never'consr‘dered Whether

the brain science requﬂired consideration of the constitutlonal significance of youth for individuals
' !



aged‘ eighteen :theistate'clai'rned both courts had “,already :considered.l'that.” R 16 ll.:l’7-‘23.-. ‘

Thus, in the state’s mmd Appellant was askmg to “re- lltrgate What the case law has already |

'_ determmed and settled ” R. 16 ll 23 25 R 18 ll 8- ll

In addltron to the state’s 'argument 'that “the law'wlas settled ” the state argued that a

- B requrrement that Judges cons1der. the const1tut1onal’ srgmﬁcance of youth during sentencmg
would open “a Pandora’ s Box ? R 23 ll 11 14 : . |

When do we. then l1m1t that" ‘ .1 . “ ' h

Well then every person 'who sv'under 207 V

Cal,

Will it be under 2 l 7

Will it be 25 as the defense suggested when they said that, that the mmd and the
‘brain of a.young person changes-all the way and develops all the way up. to' 25-
years of age or would we say that certain people.can be in their 30s/and 40s and
have it apply, and-then we’ ‘have to consider those - - may. make certain
considerations for them because they . weren’t as well educated or they were
“slower mentally or they had other mental health issues that prohlbrted them from
' understandmg everythrng and they acted lrke children even though they were
adults. ’ ~ : »

This Pandora’s Box can not be openedi'because_it Woul‘d_'be irhpossible for the
court to go-back-and do all those :things. It would be unjust for the court to go -
back and do all those thrngs S - : -

R. 23,1 15-R. 24 l.-6. In other words the state argued Appellant s posmon should not be

adopted, desprte any constrtutlonal’srgmﬁcance, because{ comphance would be »hard and time-

' consummg

Ultrmately, Judge Kme demed Appellant S motlon for resentencrng R 284 256 Judge :
~ Knie concluded that the rrght toa resentencmg proceedmg dué to the fallure of courts to con51der

' ,' the constltutlonal 1mpact of youth ‘was‘ llmrted to defendants,under erghteen years of age’ at the

time of the offense. R. 284 286 Thus J udge Knre found Appellant was ferghteen years old at the ,‘ |

trme of the offense and therefore not entrtled to resentencrng R 284 286

Y



DiscuSSion A LR
The Elghth Amendment to the Unrted States Constrtutron bars cruel- and Unusual

punrshments ”- U S Const amend VIIL “The basrc concept underlyrng the Erghth Amendment'

is nothrng less ‘thari the dlgnlty of man. ... The Amendment must draw 1ts meanrng from the

1, evolvrng standards of decency that mark the progress of a maturrng socrety Trop v. Dulles,
i R v . .
356 U. S 86, 100-101 (1958) ““To determrne whether a punrsMent'ls cruel and'unusual courts

- must look beyond hrstoncal conceptrons to the evolvrng standards of decency that mark the

 progress of a maturlng soc1ety ) Graham V. Florrda 560 U.S. 48 58 (2010) (quotrng Estelle v. -

Gamble 429 U. S 97, 102 (1976)) “Embodled in the Constrtutron S ban on cruel and unusual'
4 . punishment is the precept of ]LlSthC that pumshment for the crime should be graduated and

vproportroned to. [the] ‘offense.” Id at 59 (quotmg Weems v. United States 217-U.S. 349, 367T B

. (1910)) Srmrlarly, the South Carohna Constrtutron prohrbrts “cruel,” “corporal ” and unus_ual |

‘punrshments 8. C Const art. I § 15

N

Recently, in Mlller V. Alabama 567 U. S 460 (2012) the Unlted States Supreme Court

held that a mandatory sentence of lrfe wrthout parole for Juvenrle homrcrde offenders v1olates the ‘
Eighth Amendment s prohrbrtlonvon cru'el ‘and unusual punrshment; The Court _determmed that
the Eighth Amendment requrred the sentencer ‘to take.vinto"acc’ount how chddreh are different
and how‘those drfferences counsel agarnst 1rrevocably sentencrng them to 'a hfetrme' in prrson

-Id. at479. .-

Followmg Mrller one of the questrons confrontmg courts has been What constitutes a
“juvenile.” In order to answer thrs questron a revrew the evolution of the Court s Erghth

‘_ Arnendment Junsprudence is of assrstance and of partrcular import to Appellant s appeal.,



~»“
\

Over the years the cases addressmg the proportionality of sentences have developed along B

)

two general lines. The first 1s concemed With the particular c1rcumstances of the case and whether .

AN

.. the defendant’s sentence fOr aterm of— ye’ars 'is*grossly. disproportionate given the.partiCularl offense; o

B Graham 560 US at 59 Harmelin v Michigan 501 US 957 1005 (1991) -The' second. ,'

claSSification of cases is concemed With categorical rules as. applied to classes of offenses or classes

"; of offenders. Graham 560 U. S at 60 61 ~ For example Su‘preme Court categorical rulings related

to categories of offenses prohibit the impos1tion of the death: penalty for non- horniCide crimes " -

,{'

“"again"st individuals Id (Citing Kennedv A LouiSiana 554" US 407 (2008)) Categorical rulings

N prior to Graham prohibited the death penalty for defendants who committed their crimes before the -

. age of eighteen Roper v Simmons 543 U S 551 (2005) or whose intellectual functioning I in a

" low range, Atkins v Virginia 536 U.S. 304 (2002) Graham 560 U.S. at 61

When adopting categorical proportionality rules the Court first cons1ders objective indicia v

- of soc1ety s standards as expressed in legislative enactments and state practice to determine

" Whether there is a national consensus against the sentencmg practice at ISSUC.' Id.-at 61 (quoting -

Roge 543 U.S. at 572) Generally, the Court has relied on' social science data and statistics to

discern * soc1ety s evolVing standards of decency " oper 543 U S. at 560 77 “[G]uided by the '

standards elaborated by controlling precedents and by the Court s own understanding and

' interpretation of the Eighth Amendment s text history, meaning, and purpose the Court 1n the "
‘exerCise of its own independent Judgment then deterrmnes whether the, punishment in question ‘

S Violates the Eighth Amendment of the Constitution Graham 560 U S. at 61 (quoting Kennedy V. . ', S

i
e :

_LouiSiana 554 U.S. 407 421 (2008)) ST :'."l

In Roper the Supreme Court established a categorical ban on the death penalty for Juveniles - ‘

, ; relying in‘large part on soc1al sc1ence' _research indicating that youths have aﬂlessen_ed cu_lpability and.

K



are less deserving of themostseverepumshments 543 US at ._569-7'5' Juvemle offenders are

B fundamentally dlfferent from adults for purposes of sentencmg for three reasons: (l) they are~

/

' 1mmature and have ‘an underdeveloped sense of responsrbrhty, (2)1they : ‘are more vulnerable or
) susceptrble to negat1ve 1nﬂuences and out51de pressures 1nclud1ng peer pressure and (3) therr. ’

characters are not as well formed” as adults Id at 569 70 (mtemal c1tatrons ormtted) It is
- difficult jeven_for expert‘ psychologists;_to‘,dif_ferentiate between the juvenile*offender .whose Crlme ‘
. reflects unfortunate yet“t‘ran_sient iimmaturity’,van'd{ the'trare juvenile' o‘ffender»,whose crime‘reﬂects"'

irreparable“'corruption.”_.' Id at- 573 Therefore ]uvenrle offenders cannot wrth rel1ab111ty be : -

~r" -«

o class‘lﬁed among the worst-offenders_.” ! kl_ While [a] Juvemle is not absolved of responsrbrlrty for

Yo J

his actfons,”_'hjstransgresSions are “‘not‘_asi‘morally reprehensrble as that of an adult.”,. Graham, 560
US at 6_8~(intemal .ci‘tations"or.rlj‘tt'ed)..»
f S1Xteen year old Terrance Graham was charged wrth armed burglary and. attempted armed'

; robbery of a barbeque restau'rant. Id at 53 Graham entered gurlty pleas to both charges pursuant'

¥

- toa plea agreement The tr1al court wrthheld adjudrcatron of guilt as to both charges and sentenced L

Graham to co_ncurrent three'—year terms"of ‘-probatron‘vvrth Jall trme. ’ & at 54 - Shortly _thereafter,

TN .
L7

| when Graham was"seventeen-years‘-old he’ Was -arrested'again ‘wand charged with home in'vaSion
robbery Graham s probat1on ofﬁcer charged Graham wrth Vrolatmg the terms of hrs probatlon by. "
possessmg a ﬁrearm commrttmg cr1mes and ‘assocratmg Wlth persons engagmg in cr1mrnal.
. actlvrty. ;When. ‘Graham, appeared bef_ore_l- 'fthe- t(rral‘ court»:lvhere he mamtar’ned he- had' no,
.invo_lvie‘ment 1n the home invasion’ ‘robb"'ery’,: he ‘admltted}'toj‘v‘iolating hlS probation by,fleeingar're;st:z
even though the trial court femphaslied-that ;theadrrnssion‘clould ;ex‘pose him to a li‘fe_ sentﬂence;based

» ",on his previous‘ charges. Id at55j. o |



After finding Graham had violated ‘his"probation,ithe trial\judge,. in hlS discretiOn;‘sentenced'
. ~Graham to the maximum sentence of life.ﬁ.During the sentencing proceeding, the judge provided his

. reasonmg for the sentence “We can t do anything to deter you ThlS is the way you are gomg to

/

: leadvyour life.. [T]hat 1s where we are today is I don t'see where I can do anything to help you :
any further.” Id..at 56 57 Florlda had abohshed 1ts parole system accordlngly, the life sentence .
' .gave Graham no possrbility of release unless he was granted executive clemency Id. at 57
The Supreme Court held that “for a Juvenile offender who d1d not commit honn01de the,;-“
Eighth Amendment forbids the sentenc_e of life without parole.” Id. at 74. Just,as the Court did in"
Roper, the .Graham ‘Court, relied upon, d,eyelopments‘_r in’ social science demonstrating "the )
fundamental 'differencestbetween juveniles and".adults:
[D]evelopments in psychology and brain science continue to show fundamental
differences between Juvenile and adult minds. For. example parts .of the brain
involved in behavior control continue to mature through late adolescence. Juveniles o
‘are more capable of change than are adults, and their actions are less likely to be
evidence of irretrievably depraved character than are the actions of -adults. It -
remains true that from a moral standpomt it would be misgu1ded to equate the

faihngs of a minor with those of .an adult, for a greater pos51bihty exists that a !
minor’s character deficiencies will be reformed : o

: Q at 68 (1nternal cxtatlons o'mitted)..’

| The Court—ex_plained the decision was “nec‘essa"ryto prevent:- the pos'sibility'that lilfelwithout
parole senten‘ces‘will be imposed ‘on ijuvenilenon’-homicide oftenders who are.notjsuil‘-iciently
B culpable to mierit that punishment ” Id at 74. Although ‘[a] state is- not required to guarantee the & '

eventual ‘freedom to a Juvenile ‘offender conv1cted -of a_.non-honncrde _crime,, the state must ‘give

~

- defendants like Graham some meaningful opportunity to obtain’ release based on demonstrated

BN

. maturity and rehabihtation. Q at’ 75. “ [W]hile the Eighth Amendment forbids a State from‘_ )

/
T

imposing a life without parol_e sente‘nce’on a Juv’enile non—honu01de offender, it does not _require the

state to. release that offender during his&na’tural life.” Id. “The Eighth Amendment does not- it

: 1'11“. -



foreclose the possrbrhty that uersons conylcted of non hormcrde crrmes comrrntted before adulthood
~owill remam behind bars for 11fe It does f}OI'bld states from makmg the Judgment at, the outset that"
, those offenders never Will-be fitto reente_r society.” Id.«., | | | . .

| Whrle explammg its ratlonale the Graham Court noted that a hfe wrthout parole sentence is,

the “second most’ severe penalty perrmtted by law Id at 69 (1ntemal c1tatrons onutted) '
Addltronally, “11fe wrthout parole sentences share some characterrstlcs wrth death sentences that are
shared by no othe'r‘:sentences; Such a sentence alters the offender S llfe by a forfelture that 1sﬂ
1rrevocable ” 1d.. for a Juvernle offender a hfe‘w\lthout parole sentence means denra] of hope; it .

"' ‘means :that good behaViOr and cliaracter improvemen't' a're' 'immaterial;' i't,means' that whateVer the , |

- s future rmght hold in store for ‘the mrnd and spmt [of the convrct] he wrll remain in prrson for the

rest of his days 7 Id at 70 (quotmg Naovarath v. State 779 P 2d 944 (Nev 1989)) Addrtronally,.

the Graham Court ‘observed th_at a Juyenrle offender -{‘s‘en‘tenced to hfe Wrthout parole wrll on average
serve mo:re:_‘year's and al greater percentage\of h1s life.‘in prison than ’an“ aduft offe'njder_‘.. “A 1‘67year- .
old and a 75—year-old each‘sentenced‘ to life fiyyithout'parolef‘r‘eceiye-the :samev,;pu(nishrnent in name
‘only.”. ld_ . ) | x | V o ' -

.“Finafly,the Graham Court "conc'luded.that its Vnew categoric'al _m'le “gives allt’juvenilev non-l .
" homicide offenders- a chance 'to demonstrate-'maturity"‘and reform Id at 79 “Life_'in 'prison‘

wrthout the possrbrhty of parole grves no chance for reconcrhatron w1th soc1ety, no hope 7 Id.

.

- However, “[m]aturity c_an‘vlead tothat consrdered reﬂectron which is the foundation for remorse,

\' ! renewal; and rehabilitation.' d. A ,young person who knows that heé or she‘..has no chance to ..
leave prison' before life’s end has \lit_tle incentive to become a responsible individual.” Id. By
imposing a “categorical rule.against life without parole for juvenile non-homicide offenders,” the ..

c
; .
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Court avoided “the.perverse consequences in which the lack of maturity that led to an offender’s .=

crime is reinforced by the prison term.” Id.

" In Miller v. Alabvarna;'5:67 US 460 (2012),.the United States "Sunremei' Court 'c‘ontinued '
- the evolution of Eighth Amendment ju'r'isp‘rudence., The Court‘e)lttended the réasonin‘go!f Roper. '
and Graham by holding that a.nl:andator‘y sentenceof_ life'wi‘thou_t parole for ju'venile”ho_micide

offenders also ,Violates the Eighth‘A"nlendment’s prohibition on _c'ruel and unusual pu_nishrnent.
- This was a categorical ban. However, the Court further explained that while the decision did not
foreclose ‘imposition of a sentence without the possibility of a parole on.a juyenile convicted of a

homicide offense, the Court réquired the sentencer “to take into account how children.are
* different, and how thosedifferences counsel against i.rre\"/o‘cably sentencing them to a lifetime in
prrson ” 1d. at 479.

- The Mrller Court explamed “chrldren are . constrtutronally dlfferent from adults for )

| purposes of sentencmg I at 471 "The Mrller Court reserved ruling on Whether Juvemles :

.

could ever be sentenced to LWOP Id at 480 The Mlller Court repeatedly focused on the'

RN

'notlon that the character traits of chlldren are “more - transrtory and less flxed” to explaln 1ts,' ) 5

" : )
o holdmg and reasonmg 1d. at 471 Chrldren by deﬁmtlon lack maturrty and respons1b111ty, thus

' they. arel more likely to act with ¢ recklessness 1mpulsw1ty, and needless risk- takmg 7 Id. The
. Court eloquently explained that due-_to the:-lnpate ‘characterlstlcs of' chlldren'at,;large,;there isa
, “‘g'reat difﬁculty of distingulshing:atgthis e‘ar.ly ageﬂhetween the'juvenile offender whose crime |
reflects unfortunate "yet transient immaturit’)-i;‘and the.rare jvuvenile offender whose crlrne;ref_leCts :
4irrepar‘able corrunti'on.’ Id at 479 (1nternal quotatlon onntted) In fact the Court" stated- .
| '_ 1ncorr1g1b1l1ty is inconsistent w1th youth 7 Id at 473 (1nternal quotauon ormtted) The Court
- emphasrzed the potentral for reforrn presentu\nﬁ‘all Juvenlles.' ,The ?ourt enlphas1.z¢d'that s

‘'youth i is
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59

i'more than a chronological fact the mltrgatmg quahtles of youth and noted [i]tv is a time of
1mmatur1ty, nrespons1b1hty, 1mpetuousness[] and recklessness Id at 476 (quotrng Eddmgs V.

Oklahoma 455 U.S. 104, 115 (1982))

Although the M1ller Court did not hold LWOP to be an unconstltutlonal sentence 1n non-

mandatory sentencmg*schemes ‘the Court «held Erghth- Amendment Jurlsprudence, governlng :

1mpos1t1on of death sentences apphed equally to cases 1nvolv1ng Juvemles facrng the poss1b1hty

of LWOP. Id. at 481 482 The Court s dec1s1on created a presumptron against LWOP sentences '

for ]UVCI‘[I]CS and most 1mportantly, the Court 1mported the’ prrnmples of capltal sentencrng into

cases where Juvenlles face the possrbrhty of LWOP Specrﬁcally, the court explamed that “death is

different” and “chlldren are dlfferent too.” Id at 481

'.' “The Eighth . Amendment’s 'prohjbitiOn of cruel and unusual punishment ‘guarantees

v1ndrv1duals the right not to be subjected to excessrve sanctrons ” Id at 471 (quotmg Roper 543 ,

U.S. at 560) The Mrller Court emphasrzed ‘that “proport1onallty is central to the Erghth '

Amendment 7 Id. (quotlng Graham 130 S. Ct at 2021) Focusmg on the concept of 1nd1v1dualrzed

!
~ sentencing, the Court recogmzed that chlldren are constrtut1onally d1fferent from adults for
purposes of sentencing.”‘- Id. .Children "»“have“diminished culpability_and greater prOspects for

(131

reform ” and therefore they are less deservmg of the most severe punlshments o Id at 469
(quotlng Graham 560 U. S at 68) [T]he drst1nct1ve attrrbutes of youth drmmrsh penologrcal

Just1ﬁcatrons for i 1mpos1ng the harshest sentences on Juvemle offenders even when they comnnt

| terrlble cr1mes.” Id. at 472.‘ As a result [a]n offender S age is relevant to the Elghth Amendment

Graham, 560 U.S. at 76. In light of the relevance to the ban on cru'el and'unus‘ual ‘pumshment '

1mpos1t10n of a State s most severe penaltles on ]uvemle offenders cannot proceed as though they

- were. not ch11dren ” M1ller 567 U S. at 474

14
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- 'Id at 477 The Court requrred sentencers to take 1nt account how ch1

4 o

L those drfferences counsel agamst 1rrevocably sentencrng them to a llfetrme m prrson

ldren are dlffe

'.., -

‘A‘,

rent and how

Id at 480




| Accordmg to the Court Mrller unequlvocally held that youth has a constrtutlonalf o

,4, .,a .

drmensron when determrnrng the approprlateness of a hfetlme of 1ncarceratron with no

/possrbrhty of parole ' Id at 542 765 SE2d at 576 Thus the* Court _determmed .“an.~ K

:'\.

1nd1v1duahzed sentencmg proceedmg before 1mposmg a sentence of hfe w1thout parole on a

Juvemle offender was requ1red Id Recognrzrng that Mrller “dld not expressly extend its ruling - |

: to states such as South Carolma whose sentencmg scheme permzts a lrfe Wrthout parole sentence SR

" to be 1mposed on a Juvemle offender but does not mandate it,” the South Carolrna Supreme

| :“Court ‘held 1t “must grve effect to the proportlonahty ratronale 1ntegral to Mrller S, holdmg _

“. L

youth has constltutlonal'srgmﬁcance Id at 542 543 765 S. E 2d: at 576. Therefore youth "
“must be afforded adequate werght in sentencrng 7 1d. at 543 765 S E 2d at 576
The sentencrng court must consrder the followmg factors in, craftmg a sentence"

" proportional to the offense and the Juven'rle"offender' .
(1) the- chronologrcal age of the offender and the hallmark features of youth S

. mcludmg 1mmatur1ty impetuosity,. and fallure to appreciate " the risks” and ¢ - -

+ consequence; (2) the family and home envrronment that surrounded the offender;
(3) - the circumstances of the homicide offense, including the extent of the N
“offender’s- part1c1patlon in the conduct and how farmlral and peer pressures may *

~ have affected him; (4) the mcompetencres associated wrth youth—for example, |

the offender’s- inability to deal® wrth police. officers or prosecutors (1nclud1ng ona
pléa agreement) or. the offender 1ncapacrty to assist his own attorneys; and 5)
the possibility of. rehabrhtatron ' : ~

. at 544 765 S. E 2d at 577 (mternal quotatrons omrtted) Whrle not requmng the sentencmg
: _proceedrngs to “mirror the penalty phase of a caprtal case the Court determmed the type of

. m1t1gat1ng evrdence permrtted in death penalty sentencrng hearings unquestionably has relevance

-
R

to Juvemle life wrthout parole sentencmg hearmgs 1n add1t10n to the M1ller factors Id at 544-

7

45,765 S.E.2d at 577, <
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Two ye:ars"after the South'Carolina 'S‘upremexcourt’s' 'decision 1n Aiken, the: Supreme

-Court of the United States addressed the - retroactrvrty questron of Mlller Montgomerv V.

Loulsrana 136 S Ct 718 (2016) In 11ne wrth our. Court S Alken opinion, the ngh Court held that
M1ller announced a new substantlve constrtutlonal rule that Was retroactlve on state collateral :
| TeView. Montgomery 136 S Ct at 732 36 However the Court S oplnron answered more than '
the retroactivity questron. - “ | o | o

In 1963, Henry Montgomery was seventeen years old Id at 725 He shot and k.ilil'eda
deputy sherrff Id He was sentenced to death for the ¢ crime, but hlS conviction was reversed by
'. the state supreme court. Id'.‘»':'Upon re,—trial- the' Jury' 'returned a verdlct of gurlty wrthout capltal
_ 'punrshment Id. Accordmg to state law the Judge was. requrred to 1mpose LWOP Id. at 726.
“The sentence was automatrc upon the Jury S verdrct SO Montgomery had no opportunrty to
present rmtrgatlon evrdence to Justlfy a less severe sentence » Id At the time of his appeal to the
United States SupremeCourt,‘ Monthmery was siXty—nine years old, havrng “spent almost ‘hrs.
entire life in prison.” Q . | | | l |
When Mlon_tgomery challeng’ed*‘his 'sentence_ hased upon the m decision,:v the state
: coult held he was not efntitled:‘ :tO'relief';;becaus'e Mil‘ler‘ was not retroactive on collate'ral rev1ew :
' Montgomery 136 S Ct: ’at 727 In dec1d1ng that Miller’ s prohrbltlon on mandatory hfe wrthout
parole for Juvenrle offenders announced a new substantrve rule that must be retroactrve the

',.

Court revealed much about itsfpr‘ior opinion in, Miller Montgomerv, 136 S.Ct. at 732. “The‘, ‘

(

‘foundation stone’ for Miller’"s;vanalysis ‘was "the “Court s 11ne of precedent holdmg certam o

IV pumshments drsproportlonate when apphed to ]uVCl’lllCS Montgomery 136 S Ct at 732 The -

,, S

“starting premlse is the pr1nc1ple that chlldren are constltutlonally dlfferent from adults for _

17
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V'purposes of sentencrng” that “result from children s dimimshed culpability and greater prospects' a
- . /

NN

" for reform.” Id (1nternal quotation omitted) ". ) S
. The Court further notediMiller. ‘recfognized' _“thatla sentencer might encounter the, rare

- Juvenile offender Who exhibits such 1rretr1evable deprav1ty that rehabilitation 1s 1mposs1ble andt

l-cl

life without parole is justi'fied.( Montgomery 136 S Ct at 733 However ‘in hght of children s

dimmished culpability ‘and heightened capaC1ty for change Miller made clear that appropriate o

{

"‘-ufoccasmns for sentencmg Juveniles to this harshest p0551ble penalty Wlll be. uncommon ” Id at

,733 34 (1nternal quotations omitted) Therefore Miller “did more than require a sentencer to', |

con51der a ]uvenile offender s youth before 1mposmg life Without parole it established that the

‘penological Justifications for life w1thout parole collapse in hght of the distinctive attributes of o

' youth ” 1d. at 734 (mternal quotations omitted) o - .,

‘Because Miller determined that sentencmg a child to life wrthout parole'is excessrve for
all.but;_..the_rare- juvenile offender ,vvhose_{fcrime._re"__flect_sﬁ_irreparable corruption, /’it'rendered lifei o
| without parole an unconstitutional:penalty 'for"'a'-cllassl of d_efendants because o’f‘their status —that
is, juvenile offenders ‘whose 'crimes' re‘ﬂect the transient, immaturity ;)f youth'.” Id; (internal

- 8

e

c1tations and quotations omitted) Miller barred “life without parole” “for all but the rarest of

‘ juvenile offenders those 'whose crimes reﬂect per‘manent' 1ncorrig1bility Id : “Even if a court

. e

/

con51ders a child’s age before sentencmg him or her to a llfetlme in prison that sentence still

violates the Eighth Amendment for a Chlld Whose crime reflects unfortunate yet :tran51ent

N . . ) » ) L .’ L « _,' P - ", ' . . - ) ‘ ‘-‘.. ,‘ - ‘ . » )
immaturity.” Id. (internal quotations omitted). R S

“A hearing Awhere youth an'd its a'ttendant-‘ characteriStics are ‘considered ‘as sentencing'

factors i 1s necessary to separate those Juveniles who may be sentenced to hfe w1thout parole from S

those who may no_t.” _Id at 735 It is the hearing that gives effect to Miller s substantivey

P



holding " that life’ without parole is an ‘exc‘essiye sentence for children whose crimes reflect |
. transient immaturity.” Id. The Court concluded that M'ontgome’ry and others like him “must be
. . -» T/Y . <-.\- ' . ‘.\ A,"' ‘:“;:‘_;“ P - . . . :‘ .

given the opportunity to show their cfime did not reflect irreparable corruption; and, if it did not,

" their hope for some yearsof life outside prifs‘on walls must be restored.” Id. at 736:37.

- "Having set 'the'-’sCene‘establishedb’yi}lthe decisions of‘ the Supreme'Court of the,'United '
' States and. the South Carolina‘ Supreme’ Court, the answer to the question initially posed — what
C constitutes a juvenile - ‘beCOmes clear.; The,Eighth Amendment bars not only life sentences for'

N | 1nd1v1duals under age elghteen but it'also bars life sentences for 1nd1v1duals aged eighteen and_

B —“A

, who share the same developmental qualities and characteristics as 1nd1v1duals under age

v

- eighteen.

ISR

Appellant readlly admits the Supreme Court expressly limited its holdmg to thoske under' o

the age of 18 at the time of their crlmes ? Miller 567 U S. at 465 However, th1s limitatlon

cannot andmustnotend the 1nqu1ry O S w .

When 1nterpret1ng Mlller the South Carolina Supreme Court in Aiken explained that

9% &

. although the relevant state statute defined ‘-‘a.,juv.enile ‘as a person less than seventeen years of L
: age the Court conS1dered Juveniles to be 1nd1v1duals under eighteen ' m. lme w1th the United'
States Supreme Court s opmion Aiken 410 S. C at 537 n. 1 765 S E 2d at 573 n. 1 Thus '
Appellant must admlt the state supreme court s opimon lirrnted 1ts scope to- those under age

| eighteen. | Importantly, the So‘_uth Car0hna I’:eglslature amended its s_tatute 1n 2016‘. to define a’f
child or 'juvenile.as a person les's than"eighteen ye,arso,f age,xrecognizing that t.he 'chronological”
age tat whlch soc1ety recogmzes a juvemle evolves w1th the behav1oral and socral science

available See S C Code Ann § 63 l9 20(1) (effective July 1, 2019)

19 . ""‘i". S



Ex'amining the reasoning in 'vMiller and ‘Graham‘ coupled with the Court’s: juri’sprudenc’e
concerning‘ age in the death penalty context s‘upport'S-Appellant’s argument for'ei(tending t_he'banl

on life sentences to those eighteen years ‘of age. when the individuals:”share the’ same -

c.haracteristicsi.as those‘under age;eighteen.' As explained? the impetus,- for Miller and Graham -
was not chronological age vbutlvy'as.. the characteristics of in'dividuals associatedl with'that 'age.
_“The relevance of youth as a mitigatmg factor derives from the fact that the s1gnature qualities of =
youth are.tran51ent as 1nd1v1duals mature the 1mpetuousness and recklessness that may dommate ‘
‘ : -

in younger years can subsrde ? Graham 560 U S. at 570

In Stanford V. Kentucky, 492 U.S. 361 369 (1989) the Supreme Court reJected the

notlon that the Eighth Amendment prohiblted 1mposrtion of the death penalty on those between
- fifteen and e1ghteen years of"age at the tlme'of the offense. Just the “year before, the Court'

concluded the Eighth. Amendment proh1b1ted the execution of a person who was under sixteen

, years of age at the time of h1s or her offense Thompson V. Oklahoma 487 U. S 815, 836 (1988)

The Court found “broad agreement on the proposrtion that adolescents as a class are less mature o
) . ’\ .

and responsible than adults. ' & at 834. The Court. “endorsed the proposmon ‘that less

culpability.: ‘should a‘ttach to ap?crime" committed by ajuyenile than to a comparable crimetv
. committed by an ajdult.".’..: 1(_1_ at 835, .“AG-iV,eh the lesser_culpability of the J:_uyenile.of_fender; the =*
teenager’s capacity for growth;’. and soci_ety?s fiduc‘iar’y obligations to its children,” retribution as
- a goal for i_mpos'ition of the death penalty “is‘»”simply inapplicable to the execution of a 1'5'-y¢ar-__ ;
-old offender;” Id. at 836 ./VLikewise " the;’{C‘ourt found"t“the -deterrence ‘rationale 1s equall.yh

L1y

"unacceptable [f]or such a young offender ” Id After noting the few number of arrests for
-w1llful homrcrde by persons under -age s1xteen and the consequent 1mprobability that excludmg '

* younger persons from the class eli'gible- for th_e death penalty would dimimsh the deterrent effect -

20



of capital pumshment on the majorrty of offenders the Court explamed the potentral deterrent.

value of the death sentence for those under s1xteen was 1nsrgn1ﬁcant because (l) “[t]he o

L lrkehhood that the. teenage offender has made the kmd of cost beneﬁt analysrs that attaches anyv,

werght to the poss1b111ty is sO remote as to be V1rtually nonexrstent and (2) even 1f a young :

- person engages in such a calculatron 1t is fancrful to beheve that he would be deterred by the ,' :

>_' e
AN

knowledge that a small number of persons hrs age have been executed durmg the 20th century.”” o

I at837-838. SR
. SiXteen years later,:?Whenr_the Court confr_onted'the,issue of the constitutionality of the :

| death ‘penalty for fthose" under. veighteen“again, theCourt oyerruled Stanford, ﬁvndlngthe Eighth : =
Amendment categorrcally barred 1mposrtron of a death sentence on someone under age e1ghteen ‘
~’4 B_o_& 543 U.S. at 575 The Court recognlzed that “[d]rawrng the lme at [elghteen] years of age "
. [Was] subject of course; to the ob]ectrons always rarsed agamst categorlcal rules The qualrtres. :
that drstrngursh Juvemles from adults do not drsappear When an 1nd1vrdual turns [erghteen] | By r

the same token some under [e1ghteen] have already attarned a level of maturrty some adults wrll -

* never reach ..... . The age of [erghteen] is the pomt where soc1ety draws the lrne for many purposes

between chrldhood and adulthood ”» Roper, 543 U S ‘at 574 Thus the Court concluded it was

“the age at wh1ch the lme for death elrgrbrhty ought to rest v Id In other words the Court drew
the line at erghteen years of age because that was the questlon presented in the case and that was .

where the then currerit preva1lrng socretal norms, drew the'line for adulthood

The Supreme Court S trrlogy of cases Roper Graham and Mrller emphas1zed therr' '
relia_nce on the grong body of sr‘:rentlﬁjc_ e_\v((rden_ce,establrshmg 's1gn1f1cant drfferences between_ o

“adult and juvenile brains, which .the 'Court deemed'to be of .conStltutional import';‘ Despite the -

Court’s categorization of juveniles relative to chronological age, the focus of the decisions was -
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the psycholog1cal and behav1oral aspects 1nherent to- the age group Therefore the decrslons»'* -
Vmust be applled 10 1nd1v1duals regardless of chronologrcal age who share the psychologlcal and

. behavioral character1st1cs that~compelled the 'c,ategorlcal bar of the death-‘penalty‘-'and lifé - -
sentences-on individuals under age eighteen. |

The Supreme Court of 'Washington held ‘»‘atrial court muStbehllOwed to consider youth .

asa mrtlgatmg factor when 1mpos1ng a sentence on an offender ” State v. O’ Dell 358 p. 3d 359

»r et ' »z

; 366 (Wash 2015) The court explarned that based on “‘advances in scrent1f1c llterature it is_‘
: known that “agefm‘ays.we'll 'rnitigate‘ a;def\endant’,s'culpabrlrty,‘gjeven if that defendant is over the
age-of 18.” 1d. The court-acknowledged that “age is not a per se mitigating factor automatically

entitling every youthful defendant‘t"o an ’eXceptional.sentence.” 1Id. Nevertheless. -the court was’

‘ compelled o conclude that youth may, 1n fact relate to [a defendant s] crlme based 'upo‘n k

".. R A

what we know today about adolescents cogmtlve and emotlonal development Id.~ (internal -

2 “

citatiOn omitted, alteration in{ original) The court explamed youth can’ amount to a

B substantral and compelhng factor in partlcular cases, Just1fymg a sentence below the standard y

. range ” Id ’

.

- The Washmgton Court rrecognrzed that‘ [u]n'til full neurological; m'atur’ity,‘ young people

2

. in general have less abrlrty to. control the1r emotlons clearly 1dent1fy consequences and make
reasoned dec1srons than they Wlll when they enter the1r late twentres and beyond ” Id ‘at. 364-" o
365. The court accepted the sc_i_entific .literature )re,’vea‘ling the;“fundamenta_l differences between . -

10

adolescent: and' mature b‘rains- '-in the areas of -riSk.‘and consequence assessment impulse COntrol

o tendency toward antrsocral behav1ors and suscept1b111ty to peer pressure . Id at 364 See also'l“‘ o

-::Matter of nght Roth 401 P3d 459 465 467 (Wash Ct App 2017) (ﬁndmg that O Dell- C o

1

announced a srgnlflcant change n the law that was mater1a1 to nght Roth’s sentence because he

o
. ..
‘i
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was only nineteen»ye'ars‘ old whén he committed‘his crime warranting an opportunity-to seek an

BN

exceptional sentence based on h1s youth)

In People \A House 72 N E 3d 357, 384 (Ill App Ct 2015) the Illmors Court of Appealsfi "

" held House’s young age ofynineteen at the time of the commissmn of the offense vvas relevant in’ -

consideration under; the circumstances of thle"c'ase'.- House was convicted of: murder" under an‘*"".'
K accomplice hability theory, Which subjected him'to a mandatory natural’ life sentence hId The :

- court bluntly question[ed] the propriety of mandatory natural life for alo year. old defendant
conv1cted under a theory of accountabihty ” Id at 385 House acted as a lookout for the crime ‘

but he was not involved in the 'planning. Id. at 384. The court noted that. House.received “the -

!
1

same sentence applicable to the person who pulled the tngger ? Id at 385 The court recognized
that the Supreme Court “delineated a d1v1s10n between Juvenile and adult at 18, the court

h disabused the not1on that the demarcatlon created a bright line rule‘ ” Id at 386.

Relymg upon the language of the Supreme Court the’ Ill1n01s Court of Appeals concluded,"

“the desrgnation. that after age 18 an ind1v1dual 1s a mature Aadult, appears to be somewhat
arbitrary.”  Id. at 387. The court pointed to “[r]ecent research ‘and articles” discussing‘ “the

differences bet\veen_ young adults” “and a fully mature adult ”, Id. That research indicated the

brain does not ﬁnish developing until zth.e .mid-20s. Id Thus young adults‘ are more srmilar to
_ adolescents than to fully. mature ad,ults Id The court characterized House as “barely a legal:'
'adult and still a teenager” ivhen the.crimeoccurred. '& at 388 Hls -youthfulness was relevant to »
’ sentenci_ng_; Id. The Court held that “[g]iven [House] ’s age, his family background, his .ac\tions'v‘;,
Casa *looltout as opposed, to beingthe actual.s‘hooting,‘iand 'lack‘ of any pridr violent’ convictions,f_";;l

his “mandatory sentence of natural life shocks the moral sense of the community.” Q at 389.

- Therefore, the court'held,-House’s life sentence: violated the proportionate penalties clause of the



P

‘ 4n

' .“sta'te constitution: Id ‘_S‘ge_' also :P_eople . Harris,n70'N.E'.3di 718, 730 (T App. AC.t.v2’:(l)_‘1.6) !

B (holding that a seventy;six#year: sentence -for:»a vrotated thestate const_itution using the analysis in
'liMlller for an elghteen year old defendant)

In addltlon to the’ Washmgton Supreme Court s. 1nterpretat1on of. the const1tut10na1
' 'sigmf‘rcancerof. youth, the,U‘mted.State‘s.‘Dlstrlct Court- for .the Dlstrrc‘t of Connectlcut- recently

‘addressed vvhether a-defendant was entitled tof‘_a"n’ew -sentencing' hea‘ring’- where he' receiVed-a

mandatory life sentence when he was lé years and 20 weeks old.. Cruz V. Unlted States No. 11-
"‘CV 787 (JCH) 2018 WL 1541898 (D Conn Mar 29 2018) lThe court.refused-to 1nfer by’:
'negatlve 1mphcat10n that the Miller Court also held that mandatory hfe Wlthout parole s .
'necessarrly constltutronal as long as 1t 1s apphed to those over ‘the age >of 18.7 Id. at *14,

“Nothmg in Mlller then states or even suggests that courts are prevented from fmdmg that the

.vErghth Amendment prohlbrts mandatory hfe W1thout parole for those over the age of 18 ? Id o |

-Just as thie state has done in this case the government argued in Cruz that “Mlller drew a bnght

' ‘hne at 18 years o‘ld preventlng courts from applyrng the rule in Mrller to an 18 year-old Id at -

*15. 'The court rejected thrs,argument. The court ex_plarned there are drfferent kmds of hnes |
:Ld'. According to- the. co_urt;. the ,:Supreme'_Court’s,line dra_wrng in Mrller protected'offenders! _

" falling under the line while remaining silent as to offenders that fall above the line. Id. . -

' The Dlstrrct Court for the Eastern Drstrlct of Wrsconsrn rehed upon the Miller factors when

“sentencing a nineteen- year old“charged with theft of mail and assaulting/impeding a postal - -

~employee. United States-v. Walters, 253 F.Supp: 3d .1033; 1036 (E.D. Wisc. 2017) The judge -

“took into account that defendant was a teen at the time he committed” the Offenses: and that - -

' V'research indicated “teens are prone to domg foolish ‘and impetuous thmgs like stealing parcels fo
get marijuana and struggling with postal cartiers” “given their immaturity and undeveloped sense

of responsrblhty ” 1d. The judge noted that it appeared defendant “was brought into this by the .-

" co-actor,” which was “not unusual w1th young offenders who are more susceptlble to peer
pressure.” Id. - . : ,

e v . e o U



 The court recognized that several courts declined tosapply Miller to defendants over the

age of 18 when': asked"'to do sol'._ Id_ at * 16 However,the conrt;_e)iplained the other conrts.did& not :

iiave,'.& dld not ';eon’side‘_r the sc‘i:enti;'fie evrdence ofadolescentbram development.: Ld_ 4 o
Next, the court turned to the eyOIVinglstandar_ds of deceney"to analyze Cruz’s cl.'a'im‘lvunder‘

the Eiglith A@ﬁ@aﬁ_t"g ban on crut;r énd-,ﬁhusqal\' pnnishment_s'. 1 at %17, --'According'tothe

data, “24 states 'and' '.\the federal "government' [had]” statutes’ prohrbrtlng mandatory lrfeA

omtA
/3' . an

| 1mpr1sonment wrthont the possrbrhty of parole forhoffenders who commlt murder at the age of 18
or older. Id. at ?‘19.‘ Addltlonally,: Congress :e'nacted 4I Statu_te_s -wrth a sentence of ‘mandatory¢
life without narole for premeditated_zrr;nrder.”‘ I_d_ The ‘court reje‘etedthe. goyernments’ ’argument .
that in li.ght,of this d,ata"'th‘erev was ".no‘;inationa"l' consénsus that'a mandatory LWOP sentenee' is

. unconstrtuti(;nal'u‘as’ap_p‘lied. to ,,nersonsflaéed 18 andoll.der.» Id. .-‘The 'eonrtex’plained V“that merer

. o . )- . o o C . . ) ." B /: -'
counting the number of states that permitted the punishment was hot dispositive.” 1d.

A‘ The eonrt alsov'noted th‘at sonﬁ}ev' stat.es—m’reeoénized" f‘an‘in't_ermediate:clas_siﬁeati"on; of
youthful offenders ap'.pI‘i.cable to eert'ain crrmes” Q At least - sixteen- ‘s'tate's" “proVide .
protectrons such as expedrted expungernent .‘Youth Offender Programs separate faelhtres or .

“ extended Juvemle Jurrsdrctron for- o.ffenders who are 18 years old up to some age in the earlyfﬂ'_ -
| ~"~2.0S dependmg on the state.” Id. Accordmg to the court thes_e ‘statutes ,1ndlc-ate a recognltlon of -

' the difference between 18 year olds and offenders ‘m the m1d twentres for purposes of crrmmal
‘culpabrhty ? Id ‘ . ’. . | | -

" 'Additionally;‘the c'ourt er(amined a2017 renort‘froniwthe UnitedﬂStates 'Sen’th'en:c"'iné'“/-
Commrssron that 1ndrcated that between 2010 and 2015, 86 309 youthful offenders were:'.
sentenced in the federal system Id at *20 Of those 96 rece/rved hfe sentences Id “Of those - ‘

d

- 96, 85 were 21 years“ Or-older at'the time of' s‘e.ntencin'g,’ 6'fwere 20.years old, 4 were 19 years old, .



and.only one was 18 years old 7 Id The court explalned these ﬁndrngs 1ndicate[d] the rarity 3

| with which life sentences are 1mposed on 18- year olds- hke Cruz at least in the. federal system .
Id. While the \court‘did not ‘consider 'the.ﬂr'eport;‘ dispositive o‘f’a. ,.national,consensus*,l thelcourt ,
- ‘concluded the report “clearly"indicate‘[d_.] the» rieXt.reme‘inf‘requency of' the imposition of life
J sentences on 18-year-oldsin the"'federal Systemi.."’- Ig_at*Zl o
Next, the court examined the directional trend for how states I,treat' individuals over the
‘age -of-, ei'ght_een.' The court foUnd no state legislationipr‘ohibiting mandatory LWOP for eighteen- :
year-olds, but looked at where society draws th‘e' age line‘for himpo:rtant purposes. “Id. Thecourt .
cited a decision. f_rom Kentucky declaringf_-the »,;dea_th; penalty unconstitutio_nal -as‘applied to those
under the age of twenty-one.“based'on a finding of a consisten't .dire,ction of chan}ge that»the
| national consensus is growlng more and more opposed to the death penalty, as applied to

(

: defendants eighteen (18) to twenty one (21) ” Id (1ntemal quotations omitted)

¢
"

Thecourt also cOnsidered aResolutlon fromfthe AmericanBar Assocration (A‘l?A) issued.'
in February 2.01'8 urgingu the prohibition of capit'al,punishment on individuals twe'nty-one 'years'
old or younger at the tirne of -the oflense. “1d. In arr1v1ng atthis resolu‘tionz,. the “'ABA con'sidered
both .increases in scientific::unde‘rstanding of ?adoleSCent brain "development and legislati_ve
- developments in-the legal treatment of 1nd1v1duals in late’ adolescence Id. “Fo‘r example, it
. recognized a chsistent trendptoward extending-the services of traditional' child-serving_ agencies,

: including the child welfare, e'ducatio'.n_.; ‘and juvenile:justice systems, t.o'; indiyiduals over the.. age
of 18.7 Id (1nternal quotation ornrtted) - | 7 -

Contmuing the examine the “trend ? the court noted that “between 2016 and 2018, 5'

states and 285 localrties raised the age to buy c1garettes from 18 to 217 and that “as of 2016 all .

.
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ﬁfty states and the District of 'Columbia reco'g‘rivi;zed‘ ex;tendedﬂage jurisdiction Ior ju“ve'niile‘courts
R ‘beyond the age of 18 in comparrson to only 35 states in 2003 ? Id at *21- 22 |
' Fmally, the court looked at the compellmg sc1ent1frc evrdence Based upon unconverted.
"sCientrfrcitestlmony, the' court-’Concluded that the sCrentrﬁc'ewdenCe reveal[ed] that 18-95;;Q;1ds_ S
: drsplay similar characterrst1cs of: 1mmaturrty and rmpulsrv1ty as Juvemles under the age ,of 18.”
. 1Id. at #23, Add1tronally, the expert who test1ﬁed on Cruz s behalf explamed that the ab1l1ty to .
. resist peer pressure is stlll developmg‘durmg late adolescence - between ages '18 and 21; Id. at
*24. [S]usceptlbrhty to peer pressure is hrgher 1in late adolescence than in adulthood but
, \shghtly lower than in. mrddle adolescence wh1ch 1s between the ages of 14 and II ‘Id ' “[U]p'v , |
f until the age of 24 people exh1b1t greater rrsk tahrng and reward sensmve behav1or when in the
.presence of their peers ’ but adults over age 24 do not Id “[Llike ]uvemles under the age of 18,
18 year-olds also experrence similar suscept1brl1ty to negatwe outsrde 1nﬂuences ” Id Frnally,. ,
the expert test1ﬁed that people in late adolescence are, hke 17 )tear ol‘ds more capable of
change than are adults ? Id In short “development is stlll ongomg in late adolescence ;” Id.-

: [R]elymg on- both the screntltlc eyrdence -an_d ‘th'e .socretal " e\ndence of natronal
consensus » -the District ] (‘fourt | for | theDrstrrct of éonnecticut held “that | the hallmarkf':v
characterrst1cs of ]uuen1les that make them less culpable also appl)r to-18-year- olds 7 Id at *25
‘cAs such, the penolog1calratronales _for 1mpo_s1ng‘ mandator_y life 1mpr1sonme__nt' w1thoUt the
possibility of parole cannot be used as justiﬁcat'ion~fwhen appl‘ie‘d"t'o an v18-year-old'.”1‘Id.. Thus,
the court held “M1ller applres to 18 year-o]ds ‘and the Erghth Amendment forbrds a sentencmg

' scheme that mandates l1fe 1mprrsonment for offenders who were 18 years old at the trme of therrli.hl

e .«:',H

. crimes. Id. The court held, a sentencers mustb take 1'nto account h0w-adolescent55 1ncludmglate "_

21



adolescents are different, and how those differences counsel against irrevocably sentencing them -
to a lrfetrme in prrson.-’ Id.“ (1nternal quotatlon omltted). '

“In addrtlon to the case law supportmg Appellant s argument for applymg the. reasonmg

1., "‘ .

and ratronale of Mlller and Arken to 1nd1v1duals aged erghteen at the t1me of their offenses at

~ least . two state leglslatures-:have enzacted statutes takmg mto account who 1nd1v14duals aged
eighteen are much the same as those u‘nder ”th"’e’ag”e of eighteen. California amended its statute

T governmg youth offender parole hearmgs to extend such hearlngs to ¢ any pr1soner who was 25
4 Co

years of age or younger” at the trme of h1s or her offense Cal Penal Code § 3051(a)(1)(2018)

.see also Cal. Penal Code § 3046(0)(2018) Cal Penal Code § 4801(c)(2018) The statut Q R

requrres the parole hearmg to prov1de for a meanmgful opportumty to obtain. release Cal.
“'Penal Code *§ 305'1(e)(2018)-‘ The parole board is requ1red to- consrder :‘the drmmlshed"'
culpabrhty of youth as compared to adults the hallmark features of youth, and any subseduent |
R growth and mcreased maturrty of the prrsoner maccordance with relevant case: law ” Cal Penal.

' ‘Code § 4801(c)(2018) Any psychologlcal evaluat1ons and rlsk assessment mstruments used by

the parole board must take mto consrderatlon the d1m1n1shed culpablhty of youth as compared. :

: to that of adults the hallmark features of . youth and any subsequent growth and 1ncreased SR

maturrty of the 1nd1v1dual 7 Cal Penal Code § 3051(f)(l)(2018)

[I]f the neurologrcal research and soc1al smence on wh1ch Mlller was based conclude ‘

- ’that cogmtrve ab111tles are not fully developed unt11 around age twenty f1ve it may be. arb1trary o

:and 1ncons1stent to choose age elghteen as the age after whrch a defendant may be subject to

’ mandatory life w1thout parole. ' Kevm J Holt The Inbetweeners Standardrzmg Juvenlleness .

2 The- Superror Court of New Jersey ordered re- sentencrng for a twenty one year old defendant
for the offenses of murder and attempted murdef, _citing Miller v. Alabama, 567 U.S. 460 (2012)
- as persuasive authority for the. dec1s1on to remand State V. Norrrs 2017 WL 2062145 at*5 (N.J.
Super Ct.. App D1V 2017) o ‘ - : '




and Recogmzmg Emergrng Adulthood for Sentencrng Purposes After leler 92 Wash U L

" Rev. 1393, 1396 (2015) ““The drstrnctron of adulthood begrnnmg at age erghteen is arguably '
- based on no more than- tradltlonal-and“‘outdated .norms:” Id:, : +“The Court’s Erghth Amendment -
Jurrsprudence and cognrtlve science artrculated in Mrller and its forebears may necessrtate legal' ..
recognrtron of a stage of _‘ l_rfe“between .adolescence_r and Avadulthood often. called emergrng
A adulthood‘ ’ ‘during which defendants should be,entitled to,further special cons’ideratiion un.der the
"Erghth Amendment ? Id A |
“Elghteen may be consrdered too soon for full adulthood ” Id at. 1410 ‘[C]onsideratiori '
of the‘mrtrgatmg., characterrstrc_s ‘of youth. should not, stop at 'such and arbitrary time as an.
} individual;s elghteenth birthday.’; Id. "“Tno;éf circ‘umstaHCes that warrantleniency, and did'..,
- _warrant lemency in Erghth Amendment analy‘sesu do not magrcally drsappear on the 1nd1vrdual 'S
erghteenth birthday.” Id at 1411 | [_TJhe research ‘reveals that the bram develops well 1nto a
“person’s twe_nties.’f_ Id. “Thus, the analysis forchrldren - - that~they are' ‘d‘i'fferent’v'flrom 'adults‘, '
“ unable to fully form the same le'vellof- culpability.,' and'fprone t0 ’bouts of poor decision making-’ =
‘ _should apply to those under twenty—five‘ a's.well-.,” Id
| It chrldren are drfferent because the human bram does‘ not fully de‘velop untrll around
age twenty- three to, twenty ﬂue then basmg the cutoff for‘ the purpose of the Erghth Amendment
. at eighteen makes lrttle sense ” Id at 1411- 1412 [T]he soc1al and cogmtrve scrence ﬁndrngs»
‘show that the human brarn is not deueloped untrl the rmd twentres thus the cutoff 1S not.
eighteen.” Id. at. 1412 T S SR

“[T]he ‘age of majority’ was lowered from‘ twenty-one to eighteen; in all but two states: in

_the early 1970s when the votrng age was lowered ? Alexandra 0. Cohen et al When Does a_. .

Juvemle Become an Adult" Implrcatrons for Law and Polrcv 88 Temp L Rev 769 770 771 _ '

e e
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' (2016) ThlS “change of pollcy was not accompamed 1n any state by a comprehensrve 1nqu1ry

v-" «’ ‘.i -Qi

. about the welfare consequences of lowering the age or the developmental literature that might

bearonit” Id. at771 r

.i‘ /i.l“:‘

' “For nearly a century, the v1ew that young offenders _were drstmct from adults and

v..r‘

‘ therefore deservrng of differential and rehabilitative treatment for children held fast 7 Id. at 772

However in the 1980s- and. 1990s an increase in juvenile crime sparked 'academics to warn of “a

‘new breed of young offenders - superpredators 7 Id at 772 773 “Capitalizlng on mounting'
"pubhc fear pohticrans adeptly collapsed the dlstinctions between young offenders and adult.

\ . g S
.offenders 7 1d. at 773 States toughened 1ts laws for young offenders and expanded transfer laws

to allow the prosecution of juveniles ‘in”adult ’crimmal _courts. Id at 773 When' the “dire

. predictions in the 1990s ....- never ‘ma{‘tey‘riali‘zfedi’ some ““policymakers: [began] to revise their

v

con_ceptions of adolescent offenders and to reconsider their reliance on punitive approaches.” Id.

This revision has coincided with “recent‘ neuroscience're_search and ﬁndings” suggesting ‘fa

neural basis. for recogmzed developmental characterlstics of adolescence » Id Screntific studies'

of adolescent brain structure and functionmg and socral s¢ience research of adolescent behavror ‘
“conﬁrm'that teenagers are driven by circumStances .and impulses are vulnerable to th’e

1nﬂuences of their peers are less capable of con51dermg alternative courses of action and,'f

avordrng unduly risky behav1or and lack the self—control that almost all of them will gam later 1n

life.” Id. at 774. The recent trend._ “has ,bee'n ,to takeva more protective‘stance toward older '

adolescents and young adults w1th particular concern for 1mpulswe action risk- takmg, and

Vulnerability to psychopathy Id at 776 ' [T]his proteCtive trend -is.most clearly'evident.'in“

‘legislation setting the minimum age for purchasmg alcohol marrjuana and tobacco 7 1d. at 777

P
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While “performance o'f slmpl,e cogriitive tasksr‘eaches adultlike performance in speed and |

,’ [

accuracy by the teen years capac1t1es related to self—control and Judgment in emotlonally and

'.'socrally charged srtuatlons may not mature untll much later e Id at 779 780 Research shows T

that “[o_]ne of the most"inﬂuential contexts fOr adOlescents is the so_cial environment.”' Id. at 781.
! s o . .: . - . . K ] . L \ ' ' . ,
“[Tleens are. more oriented toward and influénced by peers than are either children or adults.”

©Id. Neuroscienti'fic “studies-proyide ey'idencé“of, regional changes in brain‘stru'cture;- function,

and neurochemrcals durrng adolescence that are drstrnct from’ chrldhood and adulthood and have

' ~been proposed to result in 1mbalances w1th brarn crrcu1try Id. at 783 These studles show
contmued regronal development of the prefrontal cortex 1mphcated in, Judgment and self-

‘ control beyond the teen years and' into the t_wenties.” Q '

B i
L N

- “The protracted development of prefrontal cifcuitry beyond the teen’ yéars raises -

'que_stions.with' respect to}the approximate'age" :at :which an adolescent'v may be consldered
) suffICiently'mature. to be regard,ed as an adult”@at784 In"atleas_t one study, resear_chers h_aye |
“found that ‘-‘relative o ;Aalt’si‘;)vtr- twémy'-o}rie,’“yahﬁg'édults show dinﬁni_s'hed‘ c_ognitiye c,apa_city',
| 'si‘milar to that ‘of 'adolescents, under brief and prolongednegativ,eemotional arousal.”- Id. at 786
"The study showed ;‘less‘adultllike're‘cruitrne;ht_‘of prefrontal;circuitryvin teens andygung adults,
"consistent WIth relatively prdtected (\ie\‘/._elopmentﬁof the prefrontal cortex into the Vearly'twenties.-”', '
Id. -Armed with this research,f "policy"'rr_lahers: ‘»‘are-making“'theﬂ_ case ‘for’ a lrehabjlltative
developmentally. 1nformed approach to young ‘adult | offenders erghteen to twenty one
recogmzlng that there is no developmentally rnformed magrcal line of demarcatron at elghteen
' Id at 787 The “Néw f1nd1ngs provrde emprrrcal support .for extendmg ‘the Juvenrle court S
kdrsposrtronal age to twenty- ‘one or older ahd for reconsrderatron of sentencing statutes for young

r .

- adult offenders.” I1d.at 788. s
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" The judge erred in coneludjng Appellant was not "erftltled t‘o _re:'s'enteneing based upon his "~
age alone. The; Supremei Cofurt’s’»'Ei:gh‘th Amendrnen't ‘ jurisprudence r-elied” upon the ‘sci"enti‘fic‘ =
evidence of diff.e'renoesf hetween adult'and ju\'/enile brain:s not chronologieal age. 'l’articularly,'v
the Court focused on the psychologrcal and beha\noral studies regardmg‘ Juvemles unequlvocally
demonstratrng that the human braln contlnues to develop ]through age twenty ﬁve As the Court '
recognized, [t]he qualltles that dlstmgulsh ]uvenlles from adults do not dlsappear when an
1nd1v1dual turns [elghteen] s _opgz 543, U. S at 574 The Court admlttedly, drew the hne at age
elghteen arb1trar11y The Court recogmzed the 11ne would move as greater knowledge about the'
development of adolesc’ent‘brains was'learned.' The Court’saidecisions must ‘be applied tob
' 1nd1v1duals regardless‘ of chronologlcal ague who share the - poychologlcal and behav1oral.
characterlstlcs that compelled the. categorlcal bar of the death penalty and’ hfe sentences on
individuals under age e_lghteen_'. Appellant' 1$_~.ent1tled to re-sentencing under the Erghth

. Amendment to the United States Constitutlon -and the state-constitution-’ s. bar against cruel and_

unusual punishments..
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Il The trial judge erred in .dismissing Appellant’s motion for fe-sentencing ‘where alife

.- sentence inipoSed upon an_eighteen-year ‘old sharing the same developmental qualities and .

characteristics as . offenders under age eighteen" violates the federal and state constitutional

e

- requirements of equal protection-under the law:" "

‘Standard of revie‘w o “ R

Generally, in criminal cases the appellate courts revrew errors of law only and are bound

bby\ the trial court’s factual ﬁndings unless those findings are clearly erroneous. State V. Baccus

i

' '367 SC 41 48, 625 S.E.2d 216 220 (2006) State V. Quattlebaum 338 SC 441 452 527

' 'S E.2d 105 111 (2000) The appellate courts address questions of law w1th no particular

: deference to the lower court. State ex rel Condon V. City of Columbia 339 S. C 8, 13 528

" S.E.2d 408 410 (2000) In Denene Inc V. Citv of Charleston 359 S. C 85, 91 596 S. E 2d 917

920 (2004) the South Carolina Supreme Court 1ndicated that the “proper standard of rev1ew for o

n~equal protectlon challenges was one of three standards (1) ratronal basrs (2) 1ntermed1ate

scrutiny, or, (3) strict scrutmy ” See also State V. Thompson 349 S. C '346, 353, 563 S E 2d 325
328- 329 (2002) E SRR g )
» | Relevant facts
| 3 A'ppellant incorporates the.'-r{elei'vant:f‘act?s .p'or'tion of Iss'u'e I m Dui‘infgathe:h_earingon ‘
' hthe state’s motion to .dismiss and in‘ hisjwritt"‘e"nmaterial‘s",Appellant argued that he V.was enti’tledto,

. re- sentencmg under the due process ‘and equal protection clauses of the state’ and }federalp’, ;.‘
constitutrons. R. 7, ll 1 6; R 37- 269 Appellant explarned that he was srmllarly srtuated to

. 1nd1v1duals under the age of. eighteen for whom 11fe w1thout parole sentences w1thout

individualized sentencing proceedings jwere prohrblted, and as a result, denying A‘ppellant an
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. 1nd1v1dualrzed sentencrng proceedmg would Vrolate Appellant s r1ght to equal protectron of the

‘2

-

]

law. R.37-269. o o L L

| After explainlng»how-the’ sciencé -"‘in"dicates' that "Appellant is s‘im'ilarly situated”to tho.se :
| 'under the age of erghteen Appellant argued he was 1entltled to be. treated the same as those‘
: lrndrvrd‘uals R 37 269 Specrﬁcally, Appellant argued that even 1f the court accepted a strtctv
“age;cut off,” then Appellant was entltled to resentencrng “because hers srrmlarly 51tuated to the
. juyenilesvwho would be .' afforded ‘thesel protectlons R 37 269 Appellant pomted to the'
"‘,language in Arken that the dec1s1on applred to\the class petrtroners and fo those s1rmlarly
‘srtuated ? R 37 2‘69ﬁ 'Ilhe.sc1ent1f1c stud1es made clear- “that brarn developmentresultrng in’
hrgher risk takmg and drmmlshed capacrty to consrder consequences contlnues past the age of .‘

18 ” whrch formed the basrs for the reasomng for drfferentral treatment therefore Appellant ‘

“would be s1mrlarly srtuated to the subclass“of JuYen1les adopted by the Miller and Arken courts.

o
i :
P

Appellant argued that [b]y separatmg [hrm] from those screntrfrcally srmrlarly srtuated

: the_ courts have-prevented h1m from full'consrderatlon of relevant factors through a thorough

i n

" vin‘dividualized sentencing h'earing‘." ' R 37 269 “As a result desprte not bemg consrdered an .

adult brolog1cally and psychologrcally, he is* berng treated as-oné in a courtroom R. 37-269;‘ '

e
i

Appellant argued there was “no ratronal basrs for drstrngu1sh1ng [h1m] who was 18 at the trme of -

o the crime, from those Under lS‘:at‘.the timef’-’ -R‘. 37-269. : “[R]ecent studieS” showing “that an 18"’

- year old is _|ust as capable of rehabrhtatron as a 17 year old” requrres equal treatment of the two

| classes of 1nd1v1dual R. 37- 269 ' “C_rjeatrng a drstmctron,betyveen the two v1olates ther Equal o

o, A . : . = ’;‘%‘55" o . o “.‘.' T : S
: Protectlon'clause in that he is s1mllarl.y situated' to other youths in biological age but'is not
afforded the same constitutional protections.” ‘R. 37-269.

e

£




Discussion
Appellant 1ncorporates the. relevant legal dlscuss1on of Issue IA supra. B'oth the federal .’
and state const1tut1ons ‘mandate that all crtlzens recel\re equal protectlon under the law. U S.
.C-onst.ramend. XIV; S.C. C/olns't.' art. I, 1§ 3‘.-‘ Neither the federal ‘nor the state governments may{ "
deny a person life li‘berty,h‘.or' propert)r v;/i'thout due process of l'awji. Id “lioual protcction
vrequ1res' that all persons ‘be treated al1ke under llke c1rcumstances 'and condmons both in.
| pr1v1leges conferred and habllmes 1mposed ” Doe v, State 421 S C 490, 504, 808 S E. 2d 807
- 814 (2017) (1nternal quotatlon omltted) “The sme qua non of an equal protectlon cla1m is a.'
showmg that-a‘srrmlarly sltuatedt persons recelved dlspar_ate treatment_.” Q (1nternal quotat1on
ornitted). As pre'viiously,s'tated, courts'ternp_loy three st_andards y,vhen analyzing a matter under the
equal protectionkclause‘: ’(1) rational bas1s, 2 interrnediate' Scmtlny; or §3) strictsCruti.ny.‘ IA ‘» at .
.504—505,, 808 S.E.2d 814: | . . |
The appli’cablestandard, for the present case is 'rational basis. “Under. the rat"ional' hasis-- ‘
test, the requirements ot :equal protection. aré'satisif‘iedAWhen::('l") the classification bears av’r-elation.": -
to the legislative purposelsought"iito belaf_fected;;‘ (é) th‘eﬂn'lenlbe‘rs of the class are t’featedalike '
under similar circu'mst‘ances'and'.condi'tions'; and (3) the classific'ation'rests on some- r’easonablej :
 basis.” 1d. at 505, 808 S.E2d at 814, o |
There can be’ llttle doubt that Appellant at age elghteen is s1m1larly s1tuated to

1nd1v1duals under the age of elghteen In the ﬁeld of neurolog1cal research it 1s unlversally

accepted that the braln of an e1ghteen year old is substantrally the same as that of a seventeen-

N
N

year—old See Unlted States V. Nash 1 F Supp 3d 1240 1246 (N D. Ala 2014) (recognlzmg that‘
[s]tud1es show that until age 25 the part of the braln that governs Judgment decrsron makmg '

and impulse control gs,strll in- the -developmental process,” that.‘_‘[rn]ale bra1nsspec1ﬁcally



3

. develop even more slowly than female brains and that what socrety thinks of.'as the costs of L
adoleScence are actually more 1ssues w1th young adults people in the 18 to 25 range largely

because they have more opportumties to get 1nto these kmds of trouble”) House 72 N. E 3d 357 :

\

} . .
at 387 (recognlzing [r]ecent research and artlcles discussmg ‘the differences between young

' adults” “and.a fully mature adult and mdicating the brain does not finish developmg until the

~-mid- 205) State V. Bruegger 773 N W 2d 862 879 n. 5 (Iowa 2009) (recognlzing the 1mportance :

~1n the area of crlmmal law that bram development may not be complete until age twenty -five);

I"

Jay D. Aronson ‘Brain Imaging Culpabllitv and the Juvenile Death Penalty, 13 Psychol ‘Pub.

Pol’ y & L.'115, 121 (2007) (explainlng that “all available evrdence seems to- suggest that many |

important reglons of the bra1n contlnue to develop through adolescence and 1nto adulthood”)

\

Elizabeth S. Scott et al Young Adulthood as Trans1tronal Legal Categorv Saence Socral S

' Change and Justice POllCV 85 Fordham L Rev 641 642 (2016) (noting that “developmental

. psychologists and neurosc1entists have found that blological ‘and psychological development

,Contmues into the early twenties well beyond'the age of majority” and that “eighteen- to tWentyf :

4 P -~

: Nd
~ - one-year-old adults are more lrke younger adolescents than older adults in therr 1mpulsrvrty

under conditions of emotional arousal ) Holt .supra, at l4ll (stating the research reveals that
the brain develops well 1nto a person s twenties”) | ' |

| Further the screntific research 15. reinforced by demographic: data indicating that' the
social transrtion to 1ndependent aduilthood extends well beyond the age of majority Scott'
supra, at 643. “In 1contemporary‘soCiety_,‘,age eighteen‘ no longer marks theassumption of :matur’e
| | adult roles.” 1d. ‘fInstead thrs 'periodihas becomeja c‘riti’cal deVelo,pmental stage:of e);te‘nded‘

dependency and 1nvestment in acqurrmg skills necessary to accomphsh the transrtion to mature .

SN
oo By

I _adulthood.” Id.




The- classiﬁcation of j_uveniles as individUals under the age Of eighteen‘bear’s no' -relation.

’ 'to the purpose sought to be affected Although the South Carohna Supreme Court has found o

"other clas51ﬁcat1ons based on age to be related to- the purpose sought to be affected those o

R PN

'classrflcatlons based on age were not due to the. bra1n development of the- 1nd1v1duals in the .

classes See State V Johnson 276 S C 444 447 279 S E. 2d 606 607 (1981) (holdmg there was
not a fundamental r1ght to treatment as a youthful offender under the statute and that there was a“

- -/ g ! L
relation between the leglslature s leg1t1mate xstate goals and the dlfferentlal treatment of

+

1nd1v1duals between ages elghteen and twenty one conv1cted of armed robbery because the

.
"

offenders afforded preferentlal treatment were most llkely to. proﬁt from the act’s rehab1htat1ve' |
purpose ). The class1ﬁcat1on of Juvemles as those under age elghteen to the excluswn of those

~aged elghteen fa1ls to serve the purposes of detemng cr1me ensurmg the pumshment ﬁts the

,'offense and offender and a1d1ng rehab111tat10n

“As the brain science reveal’s,ﬂ _Aindi_viduals ‘under the: age"of reighteen and those aged~.
eighteen are members of the ‘s‘amej class. - However, ,the current sentencing paradigm treats the

c

1nd1v1duals d1fferently desplte s1m11ar c1rcumstances and cond1t10ns
The cla'ssification -dOes not restupon a 'reasonable bas1s The Umted States Supreme'.

Court admltted the drawmg of the hne for the categorlcal rule at the age of elghteen was

(I.

"“arbltrary.” As such it is. the very opposxte of reasonable 'because it is admlttedly. arb1trary." '

3

- - “The d1stmct10n of adulthood begmnlng at age elghteen is’ arguably based on no more than e

: _tradltlonal and outdated norms » Holt upr at- 1396 There 1s no data for treatmg 1nd1v1duals

under age-eighteen and those »aged;ei_ghteen ..differe'ntly." In -fact, as; explained sugra, the data_ R |

 supports treating the two groups the same. ~ =~ - - 7



‘ Fail{ing tlo afford -A'p.peltl'aht ‘an iridiv,\'}idq.al‘i,zed .‘sén‘t‘en'cjng prqpééd 6‘ffends:'tl\1e‘.EE;'1j_val
Protgct@on Clausé. The 'c'ogndit.ivé‘ science.;éﬁiﬁulat:ed by fhé_ _Qnited Stﬁtes 'Slllpr;'erri%: Céurt ahd the
~ South Carolina Supreme Cd}irt feqﬁifes thé éamg tfeg_&ﬁen’t _fo'rf.i»ndiviauz‘ils agécil: éighteen aé;tﬁése
- under é}ge éightlecn.l'” Thé cir%:tjrqéfanc,és and;chér'a(':téristic"‘s,rof' ,)yout‘h' thaf require in‘divi‘dq‘alized '
sente.nc’i'ng .proc.eedings ‘for thoseunder e.:iéhtweq_r‘l' persist\_ibeyci)ndith;t_ agé, and as a tr'esul't, Equal

Protection demands the same consideration for tho_se' eighteen years of age. -

38
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~ 'CONCLUSION

- Appéllant réfsp'ect‘ﬁllly requests this Court remand the case for re-éenténcin_g.

. +‘Susan B. Hackett | ‘
~ " Appellaté Defender”

T ‘ATTORNEY FOR APPELLANT *

This 26th day of February, 2019.
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