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STATEMENT OF ISSUE ON APPEAL

" Did the trial fudge err in failing to direct a verdict of écquittal‘ on the charge of ‘burglary in -

the first degree where <_the'i‘ndictment alleged the aggravating circumstance that Appellant W_as

‘armed with,a'de'adl"y weépop where the undisp}ited evidence presented was that "ihvepi‘sto'l was

not ldaded and the héméoWnef knew thie pistél was not loaded?
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'STATEMENT OF THE CASE ~ *© S
A . '

On July 10, 2017, an Aiken County grand jury indlcted Appellant for burglary' in the ﬁrst

degree R. 223. The state, represented by Sam Grime"sz-"and Bradley McMillian called the case = -

-to trlal before the Honorable Doyet A. Early, 1L, on January 9- 10 2018 R. l Derek M. Bush |
"_'and Barry L. Thompson II represented Appellant R L. Ultlmately, the Jury found Appellant‘j -
- R gurlty as charged R 198 ll 5 8 Judge Early sentenced Appellant to twenty years in the state ~ ‘
‘ ldepartment of correctlons R 207 1L 7- 9 R 225 At the conclus1on of the trial, Appellant_r't -
_moved for a new trlal R 200 ll 7-8. On January 19 2018 Appellant ﬁled a: memorandurn in

. 'support of hlS mot1on for a new tr1al R 213 On July 27 2018 Judge Early demed the motion. 4

'R 215

On July 31 201 8, Appellant served hrs notrce of appeal Thrs br1ef follows =

- 14‘/ L o




STANDARD OF REVIEW

' “A case should be. submltted to the j Jury when the ev1dence is c1rcumstant1al “f there is any L

substant1al ev1dence Wl’llCh reasonably tends to prove the gullt of the accused or from which his °

‘ gu1lt may be fa1rly and log1cally deduced . State V Bostlck 392 S C 134 139, 708 S. E 2d 774 ,

776 (2011) (quotmg State v. Mltchell 341 sc 406 409, 535 SE2d 126, 127 (2000)) -

“Ev1dence must constltute pos1t1ve proof of . facts and c1rcumstances wh1ch reasonably tends to"‘

./_

: *prove gullt ? Id “Unless there is a total fallure of competent ev1dence as to the charges alleged o

refusal by the trial Judge to d1rect a verd1ct of acqulttal is not error 7 1d. at 139 708 S E 2d at |

776 777 ' “On appeal of the demal ofa drrected verdrct of acqulttal th1s Court must look at thei :

"ev1dence or any substant1al c1rcumstant1al ev1dence reasonably tendmg to prove gu1lt of the

N ol . . PO RPN i s

e vur

e "accused the appellate court must reverse the lower court s demal of the d1rected verd1ct motlon '

Hepb 406 S C at 416, 429 S E 2d at 409

e Hep_bu 406 S. C 416 429 753 S E 2d 402 409 (2013) If the state falled to present any’ drrect"



. ARGUMENT

The trlal |udge erred in fa1l1ng to d1rect a Verdrct of acqulttal on the charge of burglary 1n |

the first degree where the 1nd1ctment alle,qed 'the aggravatmg c1rcumstance‘that Appellantlwas -
. . - | o : - s B N . T Fr . - -
armed- with a deadly weapon where the undisputed evidenice presented was that the pistol was

not l‘oaded and the homeowner knew the ‘pi_stol was not loaded. o o~

N

' “Relevan"t facts y |

| ' On September 22 2016 Appellant 51gned 1n‘as the thrrty ﬁrst person to eat lunch at the -

. » ;Salvatlon Army soup k1tchen R 142 1. 6 R 144 l 7 R 209 Rose Mltchell the shelter ';4 ‘ ‘
li_dlrector at the Salvat1on Army, explalned that people start llnlng up about 11: 30” for the soup t— |

i kltchen R 141 ll 1 -6; R l4l ll 11- 14. " The lunch service: started at. noon: and ended at- l pm‘_:.ﬂ :

“R l41 ll 13 15 Ind1v1duals must 31gn in as they entered for lunch R 141 I 15 16 The." i

o] k1tchen could serve only twenty elght people at a t1me therefore as the thrrty ﬁrst person o

BN ‘:'Appellant was not part of the ﬁrst group Of people to ‘eat. R 144 ll 8 19 Mrtchell estlmated ) T

ﬁ/'

o that Appellant entered the k1tchen to eat at “about 12 30 ” R 144 11 20 22

Mltchell recalled that on September 22, 2016 Appellant “had Just left the soup kltchen "

K

“when she saw the pollce talklng o' Appellant across the street e R 145 ll 17 25 She' '

o Yrepeatedly 1nd1cated Appellant “Just left” the soup k1tchen when he was encountered by the ',

_- _ pollce as he was “less than a block away ”? R 145 ll 22 25

Alken Publlc Safety Ofﬁcer Karl Odenthal responded to a call for a “burglary or robbery
or‘somethlng by going to a locatlon he “knew was Where the suspect was gomg to be andv, .
,' where he would most llkely intercept the person R. 80 ll 22 23 R. 81, L 20 R 80 l 3; R 82
~' 1. 24 R 83 l 7. Odenthal saw Appellant 1n th1s locatlon when he arr1ved R 88 ll 6- 7 He"' |

,;,beheved Appellant matched the. descrlptron of the guy S leavmg north ona b1ke » R 88 AL 8-



',R 45 1. 17- 20 R 63 1L 2- 5 He left hlS home to return a cake plate to the manager of the

. '1n the case at the trme R 50 ll 19 22 Waller “backed out of the front door and back down the |

,124 R9515

couple three steps ? R 51 ll 1 3

-14-16.4,,--~.: o

16. Odenthal 1mmed1ately handcuffed Appellant R R9 1. 1-5. When Odenthal asked

| Appellant where he had been he truthfully responded he had been at the Salvatron Army R. 94

~

Odenthall clarmed Appellant had a cup 1n hrs hand R. 89 11. 6 8. He also found a gun in e

'25 Fmally, Odenthall drscoveredacollege r1ng 1n Appellant spocket R 114 l 24 R 115 l

[J]ust after lunchtrme Adam Waller was packing to 'go to the beach fo'r th’e: Weekend'

[ ]pprox1mately 10 mrnutes ke R 46, ll 16 18 When he returned he notlced a brke to the r1ght

- [a] man kneeled down where [he] had left [h1s] prstol to clean 1t o R 48 1. 4 7 When the

= man stood up, he had Waller S gun case and gun in h1s hand R 50 ll 17 18 The p1stol was not :

\ - ':‘I"‘.»\"‘

2 . : .
- T S e
- .

«the tree l1ne near where Appellant had been standmg pr1or 1o Odenthall $ approach R 91 ll 18- -

* ‘;rSPCA Thrrft Store “Just around the comer” from hlS house R. r45 11, 22 25 Waller Was gone o

o of h1s entrance gate in front of h1s house R. 47 ll 6 12. As Waller entered hrs house he sawv, o L

e

When the man walked out of the house he had a cup full of change in ‘one hand from N

Waller S bedroom and the prstol and gun case 1n the other. R: 51, ll 15 18 R 55 ll 10 12
VWaller S class r1ng was in the cup as. well as s the change R 51 ll 22 23 Although the man’ s

‘ hands were occupled he stlll managed to hop on h1s brke and leave. R 51, ll 8- 9 Waller

explamed that the man never pomted the gun at hrm R 52,11.7- 11 In fact Waller was certam

: the p1stol was unloaded R 62, ll 11 12. When the man left Waller called for help R. 64 ll

i -



-

- After the state rested its case, Appellant moved for a directed verdict. According to the

T

indictmentv the state alleged he was arrned or became armed with a handguh during the burglary )

R. 128 ll 12 19 R. 223 Appellant argued the ev1dence presented did not show the perpetrator

, was armed” because ‘the wea on was not cocked was not loaded” and «“ t he homeowner was S

e

-

- medlum -size plast1c hard s1ded case in‘a smgle hand Based on the facts in eV1dence 1t is not_ o
o reasonable for anyone to assumethat that handgun can be used as a weapon in th1s case. He s'
' aware that it’s not loaded You cant use 1t or ﬁre it - other than poss1bly throwmg 1t at.

somebody ? R 129 1l. 6- ll Thus,ﬂ he argu'ed ‘it 'wouldbe unreasonabl'e to.co_ns1der the’

R ‘h‘a'ndgun asa dead'ly weapon in this'ma’tter.,”." R. 129, ll; 19:21. o 7

130 ll 5.7 However in analyzmg the questlon the: Judge moved beyond what was alleged in"
the mdlctment to 1nclude other portlons of the burglary statute R 131 1. 14- 17 The Judge"

relled upon ‘the statutory aggravatlng c1rcumstances that a person “uses, or threatens the use of a . -

Y

dangerous 1nstrument or “dlsplays what is or appears to be : a. plstol a 'or other ﬁrearm ”S. C

Code Ann § 16 11 311(A)(1)(c) & (d) R 131 ll 3- 13 When confronted w1th the argument

LI

that the handgun was not a deadly weapon because 1t was not loaded the Judge remarked that the '

statute d1d not requlre it to be a deadly weapon because the statute only requrred dlsplay of. what

The Judge agreed the handgun was not armed and was not in'a p0s1t1on to be. ﬁred 2 R. -

well aware of all th1s » R 129 1. 1- 5 He explalned “[t]he burglar is holdmg both a gun and a" ) "

i

| y appeared to beaplstol R 131 l 19 R 132 l 3 R 133 ll 13 Accordlng to the Judge'-’i

Ea

2 armed” and dlsplays as used in the statute were “the same thmg ” R. 133 l 8

Ultrmately, the Judge found ¢ the 1nd1ctment sufﬁc1ently covers that grvmg:the defendant '

notrce that he took the gun whrle he was in there and that 'S what he became armed w1th R. -



133, 11. 17-20. Thus, the judge denied Appe‘llant”s motion for a directed verdict. R. 133, 1. 20-
. . ‘. ) . -y . ( . .‘ ’
21. o

After Appellant rested his case, he renewed hlS earller mot1on for a directed verdlct

P
o ! BN

wh1ch the trial Judge summarlly den1ed R 150 Il 4-8. Durlng the closmg argument the

‘prosecutor told the _]UI‘OI'S that it was Very 1mportant” for them to. understand that it d1d not -

: "'matter whether the gun was loaded R 165 11. 23 25 Accordmg to the prosecutor “[t]here

[c]ould have been not a bullet w1th1n 10 mlles ‘of thls p1stol and the person holdmg it wh1le

they re domg thlS burglary 1s st1ll gu1lty of burglary in the first degree » R 166 11: 6 8 He told' ' ..

: the Jurors that the gun was Very much a deadly weapon” and that was “what ma[de] the

- deadly weapon » R 191 11. 19 20 Add1t1onally, although this portlon was not stated in the' ' B

defendant gullty of burglary in the ﬁrst degree ” R 166 ll 19 22 Thereafter the prosecutork

. ] 1nformed the j ]llI'OI‘S that the: fact that the ﬁrearm was not loaded d1d not mean that the defendant ‘

was not armed w1th [a] p1stol that he d1dn t d1splay a prstol whrch is all that is requlred for thls :

Cay.
) e B . - ' . > 5

charge” R, 167 11 610 o T

When the Judge mstructed the Jurors on the offense of burglary, he ﬁrst 1nformed them - L

.that the state was requlred to prove “that while enterrng the bu11d1ng or whlle 1n the bu1ld1ng or :f‘t '
. when ﬂeelng the bulldmg the defendant was armed w1th a deadly weapon R l9l ll 16 19' ’

i Thereafter he stated ﬂatly “And a plstol is cons1dered a deadly weapon or- can be cons1dered a . Lo

'-‘1nd1ctment he told the ]UIOI‘S that they could find Appellant guilty of burglary in the ﬁrst degree,

4

if they found that “when enterrng the building or -wh1le 1n'the building, or‘w,hrle ﬂeelng,-the

defendant display'ed;what was or}a'ppe_ared to'bé :a- pistol.” ,R.~_191, L 25 - R. 191, 1. 2. When

| A ,' : /

Appellant objected to this sentence at the conclus1on of the jury 1nstruct1ons App 194 11. 4-
10. Appellant explained that he was objecting to préserve his earlier objection related to the -
“concept of whether someone is armed with a deadly weapon or not. ” App 194, 11.-4-10. The

' Judge indicated that he stood by his charge. R. 194, L. 11

7 -



elaborating on this point, he stated, “So they have to prove'beyo/nd a reasonable doubt that while
" entering or while in there that he d-isplayed a knife, pistol, revolver, 1n this case it was a ,pivstol.”

CRU192,11.2-5.

- At the concluswn of the tr1al Appellant moved for a new tr1al which the ]udge perm1tted.

B to be supplemented w1th br1eﬁng R 200 1. 7-13. Appellant argued that “[t]o be armed thh a

deadly weapon w1th1n the meanmg of S C. Code Ann § 16 11 311 (A)(l)(a) defendant needed‘u . h f S

: only to have physrcal control Overa deadly weapon whlle enterrng the: house or'in the ﬂlght from- R L

\ .
- the burglary such that the weapon was read1ly avallable for use State V. McCask1ll 468 S.E2d -

81 82 321 SC 283 285 (Ct App 1996) ” R 213 Here the homeowner knew the gun was. .

not readlly avallable to be used because of the conﬁguratron of the gun wh11e 1t was in.
Appellant § possessron R 213 Thus Appellant ‘was* not armed because the ﬁrearm d1d not.--‘

have the ab1l1ty to be ﬁred and there was ev1dence at tr1al that the v1ct1m knew the ﬁrearml .

wasn treadlly ava1lable to be used ” R 213 O _4 ':'_ " W B - |

the ]udge found that 1n order for a ﬁrearm to not have the ab111ty to be ﬁred 1t must be,_ o

. ' 1noperable R 215 Although Appellant S argument pr1mar11y concerned the meanrng of armed o

Subsequently, Judge Early demed the mot1on by a wr1tten order R 215 In the order g i - ,

the Judge refused to adopt what he termed Appellant s proposed deﬁn1t1on of deadly weapon R‘ .'

215 The Judge then reverted to h1s reasonrng at tr1al and relred upon other portlons of the statute'
o that were ‘not presented in the 1nd1ctment by notmg that even‘unloaded guns could be used to~
frrghten 1nt1m1date and control people—lf d1splayed R 215 VC
‘ Drscuss_non | ) ‘
According to the_indvicltment,{t_he gr.and.i jury'foundprobable cause to believe .Appellant.
_‘ did “oft or about September 22,‘201’6:, willfully and unlawfully "enter'the. dwelllng of Adam’

)



\ .

Waller located at '[redacted] without consent and with intent to commit a crime therein and the

defendant was armed or. became armed w1th [a] handgun ” R 223 ‘Thus,, the state charged o

oY

v»'Appellant w1th burglary in the first degree Under South Carolma law [a] person is, gu1lty of

'burglary in the first degree 1f the person enters a dwellmg wrthout consent and w1th mtent to - e

.commlt a crrme in the dwellmg, and e1ther' (l). when 1n“effect1ng entry or whlle in vth'e dwellmg oo

" or in- 1mmed1ate ﬂ1ght he or another part1c1pant 1n the cr1me (a) is armed w1th a deadly

o :weapon S.C. Code Ann. § l6 11 311(A)(1)(a) The issue presented is whether a person 1s‘ :

' _armed w1th a deadly weapon if the evrdence presented shows the weapon was not loaded

S« .

Accordmg to th1s Cour't' “[t]he general rule 1s that one is armed’ for purposes of ﬁrst- -

B

- V;degree burglary 1f a ﬁrearm is eas1ly accessrble and readlly avallable for use by that 1nd1v1dual F'

'for offenswe or defens1ve purposes ? State V. McCask1ll 321 S C 283 285 468 S E. 2d 81 82 N

’ (Ct App 1996) Th1s Court elaborated to explam that for purposes of be1ng armed under the e

e '; statute a person need only have physrcal control over a deadly weapon such that the weapon o L

@

nrs readlly ava1lable for the person to use.” Id Under thlS reasomng, a ﬁrearm would only be a S

,deadl_y .we‘apon-1f ,1tj‘were--operable? .whrch:would,requrre it to,,be loaded. ngthe’rwrse,v.the_ ﬁrearm e e

would not be “réadily available” for use.

| 'The"tri'al judg'e renea upon State v. ‘Bail’ev', 273 “s.c‘. 4’6% '257'S.E.2d' 231 (1979) for the -~

. propos1tlon that a gun is a deadly weapon regardless of 1ts alleged 1noperab1l1ty R 215 e

,However Balley specrﬁcally applred only to guns used in robberles State V. Balley, 273 S C: R

4

467, 470 257 S.E. 2d 231 233 (1979) Rather th1s Court should hold that possess1on of an
_unloaded gun is not sufﬁc1ent eV1dence to conv1ct a person under the burglary statute that

requlres the person be armed W1th a deadly weapon See People V. Harr1s 72 Cal Rptr. 423 427

X ‘_ (Calr Ct. App. 1968) (explamrng burglary in the first- _degree—does not 1nclude af_burglar who



'-; - steals an unloaded ﬁrearm and carries 1t away); People V. W1lson 684 N.Y.S. 2d 718 720-721

. (N.Y. App D1V 1998) (prov1d1ng that deadly weapon requ1res the gun to be loaded) State v.

Mustam 675 P.2d 494, 495 496 (Or Ct. App 1984) (explammg that for a weapon to be

i consrdered deadly, it must be loaded)

The trial Judge further erred by perm1tt1ng the state to use port1ons of the burglary statute E

« ‘, that were not in the 1ndlctment namely that a person may be gu1lty of burglary in the ﬁrst degree L

‘{.1f the person d1splayed a ﬁrearm The 1nd1ctment spec1ﬁcally not1ﬁed Appellant he was bemg:

L icharged w1th burglary first degree because he was alleged to be armed w1th a deadly weapon I »

A Yet the Judge ruled on. the dlrected verd1ct motion based upon a drfferent sect1on of the burglary o

TN

U o statute. Further the Judge allowed the state to argue to the Jury that it could ﬁnd Appellant gu1lty : _:

| -v"ffof burglary in the ﬁrst degree based upon the “d1splay port1on of the statute Fmally, and most-

: \f_l egreg1ous of all the Judge charged the Jury that 1t could ﬁnd Appellant gullty of burglary m the_h" . "

B :; .ﬁrst degree based upon the “d1splay portron of the statute



CONCLUSION |
: .Appellant :r_e‘Sp,ectfully ré,ués"ts this Court direct a verdict of >acquittal in: Appellant’s favor

based upon the state’s failﬁr’e to present eviderice that he was armed with a deadly weapon.

| _ . _Susan B. Hackett
Scotohi 7 o Appellate Defender

~ 'ATTORNEY FOR APPELLANT - .

ael

.-
: € . B
‘. # 3 .
B i |

1



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

RECEIVED‘

Appeal from Aiken County AUG 21 2019

Doyet A. Early, Circuit Court Judge SC Court of A{_)p cals

THE STATE,

RESPONDENT,

V.

BERTRAM MERLE BROWN,

APPELLANT

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Bertram Merle Brown states:

L She is an Appellate Defender for the South Carolina Office of Appellate Defense,

and was appointed to represent Appellant.

2 She has reviewed the record of Appellant’s trial before Judge Doyet A. Early, III,
which was held on January 9-10, 2018, and, in her opinion, the appeal is without legal merit

sufficient to warrant a new trial.

3. Pursuant to Anders v. California, 386 U.S. 738 (1967), she has briefed an

|
| arguable legal issue which arose during the course of the trial.

; WHEREFORE, she asks the Court to relieve her as counsel for Bertram Merle Brown.

This 21% day of August, 2019.

Respectfully Submitted,

Swial B etz

Susan B. Hackett
Appellate Defender
ATTORNEY FOR APPELLANT
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Aiken County AllG
Doyet A. Early, Circuit Court Judge 2 120 19

SC Court of Appegy
THE STATE,
RESPONDENT,
V.
BERTRAM MERLE BROWN,
APPELILANT

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1) Entire trial transcript dated January 9-10, 2018;
(2) Defendant’s Exhibit #1 (sign-in sheet);

(3) Court’s Exhibits #1 & #2 (jury notes);

(4) Memorandum in support of motion for new trial;
(5) Order denying motion for new trial;

(6) True-billed indictment; and

(7) Sentence sheet.

I certify that this designation contains no matter which is irrelevant to this appeal.

August 21, 2019 Wﬁ &V/M

Susan B. Hackett

Appellate Defender

S.C. Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT




CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014, order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

August 21, 2019. %MM j W

Susan B. Hackett
Appellate Defender

S.C. Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS
RE CETVED
Appeal from Aiken County Allg 2 1 2019
Doyet A. Early, Circuit Court Judge . COU[‘{ of App ea [3
THE STATE,
RESPONDENT,
V.
BERTRAM MERLE BROWN,
APPELLANT
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Anders Brief of Appellant and
Designation of Matter in the above referenced case has been served upon William M. Blitch, Jr.,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served
on Bertram Merle Brown, 234970, at Lee Correctional Institution, 990 Wisacky Hwy.,
Bishopville, SC 29010, this 21* day of August, 2019.

S b. Xaeh D

Susan B. Hackett
Appellate Defender
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 21% day of Aygust, 2019.
'/

L) (L.S)

Notary Public for South Carolina
My Commission Expires: October 26, 2019



