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Questioning Re: Right to Testify" 305

MR. DIZZLEY: No, sir.

THE COURT: And is what I‘ve told you about your
right to testify the same thing that Mr. Barr told you about’
your right to testify?

MR. DIZZLEY: Yes, sir.

THE COURT: All‘right, now, Mr. Barr tells me you;ve
not yet made your decision as to whether you intend to
testify, is that correct, sir?

MR. DIZZLEY: Yes, sir.

THE COURT: All right, then we will - I will ask you
finally, do you have any questions about our discussion we’ve

just had or your right. to remain silent or your right to

testify?
MR. DIZZLEY: No, sir.
THE COURT: All right, very good, anything further,

Mr. Barr, you would have me discuss with Mr. Dizzley about

those rights?

MR..BARR: No, sir, Judge.
THE COURT: And Mr. Hixson?
MR. HIXSON: No, Your Honor.
THE COURT: All right, then, sir, I'm going to let

you be seated and it would be my intention we would bring this

jury back, tell them that we have - we will end the

proceedings, take up with whether or not the Defendant will

call a witness or put up a case first thing in the morning and
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State v. Dizzley ' _ 306

be prepared to go at 9:30. What I would ask counsel to do is
be here at 9:15 ready to go. We have prepared copies of what
we believe -the charge to be that you can have now and take
with you over the evening hour. If you would please come and
be here at nine o'clock then we can have our charge
conference, 9:15 to 9:20, we can resolve any other issues and
be ready to go forward in whichever way the Defense wishes,to

proceed. Any objections to that from the State?

MR. HIXSON: No, Your Honor.

THE COURT: And from Defense?

MR. BARR: No, sir, Judge.'

THE COURT: All right, then, let's bring in the jury,
piease.

(Whereupon, the following takes place in the presence of
the jury.) |

THE COURT: All right, ladies and gentlemen, welcome
back. We really are pretty'close to the end of the business
day. As you know the State rested a few moments ago. Rather
than calling additional witnesses today we will wait until
tomorrow morning for the Defense to make a determination as to
whether they intend to put up a case because, again, they have
no burden of proof and also after that’s conciuded we’ll begin
the arguments and charge. There's no reason or benefit to
going forward at this late hour when we change sides of the

case. So we're going to stop for the day and what I'd ask you
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State v. Dizzley 307

to do is be - and by the way, there's no ﬁindows, so I don't
know if I'm sending you out to a monsoon again or not, but if
it is if you need one of our officers to help you get to your
car with an umbrella we’ll do our best to provide that for you
and what I would ask that you do is be back in your jury room
again at 9:30 tomorrow morning. We will stért at 9:30, and
again this evening please don't discuss this case with anyone
inéluding your loved oﬁes at home.‘ Don't undertake any
investigations. Just get a good night’s rest and be back at
9:30 tomorrow morning. Don't call the juror number. There's
no need to do that. Just be back at 9:30. Any questions now
from our jury panel about scheduling?-

(No response.)

THE COURT: All right, well, then we will see you at
9:30 and as we do e&ery day out of respect we will remain
where-we are while you deﬁart the courtroom first.\ Have a
good afternoon, ladies and gentlemen. |

(Whereupon, the following takes place outside the
presence of the jury.) |

THE COURT: All right, anything further for our

.| record today?

MR. HIXSON: No, Your Honor.
THE COURT: Very good, gentlemén, if you would step
up we’ll give you, again, this charge is not set in stone, but

if you would meet me in chambers tomorrow morning at nine
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Allen Charge 308

o'clock we’ll be prepared to have a charge conference and if
you’d step forward and get the charge we are in recess now,

ladies and gentlemen, until 9:30 here in the courtroom

tomorrow morning.

OFF THE RECORD

(On the record, Aﬁgust 30, 2012. Jury deliberations continue
at 9:42 Aa‘.m.)
(Note from jury [Court’s Exhibit Number Five] received at
10:03 a.m. Reply from Court sent back to jury at 10:21 a.m.)
(Note from jury at 11:12 a.m. The following takes place
outside the presence of the jury.)

THE COURT: | Let’s go back now on the record in the

case of the State versus Dizzley. We have a message from the

jury, ladies and gentlemen, or counsel, you want to step up
and look at it? Have you already seen it?

MR. BARR: I’ve seen it, Judge.

THE COURT: All right, very good. It would be the
State’s intention at this time to bring the jury back,
including our alternates, and give an Allen charge and I’'11 be
glad to hear from either side as to whether you object or

concur with that procedure. What says the State?

MR. HIXSON: I concur, Your Honor.
THE COURT: All right, and Mr. Barr, you want to be
heard?

MR. BARR: Your Honor, I just need to consult with my
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client for just a second.

THE COURT: Very good. We’ll wait a moment.

MR. BARR: Nothing from the Defendant, Judge.
THE COURT: Very good. Madam court reporter, let’s

mark this as é Court’s Exhibit, please, this note, and would
you please bring our two alternate jurors from the back and
then would you please bring our jury panel from the jury room.
MR. BARR: And Judge, I think we’ve just got one now.
THE COURT: Are we down to one now, all right.
(Whereupon, the following takes place in the presence of
the jury at 11:25 a.m.)
THE COURT: | Welcome. I don’t think you’re going to

need your pad. That’s what some of the jurors are.asking. I

{can hear them in the back. So I think you’re fine where you

are. That'’s fine. We'll wait a moment. We’re fine. We’re also
waiting on our alternate to join us.  So we’ll just be at ease
for é moment. Ladies and gentlemen, just while we are waiting
for our others to join us I want to thank you.for coming back
today.‘ I know that probably some of you, if'you were like me,
were confronted by a flood on the way home yesterday and I
couldn’t help but go notice as I drove by your business, Mr.
Thompson, I believe if floodéd yesterday; did it not?

MR. THOMPSON: No, no.

THE COURT: It did not? All right, well,'itAhad some

heavy standing water near it.
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MR. THOMPSON: It was close.

THE COURT: Very good. VWell, I,'I appreciate your
willingness to be back today and when we had such adverse
weather conditions yesterday:. We're going to wait just one
moment for our alternate and we have at least one of our
alternates is still remaining with us.

While we have our 12 though assembled in the courtroom
let me ask, ladies and gentlemen, when we were apart from one
another last night is there any member of the jury panel who
had a discussioﬁ with any third person concerning or any other
jury panel member for that matter during the evening break
conéerning the facts of this case? 1If you did please raise
your hand.

(No response.)

THE COURT: And again, let’s let the record reflect no
one has raised their hands. Thank you for complying with the
Court’s request. Welcome baék, and we still, we still have
Ms. Morrison Qith us this morning as well, is that correct?
All right, good. Here she comes. Good morning.

All right,vand ladies and gentlemen, I'm going to ask you
if you would.just secure the back door so that we won’t have
people coming and going as we talk with the jury here.

Ladies and gentlemen, first of all, welcome back to the
courtroom and I have received your message that you' ve ‘been

unable to reach a verdict in the case, and as I instructed you
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earlier and as we're ali aware the verdict in this case must
be unanimous. Now just thinking about this though at any time
there is a matter in dispute it isn’t always easy for even two
people to agree who may beldiscussing it, much less 12, and so
when 12 are required to agree on something well it’s even more
difficult and in most cases I think we woula all agfee that
absolute certainty can never be reached and that’s not what is
expected. However, you have a duty to make every redsonable
effort to reach a unanimous verdict if you.can. In doing this
you should consult with one another just as you have been
doing, express your own views, but listen openly to the .

opinions of your fellow jurors, tell each other how you feel

and why you feel that way and discuss your differences with

|open minds as opposed to closed minds, and although the

verdict of the jury must be unanimous every one of you has the
right fo your own opinion and the verdict that you agree to
must be your own verdict, the result of. your own convictions
and you should not give up a firmly held belief merely to be
in agreement with fellow jurors. The'majériﬁy should consider
the minority’s opinion and the minority should consider the
majority’s opinion aﬁd each of you should consider the others
opinion. You should carefully consider and respect the
cpinions of each other and reevaluate your position for its -
reasonableness, correctness and impartiality. You must lay

aside all outside matters and reexamine the questions before
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you based on the law as I gave you and the evidence as you
found it in the case.

Now, let’s talk abogt what happens if you do not agree or
cannot agree on a verdict. If that happens and the Court
declares a mistrial and what that means is that nobody wins,
neither the State nor the Defendant. It just means that at
some future time this case will be tried again with some other
jury sitting where, where you sit_today. The same
participants will come in, same witnesses, ﬁost likely give
fhe same testimony, thé same lawyers will basically ask the

same questions and we’ll go through the entire process of the

|trial again.

Now, you were selected in the same manner and from the
same jury pool really, the community, as any future jury will
be and there’s no reason for me to suppose or expect that the
case would ever be submitted to 12 more intelligent and
capable, that is capable, impartial and conscientious and
competent jurors than you are and that some greater evidence
or more or clear evidence will be adduced on one side or the
other.

So, ladies and gentlemen, I'm going to ask you to return
to your deliberations one more time. If you’re unable to |
reach a verdict please advise me of that,‘but I ask you in
compliance with the instructions thaﬁ I;ve given you to go

back and try again and out of respect for you and your efforts
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we're going to remain where we are while you return to the
jury room. Thank you, ladies and gentlemeﬁ.

- (Whereupon, the following takes place outsidé the
pfesence of the jury.)

THE COURT: That’s fine. If they wish to take a smoke
break please give them that opportunity. Now, any objection

to the charge that’s just been given by the Court from the

State?
-MR. HIXSON: No, Your Honor.
MR. BARR; No, Judge.
THE COQURT: And from Defense. Then hearing none then

we’re ready to move into other business now, Mr. Hixson, and
please call your next case.

OFF THE RECORD

(On the record. Note from jury at 12:20 p.m. The following

takes place oﬁtside the presence of the jury.)
THE COURT: Let’s go back in the record, on the record

in the case of the State versus Dizzley and while everyone is

comiﬁg back in let’s go ahead and bring the jury in and let’s
bring ouf alternate jurors. Ms; Owens, if you’d bring the
alternate jurors as well into the courtroom. |
(Whereﬁpon, the following takes place in the presence of
the jury;)
THE COURT: All right, ladies and gentlemen, welcome‘

back and Mr. Grate, Mr. Foreman, ladies and géntlemen of the
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jury, I’'ve received a message that tells me that the jury is

still deadlocked and unable to reach a decision in this case

and I wanted to, first of all, tell you one or two things that

I have on my mind and heart about -this métter. First‘of all,
I don’t want you to think in any way that your exercise as
jurors has been a failure on your part’because you could not
reach a verdict. That’s not a failure on your part; That’s
really the strength of our system because we bring diverse
citizens from different backgrounds all from the same
community to hear a set of facts and make a decision as to

whether or not in criminal court a person is guilty or

| innocent.

Now, what.you’ve told us.is that you can’t reach a

‘unaniMOus decision, and I would say to you to that that’s not

a failure on your part. That’s actually a strong message to
the Prosecution that they are unable to meet the burden of

proof to the extent that they can bring back a unanimous

verdict.

Now, the way this process actually works is it is dp to
the Solicitor as to whether they will dismiss the charge or
whether they will retry this case or perhaps redevelop the
charge in some way and bring a separate charge of some kind
and try that. 1It’s a - the décision resfs with the Solicitor.
It’s not within the cohtrol of the Defendant, but what’s going

to happen here is the Court is going to declare a mistrial,
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but I don’t want you to believe in any way, zero way that that
somehow you are responsible for that because you are not.
You’re given a set of facts that were.the best that the State
could adduce from what happened. and what they were able to-
determine, they put that up to you and you brought back a wise
and common sense decision thét you simply could not agree upon
it. There’s a message in that and so you’ve accomplished your
purpose.

(Instructions for juror payment given and Jjury

dismissed.)




O

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

316

CERTIFICATTE

I, the undersigned, Grace L. Hurley, Official Court
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