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STATEMENT OF ISSUES ON APPEAL

1. Did the trial court err in granting the Plaintiffs/Appellee’s Motion to strike
' . Defendant’s/Appellant’s Demand for a Jury trial when it filed its Amended
Answer and Counterclalm" ‘ :

STATEMENT OF THE CASE

' This case Vinvolves a cla1m by Appellee Zur1ch Amer1can Insurance Company‘ ‘of -
Illlnors (herelnafter ‘Zurich” or “Appellee ), for breach of contract relatmg to payment of -
‘premrums for worhers compensat1on insurance. Zurlch filed the complamt on December ‘
ll 2015, and requested the case be non-Jury On: February 12 2016 Appellant Palmetto |
Contract Serv1ces Inc. (heremafter Palmetto or"“-‘Appellant M) ﬁled an Answer denymg a
the allegations rn the complalnt-and assertmg afﬁrmative defenses Palmetto did not'.‘ '
‘request' a Jury trial.  On Jul}r l2 2016 'Palmetto ﬁled a motlon to amend to assert .
counterclaims. By order dated September 20, 2017, the court granted Palmetto’s motionf
o amend.1 ‘During the hearingvon the motion to amend, Zurich' argued it V\rould be
prejudlced 1f the motron was. granted because Zur1ch would not have an opportumty tovt
demand a Jury trial. Palmetto‘consented to av'Jvury trial. Thereafter Palmetto ﬁled its
Amended A‘nswer and Counterclaim- and demanded a’jury trial. Zurrch filed a motion to.
. str1ke Palmetto ] demand for a Jury trlal After a hearmg, the court 1ssued an order grantmg .'

Zurrch’s mot1on to strlke “pursuant to SCRCP 38(d) and King v. Shorter 291 S C. 501 -

The counterclalm raised in Defendant ] amended pleadmgs do not create new issues of

. 1Tt took an unusually long time for the motion to amend to be granted. The motion was
first heard by Judge Jeffrey Young on January 5, 2017; however, no order was issued.
After discovery of the oversight, the hearing was rescheduled before Judge Nicholson for
September 19,2017, and the order granting the mot1on to amend was s1gned on September :

20,2017, : : '

1



“:Appeal on. Aprrl l2 2018 ‘

Zurrch and Palmetto entered«alnto a ‘contract wherebyZurrch ag'reed toprov1de
. ,Jcert’am workers 'compensatron and employers lrablhty rnsurance coverage for the pohcy'." '
-’:'perlod of February 20 2012 through February 20 2013 R pp 9 14 at ﬂ 4 5 Followmg .

| ‘.-‘.the pol1cy perlod Zurrch made a demand for payment m the amount of $158 744 00 on” -
RJune 18 2013 Id at llll 8 9 By letter dated June 17 2013 Palmetto sent a letter to Zurlchf o
'contestmg the aud1t and requested that the audrt be amended R pp 76 77 Zur1ch ﬁled;
‘the complamt on December l I, 201 5 for breach of contract Zurlch requested the case be

| non-Jury R pp 9 14 On February 12 2016 Palmetto ﬁled a s1mple answer denymg the

'

' .allegatrons in’ the complamt and assertmg certam afﬁrmatwe defenses 1nc1ud1ng a ﬁfthf '

&

| jdefense of fraud and fraud in the 1nducement R pp 15 17 Palmetto d1d not assert any" |

counterclalms or demand a Jury tr1al

el

v N S

On July 12 2016 Palmetto ﬁled a motron to amend 1ts answer and assert a. ‘

: ;Fcountercla1m pursuant to Rule 15 of the South Carolma Rules of C1v11 Procedure R. pp : .'

r\p‘

‘57 65 A copy of the proposed Amended Answer and Counterclarm was attached to the _’
' mot1on The Amended Answer and Countercla1m set forth a countercla1m for neglrgentf
m1srepresentatron and fraud and made the followmgsspecrﬁc allegat1ons

5

. The agreement entered mto between Zur1ch and Palmetto was similar to agreements

" “entered into between Assurance Company of América, a subsidiary of the Plaintiff, . -

~and/or Zurich, for the years 2009 through 2010 2010 through 2011 and 2011 ’
' through 2012 R pp 18 24 at‘ﬂ 13 .




For each of the aforesard pohcy periods, Zurlch and/or Assurance agreed to ‘provide.
- coverage under NCCI Class Codes 3040 30400, 6824F 6834 7842 and 8810 Id.
at q 14. : , _ :

. Durmg each of the: aforesa1d pohcy periods, Zunch and/or Assurance had charged
_ Palmetto premiums and assigned :employees to. the drfferent class codes
"spec1ﬁcally 1ncludmg 3046. Id at§15. ' : th

In connection with the policy perlod for 2012 through 2013, Zurich represented that
it would provide insurance and invoice Palmetto based on the class codes set forth
" in the agreement, as 1t had done durmg the prev1ous three pohcy perlods Id at ﬂ
160 : . o

On or around Aprll 4, 2013, ‘after the pohcy perrod Zurlch performed an audrt of
',\'Palmetto s books. 1d. at 117, _

The audit ‘was performed by EVelyn Wyatt on behaIf of Zurich; Id at 1]'-1 8.

The audlt summary separated the work performed by Palmetto into- dlfferent work
~ categories corresponding to the different class codes, including workers under class
codes 3040, 6824F, 8742, and 8810 as it had done durmg previous pohcy periods.
1d. at 9 19. . . A

' "The audlt summary was prov1ded to Palmetto on'or around Apr11 4 2013 Id at 2
" 4 20: ) ‘ :

On or around Aprll 6 2013 Zurlch rev1sed the audit summary and took all of the
labor originally classified under 3040 and added it under code 6824F and made a
_ minor change to the work under class code 8810. Id. at 1] 21 .

The summary of aud1t review from Zurrch review states that "Class code 3040 does.
' not apply to [Palmetto s] operations.” Id at T22.

During the policy penods of 2009 through 2010, 2010 through 2011, 2011 through
+ 2012, Zurich and/or its subsidiaries took the position that class code 3040 d1d appIy
to Palmetto's operat1ons Id. atq 23 : :

- In 2012, Assurance Company of Amer1ca a sub51d1ary of Zur1ch (hereinafter
"Assurance"), filed a complaint, case no. 2012-CP-10-284, in which it took the
position that a portlon of Palmetto's operations were covered under cIass code 3040
Id at ﬂ 24. : :



' On or around June 18, 2013 Zurrch invoiced Palmetto $158 744 00; as a result of .
~ the revised audit and the change from hstrng work under 6824F as opposed to 3040.
Id. at 9 25. ' : ,

The representat1on that Zurich. would properly classrfy people under 3040 and blll
‘ Palmetto accordmgly was false Id at 9 26.. S

The representatlons in the agreement 1nclud1ng that Zurlch would cla551fy work
under 3040 and invoice Palmetto accordmgly were material. Id. at q 27

- Zurich knew the representatlons in the agreement were false: Id at 9 28.
' Zurrch 1ntended that the representat1ons be acted upon, Id at ﬂ 29

Palmetto did not know that the representat_lons were false, and relied on the
, representations as set forth in the'agreement. 1d. at ¥ 30. :

: Zurlch had a pecunlary 1nterest in makmg the false representat1ons as set forth L
- herein. Id. atﬂ31 '

Zurich had a duty of due care to prov1de truthful 1nformat10n to Palmetto, and
breached its duty by failing to properly communicate information regarding class
codes to Palmetto, and changing the audit in direct violation of the contract
requlrements and prror dealmgs w1th the part1es Id. at q32.

‘ Palmetto had a right to rely on the representatrons in the agreement and on the prior
dealings with Zurlch and its subs1d1ar1es regardmg the classrﬁcatlon of employees
Id. at § 33.

In addltlon to.the countercla1m for fraud and negllgent mlsrepresentauon Palmetto

also asserted a counterclalm for breach of contract and alleged that Zurich had actually

overbrlled Palmetto and 'Palmetto Was; entitled to.a refund. R. pp. 57-65 at q 36. The

Answer ,and Counterclaim 'der“nanded ‘actual -damages, incidental damages, consequential

damage and punitive darnages inv‘an“am',ount'to be determmed by the trier of fact. Id.

. “Wherefore Clause ? Zurich opposed the motlon R. pp 66-78.

Durmg the hearmg on Palmetto S motlon to amend Zurlch argued that the motron o

should be denied for two reasons: (1) that 1t Would be prejud1ced because it does not now



-have an oppertunity to demand a jury trial, and 2) becauseithe amendment is untimely.2 '
R. pp. 46-56. On the issue of prejudlce the court ruled * thereis ne prejudiee t0'Zurieh. |
Palmetto put Zurreh on notice of allegations of fraud in the or1g1na1 Answer and Palmetto
consented to dj ury trial.-, Further, there is.no et{idence that Zurrch does not have adequate
time'_‘to\ rire_pare and defendagamst vthe eounterclaim._,” R. pp 5-8. The .cour'talso noted that
“Zurich has been;von notlce sinee the befendant ﬁlred: the;qr.iginal‘ Ans‘werthat there were
issues of fryaud’and. mi‘srep‘resentati'on."’ Q at ‘p. 8. “Zu‘r"ich-.did'_not seeh reconsideration of
the order, and did not“ abpeal the order. : . |

-' During thehearing on the motion to strike, Zurieh argued that Palmetto had warVed
its rights to de_mand a'jur;}.l. trial because the Amended Answer and Counterclaim were based -

on the same i‘ssues that .'Were ra'i'sed preViously- in'its initial Answer to the_ plai_ntiff S.
eomplalntRpp46-56 "at 48“: 1‘6_-18.»>':Z’~urrch'\tv’ent*out .-.Qf-,i-ts v'va')-'l;vto arguethat it had\not
re'quested a Jury trial durin_g the' heartng’in front of /J udge :I-dichols'on, but onty that ;‘it WOuld
be prejudlclal to our chent to’ not be able to request a Jury tr1a1 but we never actually
requested or demanded a jury tr1al in wr1t1ng or verbally » 1d. at 49:15-18. “It vt/as just an
issue rarsed to shovtz rjossrble preJudlce to our client.” Id at 50:8-9. Zurich’s attorneys

“explained that they argued before Judge Nicholson the fact that we wanted to be able to

look at the optlon ofa Jury tr1al.” Id. at 53.’:4'67

2 Zurich’s argument on t1me11ness was also addressed by the trlal court, but 1s not an issue
in this appeal and is not addressed further. :
‘ : 5



The court issuea an order granting Zurich"s motion to strike stating it was “pursuant
to SCRCP 38(d) and King’ y. ”Shorter,' 2’91.' S.C. 501. The c"ounterelainr raised ifi
Defendant’s Arriended Pleadihg§ do not create new issues of fact.”

ARGUMENT |
L | STANDARD OF REVIEW

Palmetto is entitled to a jury tr‘ial- asa matter of right. SCRCP 38. ‘When 2 trial

court’s order deprives a party’of‘a mode Qf trial to which it is entitleq’ as a vmatte.r of right, _

as did Judge Harrington, such order is ,immed»iately appealable. Hagood v. ‘-So'rnmerville

362 S.C. 191 196 607 S E. 2d 707, 709 (2005) South Carohna follows federal case law )

concerning the) rrght toa Jury “trial pursuant to Rule 38. See King v. Shorter 291 S.C. 501

502-03, 354 S.E.2d 402, 403 (Ct App 1987) While the court in King 1ndlcated the -

{
~ standard of review denying a party s right to a jury trial was abuse his drscretron 1d at 503 _

later courts have held that whether a party is entitled to a jury trial is a questron of law.

Verenes v. Alvanos 387 S.C. 11 15 690 S E 2d 771 772 73 (2010) This is in hne with

federal case law where * [e]ntltlement to a jury trial is a question of law reviewed de novo.
See Kulas v. Flores, 255 F.3d 780, 783 (9th Cir.2001). This court reviews de novo a district
court's interpretation of the Federal Rules of Civil Procedure. See Atchison, Topeka &

Santa Fe Ry. Co. v. Hercules Inc., 146 F.3d 1071, 1073 (9th Cir.1998).” California Scents

v. Surco Prod., Inc., 406 F.jd 1102, 1105 (9th Cir. 2005). Therefore, the proper standard

of review is a de novo review. Accordingly, this court can decide questions of law with no

particular deference to the trial court. Verenes V Alvanos, 387 S.C. at 15, 690 S.E.2d at

772-73.



~

IL PALMETTO IS ENTITLED TO A JURY TRIAL ON ITS
COUNTERCLAIM

) Palmetto is entltled toa jury trial on its counterclaim as a matter of ri ght pursuant
to Rule 38 SCRCP. Rule 38(b) provides that:

\Any party may demand a trial by jury of any issue triable of rrght by a jury

by serving upon the other parties a.demand therefor in writing at any time
after the commencement of the action and not later than 10 days after the
service of the last pleading directed to such issué. Such demand may be
endorsed upon a pleadrng of the party

Normally, when a party has not prevrously demanded a Jury trial, and files an

amended pleadrng, the party ] rrght to'a Jury tr1a1 tums on whether the amended pleadmgs

create new ‘issues of- fact ng V. Shorter~291 S. C 501 503 354 S_.E.Zd 402, 403 (Ct.

B App 1987). In the absence of South Carohna law on the issue, in K , the court relied on -

. federal case law 1nclud1ng Trrxler Brokerage Co. v. Ralston Purma Co., 505 F. 2d 1045
(9th Cir. 1974), to support its posmon. In Trrxler,- the court ruled that the trial court
properly denied the demand for ajury.trial because the amended pleadings “failed to create

new issues of fact.” King, 291 SC at 503,‘,354'S.E.2d 403, citing Trixler. Federal case law

has been consistent. “The presentation of a new theory does not constitute the presentation -

of a new ‘issue’ on which a jury: trial should be granted [as of right] under ... Rule 38(b).”

Trixler Brokerage Co. v. Ralston Purina Co.,"SQS F2d 1045, 1050 (9th Cir. 1974). “An
‘amended or supplemental pleadi'ng.that rai’se‘s new issues enables a party to request a jury
trial for those iseues in the 'manner estab‘lished by Rule 38(b). But an amended or .
supplemental pleadrng that merely restates issues. prev1ously ralsed does not revive the
rrght to demand a Jury trral whenone had. not earlier been demanded As we said in
Guajardo V. Estelle 580 F. 2d 748 (Sth C1r 1978) ‘A complamt rarses an issue’ only once



within Ru'le‘38(b)’s' 'meaning:when it introduces it for the;‘ ﬁrst,time; Amendmentsnot
1ntroducmg new issues w111 not glve rise to a demand for a. Jury tr1a1 ’ Id at 752-53.”

Fredleu v. Rowan Companles Inc 738 F. 2d 651, 653 (5th Cir. 1984) “New issues” must

‘relate to new 1ssues of fact and not to new theorres of recovery Id Where the iSsues in the,
original complaint and the a‘mended complaint turn on the same “matrlx of facts” an

amended complarnt does not rev1ve a party S rlght to request a Jury trial. Cahfornra Scents

406 F. 3d at 1 106 “’The deﬁmtlon of an issue for purposcs of Rule 38 is not a matter solely
of fact or of law’ and that one issue is the same as another when it is based on the same
conduct or concerns the same.general area of dispute.’ [citatikon omitted]. ‘If the factual

allegations underlying two ‘claimsare the’samé or if the issues ‘turn on the same .matrix of -

' facts the issues are the same.’” Id at 1108 quotzng Las Vegas Sun, Inc v. Summa Corp.,

610 F. 2d 614, 620 (9th C1r 1979)

Unhke other cases, thls case 1nvolves an amended answer and a counterclalm when
no counterclaim had been asserted in the 'original answer. Thus; the counterclaim was the
first time Palmetto asserted .‘afﬁrmative claims against Zuric_h, and the ﬁrst time and
| opportunrty.Palmetto had to demanda Jury trralon rtsattrmratii/e claims. 'Palmetto does-
not seek, and is not requesting a‘, jury trr‘al' on Zurich’s claims. That is not the issue here.
The issue is — is Palmetto .ent'itled to aJury trial on'its counte_rclaims asscrtedfor the iﬁrst
time.in theAmended Answer éﬁd Counterclaim‘? R | |

There isno dispute that Palmetto 'drd not demand a jury trial in its Answer and the
affirmative defenses asserted ’therein. Howet/er, Palmetto did not make anly" afﬁrmatiye"

- claims against Zurich in its initial Answer. After reviewing all of the facts, Palmetto



prOperly ﬁled‘:a m"otion tos‘am“end 'to}ad'd:afﬁrmatfve ‘c‘ounterc'laims a‘gainst' Zurich. There: - .

v

1s 1no drspute that Palmetto s countercla1m arrses out of the same contract as. Zur1ch ] cla1m

,_4.) T N . ' N ’. 1_’
SR K

'-for breach of contract however the two cla1ms are dlstlnctly d1fferent Palmetto s breach
.‘ ofcontract claims_. are base,d"‘on Zurich?sf breaches,as_ o‘jppos)e'dto the »all"eged ~breached‘ by "ﬁ o

S L,
B

- ‘l)almetto.,- Lil%elvvise' 5 there"‘is'ho disoute "that, 'Palmetto“’s, counter-(‘;laim’ fori“fraud and

c).

Hneghgent m1srepresentatron are related to the contract and are based on s1m1lar facts to

B -Palmetto s afﬁrmatrve defense of’ fraud 'm the mducement However Palmetto.made. NO'
.afﬁrmm'ive ,clai-ms that would ‘warrant a j’u'r'y trialfin»its inltial Answer».. Palmetto 'seeks a.
. Jury trral ONLY as to 1ts counterclarm MPalmetto' 1s agreeable to havmg the Judge decrde
Zur1ch S breach of contract clarm ho“wever. that decrsron should be madeqafte—r the ]ury
.’dec1des Palmetto s breach of contract actron agamst Zurlch | xS

As the federal courts have held “amended pleadmg must ralse for the ﬁrst t1me the

i 1ssue as to wh1ch a Jury tr1al is: sought See 5 Moore s Federal Pract1ce § 38 41 at. 38 364

: .'to 38 3 ”G Bauknecht GmbHv Elec Relavs Inc “"569F Supp 404 414(ND lll 1983)

. That 1s the case’ here Palmetto s amendev pleadmgs specrﬁcally its countercla1ms ralsed H
for the.ﬁrstvtime'the‘issues .to 'which it s’eeks a;jury »trial.' The counterclaim fOr 'fraud and '
uneghgent mrsrepresentauon requ1re the Jury to make ﬁndmgs on each of the mne elements
N Lo .

- 'for a cause of actlon for fraud3 and the ﬁve elements to state a cause of actlon for neglrgent

o L e e PR R
e .‘ L . ¥

RPN o r.,
- .

v : _3 To estabhsh a cause of act1on for fraud and decert based upon m1srepresentatlon the o

- following elements ‘must be shown by clear, cogent and convincing - ev1dence 1) a-

~representation; (2) its’ falsrty, (3) 1ts mater1ahty, (4. either knowledge of its falsrty ora ‘

" reckless’ d1sregard of its truth or-falsity; (5) intent that the representatlon beacted upon; (6) .-
the hearer’s ignorance ‘of its fa151ty, (7). the hearer s reliance of its truth (8) the hearer’s-
right to rely thereon; and (9) the hearer s consequent and proxrmate mJury Mlchael G.
Smrth Elements of Civil Causes of Actzon (2000) at 103 S




. ,misrepresentation.“ Not all o'f-ithe eiements are the same as for the defens'e 'of fraud in the

mducement that was origlnally pled as an afﬁrmative defense In particular Palmetto must

(
b T

: shOw and prove that Zurich had a pecuniary _1nterest m‘ ‘making the m1srepresentations j
Therefore, issues and. factsnecessary to pror/e those issues are clearly dlfferent than: those
raised in Zurich’s breach of contract claim and from those set forth in Palmetto S origmal‘
Answer and afﬁrmative defenSes_; | | |

TheisSuesand facts are also different in».Palmetto’s breach of cOntract claim. ‘The
origmal complaint and answer dealt only w1th whether - Palmetto breached the contract
Simply put - d1d Palmetto hve up to 1ts srde of the bargam‘7 Whlle Palmetto denied 1t‘
. 'breached, neither the complamt nor.the answe_r' dealt With whether Zurich lived ?upto its
side of the bargain. ‘ Palmetto’s .counte‘r.claim raises tho.se' is‘sues.'
"Finaliy; Palmetto’s‘ ori’ginal}. Answer and‘afﬁrmative defenses-did' not seek any -
damages from» Zurich. In COntrast Palmetto’scounterd'aims seek damages including_ “
actual damages 1nc1denta1 damages consequentiali damages and pun1t1ve damages These_
are all new issues based on new facts raised for the ﬁrst time in Palmetto 'S counterclalms :
Accordmgly, Palmetto is entitled toa Jiury trial on all issues raised in its counterclaims.
Sigmficantly, in opposmg Palmetto S Motlon to Amend Zurlch argued to Judge'
Nicholson that it Would be prejudiced 1f the motion was granted because it would not have

an opportunrty to demand a Jury trial R. pp 46 56. Palmetto consented to the j Jury trial so

“(1) a false representation made by thé"defendant to the plaintiff; (2) a pecuniary interest -
by the defendant in making the statement; (3) a duty of care owed by the defendant to see
that truthful information was commumcated to the plaintiff; (4) the defendant breached the

duty by failing to. exercrse due: care (5) the plaintiff Justiﬁably rehed on the representation.

ld.at183. - o o | -
R



thererwouldvtbe.no‘ “prejudice to ZurrchId In difé'ct contr'adictidn ‘to' its~.argurnents"to J udge i
. o E '-r N . - - ;A N . . ” ) .

Nrcholson Zurrch now contends 1t only wanted the opportumty to request a Jury tr1a1 but

it d1d not really want one Id Flrst one must w‘: nder why Zurrch would make such an

argument to J udge Nlcholson when Zurrch drd not actually 1ntend on requestmg a Jury tr1a1

More 1mportant1y, Zurlch’s argument about preJudrce demonstrates why Palmetto 1s

l,“. . J

' ‘entltled to a Jury tr1a1 A party,_A , t1tled to a Jury tr1a1 as a matter of rlght Carolma Frrst

’ : Bank V. BADD LLC 414 S o} *289 293 778 SE2d 106 108 (2015) (The South

;:»r, »

Carolma Constrtutlon prov1des that the rlght to a Jury tr1al shall be preserved 1nv101ate S C :

: 'Const art I § 14) Just as, Zurlch argued it would have been preJudlced 1f it could not ..

_ 'demand a Jury tr1a1 m response to the Amended Complamt Palmetto w111 be prejudlced ,

. . 3

| because 1t w1ll be demed a Const1tut10na1 r1ght Palmetto demanded a Jury tr1a1 on the S i

E “c'ountercl‘alm,when the count'erc‘lalm was'- ﬁrst ﬁled.', It could not'have demanded a»Jury,trlali -

| :'\on those afﬁrmatlve clalms any sooner because they had not been asserted To deny

4 ' ‘ ‘ . : j
,.'Palmetto a Jury tnal now would be to deny Palmetto 1ts Constltutlonal rlght to a Jury tr1a1

‘c e B “',,

l For the foregomg reasons Palmetto requests th1s court reverse the tr1a1 court S order n -

: strrklng Palmetto S demand for a Jury tr1a1 and remand th1s matter wrth mstruct10ns that o
_Palmetto 1_s'¢’nt1tled_to a.Jury'trral; . Ea -

.o Syt el e . S
oAt s R o N
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Respectfully submitted.
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Attorney for Appellant

Dated: July 25, 2019
Charleston, South Carolina
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals JUL 30 201
9

of
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Court of Common Pleas

IN CASE NO. 15-CP-10-6684, THE HONORABLE KRISTI LEA HARRINGTON

Case No. 2018-000692

Zurich American Insurance Company of I1linois, .......cccccevveeveeverneeneennecennenne Respondent,
V.
Palrnelio Contact BerVIORS, IO, .cviiimvreiisssms s b i g8 oo B s ool Appellant.
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