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' STATEMENT OF ISSUES ON APPEAL

I "THE CIRCUIT COURT DID NOT ABUSE ITS DISCRETION WHEN IT
. GRANTED RESPONDENT’S MOTION TO STRIKE APPELLANT’S
‘REQUEST FOR JURY TRIAL BASED UPON THE CIRCUIT COURT’S

FINDING THAT. APPELLANT’S AMENDED ANSWER AND
' COUNTERCLAIM DOES NOT CREATE NEW ISSUES OF FACT '

I.  APPELLANT WAIVED ITS RIGHT TO A JURY TRIAL BY ITS FAILURE
TO PROPERLY “DEMAND” A JURY TRIAL AS REQUIRED BY RULE
-38(b), SCRCP -

COUNTER-STATEMENT OF THE CASE
Respondent Zurich American Insurance Company of Illinois (“Respondent Zurich”j filed its
Summons and Verified Complalnt allegmg breach of contract against Appellant Palmetto Contract

Services, Inc (“Appellant Palmetto”) on December 12 2015, based upon Appellant Palmetto’s

* failure to pay its workers compensation insurance premiums as agreed. ‘(R. pp. 9-10, 97 4-12)

Respondent Zurich served Appellant Palmetto with its Summons and Verified Complaint on January

‘14 2016. Appellant Palmetto served its or1g1nal Answer to Zur1ch’s Summons and Verrﬁed

Complaint on February 12,2016, denying all of the allegatlons in Zurich’s Verlﬁed Complalnt and |
allegrng certain afﬁrmatlve defenses, including fraud and misrepresentation. (R. p. 16,9 9)
Neitlrer party requested a jnry trial. | | -
F‘i‘ve rnonths later, on July 12, 2016, Appellant Palmetto served its Motion to Amend its

Answer and Assert a Counter_claim‘, (“Motion to Amend”) against Respondent Zurich for

_ misrepresentation, fraud and breach of contract. (R. p. 57 and R. pp. 60-63 | 12-36) Along with

its Motion to Amend, Appellant Palmetto filed its proposed Amended Answer and Counterclaim. '

. Appellant 'Palmetto_ failed to demand a jury trial at the time it served its Motion to Amend and

proposed Amended Answer and Counterclaim. (R. p. 59)



The flrst hearing On Appellant Palrnetto” S Motion to Amend vslas held before The Honorable
- W. Jeffrey Young on January 5, 2017 (R pp- 30 35) At the request of Judge Young the partres .
“ submrtted proposed orders. . (R p. 3) Judge Young left the bench before rul1ng on Appellant
Palmetto S Mot1on to Amend. ‘

A second hearmg on Appellant Palmetto s Motlon to Amend was held before The Honorable' '

I.C. N1cholson Jr., on September 19 2017 (R pp. 36- 43) The Court granted Palmetto’s Motron.
‘to Amend based upon several factors One of the factors for the Court’s grantmg Palmetto’s Motion
to Amend is. that Palmetto s 1n1t1al Answer to Zurlch’s Complamt already alleged the afﬁrmatrve .
defenses of fraud and mrsrepresentauon (R. p 7 1[ 2) Respondent Zurlch never notified Appellant
Palmetto that 1t desrred a Jury tr1al as requ1red by J udge N1cholson at the hearmg on September 19, »
: 2018. (R: p. _41, lines 24-25, and R. p. 42, hnes,l-2) Nor drd Appellant Palmetto ever notify -
Respondent Zurich that it intended to‘ reouest a jury trial prior to serving its Amended Answer and )
Counterclaim, No motion \;as ever filed by Appellant Palmetto to. transfer this action from the
- Circuit Court’_s Non-jury _Trial Roster to the:Cireuit Cou‘rt’s Jury Trial_Roster‘. : Sh( months priof to
.Appellant Palmetto’s placement | of ‘the Words “(Jury‘ Trial)” on its Amended Answer and
Counterclaim', the lawsuit htad.reaehed the :circuit court" S baekup Non-j ury Trlal Roster for the week
of March 20, 2018 to l_\darch 24,2017, (R. p. 88)

On September 27, 2017, approxirnately lS months after the serving its initialﬁ Answer,
Appellant Palmetto served its Ahlended Answer 'a‘nd_'Counterclaim. For Vthe;frrst time, Appellant
Palmetto_ineluded the ri/ords and symbols, “(.l ury Trial),” onits Amended Answer and Counterclaim.
“(R. p. 18) Appellant Palmetto never “dernanded”b‘a Jury trial. Instead, Appellant Palmetto only

wrote the words, “Jury Trial,” in parentheses, at the top of its Amended Answer and Counterclaim.
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(R. p. 18). Palmetto never wrote thé tzvords “Jury Trlal Demanded” or “Demand fer Jury Trial” on
its Amended Answer and Counterclalm (R p. 18)
On October 26, 201 7 Respondent Zurich served its “Ob_] ection to the Transfer to Jury Trial
Roster and Motion to Strike Jury Trral Dernand (“Motl_on to Strlke”). (R. p. 79) On March 5,2018,
Respondent Zurieh served its “Mernoi;in support ofits Objection to Transfer to J ury‘ Trial Roster and
Motion to Strike Det‘en'dant Palmette “Contract Seryices Inc.’s Demand 'for Jury "Trial. (R: p. 90)
Appellant. Palmetto failed to ﬁte a t}vritten response to Respondent Zuricn’s .Motion to Strike.
| At the Hearing on the Motion to Strike on March 6, 2018, Appellant Palrnetto argued among
che'r things, “[y]our Honor, what’s interesting is 1f - i it’s your.discretion. If you grant this motion,
this matter is immediately appealable. Ifyou den)‘/their motion, it’s not appealable. And that’s only
significant to trying to get thi.s. thing ~resolved. (R p. 50, linesv 18-21) | |
| On Mareh 1 3, 2.01 8, tne CharleSten Cdnnty Clerk of Conrt entered the Cireuit Cvourt’s Order
granting, Respondent Zurich’s Motion to Strike. (R p. 1) The Circuit Court based its decision on
Rule 38(d), SCRCP, and the South Caro’lina Court of Ap"peals’ deeision in King‘v. Shorter, 291 S.C.
501, 354 S.E. 2nd 402 (Ct. App. 1987). The Circuit Court holds that “[t]he Counterclaims raised A
in Defendant’s Amended Pleading.do not create new issues of fact” (R. p. 3) | -
| On Aprll 12, 2018 Appellant Palmetto served its Notice of Appeal of the Order grantlng
Plaintiff’s Motlon for to Strlke Defendant s Jury | Trral Demand ThlS appeal followed.

' STATEMENT. OF FACTS .

Respondent Zurich is a werkers compensation insurance carrier. (R. p. 37, lines 19-20)
Appellant Palmetto operatesa‘shipya"rd on the Cooper River. (R; p. 37, lines 17-18) In February

2013, Respondent Zurich and Anpellant Palmetto entered into a’cont,ract for a workers compensation o
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insurance policy." (R. p. 9, p. 4) Based on the terms of the policy, thé initial premiums are based
on payroll estifnateé érid employe¢ job classiﬁcat_ion_s proyidéd _fo Respon'dent Zurich by Appellant
_ Palmetto. Tﬁ_e policy provides, that at the end of tﬂe policy term Respondent Zurich might conduct
anaudit ofthe aptual payroll and job ;:iéésiﬁéations to determine whether either additional premiums
- or a refund of premiums is due.

After thé end of the policy term, Respondent Zurich conduéted an audit (the “Audit”) of
Appellant Zurich’s payroll. (R. p.~10, 1 6-8) ‘The -Audit ,:rev'ealed that .Appella’nt Palmetto -
undéreStimat'ed its payroll by méré }th_an‘ 30% _and“fé{iled- to sﬁbmi_t the préﬁe_r job classifications for
many of its employeeél, prior to the 'beginning bf thg: pbliéy term. .Based on the Audit, Respondent
- Zurich requéstéd addifionai _prerﬁiufns .in the amount of $15'8,7'44'.OO. (R. ‘p. 10, q 85 ‘Ap'pellant

Palmetto réfﬁsed to pay. (R. p. 10, | 9)’. Respondent Zurich ﬁled suit in Degémber 2015 for breach
| of contract. (R. pp. 9-13) Respondént Zurich’s Iawéuif éeéks amoney judgment for the unpaid audit -
premiums in the arhou_nt of $158,744.00, plus, stat‘utory pre-judgment interest at the réte of 8.75%
per annum, -after June 18, 2013, to th;: dateA of entry of.judgment. R.p. 10, 99 8-12) | When
Appellanf Palmetto served its initial Agswef,on Réspbnd_ent Zurich’s‘ Summons and Complaint in

February .1 6, 2016, it failed to démarid'a jury trial. (R.p. 15)

Abpellanf Palmett&s inifial Answer alleges, ‘amorAlg o'tiier affirmative de.fenses,-' fraud, fraud
~in the inducement aﬂd misrepresentatioﬁs la.rising 6ﬁt of the policy and the Audit conducted by
‘Respondent Zurich. (R p.16,99) | |

| I~‘“ilve months later, on July 12, 201'l6, Palmetto é‘ervéd its'-ll\'/I.o‘ti'.on to Ar‘ne‘nd. R.p.57) Albng
with its Motion to Arhénd, Aﬁpe_llant PaI'rﬁe&é Vﬁ'le.d its proposed Am.ended‘ Answer and

Counterclaim alleging misrepresentati(jh, fraud and breach of contract against Respondent Zurich.
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(R. pp. 59-64, .ﬂ 12-36). Again ;Appellant Palmetto failed to demand a jury trial at tlie‘time it
served its Motion to Amend and its proposed Amended Answer and Counterclaim (R p.59)

| A Hearmg on Palmetto S Motion to Amend was held before The Honorable W. Jeffrey
-Young on January 5 2017 (R pp. 30- 35) At the hearing, Appellant Palmetto argued among other
- issues, that Respondent Zur1ch would not be prejudiced by the court grantmg it leave to amend and
assert counterclaims agamst Respondent Zur1ch (R p. 32 lmes 2 23). ‘According to Appellant
Palmetto ] argument, there would be no prejudlce to Respondent Zur1ch since Appellant Palmetto
put Respondent’ Zurich on not1ce of the issues of fraud and misrepresentauon in 1ts 1n1t1al Answer
(R.p. 32, lines 2-23) J udge Young took the matter under adv1sement and requested that both partres
submit proposed orders. (R.p. 34 l1nes 12-14) On August 24, 201 7, Appellant Palmetto subm1tted .

a letter along with its proposed Order grantmg its Motion to Amend to J udge Young. (R pp. 82- 87) o

Appellant Palmetto S proposed order contams a ﬁndmg that “Zurlch has failed to show howitmight

be prejudiced by the amendment In fact, Zurich has been on notice since the Defendant filed the
original answer that there \;vere 1ssues of fraud and misrepresentauon ” (R..p. 86 ﬂ 2).

Appellant Palmetto failed to mform the Circuit Court at the hearmg before Judge Young that
it intended to seek a jury trial (R pp 30 35) Judge Young never ruled on Appellant Palmetto s
Motion to Amend While the matter was under advrsement J udge Young left the bench |

On September 19 2017,a second hearmg on Appellant Palmetto s Motion to Amend was
~ held before The Honorable J. C. Nicholson, Jr., srnce Judge Young had not 1ssued ‘an-order before. .
leaving the bench. At the second hearing; Judge.l\Iicholsbn granted Appellant Palmetto’sMotion.
. to Amend based upon several factors. Based on the proposed Order submitted to Judge Nicholson

by Appellant Palmetto, Judge Nicholson found “[t]here is no prejudice to-Zurich. Palmetto put
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Zurich on notice of allegations of frau’d in the original answer. . .” (R.p.7,92,andR. p. 8,92).
Judge Nicholson did not rule on whether Appellant Palmetto was entitled to a jury trial. (R.:
pp. 36-43) Appellant Palmetto’s entitlement toa Jury trial was not an issue before J udge Nicholson
The proposed Amended Answer and ‘Counterclaim ﬁled by Appellant Palmetto with its Motion to-
Amend did not even include the »\.zvords “Jury .Tr_ial’l in the case caption. T,(R. p- 59) Appellant
Palmetto never alleged at the hearing before Jndge‘ I\liéhdlson that it Was entitled to a jury trial (R.".
pp. 36-43) Rather, Appellant Palmetto offered to 'consent to a jury trial if Re_spondent Zurich desired
ajury trial. (R.p. 41, lines 2l-23) The purpose' of Palmetto’s vconsent toa jury‘trial was to remove
the issue of possible prej judice as to Respondent Zurich.- At the hearing, J udge Nicholson directed
' Appellant Palmetto, “[a]ll right I 1 grant [the motion to amend] Put 1t in the order that you'consent
to a jury trial if the plalntiff desires a Jury trial, all rrght? (R.p. 41, lines 24-25, R. p. 42, lines 1-2).
Appellant Palmetto failed to comply w1th J udge Nlcholson s dlrective to Appellant Palmetto

113

to . put in the order that you consent to a _]ury trial if the plalntrff des1res a jury trlal ”
: Respondent Zurich did not request a rehearmg on the Order Grantlng Motron to Amend. It was not
known to Respondent Zurich when J ndge_ Nicholson’s order 'Was entered that Appellant Palmetto
intended to seek a jury trial. Tt was not until October 5, 2017, more than' 10 days after Respondent
Zurich received notice of the Order Granting thei Motion to Amend Ansvi(er, that it learned that
Appellant Palmetto was attempting to obtain avt'rial.- by jury withou_t the' eonsent ‘of Respondent |
Zurich. (R.p. 89) On Octoher 5,2017, Respondent Zarich received the Charleston County Clerk
of Court’s Electronic Notice to Part_iesthat the ease is on the'_Jury Trial Roster for the period from
October 9, 2017 to October 13, 2‘017.' ®.p. 89) .By_'th'e time Réspondent anioh confirmed that |

Appellant Palmetto was seeking aj ury trial it was too late to _request that the Circuit Court reconsider
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its order granting Appellant Palr,netto;s Motion to Amend. As a result, Respondent Zurich filed its
Motion to Strike.- (R. p. 79-SOl ' | |
Appellant Palmetto never complied with Rule 3 8(b) SCRCP. Appellant Palmetto never used

the word “demand,” in COl’l_]uCthl’l with the phrase jury tr1al ? (R p. 18) Prlor to the transfer of the

case to the J ury Trial Roster, the action was on the Circuit Court’s Non-jury Trial Roster. By March.
8, 2017, the case had reached the Crrcuit Court ] backup Non-Jury Trial Roster for the week of
March 20 2017 to March 24 2017 (R p 88) k

The allegations in Appellant Palmetto’s Amended Ansyver and Counterclaim are based upon

the same fact issues raised in Respondent ‘Zurich’sComplaint and Appellant Palmetto’s initial
Answer. (R. pp. 9-11 and R Pp- 15-16. 979 Appellant Palmetto’s allegations against Respondent
Zurich for breach of contract arise from the. additional audit premiums that Respondent Zurich
assessed al"ter the Audit and the terms of the polic‘y.l | |
| In response to Appellant Palmetto’s request for a jury trial; Respondent Zurich served its
Motion to Strike and Memo in'Support of its Motion to Strike. (R. PP- 79-80 and- R. pp. 90-93)
Appellant Palmetto failed to. ﬁle a wrrtten response to Zurrch’s Motron to Strike. Instead, at the
hearing on Respondent Zurich’s Motion to‘Strlke Appellant Palmetto argued that, Kzng v: Shorter,
291 S.C. 501,354 S.E.2d 402 (Ct. App. 1987), supports its entitlement toa jury trial. (R. p.' 50, lines
13-25, and R p. 51, lmes 1- 12) Appellant Palmetto argued that its Amended Answer and
Counterclaim creates new issues of fact entitlrng ittoa Jury trial. Palmetto further argued that,

. [the Crrcurt Court s] decision here isreally drscretronary . ._lf you grant thls motron, thlS matter
is immediately appealable. If you deny their motion [to Strike Jury Demand], its not appealable.

And that’s only significant to trying to get this thing resolvyedf’ (R. p. 50, lines 13-25)
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On March 13 201 8, the Charleston County Clerk of Court entered the Circuit Court’s Order
: . grantrng, Appellee Zurlch’s Mot1on to Strike (R p.1) The Circuit Court based its decrsion onRule
38(d), SCRCP and the South Carolina Court of Appeals dec1sron in ng V. Shorter 291 S.C. 501,
354 S E. 2nd 402 (Ct App 1987) in whrch this Court states that “...the new claims farled to create
new issues of fact.”. The C1rcu1t Court -found that- “[t]he counterclaims raised in [Palmetto’s]

. Amended Pleadrngs do not create new 1ssues of fact ? (R p l)

. ARGUMENT

_ I. . The Correct Standard of Review is'Abtise of Discretion
The,proper standard of review for appe‘als fror_n an'ordergranting amotion to strike a request ‘
for a jury trial, baseld”upon a waiver underRule 38(d); is abuse of discretion. King at 503, 402.
Appellant Palmetto admits in its Initial Brief that this Court in King found that abuse of discretion ‘
. 1s the proper standard of review. Then, Appellant l’almetto confhses the' standard of review in cases
involving the waiverof demand_for a jury-t_rial, with eases inyolying the denial of the right to a jury
trial. (Appellant’s Initial Brief P. 5-6) | | |
Appellant Palmetto contends that courts after King, hold that whether a party is entitled to -
‘a jury trial is a question of law.» Thus vmahingithe' standard of reyiew on appeal a de novo review. |
(Appellant s Initral Brlef P. 5-6) The only South Carolma decrs1on c1ted by Appellant Palmetto in
support of its contention of a de novo rev1ew is Verenes V. Alvanos 387 S.C. 11, 690 S.E.2d 771"
(2010). The issue in Verenes is whether the Appellant Alvanos is entitled toa Jury trial in probate
- courton equrtable causes of action In Verenes at1 3 772 the South Carolina Supreme Court found

- that whether appellant Alvanos is entitled to a.Jury trial is a question of law. “An appellate court -

Page 8 6f 18 -



nlay decide questions of law wilh o ‘parti.cular deference to the trial court.” Verenes at 13, 77.2.-773.
Verenes is distingnishable from,the'cas_e on appeal.
The issue on appeal is not Wllether ‘Appellant Palmetto is entitled to a jury trial under the
_South Carolina.Constitution or Stat'e. Statutes. The issue is whether the Circuit Court .abused‘its ,
| discretion in ﬁnding that Appellant ?almetto waived itsrighttoa jul’y trial nnder‘ Rule 3 8(d);SCl{CP
“and King. Verenes does not aeldleee:a litigant’s waiver of its riéllf a jury trial.' Instead, Verenes,
. addr_esées whether a litigant has a rlghtto a jury trial on eqnitable issues. The other (leeisiens relied
upon by Appellant Palmetto in snppelft Qf ade noyo feview involve federal ‘court declsiens that are
irrelevant to this appeal. In Atchisoﬁ, T &SF Ry. v. Hercules, Inc., 146 F.3rd 1071, 1073 (9th Cir.
. 1998), the Ninth Circnit holds.'that vthe etandard of review for a district court’s interpretation of the
Federal Rules of Civll Pldcedure is a de novo review. |
Tl1e Circuit Ceurt’s interpretation of either’the Federal Rules of Civil Procedure or the.South :
Carolina Rules of Civil l’roeedUre is not an issue on appeal. In another federal circuit court decision
cited by Appellant Palmetto, Kulqs v Flores, 255 F.3d '780, 783 (9th Cir. 2001), the Ninth Circuit
‘holds that “[t]he rightto a j‘ury trial isa qnestion of law reviewed de novo. . . however, the district
court has discretion to érant or deny‘anvuntimely jul’y'demand,” citing Kletaéllnan . Capl'&trano '
Unified Sch. Dist., 91 F.sd 68,71 (9th'.C‘ir.‘ 1996). In Cal. Scenfs v. Surco Prods., 406 F3d 1102,
1105 (9th Cir. 20l)5), another Ninth Clrcuit deeislon relied upon by Appellant Palmetto, t»hel Ninth
Circuit again found that the standard for reVlew is de novo on the issue of whether a party is entitled -
to a jury trial and a district court’s ‘i‘nterpretation of the Federal Rules of Civil Procedure.
The issue on appeal is not vllhether Appellant Palmetto is entitled to a jury trial or the Circuit

Court‘s interpretation of the Federal Rules of Civil Procedure'orA South Carolina Rules of Civil
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Procedure. The issue is whether based on the fac’:ts the Circuit Court abused its discretion in finding
that Appellant Palmetto waived its right to a jury trial by failing to make a timely demand.
IL  Appellant Waived its Right to a Jury Trial by Failing to Make a Timely Demand

“The right to a trial by jury is guaranteed in every case in which the right to a jury was
secured at the time of the adoption of the Constitution in 1868.” Mims Amusendent Co. v. S.C. Law
Enforbement Div., 366 S.C. 141, 149, 621 S_.E.2d 344, 348 (2005). ‘While the South Carolina
Constitution provides the right to trial by jury, Rule 38, SCRCP, places certain fequirements onthose
parties that seek a jury trial. Rule 38(d), SCRCP reads:

(d) Waiver. The failure of a party to serve a demand as required by this rule and to

file it as required by Rule 5(d) constitutes a waiver by him of trial by jury. A demand

- for trial by jury made as herein provided may not be withdrawn without the consent

of the parties, except where an opposing party is in default under Rule 55(a) a party

waives its right to a jury trial unless a demand is made within 10 days.

When Rule 38(b), SCRCP, is read in conjuction Wifh Rule 38(d), SCRCP, its obvious that
unless a party serves a deniand qu a jury trial within 10 days from the date of the last issue for which
a jury trial is demanded, the right to a jury trial is waived. Appellant Palmetto alleges in its Initial
Brief that it is entitled to a jury trial be'causé its counterclaims “raise new issues of fact.” However,
Appellant Palmetto admits in ité Initial Brief:

~There is no dispute that Palmetto’s counterclaim arises out of the same contract as

Zurich’s claim for breach of contract, however, the two claims and counterclaims are

distinctly different. Palmetto’s breach of.contract clams are based on Zurich’s

~ breaches as opposed to the alleged breached [sic] by Palmetto. Likewise, there is no
dispute that Palmetto’s counterclaim for fraud and negligent misrepresentation are

related to the contract, and are based on similar facts’ tp'Palmetto’s affirmative
defense of fraud in the inducement [Appellant’s Initial Brief, P. 8] -
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When arguing that it did not waive its right to a Jury trlal Appellant Palmetto contends that
" its counterclaims raise new issues of fact. But when arguing and subm1tt1ng proposed orders to the
V Clrcuit Courtonits Mot1on'to Amend Appellant Palmetto contends that Respondent Zurlch will not
| be prejud1ced by the counterclaims because Respondent Zurich has been on not1ce of the claims
since it raised the afﬁrmative defenses of fraud and m1srepresentat1on in 1ts 1n1t1al Answer (R pp-
85-86,fn. 1; R p.8, 11 2; R p. 32, lines 2 23) Respondent Zurich’s Complaint for breach of contract

Appellant Palmetto s original Answer w1th the afﬁrmative defenses of fraud and m1srepresentat10n

and Palmetto’s Amended Ans‘wer and.Counterclairn.for negligent representatlon, fraud and breach

of contract, all hinge on the same matrix of facts iﬁ§§1yiﬁg the V‘wvorke‘rs compensation insurance |

policy and the Audit conducted by: Respondent Zurich.

In Las Vegas Sun, Inc. v. SamntdC_orp': ,610F.2d 614, 620 (9th Cir. 1979), a decision relied

| upon by Appellant Palmetto in its lnitial Brief,_ “lhe'Las Vegas Sun Newspaper” 'COntends among .. A
other issues on appeal that the district court’s denial of its‘motion for a jury trial ,pursuant to Rule

39(b) was an abuse of discret1on ‘The Las Vegas Sun Court 610 F.2d at 620, quotes, Trixler

Brokerage Co. v. Ralston Purma Co 505.F.2d 1@45 1050 (9th C1r 1974) a de0151on also relied ,

upon by this Court in ng, and explams that: |

.. we held, that the presentation of a new Theory does not constitute the
presentation of a new Issue on which a jury trial should be granted (as of tight) under
F.R. Civ. P., Rule 38(b)." (Emphasis in original.) We thus find that the Sun was not
entitled as of right to a jury on the claims presented in the amended complaint. Nor
do we think that the district court's denial of the Sun's motion for a Jury trial was an
abuse of d1scret1on Rule 39(b) provrdes

Issues not demanded for trial by jury as prov1ded in Rule 38 shall be tried by the
- court; but, notwithstanding the failure of a party to demand a jury in an action in

which such a demand might have been made of right, the court in its discretion upon

motion may order a trial by a jury.of any or all issues. Las Vegas Sun at 620. =
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Appellant Palmetto’ sinitial Answer’s ;‘Fifth Defense (Fraud and Fraud in the Inducement)”
~ reads, “[t]he Pla1nt1ff’ s claims are barred as a result of the. Plaintiff’s fraud and m1srepresentations
concerning the pol1cy and audit.” (R p 16, 1] 9) Appellant Palmetto’s Amended Answer and
Countercla1m’ S “Eighth Defense and By Way of Counterclarm (N € gligent Representation and Fraud)
and Ninth Defense by Way of Countercla1m (Breach of Contract) all arise out of the 'same matrix .
of facts concemmg the insurance policy between Respondent Zurich and Appellant Palmetto and
the Audit. (R pp- 19-22, 9912-34) Appellant Palmetto’s Eighth and Ninth Defenses raise issues
of fact concerning the policy and the Audit conducted by Respondent Zurich ln its Eighth and Ninth
Defenses Appellant Palmetto alleges that Respondent Zurlch breached the terms of the. policy by
makmg false representations in the pol1cy and by failing to apply proper JOb cla551ﬁcat1on codes in
its Audit. (R. pp. 19-22; 91 12-34) These claims are allbased- on the matrix of facts prev1ously
alleged in Appellant Palmetto’s initial Answe_r and'.Res:pondent Zurich’s Complaint (R. p- 16,99
and R. pp. 9-11) | | |

In King, at 503, 403 this Court ﬁnds that “.. whether a litigant is entitled to jury trial on
the issues presented in an amended pleadmg, ‘when no pr1or demand fora Jury trial has been made )
turns on whether the amended pleadings create new "rssues of fact.” King, a decision relied upon by
both parties, and cited by the Circuit Court inits Orderstril('ing the jury trial, also relies upon' Trixler
. Brokerage Co. v. Ra_ls_ton l)urina Co., 505 F..2d 1045 (9th Cir. 1974), the same decision quoted by
the Las Vegas Sun Court, 610 F.2 at 620. | |

Trixler decided the same waiver is‘sue under Rules 38(b) and (d), Fed. R. Civ. Proc.. as the -
King Court decided under. Rules 38(b) and (d), SCRCP Kzng at 503, 402, cites the holding in

Trixler, . . . that where the pla1nt1ff falled to move for a jury trlal on h1s first five claims but d1d
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make a‘timel'y jury demand on an amended ccmplaint .which added sixth and seventh claims, a
motion fcr jury trial was determined tc be prop:erlyl denied because the newv claims failed to Create
new issues of fact > T rleer determined that appellant hav1ng waived its right to a jury trral on'its
fifth clarm is nnentitled toa Jury trral on amore detailed statement ofthe same charge in its sixth and
seventh claims. Trixler at 1050. In the case on appeal, Appellant Palmetto"s Amended Answer and
Counterclaim (R. pp. 19-22; 1912-34)is basedi on the same issues of fact as its initial Answer’s Fifth
Defense (R. p. l6, q 9).V Accordingly, there are riot any new issues of fact raised by its Amended
Answer and Ch'oiinterclaim. Appellant Palmettc has failied to meet its burden of establishing that the
Circuit Court abused its discretion in granting Re.‘spondent .Zurich’sMotion to Strike J ury Demand.
III.  Additional Sustaining Ground; Appellant- Never Demanded a Jury Trial

Appellant ‘Palmetto asserts without qualiﬁcation in its Initial Brief s Statement of the Case
(P. l) that «“ Palmetto filed its Amended Answer and Counterclaim and demanded a jury trial.”
(Itahcs added) Appellant Palmetto never made a “demand” for a Jury trial. Instead Appellant
Palmetto only inserted the words and symbols, “(Jury Trial),” on'the top r1ght-hand side of its
Amended Answer and Counterclarm R. p. 18) No other reference to a jury trial is contained in .
Palmetto’s Amended Answer and Counterclalm Rule 38(b) SCRCP reads as follows:

(b) Demand. Any party may demand a trial by jury of any issue triable of right by

a jury by serVing upon the-other parties-a demand therefor in writing at any time

. after the commencement of the action and not later than 10 days after the service of
the last pleading directed to such issue. Such demand may be endorsed upon a
pleading of the party. [emphasis added]

The editor’s comment to Rule 38 reads:

This Rule 38 is substantially the Federal Rule. The last sentence is added to
Paragraph 38(a) to preserve the language of Code § 15-23- 60. Paragraph 38(e) of the
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Federal Rule, referring to admiralty and maritime claims, is inapplicable to State
practice. [See also, King v. Shorter, 291 8.C. 501, 503, 354 S.E.2d 402, 403 (1987)]

- No South Carolina Appel-late'Court decisions hatie_ determined the language required to
_“demand” a jury trial under Rule-38(b); SCRCP Hohvever, the fede‘ra‘l C'ourts have reviewed ‘the
issue and determined that the preferred method for demandlng ajury trial is a clear endorsement in

_bold letters demandmg a Jury trial. Walker V. Edzson Chouest Offshore, L.L. C 2006 U S. Dist.
Lex1s 53786 206 AMC 2382 (U S. Dist. Ct. S Dist. N. Y (2006) citing, Rosen V. chk 639 F. 2d, _

- 82,89 (2d C1r 1980); “see also 22 Fed Proc L ‘Ed. § 77: 116 (2006) (*Since Fed R. C1V P 38(b)

does not describe how to endorse a pleadmg, rtprs,sufﬁment if a party places the phrase Jury trial

demanded’ under the docket numher’j. In his'complarnt, Walker never used the word ‘demand,’ or
any equivalently afﬁrmatiVe'{/erb in eonjucti_on..\é;/ith the phrase ¢ j‘ury" trial.” VInStead hi's complaint
states ‘Nothing in these jurisdietionai allegations is to becon_'strued as a warver of the plaintiff’s

h rrght to a jury trial . nor the right to have all the ;cvlai-ms asserted herei'n tried toa jury, at plaintiff S

optron (Compl P. 6) Walker argues that the 1ntent behmd paragraph six of hlS complarnt was -

to not waive a trral by Jury » Walker atP.2 |
The Walker Court found that “[t]he plam meanlng of the word demand ’ is an insistent

and peremptory request made of r1ght See Webster s Thrrd New International Drctronary 598

' (1986); see also Black’s Law Drctronary (8th Ed 2004) (deﬁmng demand as the assertion of a legal'

or procedural right.”). Thus, a demand as used generall_y and in Rule 38(b) isa deﬁnrtlve statement

: .' e 'Wal‘ker, 'at P.2. In 1ts tnitiai ];r_ief, AAppellant‘Palmetto alleges that, it .frled its Amended

Answer and Counterolaim and ¢ demanded’ a j.ury triall.v’"‘ (er_nphasi:s added) (Appellant’s Initial Brief

P. 1,9 I) Nowhere in'Appellant Palmetto’s Initi_al Brief does it explain how the words, “jury trial,”
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alone arnount to either an insistent 'and peremptory'request, as the'word’ “demand” is defined by
Webster’s chtzorzary or as an assertlon ofa legal or procedural rlght as the word, “demand” is
deﬁned by Black s Law’ chtlonary |
Appellant Palmetto’s Initial Brief fails to- explain how the phrase ‘jury trial,” alone, ean
amount to a “demand” under Rule 38(b) SCRCP Instead by its failure to address the i 1ssue
Appellant Palmetto assumes that it has complied with the “demand” requirement of Rule 38(b),
SCRCP. The izvords “Jury lrial ” alone do not constitute a “demand?’ under Rule 38(b), SCRCP.
At the Hearing-on Respondent Zur1ch’s Motion to Strike and in its Memo in Support of its Motion
| to Strike, Respondent Zurich objected to Appellant Palmetto S claim thatitmadea demand for a jury .
trial under Rule 38 SCRCP In Respondent Zurlch’s Memo in Support of its Motlon to Strike,
.Respondent Zurich states‘, f‘. o that De_fendant Palmetto failed to.‘comply with Rule 38, SCRCP, in
that no actual demand for a jury trial was made b}r Defendant P-al_metto."’ (emphasis in original) (R.
p. 90 fn 1; Rp 48 lines9l4) | |
As further evidence that Appellant Palmetto falled to make either an ‘insistent and
peremptory request as a matter of right’ or “an assertion of its legal or procedural right” to a jury
trial, at the end of each of l’almetto*s "counte'rclaims it requests.:that the 'arnount of the damages it
seeks be determined by a generrc “trier of fact,” and not a jury. (R p 22 I 34 and 36) Inits prayer
for relief, Palmetto « requests that the Court issue an Order dismlssmg [Zurich’s] Complaint with
prejudice, and for judgment against [Zurich] in excess of $100,000.00, . . for punitive damages to
be determined by the trier of fact. .. and for such further re‘liei~ as -this Court deems just and proper.”
. [emphasis added] Agam Appellant Palmetto s prayer for rellef seeks a determination from the court

and a generic trier of fact, nota Jury, ‘of the amount of its alleged damages (R. p- 22,938) Nowhere
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in Appellant Palmetto’s Amended Answer and Counterclaim does it request that a jury reach a
determination of its alleged damages. The failure of Appellant to demand a jury trial is fatal to its
claim that it did not waive its right to a jury trial.

Accordingly, Appellant’s failure to demand a jury trial is an additional basis for this Court
finding that the Circuit Court did not abuse its discretion in granting Respondent Zurich’s Motion
to Strike Jury Trial Demand.

CONCLUSION

For the reasons stated, based on the cited pleadings, motions, memos, law and precedents,
Respondent Zurich American Insurance Company of Illinois requests that this Honorable Court

affirm the Circuit Court’s Order and dismiss this appeal.

Respectfully submitted,

Charleston, South Carolina e
February 15, 2019 S.C. Bar No. 8264
Larry D. Cohen, LLC
Attorneys at Law
P.O. Box 30547
Charleston, SC 29417
Tel. (843) 225-4445
Fax (843) 225-2008
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determination of its alleged damages. The failure of Appellant to demand a jury trial is fatal to its
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