THE STATE OF SOUTH CAROLINA
In the Court of Appeals

Court of Common Pleas

APPEAL FROM CHARLESTON COUNTY |3 ECEI'VED

Kristi Lea Harrington, Circuit Court Judge JuL 30 2019
SC Court of Appegs
Case No. 15-CP-10-6684 (Appeal No.: 2018-000692)
Zurich American Insurance Company of I1linois, ........cceceevvereeereerienesseereenuennns Respondent,
V.
PREReito Uonbact SerViOan, TIC ... v coiih ki st b Ses R e ix s rndiie b Appellant.

APPELLANT’S FINAL REPLY BRIEF

William A. Scott

Pedersen & Scott, P.C.

775 St. Andrews Blvd.
Charleston, SC 29407

Tel: (843) 556-5656

Fax: (843) 556-5635
E-Mail: bscott@pslawpc.com

Attorney for Appellant

July 25, 2019



THE STATE OF SOUTH CAROLINA
’ In the Court of Appeals S

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas '

Krlstl Lea Harrlngton, Clrcult Court Judge e

" Case No.'154'C§;'io-6§84‘.(Appea1 No.: 2018-000692)

N _ZurichAmeﬁp"éﬁ Insuranoe -Co‘m‘p"a‘nryjof .Illino‘is ...... ...... Respondent

FoA.

»_',VPé'lr_netto Contrac'tSérvivceis', Inc".',;.'..';“.t ..... ,.’.‘.‘:.'._.»..'f".'..:.;.'...f.';.'...;;.'...._.".....'.;:..»..‘.....;-..,...'L....,'..,Appcllant.

APPELLANT’S FINAL REPLY BRIEF -

L WilhamA Scott
,'Pedersen & Scott, P.C.
.1 775 St.- Andrews Blvd.
Charleston, SC 29407
Tel: (843) 556-5656 -
© Fax: (843) 556-5635
~ E-Mail: bscott@pslawpe.com -~ -

- A;tto"rhéyl f'orlzéllppellant,, .

July 25,2019 . ¢



Larry D. Cohen; Esq.

‘Larry D. Cohen, LLC ..

P.O. Box 30547 ‘
Charleston, SC 29417

Carollyn H. Blue, Esq.’
P.O. Box 30845
Charleston, SC 29417 B

" Attorneys for Respondent |



TABLE OF CONTENTS

B Table of Authorltles |

oL CHRONOLOGY ...... ......... ..... RTINS B
I ‘THECORRECTSTANDARDOFREVIEW .......... \2 -

III. a PALMETTO NEVER WAIVED ITS RIGHT TO AJURY TRIAL....... ;.3 4

Iv. -,PALMETTO DEMANDED A JURY TRIAL BY USING THE TERM

"‘JURY TRIAL” ON THE CAPTION..........._ ............... CTITIITR TN 4

Certificate 0fCounseI ..... S Bl USRI NOTURETS T

PIOOfOfSCrViCC....1.,...;...’.:..‘.‘...L.f‘;“".:..,:'_;...:;.....'t ..... e . ' ..... '...8,9‘\



, TABLE OF AUTHORITIES

B CASES

LY

Curry V. Pyramzd Life Ins Co,, , '
271 F.2d 1 (1959), cert.denied, 361 US 933, 80 S Ct. 373,

ALEA 2d355 (1960) .. vveeeee e et

Johnson v. South Carolina Nat. Bdnk

©2928.C.51,354 S.E2d 895 (1987) ........ ...... i SR

Keels v. Pzerce

315 S.C. 339, 433 S. F.2d 902 (Ct. App. 1993) ......... e ..

King v. Shorter,

291 SC 501, 354SE2d402 (Ct. App 1987)............,..; .............

Kitchen v. Chlppewa Valley Schools,

825F2d1004(6thC1r1987)....‘...v..,..-'.'....;‘.;..., ...... e el

Mortgage Electronic Systems Inc. v. White, -

384 S.C. 606, 682 S.E.2d 498 (Ct App. 2009)'...' ...................

South Carolina Communzty Bank v. Salon Proz, LLC,

4205.C. 89, 800 S.E.2d 488 (Ct. App. 2017) ...............................

Verenes V. Alvanos

3878.C.11,690 S.E2d 771 (2010).......... e, S

Rule 38, SCRCP.......0.c0uiuiiiiie it e Do
Rule 38(b), SCRCP... 1. i ..o e,
Rule 39, SCRCP............ e, TR

Rule 39(b), SCRCP............. e T

il



REPLY

Appellant Palmetto Contract Servrces Inc.. (herernafter- “Palmetto”) hereby

' submlts this Reply to the Brlef of Respondent Zurlch Amerlcan Insurance Company of .

Illln01s (heremafter “Zurlch”). A brief chronology of the pleadmgs motions and orders is

provrded This Reply also rebuts Zurlch’s arguments on the standard for review, that .

Palmetto warved its rrght toa Jury trlal and the word “demand” has to be 1ncluded to make o

a proper demand for ajury trlal. :

I. . - CHRONOLOGY. -

'~ To avoid any confusion of the facts, and ,to’ demonstrate that Palmetto did not delay

- in its attempt to amendpthe COmpla_int,. the: folloyylng simple chronology of events is .

proyided. |
January 14, 2016;
February 12 2016
July 12, 2016

- January 5, 2017:

September 19, 2017:

September 20; 20‘_l7: |

P

8 September 27, 20‘17: ,

| October.5, 2017 L

' October 26,201 7

Zurlch served Palmetto with the original Complaint.

E Palmetto filed Answer with affirmative defenses.
‘ Palmett‘o ﬁles Motion to Amend |

Hearmg before Judge Jeffrey Young on Motion to

Amend No Order was ever 1ssued

Hearmg on, Motlon to Amend before Judge _
Nlcholson :

Order grantmg Motlon to Amend was signed- by "

' 'Judge Nicholson.

No ‘motion for reconsideration, or motion to alter or

-amend yvas filed by either party.
o Palmetto flles Amended Complamt

Clerk of Court transfers the case 10 the jury roster

Zurich ﬁ-les_Reply to the Counterclaim and a Motlon

‘to Strike the case from the jury roster.



March 6, 2018: IR Hearmg before Judge Harrmgton on Zurlch’s Motlon .
, L. .o to.Strike. '

" March 13,2018: - Order by Judge Harrmgton grantmg Motion to
o - Strike.

1.  THE CORRECT STANDARD OF REVIEW.
This is not arr' appeal of any order under Rule 39, which speciﬁeally states “the

court in its discretion upon motion may order a trial by jury‘ of any or all issues.” Rule

39(b), SCRCP. Nothing in the trial court"s Order, orin Kingv. Shorter, cited in the Order,
refer-to Rule 39. | |
The issue in this ‘appeal is-whether Palmetto is entitled to a jury.trial on the,iesues
raised in its. counterclaim. The law is clear that the correct standard of -review for
determ1n1ng whether a party is entitled to a Jury trial 1s-a question of law. Verenes V.
Alvanos 387 8.C. 11, 15, 690 S E 2d 771 772-73 (2010) |
: The orlgmal answer did nqt assert any counterclaim, but only asserted affirmative
defenees that were eqhitahle'in nature. | The at‘"ﬁrnéatlive rlefehses di.dh'ot demand any

. money or-assert any claim ‘against Zﬁrieh; “A cause of action for fraud may be at law or ..

in‘equi,ty',v depending on the remedy sought. [citations omitted].” Mortgage Electronic

Systems, Inc. v. White, 384 S.C. 606, 614, 682 S.E2d 498, 502 (Ct. App. 2009).

Thereafter, Palnietto asserted a compulsory counterclaim which entitled it to a jury. trial.

'Johnson v. South Carolina Nat. Bank 292 S. C 51 54, 354 S.E.2d 895, 896 (1987)
Fur’ther the time for closing the pleadings, and thus the start of the ten (10) day

time period to demand a Jury trial, was when Zurich filed its reply to the counterclaim.

Curry v. Pyramid Life Ins. Co., 271 F.2d 1 (1959), cert. denied, 361 U.S. 933, 80'S. Ct.

373, 41..Ed.2d 355 (1960). (f‘Applieation of Rule 7(a) makes it clear that‘until plaintiff



filed her reply to the counterclarm‘ the- pleadlngs Were open That her‘ reply, wherem she
denied the- fraud allegat1ons was the Jast pleading drrected to such 1ssue rs scarcely
debatable hence, 1t must follow that her apphcatron for ajury trial was seasonably made. ”)
- The court in _C__y went on to state | | |

The 1nstant s1tuat1on makes approprrate our reference to the time-honored
principle recently reiterated by the Supreme Court in Beacon Theatres, Inc. .-
v. Westover, 356 U.S. 956, 78 S. Ct. 996, 2 L:Ed.2d 1064, granting
certiorari, and 79 S. Ct. 948, 952, on the merits, in this language:
“Maintenance of the jury as a fact-finding body is of such importance and

- occupies so firm a place in our history and jurisprudence that any seeming
curtailment of the r1ght to- a Jury trial should be scrutinized with the utmost *
care.” Id. : '

Under the facts of this case, the corréct standard of review for determining whether -
a party is entitled to a jury trial is a question of IB}W., N

. PALMETTO NEVER WAIVED ITS RIGHT TO A JURY TRIAL.

IR

Palmetto 'made the demand'for aJury trial by endorsing the demand on the Answer
" and Counterclalm whrch was not later than 10 days after the servrce of the last pleadmg
 directed to such issue” as requ1red by Rule 38(b) SCRCP Smce the Answer and
Counterclalm was the “last pleadmg directed to such issue,’ the demand was proper and
timely under‘ Rule 38. 1d. There was no delay rn demandmg a Jury trial. The demand was_
| made on the Very ﬁrst amended pleadmg The Motron to Amend was ﬁled less than six (6)
months after the Complamt was ﬁled' therefore, there was no undue delay.

Even if Palmetto d1d not ﬁle a demand for a Jury trial within ten (10) days, the trral'

court abused its drscretlon n grantmg the Plaintiffs Motron to Strrke Palmetto s right to

" a trial by jury is h1ghly favored and waivers of the right are always strictly constmed and

not lightly mferred or extended‘by 1mplication.” South Carolina Community Bank v. Salon

* Proz,LLC, 420'S,C. 89, 93-94, 800 S.E.2d 488, 490.(Ct. App. 2017), citing Keels v, Pierce,



‘- '315 S C. 339 342 433 S.E. 2d 902 904 (Ct App. 1993) As the federal courts have held,
_“The court s d1scret1on should be. exerc1sed in favor of grantmg a Jury tr1al in the absence
of strong and compellmg reasons to- the contrary.’ Local 783 v, General Elec Co., 471 F. 2d
. 751 755 (6th Clr) (quotlng Swoﬂord V. B & W Inc 336 F.2d 406, 409 (5th Cir.1964), ‘

cert. denied, 379 U_tS. 962, 85 S. Ct. 653, l-3 L.Ed.2d 557 (1965)), cert denzed 414 U.S.

822,94 .S. Ct. 120, 38‘L_.»Ed.2d 55 (l973).”‘Kitchen’ v. Chlppewa Valley Schools, 825 F.2d
1004 (6th Cir. 1987) . -

In th1s case, in opposrng Palmetto S Mot1on to Amend Zur1ch argued it would be
prejud1ced if 1t was not allowed an.opportumty to demand a jury trial on the amended
complaint and counterclaim. By so arguing, Zurich acknowledges that it would be equally
prejudicial to Palmetto to be deni_ed' the ri‘ght toa jury trial; To avoid any prejudice to either
party, Palmetto consented to any recfuest»by Zurich for a jury tr_ial; :

- 'Despite Zurich’s argument that it would be prejudiced if it was not allowed to
demand a jury trial?:the court granted.Zurich’s"motion to strike. Granting the Motion to "
Strike was an abuse of discretion consid’ering ‘Zurich’s own acknowledgement and
argument that it would be prejud1ced if it were denied the rrght to ajury trial. J ust as Zurich

“would be prejudlced the trial court S order is prejudicial against Palmetto. There is no
legrtrmate bases for denylng Palmetto s demand for a Jury tr1al in l1ght of Zurich’s
acknowledgement of the prejudice it wrll cause.

IV. * PALMETTO DEMANDED A JURY TRIAL BY USING THE TERM
~ “JURY TRIAL” ON THE CAPTION.

.Zurich’s argument that 'Palmetto failed to make proper.demand for a jury trial .
’ because it only put the words “Jury Trlal” on the caption, and did not use the word -

“Demand” is’ baseless By 1nclud1ng “Jury Trial” on the capt1on, everyone understood



Palmetto made a demand, for ajury trial‘...jThe'elerk of court’s oftice understood it to be a
demand for a jury trial. The case 'nvaS' transferred, to the jnry roster. R. p- 89.

Zurich and its counsei clearty understood Ithe term “Jury Trial” on the.capti_on to be -
a demand fora j_ur;r triai. In Zuri'chf.s‘Memo In Slipport‘-of Its Opj ection to Transfer to J ury
Trial _Roster and Motion to Strike Demand v.for Jury Trial; Zurich merd “for an Order

Striking Defendant Palmetto Contract Services, Inc.’s jury trial demand ....” (emphasis

added). Zurich;‘ﬁnther‘stated rn tne?' motion that ‘.“P.laintiff prays that this Court strike
Defendant’s'demand for jury trial ... (emphasrs added) R pp 79- 81 see also R. pp
90-98, Plamtlff Zur1ch’s Memo In Support Of Its ObJectlon To Transfer To Jury Trial |
‘Roster And Motlon To Str1ke Defendant Palmetto Contract Services, Inc 'S Demand For -
J ury Tr1a1 “

Fmally, Zurich did not‘uee the word “demand” on the captlon to the orlgmal
Complaint. R.. pp 9-14. Based on Zurlch’s argument by fa1lmg to mclude the word
“demand” on its original comniplaint; it never made a proper demand for a non-jury trial. "
Since no proper demand for a non-jury trial was made,and its claims are legal in nature,
the case ‘should be a jury trral. |

Ba5ed on the clear and Undisputed facts, Palmetto.made a proper demand for a jury
trial. Even Zurich\ unders'tood Palmetto made a demand fora jnry trial. For Zﬁrich to argne

otherwise is disingenuous.

[SIGNATURE ON NEXT PAGE]
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