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- STA-TEMENT OF ISSUES_ON AEPEAL

Whﬁeth‘erl _tLe 'tr:ial"cotul;t érred k'in conclu'di_q.g that no m’&ioﬁ- er anew tﬁal was eVér ﬁ_led by
 the Appellant ina timély,ﬁaénﬁgr? : S . | |
| Whetﬁlefs'ihg trial colv».;r"t-erre'd?i'n; denying deferzléev céﬁnsei’s r_:notio.ﬁ:t‘c;' be rélievéfd és c;_)‘gnsel .
due t.o.aAcohﬂict ;>f’ iv'nte:rest:? | o » .. o | |
IIL I

Whethef thé 'triél cou& é‘rre‘d'in adrﬁi_ﬁing eVidence' fhai the =).&pp»ell.ant’é trialiattomey_
previoqély representéd ;;Ime:of the_ Stat'e".s:,witn‘ésses, Darrgll Royal? | |

s
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! e STATEMENT OF THE CASE

o R

In December 2002 the ’Charleston County Grand Jury mdrcted the Appellant for the‘ o

“murder of Freddle Green The Appellant proceeded to tr1al‘by Jury on: th1s charge on January 6-9, '

N i2003 before the Honorable Paul M Burch He was represented at th1s proceedmg by James W -

v' Smlley, lV Esqulre At the conclus1on of the trlal the Appellant was found gullty as charged o

o

| ) Judge Burch sentenced the Appellant to hfe 1mpr1sonment On the sentencmg sheet Judge Burch 'W

i spec1ﬁcally noted that the Appellant s post—trlal mot1ons were reserved for a later date

s

| In a related matter the Appellant ﬁled an Appl1catron for Post Conv1ct10n Rehef w1th the o

" v Charleston County Clerk of Court 'S Ofﬁce on ?ugust 31 2005 An order d1sm1ssmg the PCR:

(R

‘ : | w1thout prejudlce was ﬁled on September 26 2007 The order d1sm1ssed the PCR due to pendmg '

post-trlal motlons ,q;' D

W

On March 5 2014 Trlc1 ;. 'Blanchette Esqu1re was substltuted as counsel for the

o Appellant in General Sess1ons proceedmgs below ln March 2017 the Appellant ﬁled a motlon for T

a new. tr1al pursuant to Rule 29(a) and (b) SCRCrlmP.‘.A hearmg was convened on these motlons 'l

' ;‘ “on August 3l 2017 before Judge Burch By order ‘ﬁled January 19 2018 Judge Burch demed all‘ N

"‘requests for a iew trlal ’ ;' : :

Lk ,‘,

‘ ,contends that his conv1ct10n and sentence should be rev "éed; . ‘_ ', :‘{':’- L
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STATEMENT OF FACTS ADDUCED AT TRIAL

Around approxrmately 10 30 P M on December 12, 2000 the v1ct1m Freddie Green was '
shot in the back of the head outs1de George s Sweet Shop, a bar and poolhall located in Charleston
The gunshot resulted in h1s death. |

, Wltnesses who were at the -scene descrlbed a relatlvely calm atmosphere prlor to the
| shootmg See ROA pp- 69 7l Trlal Tr pp l70 l72 (Wllhemma Balley) ROA pp 95- 97 ‘Trial B
Tr. pp 196-198 (Damelle Thompson) ROA pp- 140 143 Trlal Tr. pp. 241 -244 (Lakesha Graham)
However, once avshot was ﬁred, 1_nd1v1duals scattered i in every dlrectron. A few witnesses testrﬁed
that they saw either the victim or the Appellant at the locatlon prior to the shooting. _SQIRQA p. .‘
97 Trial Tr. p. 198 (Danielle Thgﬁlpgbn);iv ROA pp. 141-142; Trial Tr. pp. 242-243 (Lakesha -
Graham). - SEt Ca | | |

A ‘The authorities did not deuelop'the Appellant asa suspect for almost two )lears following '
the shooting. See ROA pp. 389 391 Tr1al Tr pp. 490- 492 The pol1ce focused on the Appellant
after speaking with Edwin Mlddleton a Charleston resrdent who knew both the Appellant and the X
: v1ct1m Mlddleton testified at tr1alathat he observed the followmg sequence of events the mght of E
the shooting: the Appellant walked 1nto the busmess the V1ct1m was behmd the Appellant ‘the l. |
victim turned around the Appellant came back out, held up h1s hand and shot the v1ct1m in the
back or neck area. ROA pp. 177- 179; Trial Tr. pp. 278-280. No other w1tnesses corroborated
Middleton’s account of thelshootmg. F urthermore, no forensm evldence t1ed the Appellant, or any
individual »to the crim‘e' | | | |
In support of Mlddleton ‘s testlmony,' the State presented two wltnesses who clalmed to

have spoken to the Appellant regardmg the incident. Both witnesses were incarcerated at- the time

of trial. Darrell Royal was 1mpeached wrth a .statement he made to authorltles that Goodwin -



< ey

demed at trlal ever makmg such a statement Maurlce Flelds testlﬁed that Goodwm told h1m that

IR

s N . ‘L>._‘ '




 ARGUMENT =

I The lower court erred in denying the Appellant’s motion
for a new trial pursuant to Rule 29(a); SCRCrimP.

A. How the Issue Arése Below", )

| Followmg the jury -s verdlct the trial’ court sentenced the Appellant to life 1mprlsonment

| ROA p. 500, l1nes 4- l3 Trlal Tr p 690 lines 4 13. Defense counsel then stated “I have several' |

, Motlons Can [ reserve that untll later Your Honor?” ROA p 500 lmes l4 l6 Tr1al Tr p 690, |

' lmes l4 16. The trlal Judge responded “Certamly [ will be back here two weeks from now ”? ROA . |

p. 500 lmes 17 18; Tr1al Tr. p 690 lmes 17- 18 On the sentencmg sheet, the trlal court spec1ﬁcally
noted that the Appellant s mot1ons were reserved for a later date. ROA’ p 504 | |

: Desplte this colloquy, no forrnal motlon was ﬁled and no subsequent hearing was held in

the months followmg the trial. The next actlvlty.m the case occurred when the Appellant filed an

Application for Post- Conv1ct10n Rel1ef in 2005 Thls appllcatlon was den1ed w1thout prejudlce mh

2007 due fo the partles' agreement that tlmely post-trlal motions had not been presented to the trial

- -i court and. remamed pendmg PCR Order of Dlsmlssal N

-y

. The Appellant then ﬁled a post-trlal motlon based on Rule 29(a) and (b) SCRCr1mP in

,2017 In the Rule. 29(a) port1on of that motlon the Appellant “would move to renew all arguments o

. 1
: motlon[s] objectlons and except1ons ‘made at trlal ” ROA p- 508

A hearmg was convened on the Rule 29 motlon on August -3.1 2017. The State argued that |
the trlal court “meant that [ will hear your posttrlal motions when I am back here in two weeks”
when thejudge stated that he would be back in two weeks following sentenCing. ROA p- 530 lines

;“9 11. The State further argued that. the Rule 29(a) port1on of the motion should be dlsmlssed

because “they were never ﬁled” untll 2017. ROA p. 530, lines 12- 24



The trlal court issued an order on January 19 2018 denymg the Rule 29 mot1on in all.
respects Importantly for thls appeal the trlal court concluded w1th regard to the Rule 29(a) motlon
that “ 4

[Tlhe Defendant’s. request for a new tr1al pursuant to Rule 29(a),
'SCRCrimP, should be denied as it was not timely filed. In pertinent .. -
part, Rule 29(a), SCRCrimP, provides that “except for motions for
new trials based: on after-discovered evidence, post-trial motions L
shall be made within ten (10) ddys after the imposition of the . "~
sentence”. Although I extended this time by allowmg the Defendant
to make his post-trial- motions when 1 returned to Charleston two"
weeks after the Defendant’s conviction; no post-trial motions were -
. filed or heard. Even assuming this time was’extended again by the
" Court when the Defendant’s PCR was dismissed in"2007, and once
- again when Ms. Blanchette was substituted as Defendant’s counsel
in March of 2014, the motion for a new trial pursuant to Rule 29(a),
SCRCrimP, was not filed until March 29, 2017, some three years
.. after Ms. Blanchette became involved in the case. There has been .
no satisfactory explanat1on for the delay of over 14 years in ﬁllng
post-trial motions: pursuant to Rule" 29(a) ‘I find' the delay is
- unreasonable and the relief requested pursuant to Rule 29(a),
SCRCrlmP is time barred. , :

ROA p. 588 The trial court then concluded that “there was no error of law controlling the Court’s
rulmgs which would entitle the Defendant to anew tr1al ? ROA p. 588.:

' [‘The' Appellant now contend‘s that the trial court’s ruhng‘on the t1melin’ess'of h1s Rule 29(a)
motion:»vyas .erroneous-"and shouldbereversed by th'is Court; | | .

B. ..Standard'of Review

“Except for motions for new trials based on after-'discovered ev-idence post-trial motions
. ‘shall be made w1thm ten (10) days after the 1mposmon of the sentence.” Rule 29(a) SCRCrimP. |

[l]f the motlon is not made w1th1n ten days of sentencmg, the court w1ll be w1thout Jurlsd1ct1on to

entertam the motlon ” State V. Campbell 376 S. C 212 216 656 S. E 2d 371 373. (2008) The

author1ty granted by Rule 29(a) extends to only the subject matter set forth in the post- trlal motion,



[

: "C D1scu551on

At the outset 1t 1s 1mportant to note that the Appellant does not contend that the trlal court

i j-_erred in denymg the Appellant s mot1on for la new trlal pursuant to Rule 29(a) SCRCrlmP on the g

I j-'merlts Instead the Appellant contends that the tr1, court erred 1n ﬁndmg the motlon unt1mely It
s cr1t1cal for the mot1on to have been made t1mely because 1f the mot1on was ﬁled 1n an unt1mely

a

e :manner then the Appellant S appeal from h1s underlymg conv1ct10n and sentence is also untlmely

; See Rule 29(a) SCRCrlmP (“The tlme for appeal for all partles shall be stayed by a tlmely post— | L

(3

L tr1al motlon and shall run from the recelpt of wr1tten not1ce of entry of the order grantmg or denymg

, such motlon ”) LT '.i.,: T

-&$ -

and the sentencmg sheet reveal that the Appellant mtended and the Judge understood the

. \, wi ¥

i~ 3.

Appellant to have made a t1mely post-trlal motron at the tlme of tr1al Followmg the 1mpos1tlon of

J,W' T L . g o

sentence defense counsel stated “I have several motlons Can I reserve that untll later* Your

z,.

e 'Honor‘7” ROA p 500 lmes 14 16 Tr1al Tr p 690 lmes 14 16 The trlal Judge then responded

2

E ,“Certamly T w1ll be back here two weeks from now 7 ROA p. 500 l1nes 17 18 Tr1al Tr p 690

w_vv 3

-

_l1nes 17 18 The post—trral motlon was then memor1al1zed in the sentencmg sheet wh1ch noted that

,_:

A vthe Appellant s mot1ons were reserved for a later date

- The central 1ssue is Wthl’l authorlty reserved 1ts r1ght durmg th1s d1scuss1on the Appellant

LR -
e

to make a post trlal motlon or the trlal court to hear a mot1on that had already been made The

o




o court with the authority to _consider t_he' n"loti:ons; when‘it re_eonyened ’in'thi_s"ma_tter'because the trial
. court res'eryed‘its.ability‘to rule: on them.vvfor adate that.'extended bey:on.dvthe ten‘-‘day tirne frame
set forth in Rule 29(a) Thls was even noted by the trlal court in lts order denymg the motions as
untlmely, where the tr1al court found that it “extended th[e] time”. perm1tted by Rule 29(a) for
filing post-tr1al motions durmg sentencmg whenthe Judge stated that he would return to hear the

- *motions two weeks after sentencing. The trial -court, however, never- possessed the authority to

* extend the filing time. Sce State v. Campbell, 376 $.C. at 216, 656 S.E.2d at 373_(5‘[1]fthe motion
. is not made Lwithln ten days of senteneing, the court w1ll be without.jlurisdiction to entertain the -
motion.;f) C.onsequently, the trial judge’s;'statement that he would return in two \yeeks can only be
properly considered a reservation ot; the authority to hear motlons already made because to hold
otherwise wo_uld be to render the trial ljudge’s reservation of the m_otions» a nullity. Stated
differently,-if th‘e trial judge’s statement is to. haVe any meaning, the only interpretation that gives »
it'validity is for it to constitute a reservatlon of the tr‘ialjudge’s authority to hear post-trial motions.
Although the Appellant has not been able to locate a publlshed opinion where a similar

 situation was encountered the Appellant would note that this Court has interpreted a civil order in

a s1m11ar fashion in the unpublished decision of Baird Pacific West'v Blue Water'Sunset Park

Inc., 2004-UP-011 (S. C Ct. App filed Jan. 14, 2004) In Baird, the trial court. granted summary
Judgment for Respondent Blue Water but reserved “Blue Water s cla1m for attomey fees.” Id. at |
*1. Balrd argued that the trial court’s subsequent ruling in favor for Blue Water on the matter of
attomey’s fees wasbarred bécause Blue Water “did not ﬁle'a motion within‘the ten-day time period
prescrlbed by Rule 54, SCRCP 7 1d. at *4, ThlS Court rejected that argument concludlng that “the
circuit court’s order expressly recogmzed that it reserved the matter of attomey s fees for future

determination. Under these c1rcumstances, the c1rcu1t court’ slcontmulng. Jurlsd1ctlon was in no

11



‘ manner contingent uoon Blue Water flli-n:g:an add‘itionalb motion within ten days following the grant
of summary judgrnent.” Id. at *5. | L |

"Here, as in Baird, the soeciflc reser\'lat‘ion ofa oost-judgment motion vested the triaf court

‘with the continuing authority to ‘hear'the’ ‘matter'. ’No speciﬁc written rnotion needed to he filed

again to mvoke that authorlty Whlle the present s1tuatlon is hlghly unusual—the post-trlal motlon '

was not heard for approxrmately fourteen years after the entry of Judgment——lt was stlll ‘proper

because of the trial court s reservatlon of its authorlty to hear the motlon that was made ina t1mely‘
fashion. Accordmgly, the Appellant contends that the tr1a| court erred when it found that no post-’
trial motion had ever been made and that it d1d not have the authority to rule on the motion when

it reconvened inthis matter in 2017. Accordingly, the Appellant’s pOst-trial' motions, and this

appeal, should be found to be timely..

2



I The lower ‘court erred in denying. defense counsel’
"motion to be reheved as counsel due to a conﬂlct of .
: mterest . o : .

. The lower court -abused - its discretion in- 'admlttmg o
evidence that defense counsel represented Darrell Royal -

in an unrelated matter prlor t0 the Appellant’s trlal

A. How the Issue Arose Below

| ‘ At trlal the State mtroduced ev1dence that Darrell Royal a frlend of the Appellant had
' been told by the Appellant that the Appellant shot the v1ct1m in thls case ROA p 300 lme 3- p .
301, lme 6 Trlal Tr p 401 lme 3-p 402 lme 6 The State mtroduced this. ev1dence by 1mpeach1ng»
- :Royal with his statement to the author1t1es Wthh he demed glvmg and testlﬁed that he could not
| remember numerous portlons of the statement | o

“At the outset of the trial, the trial Judge took up numerous pretrlal motlons filed by the
' Appe]lant of partlcular 1mport was. a- motlon ﬁled to enclude the test1mony .of Royal or,
- altematlvely, to contmue the case to determme whethler or not a conﬂlct of'i interest exrsted ROA
p.-2, lmes 2-10; Trlal ‘Tr p. 60, line‘s 2-10 Defense counse‘l informed the trial court that he had

been notified the weekend prlor to trlal that Royal would be called as a witness. ROA p 3, lmes

16-22; Trial Tr. p. 61, lines 16-22: He add1t1onally stated that he represented Royal “approximately

six months ago_in Charleston County General Sessmns Court and I’ve represented him in the -

'past ” ROA p- 2, lme 24 p 3, line 2 Trial Tr p 60 lme 24- p 61 hne2 Furthermore defense

counsel stated that he had “specrﬁcally spoken w1th h1m in thls case. ? ROA p. 3, lmes 3-4; Trlal ,

Tr p 61, lines 3-4. The trlal court d1d not make a rul1ng at that pomt in t1me but penmtted defense '

-.‘_'.]3-'._'”'



‘The‘ day following this meeting;,defens‘e.counsel informed:the; trial court that “[i]n‘
connection‘wlth this case, Darrell Royal was a suspect’*’ i‘n the beginning. Darrell Royal had
communications .wvith.me as his‘attomey.. Th’ose are attorneyLCIient c‘onversations.” ROA p- 11,
lines 4-8' Trial Tr. p. 84, .lines‘ 4-8.‘ Defense couri'sel« then stated that he saw two potential
resolutlons to the sntuatlon either have the Appellant walve any confhct of interest or to be relleved
as counsel ROA p. 12, lines 14- 12 "Trial Tr. p 85 lmes 14 20 The Appellant dld not want to .
.choose ’elther option. ROA p. 12 lmes 21 -25; Tr1al Tr p- 85 l1nes 21 -25. So defense counsel then
requested that Royal s test1mony be excluded or that he’ be relleved as counsel ROA p 13, lmes
- 1- 18 Trial Tr p 86 lines l 18. The trlal court reJected both optlons and found that
| '[N]obody has sald that there is. ‘a conﬂrct Mr Smlley has done? |
exactly what he was supposed to-do under thé Code of Ethics. He
has notified his client and he has notified the Court that there is that
-potential. And his client has told me that he.understands that and he e
wants to keep | h1m So I am gomg to ab1de by that.

: ROAp 17 lme 24-p. 18 line 6; Trlal Tr. p. 90 lme 24-p 91 line 6.

- Royal, thereafter was perrmtted to testlfy Not only did he testlfy regardmg h1s statement :
but an extensive amount of testlmony was el1crted both by the State and the defense, regarding
the fact that defense counsel had prev1ously represented Royal and that defense counsel had spoken

- to Royal. ROA p. 309, lme 1-p. 310 l1ne 8; p 322 lme 17 p 326 11ne6 p. 330, line 16-p. 33] '
- lme 12 Tr1al Tr p- 410 llnel -p. 411 lme8 p 423, line 17- p 427 lme6 p 431, lme 16-p. 432,

line 12 Defense counsel renewed hlS object1on to thls line of. testlmony pr1or to the State’s
infroduction of the fact of representat1on on dlrect as. well as prlor to his. quest1onmg Royal about
- his representatlon these object1ons were overruled by theltrlal court See ROA p 309 lmes 10-

. 12; P- 322, lmes 11- l4 Trial Tr P- 410 l1nes 10 12 p: 423 hnes ll 14. Notably, defense counsel

did not ask Royal about h1s status as a suspect early 1n the 1nvest1gat10n J



During the State’s closing argument the State 'argue“dlthat{ ROyal’s statement .was the truth
and that he was ly1ng durmg his test1mony at trial Moreover ‘the State argued over the repeated ]
objectlons of defense counsel, that 1t‘was h1ghly relevant that the Appellant S attomey had ‘also
represented Royal: 4 B |

Remelnher Vyhat I asked him"l aSked ayery d‘irect q‘uestio’n, “l—lave
you had an opportumty to speak with Jim Sm1ley‘7” Nope
M. Smiley | object ThlS is 1mproper argument
o Mr Kent: It came out in his test1morly, Your Honor i. /
| __The Court Go ahead | /
| iMr Kent 1 asked, “D1d you. speak to. J1m Smiley‘7” “No.” I asked

him again, “Did you speak to Jim Smiley at any time this week‘7” o
“No.” Okay » -

'Then on cross-exa.rninat‘ion,'l_\/lr.' Smi-ley“ asked him, f‘W’e .‘spokeon '
Monday, didn’t we?” “Yes:” “We spoke yesterday morning before
you ‘testified, earlier: yesterday mommg"” -“Yes, we .spoke.” |
lnterestmg, isn t 1t‘7 x : ' '
It is even more interesting who l)arrell Royal’s former lawyer was.
Mr. Smiley: Your Honor, 1 am going to object again. [ think that it
is improper argument to suggest that 1 would suborn perjury in this
courtroom. -
Mr. Kent: Your Honor that s—Thank you Your Honor.
| Just want you all to think about that
ROA P: 480, llne 23 p 481 lme 23 Trial Tr. p 595, lme 23-p 596, lme 23 The Appellant now‘r
contends that the trlal court erred in numerous respects in denymg defense counsel s motion to be :

; relleved in admittmg evndence that defense counsel represented Royal and 1n perm1tt1ng the

State’s closing argument' seizing on that eyidence,— was erroneous’.«'

15



B. Standard of Revnew K

In crlmmal cases, this Court reviews errers of law only and is bound by the tnal court S .

factual fmdmgs unless those fi ndmgs are clearly erroneous State v. Baccus 367 S C 4l 48 625

' ‘, S.E.2d 216, 220 (201 6). The admlsswn or exclusronaof ev1dence is w1th1n the dlscretlon of the trial
court, and the trlal court’s dec1s1on w1ll not be reversed absent an abuse of dlscretlon State v.
,kaler 388 S.C. 574 583 698 S E 2d 596, 601 (2010) An abuse of dlscretlon occurs when the
- trial court s rulmg e1ther lacks ev1dent1ary support or 1s controlled by an error of law ld o

A motlon to relleve counsel is also addressed to the dlSCI‘CtIOl’l of the trlal Judge and w1ll

. not be dlsturbed absent an abuse of d1scret1on . State V: Gregorv, 364 S C 150 152 612 S E 2d i

"449 450 (2005) “An actual conﬂ1ct of mterest occurs where an attomey owes a duty to a party ‘
whose mterests are adverse to’ the defendant[ ]s e Id “The mere poss1b111ty defense counsel may
have a confllct of interest is 1nsufﬁc1ent to,1mpugn a cr1m1nal-conv1ct10n.” ld. at 152-153.‘ “If»a )

defense attorney owes dutles to a party whose 1nterests are adverse to those of the defendant then-

an actual conflict exlsts ? Duncan V. State 281 S C 435 438 315 S E 2d 809, 811 (l984) (citing = .

i. Zuck v. Alabama 588 F.2d 435 439 (5th Cir. 1979)) If : an actual confllct of interest ex1sts then

prejudlce is presumed.‘ Thomas v. State,.34_6 SC 140? 551 S.E.2d 254 (2001). -

: ""Relevant\evidence"" is defined as “evldence .‘h‘avi'ng" any tendency to make the enistence of
any fact that is ofconsequence to the determination ofthe actiion"'more probable.or less probable
than it would be without the evidence ” Rule“llf)l" SCRE -“lSvidence which is n‘ot relevant is not

' admissible Rule 402 SCRE If ev1dence is relevant 1t may st1ll be excluded by the tr1al court “if
its probatlve value is substantlally outwe1ghed by the danger of unfalr prejudlce confusmn of thev“
.vl‘ssues or mlsleadmg the jury, or by cons1deratlons of undue delay, waste of t1me or needless'

presentatlon of cumulatlve ev1dence 7 Rule 403 SCRE “Unfalr preJud1ce means an undue

i
!
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tendency to suggest decision on an improper basis."" State v..Wiles 383 S.C. 151 158 679 S.E.2d
172,176 (2009) ThlS Court gives great deference to a tr1al court s decmon to admit ev1dence See

State v. Collins, 409 S. C 524, 534 763 S E. 2d 22 28 (2014)

K

C. Discuss1on .

The Appellant contends that the tr1al court erred in denymg defense counsel s motion to be
relieved as counsel Assummg that the trlal .court properly demed that motion, then the Appellant
argues that the trial court erred in admlttmg ev1dence that defense counsel prev1ously represented
Royal. Each contention will be addressed 1n tum |

o 1. Defense Counsel Labored Under an Actual Conﬂtct of Interest
o The Appellant contends that defense counsel suffered from an actual conﬂ1ct of mterest

due to his prior representatlon'of Royal, and that the trial_court abused its discretiontin vdenying‘
defense counsel’s moti'on to be relieyed as-counsel. ,Accordingly, the Appellant asserts that the
~ proper remedy is i new trial. -
“An actual conflict of i mterest oceurs when a defense attomey places himself in a s1tuation

mherently conducwe to d1v1ded loyalties 7 Jordan v. State 406 S C 443, 449, 752 S. E 2d 538,

541 (2013) (quotlng Duncan V. State 281 S. C. 435 438 315 S E. 2d 809, 811 (1984)) Conﬂ1cts i

may arise due to concurrent representatlon of multiple cllents w1th adverse lnterests see Rule | 7,
RPC, Rule 407, SCACR, or due to representat1on of a former client whose i interests are adverse to -
a current client, see Rule 1.9, RPC, Rule .407_,‘SCAC.R. This case involves the latte.r situation. In
i this case, defense counsel was required to zealously represent the Appellant while also maintainin_g
the confidences of Royal He could not do both effectively due to the conﬂ1ct of 1nterest ,'

Specnﬁcally, defense counsel failed in h1s duty to. zealously represent the Appellant by.

o failmg to question Royal about his status asa suspect in the crime. As defense counsel noted at the

outset of the Appellant s trial, Royal contacted him regardmg that very matter See ROA p 11, o
| 17



lines 3-8; Trial Trp 84‘,' lines 3-8 I—lowever,the posslbility that Royal was a suspect in the crime_
did not arise at all durinédefense counsel’s cross-examination of Roslal. Instead,‘defense counsel
made 1t quite clearhthr'ough his questloning of Royal that he believed that Royal uvas not involved
in the crlme See ROA P 319 lme 18- p 320 l1ne 24 Trlal Tr p 420 lme 18 -p. 421, lme 24.
Defense counsel’s fallure to pursue a, readlly avallable lme of attack agamst Royal demonstrates . .
the actual.‘conﬂlct of i ‘mterest. » ' 1 . |
The Suprem’e.Court reached a si.milar result in Jordan V State,' .406' S.C. 443, 752 S.E.2d
538.In that case, ‘defense c.ounsel simultaneously represented Jordan on methamphetamine charges
and Jordan s grrlfrrend on an unrelated charge. ld at 446, 752 S.E. 2d 539-540. At Jordan’s trial,
it was rcadlly apparent that Jordan could purse a thrrd -party gu1lt cla1m agamst Summers however, |
defense counsel d1d not do so. Id. at 447 752 S.E. 2d at 540 The Supreme Court held than an actual. ) :
'conﬂlct of mterest ex1sted due to defense counsel’s srmultaneous representatlon of Jordan and
Summers and that [t]he effect of thls actual conﬂrct of interest 1s best 1llustrated by [defense- '
counsel] s refusal to pursue a third- party gunlt defense as to Summers ” 1d. at 450 752 S. E 2d at
541.
The Appellant would also note that this case is remarkably similar to that addressed by the

Fifth Circuit Court of Appeals in Umted States v. Martmez 630 F.2d 361 (5th Cir. 1980) In that"

- case, defense counsel realrzed that a prlor cllent was to be called agalnst the defendant at the outset
of trial. Id. at 362. .Defense counsel argued-that he had a‘;conﬂlct of 1nterest because to cross-
‘ examinethe witne’ss. thoroughly would requrre h1m to broachl matters that [the w1tness] had told .-
him in conﬁdence and that thrs dlscomfort mlght 1mpa1r his effectlveness in representing . '

- Martinez.” 1d. The trial judge rejected the request and found.that no conflict existed because

18 .



The F1fth C1rcu1t concluded that defense counsel labored under an actual confhct of

~f4'4' . s RN K. - " . 2 r.,,. .~:.. . B e

~‘1nterest Notably, the Flfth Crrcult concluded that defense counsel s assertlon “that effect1ve S

v

‘ o representatlon of h1s cllent would compel h1m to v1olate conﬁdencesuthat had been entrusted to "

Y 'b,

‘Frfth C1rcu1t found that “an attomey operates under an actual conﬂlct when he represents a e
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: cr1m1nal defendant after havmg prev1ously represented a govemment w1tness 1n a related matter

n ot L
o
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'Unlted States V. Ca51ano, ,929 F 2d 1046 1052 (5th C1r 1991) (c1t1ng Martlnez)

In the present case Just as in Martmez defense counsel was notlﬁed r1ght before tr1al that

B trlal court that Royal had been cons1dered a suspect early 1n the 1nvest1gat1ve process and that he R

lv RO a

had spoken to Royal about the case at that t1me s1mllar to the 51tuat10n present in Martlnez Further

]

defense counsel d1d not take up tl’llS lme of attack 1n l’llS cross exam1nat10n of Royal reflectmg

:‘1;")- S

et ,:,; : . o . B )

_defense counsel s he51tat10n to address matters that he had knowledge of through h1s prlor o

~ conﬂlct of 1nterest 1s best 1llustrated by [defense counsel] $ refusal to pursue a thlrd—party gu1lt'

JANN ./
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defense as to Summers ) lt would have been a far more effectrve defense strategy to allege that:' D

S Royal 1mphcated the’ Appellant in- the cr1me due to l'llS fear of be1ng cons1dered a. suspect than to

-t

ol -
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L Royal Defense counsel could not pursue that strategy, however because of h1s prlor representatlon :
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-of Royal 1n th1s case."See 1d ln other words -an’ altematlve strategy was clearly suggestedhby R :

. the cncumstances and “defense counsel s farlure to pursue that strategy was llnked to the e

t

"..'.

x.'

1ns1nuate that Royal was telhng the truth because defense counsel had prev10usly represented, .



actual conflict.” Gonzales v. State, 412 S.C. 478 , 495, 772 S:E:2d 557, 566 (Ct. App. 2015) (citing

Stephens v. Branker 570 F.3d 198 209 (4th C1r 2009)) overruled on other grounds by Gonzales

_ v v. State, 419 S. C 2 795 S.E. 2d 835 (2017) Inasmuch as defense counsel labored under an actual |

conflict of 1nterest preJudice is presumed See Thomas V. State 346 S.C. 140, 551 S.E.2d 254

(2001) Consequently, the trial court erred in denying defense counsel ] mot1on to be relleved and
anew trial where the Appellant can be represented.by counsel unbu_rdened by a conﬂict _of interest’
“should be held. - ” ' |
2T he Evzdence of. Defense Counsel s Representatzon of Royal Was Improperly Admitted
Assummg that defense counsel d1d not operate at tr1al under an actual conﬂict of 1nterest
' ~the Appellant contends that the Jury‘should never have been mformed of defense counsel S. pr1or
‘.representation of Royal In1t1ally, the Appellant argues that thls ‘ev1dence was not relevant
whatsoever and should have been excluded by the trial court pursuant to Rule 402, SCRE Defense
: | counsel s prior representation of Royal had no bearing on any fact that is of consequence to the
' ‘determmation of the action.” Rule 401:, SCRE The fact ~th'at d'efense co’unsel prevnously
represented Royal did not affect Royal;s credibility or the veracity of his prior statement which he
dlsclalmed durmg trial. Tt clearly was of no consequence as to the ultimate issue to be decided:
whether or not the Appellant killed the v1ct1m Consequently, the trial court abused 1ts discretion
in permitting any, let alone extensnve test1mony about defense counsel s representatlon of Royal .
Furthermore even if defense counsel’s representation of Royal was somehow relevant, the

Appellant contends that a _proper appl1cat1on of Rule 403 SCRE mandated exclus:on of defense

counsel s representatlon of. Royal See generallv State V. Kellv 118 N.C. App 589 599 456

: ’S E.2d 861, 869 (Ct App 1995) (“Testimony relatmg to representatlon was, if at all, minimally .

relevant and of scant’ probat1ve value”) Un1ted States V. Cov1ello 225 F 3d 54 69 (lst Cir .2000)
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(“[S]ome ev1dence of prior representations may be 1rrelevant and unduly prejud1c1al”) (empha51s
in origmal) The danger from admittmg the ev1dence is readlly evident: the jury would d1sbe11eve '
Royal s testimony srmply because he was prev1ously represented by the Appellant s attomey It is,
‘an easy conclusmn to reach that Royal would lie m order to curry favor w1th hlS pr1or attomey
" This conclusron is not some obscure mferen’ce to “be drawn from"the evidence' instead the‘ State
spelled it out plaml‘y for the Jury durmg 1ts closmg argument whenilt argued that it was very
| 1nterest1ng who had prevrously represented Royal after hlghllghtmg Royal s alleged lies in l'llS
_ testimony. ROA p. 481 lmes 15 16 Trial Tr p 596 lmes 15 16. This was an improper basis for
the j Jury to consrder in evaluating Royal s credlblllty and the trlal Judge erred in perm1tt1ng the j jury
- to draw those conclus1ons from mtroducmg the ev1dence of defense counsel’s representat1on
Fmally, the error was not harmless Cf State Vo Lyle 379 s.C. 328, 665 S.E:2d 201 (Ct.
App. 2008)~(ﬁnd1ng that evldence should have been excluded pursuant to Rule 403, SCRE, but
that any error resulting from the admissionr of the eyidence iNas harmless). The State’s case against. |
th'e Appellant largely consisted of ‘onelwitn’ess-,' Edwinf‘Middleton, who claimed to have observed
B the‘ shooting That ‘one 'vvitness took close to tvvo years to come‘ forward with lhis account and‘vvas:i' e
.a conv1cted felon See ROA p. 229 line l -p. 230 lme 17; Trial Tr p 330, lme l-p 331 line 17
No forensw ev1dence t1ed the Appellant to the crime. Moreover the | jury was likely to dlsregard

the Appellant’s attorney’s arguments and questions to the State’s witnesses due to the evidence of

the prior repres_entation being admitted into evidence. A new trial is warranted.
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CONCLUSION

The Appellant’s conviction and sentence for murder should be vacated, and this matter

should be remanded to the Charleston County Court of General Sessions for a new trial.

~
This 5_ day of June, 2019.
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