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»
APPELLANT'S 'STATEMENT OF ISSUE_S ON APPEAL
I. Whether the trial court erred in concluding that no motion for new trial was ever filed by the

~ Appellant in a timely manner? T

IL Whethér the trial court erred in der‘lyiﬁg‘d@fenS@vCoun’sevl"JS‘;in'otio"n,'to’ be relieved as Counsel -

due to a conflict of interest?

III. Whether the trial court erred in admitting evidence that the Appéllant’é trial attorney
previously represehted one of the State’s witnés"ses, Darrell Royal? -

RESPONDENT'S COUNTERSTATEMENT OF ISSUES ON APPEAL

I. The appeal is unﬁrrie_ly a;id~ mustbe diS}l;liSSCd.-' S

- II. Counsel did not move to be relieved as counsel, instead moving to suppress the testimony ofa
“witness, or, in the alternative, moving for a continuance, so the issue is not preserved for appeal.
Even so, Goodwin did not move to have Counsel relieved and waived any potential conflict of

interest. C ) o S

IIL. The evidéﬁce of Clog‘nsel'.’s r'epfesentation of Royal was not prejudicial because the credibility -
of the witness . was 60mpr'omised '\}vhen he claimed he lied to in{/estigators and then recanted on '

the stand. Any error in the admissioh of the testimony was harmless.



'STATEMENT OF THE CASE
In I")ec'errllber‘ of "2‘((_)02,‘ a ‘C.}vlarleﬂs‘t‘(:)in -Cbunty Grénd _Jury‘ ir;dicted Appe‘ﬂaﬁ(;, AntWon
. 'Goodwin, ‘for- mﬁfd@ﬁ. (R p. 502.)':Appell‘a.nt proéeedgd to é jury trial on January 6, 2003,. before |
"‘Ath'e Honorabié P'aul» M. Bﬁrch. (pr | ll)‘A‘pp'ellant was .repr‘esénted by Jameé W. Smiley IV,
ilE’sql.lir'e. (R p. 1;).ASsistan'§ lS-()IiCitO,I;S Sh;ciun ’I‘(ent“ and Bentley'Price,' of the Ninth Cir_cuit :
.vSOIiCit‘(I);I‘.'S Ofﬁcé, fépresénted tﬁe SA(ate.. (R p 1..) | | |
Tl‘leﬁ’ jury found Appellaﬁt_'guilty of murder. (R. p.. 493,Vli'n'es 13-20.) Judge Burch

’

s‘ente:nced Appellant to life i'rﬁprisbnmént'. (R. p. 500, lines 4-1-3/.) Courisel for //\ppellant asked to
reser'vé post-trial 'r‘rilotior\is‘, and Ju_dgé Burch \agree‘di an.d' indicated he"' wouid hear the motionsA
:“tw.o wéeks from now” (R; p. SOO, linesv14,-l'9.) ) |
On August 31, 2005, Applicant filed an -application for post-conviction relief in the
| Charfeston County court of common pléas. The PCR court Hgid a hearing on Ahgdst'20, 2007."
That application was dismissed With(;ut préjudicé by ;)rder of the prl‘orable R. Markley Dennis
on Séptember‘26, 2007. (R. p 505.) In thé Order of Dismissal, fudge Dennis wrote, “The parties
agreed the timé forzfthe Appii'cant’s direéf c;ippeal fro'mA the murder conviction and sentence will
not begiﬂ to run (mtil the moﬁons are heard and ruled upon.” The Order then cited to Rule
203(b)(2) of the islouth' Carolina Appeliate ’éourt Rules. (R. p 506.) The Order further said
- ‘;.Because the tirﬁely_post-trial motions are still pending regardiﬁg the murder convic;tiqn and/or
sentence, jﬁrisdictioﬁ of the 'mattgr 1s in th¢ C;harleston C01,1'nty Court. of General Sessions, and '
thereafter, with‘the vappellate c()urts if tRe.Z;pblicant elects to pursue the appeal he indicates he )
wishes to pursué after the .post-trial motions are ruled upon.” R. p. 506 2)
On Februéry 26, 2014, Trjcia ’A.“Blanche_tte, Esquire,. f.'i-l.ed a'motion lré:questing to be

' substituted as counsel. for Appellant. (R. p. 525, lines 5-11.) On March 5, 2014, the Honorable



Jeffrey Young signed;”‘an order' suhstituting'p counSel and directing the' motions be filed in.
Aaccordance with the PCR order of dlsmlssal (R p 525, l1nes 12 17.) | |
‘By motlon dated March 27 2017 Appellant moved for a new trial pursuant to Rule 29(a)
| 'and (b), of the South Carohna Rules of Crlmlnal Procedure. (R p 507) On August 31, 2017, |
~Judge Burch held a hearmg on Appellant s motlon (R p 516) Deputy Solicitor D. Bruce
' Durant represented the State, and Trrc1a A. Blanchette Esqulre represented Appellant (R. p.
516) By order filed January 19, 2018 Judge Burch denied Appellant s Rule 29(a) motlon as
' unt1mer Judge Burch also denied the motion on the merits as an additional sustalnmg ground
(R pp 586 589) Asto Appellant s Rule 29(b) motion, Judge ‘Burch demed the motion on the
' merits. (R. pp. 589- 590)
Appellant ﬁled a notice of appeal and Jeremy A. Thompson Esqulre and Tricia A.

Blanchette, Esqulre, filed the In1t1al Brref of Appellant onAOctober 5, 2018. Along with thls Brief

of Respondent, Respondent also submits its Motion to Dismiss the appeal as untimely.



: '. STATEMENT OF FACTS

On the afternoon of December 12, 2000 Fredd1e Green plcked up h1s fr1end Edwm
M1ddleton in his car and the men rode ‘around the west side of Charleston together smokrngrt'
marljuana (R o 150 lrne 8 p 152, lrne 18.) Green dropped Mlddleton off, and the two parted |
ways until a few hours later, when Green asked him if he wanted to get h1gh agaln (R. p. 151,
line 22 - p. 152, line 5.) Green sard he .'wanted to‘buy marnuana fromsomeone on the east side of
- Charleston, so the men rode together toward George’s Sweet Shop, a. local gathermg spot where
people drank and played pool (R. p 24, l1ne 3 - p 34, llne 22 p 152, lme 6 — p 153, line 2)

- Green left the car w1th ﬁfteen dollars to buy drugs. (R P 153, l1nes 4 11 ) A crowd of people . _

congregated outs1de George s that night. (R. p 36 lrnes 11 23 ) Some in the crowd were from

" the East/51de and others were from the West s1de (R p- 176 lrnes 2 12.) Anitwon Goodwm who

" had been talk1ng out51de George s, walked into the busrness Fredd1e Green began to walk in
behind h1m (R. p 177 “lines 3-22.).Green approached the- door and then turned around to walk
back out. (R.'p. 178, lines 14- 23 ) Goodwrn followed Green out of George’s, ralsed his hand, |
‘ ' pointed a gun at the back of Green S head and shot h1m (R . 178, line 14 — p 179 line 20. )
The crowd outs1de scattered when the shot was fired. (R p. 180 l1nes 1-4. ) | (
Witness Darrell Royal gave a statement to law enforcement on December 31 2002. (R.p.
278, lines 4-7.) In hrs statement, Royal sa1d he was selling dnJgs outside 'of George’s on the nlght -
of the murder. (R. p 286, lines 11-19.) Royal also said he was intoXicated and had taken two
| ecstasy pills. (R. p. 287, lines 1-1 l) Royal s'aid“he heard a shot between 9:30 pm and 10:30 pm.
~and -learned Freddie Green had beenkilled. R p 287 lines 1-7.) -Royal said in 2001, he and

Goodwin had a d1scussron about loyalty and not talklng to pollce if anyone asked them about the

murder. (R p. 300, l1ne3 9- 13 ) In his statement Royal said Goodwm told him before the murder



L .;that 1f Freddre Green or h1s as5001ates the Fraz1er boys trred to ‘cross me or try to take me out ~ ‘

I klll them ﬁrst ? (R p 300 lrnes 15 23 ) Royal sa1d Goodwm told h1m “1f anybody cross

F

. h1m in our: street famrly he gomg to k1ll them and they famlly i (R p 300 l1nes 14- 17 ) Royal ‘

‘ sa1d Goodwm moved to another part of the c1ty to get away from the Fraz1er boys but they" -

) found out where he was 11V1ng (R p 305 lrnes 2 6 )

At tr1al,,Royal denled grvmg parts of the statement to pol1ce (R p 305 hne 22 P 306 -

llne l ) On cross exammatlon he explarned that law enforcement approached h1m on December..' L

31 2002 and told h1m other people heard Royal admrt to shootmg Freddre Green (R p 318 N

"-'l_llnes 15 23 ) Royal sald he told them about Goodwm because he feared he would be charged’l”: lv

- wrth the murder (R p- 318 llne 24 p 319 hne 5) o N : l E

P

": Maurlce F1elds testlﬁed Goodwm told h1m he and Freddre Green had a dlscussron and '

o ‘then when Green tumed to walk off Goodwm “bust h1m in the head - (R p 341 l1ne 24 -'p.

e

B 346 lme 18) Flelds sa1d Goodwm descrlbed how Green approached h1m at George S Sweet:-jv:

o } ,Shop, and the men drscussed “the s1tuatlon” about someone lookmg to klll h1m » (R p. 347 hne :
o 24 p: 348 l1ne 3 ) F1elds agam sa1d Goodwm told h1m that when Green turned to walk away,‘ 4

vhe “bust h1m in the head ” (R p 348 llnes 3 4 ) F 1elds acknowledged he was testlfylng agamst

e ‘Goodwm pursuant to a plea deal (Rl p€354 hnes 13- 25 )

Lastly, Fredd1e Green S: mother Ernestme Green testlﬁed she rece1ved a phone call the"’

A mght of hlS murder from Goodwm (R p 423 l_ 'e' 16 p 428 l1ne l4) Goodwm told Ms -

"Green he was present when Green was shot but he dld not commlt the crime: (R ‘p 428 llnes )

o ‘15 21 ) Goodwm tsald he was the last person w1th Freddle Green the n1ght of h1s death (R p

43, llnes5 15) AT f e

Antwon Goodw1n d1d not testrfy at hlS tr1al (R pp 463 464) 4‘ '"f R




ARGUMENT
I The appeal is untimely and must be dismissed. ) , -
Goodwin’s post'-trial motions were not timely ﬁled during the ten day perlod following.

. the: conclusron of h1s tr1al thereby depnvmg the appellate court of Jurrsdrctron to hear the appeal

N\

ol \when Goodwm also falled to serve and ﬁle a t1mely not1ce of appeal Desp1te any attempt of the’

“circuit court, Counsel for Goodwm or: the State to extend the t1me to ﬁle the motrons appellate
Jur1sdlct10n is conferred by- operatron of law and cannot be warved by agreement of the partles '
Even assuming. the State were permltted to.agree in the 2005 PCR that the post -trial motrons‘
~were still pendlng, the motlons for a new trial were st111 subsequently untimely filed. Counsel
delayed filing the post-ttial :motlons for'anothe'r three years after the substitution of counsel was
granted, despite ’being direc_ted 0 proceed with the _ﬁlings in':acc‘orvdance with the previously,.
dismissed application for post-conviction relief. ’Because:the pos:t;-trial: motions Were‘untimely, i
Rule 29 of the South Carollna Rules of Cr1m1nal Procedure does not apply fo extend the time for
service and ﬁl'mg Goodwin’s notlce of appeal pursuant to South Carollna Appellate Court Rule
203. Consequentl-y, thls'appeal is untrmely and must be dlsmlssed. :
.‘ Standard of Review . ‘

A trial Judge has the d1scret10n to grant (\)r deny a mot1on for a new trial, and h1s dec1s1on
will not be reversed absent a clear abuse of dlscretlon State v Szmmons 279 S.C. 165 l66 303
S.E.2d 857, 858 (1983) State v.. Johnson 376 S.C. 8 11 654 S E. 2d 835 836 ((2007) On

review, the appellate cotirt cannot make 1ts own ﬁndmgs of fact and the deferent1al standard of

review requ1res the Court to’ afﬁrm the trral court if reasonably supported by the ev1dence State -

v. Mercer, 381 S, C 149 166—67 672 S. E2d 556, 565 (2009)



Moreover the tr1al court is tasked with assessmg the new ev1dence ina mot1on for-a new
trial. State v. Deese 266 S. C 534 538, 225 S. E2d 175 176 (1976) In the post-trial” settlng,
appellate courts recognize;- the gatekeepmg role of ,the trlal : court in makmg a credibility
assessment...State v. Porter 269 S, C 618 621 239 S. E2d 641 643 (1977) (noting that the
determ1nat10n of whether new. ev1dence is credlble for purposes of a new trial motion rests w1th.
the tr1al court) State V. Deese 266 S C 534 538 225 S.E. 2d 175 176 (1976) (noting that the |
: tr1al court is tasked with assessmg the new ev1dence in a motion for a new- tr1al) Recantation of

: testimOny ordinarily is unreliable and should be subjected to the closest scrutiny: when offered as

A

¥

| ground for a new trial State V. Mayfeld 235 S C 11, 35 109 S E. 2d 716 729 (1959)

How the Issue Arose The Delay in F 1lmg the Post- Trlal Motions |
Immediately followmg sentencmg by Judge Burch on January 9, 2003 counsel for
-l,Goodwm told the coprt he had several motions although he did not specify the nature of the
motions, and asked “Can 1§ reserve that until later Your Honor?” (R p- 500, lmes 14 16.) Judge
Burch responded “Certainly I w1ll be back here two weeks from now.” (R p 500, lmes 17-18.)
:No post trial motions were ﬁled w1th1n the Weeks followmg the trial.

On August 31, 2005,‘,Goo_dwin' 'ﬁled an application :f‘or 'post-conviction- relief alleging
ineffective assistanc'e-of counsel for failure to file an appeal'. (R.A p. '50'5.) According to the Order
_ "of Dismissal . at the PCR ev1dent1ary hearing held August 20 2007 the parties agreed the post- B
trial motions were stlll pendlng The partles also agreed the time for Goodwm s direct appeal
" would not begm to run until the motlons were heard and ruled upon in accordance w1th South

'Carolina Appellate ;C_.ourt Rule 20_3(b)(2)'5(“.the time'for appeal shall be stayed and shall begin to .

.run from receipt -of ‘written notice of entry of an order granting or denying” timely post-trial

il‘

! Respondent has conﬁrmed w1th Court Admimstratlon a transcript of the PCR evrdentiary.
hearing is no longer available ' : .



motlons) (R . 506) By order of dlsmlssal ﬁled September 26, 2007, the PCR action was
dismissed without prejudlce to allow Goodwm to pursue his post- -trial motion and subsequent :
appeal (R. p. 506.) - | |

In 2011, Goodwm contacted TI‘lCla Blanchette in an attempt to secure representatlon for
h1s appeal. (R p. 524, lines 9-11.) Ms. Blanchette contacted Counsel James Smlley (“Counsel™)
to 1nqu1re about the status of the post—tnal motions and to obtam permlssmn o speak to
Goodwin, Mr. Smlley informed Ms Blanchette he would have the motlons heard so that Ms.
Blanchette could assume representatlon for the appeal. (R p. 524, hnes 12- 18) After that
drscussron Ms. Blanchette was unsuccessful in her attempts, to reach Mr. Smiley, and the post-
trial motions were not heard R. p. 524 lines 18-20.)

On February 26, 2014, Ms Blanchette filed a motion for substltutlon of counsel (R p.
525, lines | 5-7.) ‘On March 5, 2Ql4, Judge Jeffrey Young 51gned an . order .a110w1ng the
.substitution of counsel and directing the po‘st—trial motions to be heard’ in accordance with the
PCR order of dlsmlssal (R. p. 525 hnes 12- 17) Ms Blanchette “held off on ﬁlmg a motlon |
‘ because [they] had become aware of some potential newly dlscovered evidence.” (R P © 525,
lines 18-20. ) Ms. Blanchette then hlred an 1nvest1gator to 1nvest1gate Goodwm scase

On March 27 2017 Ms Blanchette filed the post- -trial motions’ asklng to renew call
| matters preserved at tr1a1 and asklng for a new tr1a1 based on after dlscovered evrdence (R p.
507.) The motlons were heard in a hearlng before Judge Burch on August 31 2017 (R p. 516 )
" The State argued the motlons were - untlmely, glven the PCR was heard in 2007, and then Ms.
Bl_anchette assumed representation in 2014 and was d1rected to_ﬁle the post-trial motlons in the_

order substituting counsel. (R. p. 530, lines 4-24)) Ms. Blanchette then presented testimony in



support of‘the newly_discovered eVidence argument from the investigator, Maurice »I;ields, and '
Antwon Goodwin._ (R p. 517) | |

Peter Skidmorel testiﬁed he' was hlred in 2014 to assist in the investigation-of Goodwin’s'
case. (R.. P 531 hnes 12 24, ) Skrdmore sard he mvest1gated the w1tnesses who testified in court,

- and he first spoke to Edwrn Mlddleton (R p. 532 lines 3 25 ) Mrddleton dlrected Sk1dmore to
Maurice Fields. (R p.. 533 l1nes 1- 22) After talkrng to Frelds Skrdmore prepared an afﬁdavrt
for Fields to srgn and then attempted to get M1ddleton to cooperate w1th Goodwm s defense. (R |
p. 534, line 9 p. 535 line 4. ) Skldmore was unable to obtain an afﬁdav1t from Middleton. (R p.
535, lines' 5- 8 )

Maurlce F1elds test1ﬁed at the hearmg that his - testlmony-at tr1al in which he said |
Goodwm admitting bustmg Green in the head was not true. (R p. 539, lines 4-23.) F1elds said

' lawenfo_rcement told hlm theyp would move his fam11y to another locatron l,f he testrﬁed agamst
Goodwin buthe also acl<nowle.dg‘ed th‘e‘re. were no 'threats made against him if he did not testify. .
(R. p. 540 hnes 10 22) When asked why he did not come forward sooner to recant his-

) test1m0ny, Fields sard he had no reason (R p. 541, lmes 6-9.) Fields admitted he was takmg :

OxyContm and Neurontm at the time of his testrmony at-trial, and also at the t1me of the motion,

hearing, but c1aimed‘vhis dosage at trlal was higher. (R.’ p. 542, line 22 — p 543, line 19.) Fields |

_also demed he rece1ved a downward departure from his sentence on federal drug charges in

exchange for hls testlmony before a federal grand Jury (R p 554 11nes 3-21.) After a

contentrous Cross- exammatron Frelds also suggested the sohc1tor made threatemng sexual

comments to hlm_ when the sohcrt_or tried to talk to h1m about. hrs testrmony before the hearmg. '

(R. p. 556, lines 5-19.) Judge Burch dismissed Fields by telling him, “So I would suggest, if



Ik

counsel is through with you, that' it might'be in your best interest that you hit the door and go.

.back to Charleston or Wherever you live.” (R. p. 557 11nes 8 11.)

Antwon Goodwrn testlﬁed about the procedural h1story of the case, saylng he filed his
PCR apphcatron because he believed his post- tr1a1 motlons had been heard (R. p. 558 11ne 1 - p

559, line 15.) Goodwin said he attempted to file the motlons_on his own behalf in 2005, but the
, o ,,_4-', ) ‘ . RN

documents were returned to him: (R. 'lp. 560, lifies "3-\22.) Goodwin said from 2007 until 2(.)1.1 he

was wr1t1ng letters and. calhng Counsel in an effort to reach h1m (R. p. 562 hnes 4-15.)

t

Goodwm said he retalned Ms Blanchette to represent him so he could move forward w1th his

i

appeal. (R. p. 563,.lrnes 8-18.).‘Goo‘dw1n said he knew Maurice Fields was lying during his

testimony at his trial because Goodwin néver told Fields'he shot Freddie Green. (R. p. 567, lines

- 4-19)) Goodwm sald he d1d not. have trme before trial to 1nvest1gate Maurrce Flelds and d1d not

know what his testlmony would be. (R p. 568, lines 5-22.)

[

In an Order dated December 4, 2017 Judge Burch denied the post-trial motions as
untimely. Specrﬁcally, w1th respect to the Rule 29(a) motion, Judge Burch found the followrng

Although I extended this time by allowrng the Defendant to make his post-trial -
motions when I returned . to Charleston two weeks aftér the Defendant's
conviction, no post-trial motions were filed or heard. Even assuming this time was
- extended again by the Court when the Defendant's PCR was dismissed in 2007
‘and once again when Ms. Blanchette was substituted as Defendant's counsel in
~ March of 2014, the motion for a new trial pursuant to Rule 29(a), SCRCrimP, was
not filed until March 29, 2017, some three years after Ms. Blanchette became. -
“involved in the case. There has been no satisfactory explanation for the delay of
. over 14 years in filing post-trial motions pursuant to Rule 29(a). I find the delay is
\ ' unreasonable and the relief requested pursuant to Rule 29(a), SCRCrimP, is time
barred ' .

(R. p. 588.)J Udge Burch also reviewed the trial transcript and found no error entrtlrng Goodwin

~ to anew trial. o



Judge Burch then addressed the Rule 29(b) motlon ﬁndmg the testimony of Maur1ce
Flelds not sufﬁcrent to warrant a new trral pursuant to the State v. Spann 334 S. C 618, 619 513
S.E.2d 98 99 (1999) (R p. 589) The Judge noted Flelds had prev1ously testrﬁed in two court
proceedmgs that Goodwrn confessed to shootrng the vrctrm Even 1f the court were to grant a"
new trral, Frelds ;_preV1ous testrrnony would be used to 1mpeach his testrrnony at a new tr1al._ (R;‘

p- 589.) iludge Burch also made a credihility finding a_bout Maurice .Fields‘, con‘cluding “his
testimony‘ lacks any scintillal of credibility.” (R.‘p. 590.) The judge found Fields disrespectful,
argumentatlve combatlve and non- responswe to questlons even denying mak1ng statements at
trial in splte of the - transcrrpt wh1ch clearly showed he d1d (R p. 590) “In- short the Court d1d
not believe a word of h1s test1mony " (R. p. 590 ) o
| g | Rule 29(a) Motlon |

Judge Burch ruled Goodwrn s request for a new tr1al pursuant to Rule 29(a), SCRCr1mP
was unt1mely (R p 588 ) In support of hrs ﬁndlng, J udge Burch noted the post—trral motion was

- not properly ﬁled 1n the two-week period followmg the conclusmn of Goodwrn S trlal nor was it
ﬁled for over three years followlng the order in w‘hrc‘h'Ms: Blanchette was substltuted as counsel.
| F1nd1ng the delay Unfr'e_a':sonable','.ludge B'urch"denled,the métion. -

As Appell'ant argues in his:hrief, “It1s criti.cal for the rnotio"n to have been rnade timely
because if the rnotion ‘was ﬁled in an untirnely.manner,‘ then the Appellant’s app'eal from his-
underlylng c'onv_iction and sentence is aISO'untimely."’ _(IBbA, p 1‘0.) Goodwin argues the trial
court reserved._i_ts' right “to-hear a rnotion: that»‘ had already been made.” v(lBOA, p. 11.)

' Res’pondent disagrees. | L o
The Statedoesnot contend a Judgewould .la"ck the ‘authority to h'e'ar ntotio'ns,'at a later

time when the motlons are properly filed within 'the_ ten4day period _following the c_lonclusion.of |

oA



the trial. Nor does the State argue the issue .tums on whether Judge Burch had to authority to .
extend the time beyond the ten day jpleriod 'although’ the State'does not belieye a circu‘it court
‘ Judge may extend the time 11m1ts 1mposed by a court rule Instead the State agrees w1th Judge ’

Burch' that the motlons were not made or. ﬁled at all in the post -trial period, despite counsel’s

- claim he would do so. Reﬂgardless of Judge Burch’s statement in his order that he extended the . .

1

A time |to'ﬁle the motion he found the motion _untimely; That finding 1s a ﬁndingof fact, not a;
conclu51on of law about hlS authorlty 'to do.so. | Because Judge Burch’s ﬁndmglls sunported byl
the‘record he d1d not abuse hls dtscretlon in makmg thls fmdmg on the Rule 29(a) motlon - |
Because the Rule 29(a) motion .1s untlmely, the 1nstant appeal is unt1me1y and must be "
- dismissed. See Rule 203(b)(2) SCACR (“When a tlmely post -trial: motion is made under Rulea-':
29(a), SCRCrlmP the tlme to appeal shall be stayed and shall begm to run from recelpt of
. written not1ce of entry of an order grantmg or denying such motion. ”) “Serv1ce of the notlce of .
mtent to 'appeal 1s a Jurlsdrctlonal requlrement and this Court has no authorlty to extend or

expand the t1me in Wthh the notlce of mtent to appeal must be served.” Mears v. Mears 287

'S.C. 168, 169 337 S. E. 2d 206 207 (1985) State v, Brown 344 S.C. 302, 305 543 S E 2d 568 -

2 See eg., Cztzzens & S. Nat. Bank ofSC V. Easton 310 S C 458, 460, 427 S E2d 640, 641

(1993)(“Here, the trial-court was without authority to order a new trial beyond 10 days after
entry of judgment, regardless of the pendency’ of ‘the Rule 50(b) motion”); see also State v.
Campbell, 376 S.C: 212, 215-16, 656 S.E.2d 371,.373 (2008) (holding a plea judge was without
authority to hear a motion to vacate the sentence :when the State did not timely file a motion
following the imposition of the.sentence). The Note to the 1991 Amendment to Rule 29,
SCRCrimP, says the purpose of the language‘ was to change “prior practice by allowing ‘the
parties up to ten (10) days to file post trial motions and by providing the circuit judge jurisdiction
to hear and determine these motions despite the end of the term.” Thus, though the term of court
expires, a judge has authority to hear matters on the case as long as the motions are filed within
ten days. Additionally, the instant case is distinguishable from the case cited by Appellant, Baird

N - Pacific West v. Blue Water Sunset Park Inc., 2004-UP-011, in -which the court found the:

reservation of the issue of attorney’s fees sufficiently extended the court’s authorlty to hear the
motion. In the instant case, there was no elaboration on any of the post-trial motions that would
be filed, only a vague reference to* several'motions” of an-unspecified nature. (R. p. 500, lines .
14- 15) . s ' : .
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: 570 (Ct. App:‘,2f(501), overruled on other grounds by 1S4tate V. O..xnerb," 3:91 SC 1"32, 7OSSE2d 51"
o1, | . -
| Finally,'to.the.ext‘ent Goodwin suggests he is entitled .to a belated appeal because of d
“Counsel’s faiture to file the post-trial»motion, rR.espondent submits this consideration should not
be made without a post-conviction evidentiary hearing in which Counsei offers some testimony 4
concemlng the dlscussmns about the post tr1a1 motlons or Goodwm s desire to appeal See State
Y Felder 290 S.C. 521 522—23 351 S. E2d 852, 852 (1986) (holdmg the Court would not
consider an 1neffect1ye assistance of counsel i 1ssue on appeal from a conthlon and ﬁndlng the
ctaim should be brought in a proceeding for post—con‘viction.relief.) Following:a trial,-counSeI
must make certain the defendant is made fully aware of the right to appeal and inlthe absence of |
' :an 1nte111gent vt/alver by the defendant counsel must either 1n1t1ate an appleal or comply w1th the
‘ 'procedure in Anders v. Calzforma 386 U.S. 738 (1967) Szmuel v, State 390 S.C. 267 270 701
S.E.2d 738,&_739 (2010) ‘(01tat'10ns oml_tted). The record before ,'thrs Court 1s€-‘devord of any'
testimony of Counsel' Jim Smiiey. During the rnotions hearingg'in.2017- \(‘}oodwin offeredno ‘
testlmony concernmg h1s dlscussmn w1th Smrley about h1s walt/er ‘of or hlS desrre to pursue an
appeal 1mmed1ately followmg his conviction.. (R pp- 558 573. ) | |
| Rule 29(b) Motlon -
| Judge Burch also denled Goodwm s motion for a new trial pursuant to Rule 29(b)
because, though timely, the new testlrnony would nOt have changed the outcome of th_e case, was
‘no_t\material, uvas m'erely impeaching of previous’ testimony, and lacked any credrbitjty__v (R. pp.
| 589-590_.) App,eliant does not challenge the cOurt’s'ruling on the merits,\s_o this issue fis‘not before

the Court.
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DISCUSSION OF ISSUES TWO AND THREE, SHOULD THE COURT FIND THE
- APPEAL TIMELY FOR CONSIDERATION

- IL Counsel did not move to be relieved as counsel instead movmg to suppress

i the. testlmony ofa w1tness, or, in the alternative, movmg for a continuance, so

" the i issue is not preserved for appeal Even so, Goodwm did not move to have
Counsel relleved and walved any potential conflict of mterest

Th1s issue is not preserved for review because no motion was made to relieve Counsel —

it was only offered as an alterﬁative remedy in the event Royal’s testimony was not excluded and

if Goodwin eleeted- not to waive any. conflict of interest.‘ The motion was not ruled upon by the

trial court because Goodwin waived ‘arly' conflict of interest. Even on the merits, Goodwin cannot -

\-

show anp‘actual conflict of interest existéd because Royal divulged his previous role as a suspect

in the crime. Counsel was not harnpered by any attorney client privilege when he cross-examined

Royal on his statement..

Standard of Review

Although the issue is not preserved | an- appellate court ‘-must abide by the abuse ‘of |

| . discretion standard on the merits of the underlymg claim. See State V. Chzlders 373 S.C. 367, |

372, 645 S.E.2d 233, 235 (2007) (A motlon to relieve counsel is addressed to the discretion of

the trial court and will not be dlsturbed absent an abuse of dlscretlon)' State V. Graddzck 345

S.C. 383, 385 548 S.E.2d 210 211 (2001)) “An abuse of discretion occurs when the

conclusrons of the trlal court e1ther lack ev1dent1ary support or are controlled by an error of law

State v. McDonald 343 S.C. 319 325 540 SE2d 464, 467 (2000) The movant bears- the L

burden to show satrsfactory cause for removal Chzlders 373 S.C. at 372 645 S'E.2d at 235

(c1t1ng State v. Gregory, 364 S.C. 150 152,612 S. E.2d 449, 450 (2005) State v. Graddick, 345

S.C.383, 385, 548 S.E.2d 210, 211 (2001))
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How the Issue Arose at Trlal Goodwm s Walver of Conﬂlct
After the Jury was seated defense counsel J im Smiley moved to exclude the testimony of }
witness Darrell Royal who was a former client of hlS (R p L2 lines 2 6 ) If the court were not ‘
incl_ined to grant the motlon, Counsel askedf~for a 'contmuance to determme whether a conﬂict of
interest existed from his representation of C.}oodwin' and his prior representation 'of Rbyal. (R. p
2, lines '6-l0.) '\Signiﬁcantly, Counsel d1dnot mot/e to be r'elieve'd ﬂa‘s' counsel nor d1d Goodwin
make the request Counsel explained Rolyal was 1n1t1ally a suspect in the case, but then law
enforcement never followed up | on ‘that lead (R p 2, llnes 11 14 ) Counsel sa1d in h1s rev1ew of
'the dlscot/ery, there was nothing to 1nd1cate'Royal would take the w1tness stand. (R. p. 2, llnes‘
15-23. ) Counsel sa1d he: represented Royal six months prev1ously and had represented him
multlple tlmes in the past. Counsel sa1d he had spoken w1th Royal spec1ﬁcally about the murder
of Freddle Green. (R. p. 3, lmes 1 4) |
| Counsel said he leamed that RO};al’ gav’é’ a statement-'the‘Week before that ‘»inculpated
Goodwm (R p. 3 llnes 10 15.) Counsel said the solic1tor 1nformed him the day before trial the
State would be call1ng Royal. (R. p. 3, lmes 16 22. ) Counsel said he still ma1nta1ned an attorney-
- client relat10nsh1p with Royal and asked that hlS testimony be excluded. (R. p. 4, lines 1-13.) In
the alternative, COunSel asl(ed. thel court _‘to;’grant a'_continuance 50 he could'investigate whether a
conflict of interest A)would prévent him from zealousl'y' representing_‘_Goodwin while protecting his
attorney- cllent relatlonship with Royal (R p. 4, l1nes 14- 19) o |
Judge Burch noted his prlmary concern was the 1nterests of Goodwm then Counsel Vand
- then those of Royal (R. p- 4, llnes 20 25 ) The court mstructed Counsel to consult with Royal
and determine if Counsel’s Cross exam1nat1on of him would present any problems (R p. S, 11ne 2

—p. 6, line 17.)

R '_:1;~5



,’ The solicitor toind the court Royal said‘ he eontacted Counsel andvtold vSr'nile‘y’ his,na'rne
had been fn‘entioned in the inyestiéation of‘ Green’s murder, and Royal was coneerned about‘
retaliation from Green’s family. (R. p. 6, lines '18;25.) Royal said Smiley cailed the Green family
and told them to.leave Royal alone. (R p 65; lines' 1—7.) 'Again,> the court ashed ‘Counsel,k '
* Goodwin, and the solioitor to. rneet with Royal to determine whether'a potentialufor' v_a conflict
would arise.. (Rp 7, line 25 —p. 8, line 3) “
The following day, after the 'consultation, defense ‘CounseIA attempted to summarrze the

situation. before the court: |

The situation begins this way, is that Darrell Royal, who is a potential
State’s witness in the case, it became aware -to me that he is an inculpatory.
witness on Sunday, January the 5™ at about 2:30. So this isn’t a long-standing
problem that we waited until court to take .care of. It came up as the trial was
“being called. : : '

I represent Mr. Royal, represented him in the past. In connectron with this.-
case, Darrell Royal was a suspect in the beginning. Darrell Royal had .
communications with me as his attofney. Those are attorney — client .
conversations: I don’t know that in any form or fashron that that attorney — client
conversation can be used in this courtroom but-it does exist.

' Mr. Goodwm I have represented since he was arrésted in this case. ThlS o
case — the incident ‘took place on December 12, 2000, and: he was arrested in
August 2002. I receive the initial discovery in this case on December 12, 2002,
Then, as.I said, the ev1dence concerning the conﬂrct in Just the last forty elght
hours.

T have explarned to Mr Goodw1n his 6th Amendment rlghts his 5th

 Amendment rights. I’ve explained to hrm what attorney chent prrvrlege means -
also, Your Honor. ~

, And I have explained to him that my job'is to zealously represent him, and
I’ve explained how those are competing interests. . «

I asked my client, Mr. Goodwin, last mght to waive any potentlal‘ '
conflict. Because I didn’t know if it would or could come up any way, in any
situation, whether there were other attorneys sitting here are not. He certalnly

- knows that I’m prepared and want to represent him.
He is indigent client, a client that T took pro bono. I thrnk that s 1rnportant o
"in this case. I am not a retained attorney. If I was not his-attorney, he would rely :
on the very qualified Public Defender’s office for Charleston County or ‘an
appointed attorney, whatever the case may be.

After advising him of his rights, all of his rights, hlS optlons — and his

options, as I see them, are two:
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That is; 16’ waive any potent1a1 conﬂlct that may ex1st from hlS posmon or
To not waive them and asked that I be reheved
He -doesn’t want to do either of those. He says that he wishes that I
continue to be his attorney, but he doesn t want to wa1ve any of his rights and a
trial is 1mportant to his life is thrs ‘
_ - I am in a precarious posmon Your Honor so | d1d not.— I did not go any
further than that. I want to tell. you that I don’t think that he’s playing any games
with anybody. I am clear on that. He’s in a difficult.position, being advised by me
-and a very difficult position. So any guidance that this court may be able to help
" us with, - we would be inclined to — at this point, since he has not signed that, I
would ask, as I did yesterday, first that the testimony of Darrell Royal be excluded
as hearsay- evidence that would be brought in through-a party opponent admission
—or under Lyle if it gets past that stage, Your Honor.. .
In the alternative, I'would ask that I'be reheved I don t know any other_
_ way to protect Mr. Goodwin’s posrtlon and my posmon

,;(R p. 10, line 20 — p 13 hne 18 (emphas1s added))
- "Judge Burch demed Counsel s motlon to exclude the testlmony of Royal saymg he
‘-f would con51der any objectronableportronsx of Royal’s testlmony when he testlﬁed (R. p. 13,

: hnes 19-23.) The. Judge-thenlmqulre‘d ofv Goodwm whetherhe understood the situation as
| 3 descrlbed by Counsel, and Goodwm sald he did. (R . 13 lme 23 -p. 14 line 2.)

The Judge then noted that Counsel was stlll bound by his attorney client prlvrlege to

Royal, even if he were reheved so Counsel could not’ release any information about Royal to
‘another attorney representmg Goodwm (R p 14, lmes 7 17) The court then asked Goodwin
whether, knowmg the potentlal dlfﬁculty hlS attorney faced he st111 wished to go forward with
Mr Smrley as his attomey (R p. 15, hnes 4- 15 ) Goodwm sa1d “I do want h1m to remain my
attorney but I would not like to- waive my r1ghts ” (R p. 15 11nes 17 19 ) The judge accepted his
walver saying, “That s fme That s all I need to hear ” (R p 15 lmes 20- 21 J)
| - The State asked to be heardk argumg there wasno conflict and that the burden to prove a
conﬂlct was on the defendant (R p 16 lmes 13 22 ) The State went on to argue Counsel should

_ have known about a p0551ble conﬂrct two years ago when Royal contacted h1m about being

*
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o

suspected of the rnurder origmallil (R p' 16, line 23 - p. 17 hne 8.) The sollcltor argued

‘Counsel had to show more than Just the p0551b111ty of a COl’lﬂlCt and ‘that’s Just not enough ”? (R
©p.17, lines 9-19.)° |

The'trial ,court sa.id_Coun.svel had proce‘eded as he should have pursuant:tothe‘ACode of

Ethics by:notifying"his client and the “court of a possible conﬂict.i The judge found the client

understood that pos1t10n and still w1shed for Counsel to continue in hlS representation, so he
'1ntended to ablde by Goodwm s w1shes (R p 17 line 20 p 18 line 6. ) |

When Counsel later renewedhis objection he did ) during.the testimony' of ROyal' in
A-Wthl'l he appeared to refer to an objection to the line of questioning, notto an objectlon to: hlS"'
v.continulng representation of Goodwin. (R p. 309 llnes lO 12 p 322 lmes 11- 14)
o . Discussmn

The: general rule of is‘sue preserilation states that‘if an issue was not raised and 'ruled upon .
»' below it w1ll not be consrdered for the ﬁrst t1me on appeal State v Dunbar 356 S.C. 138 587:
S.E.2d 691(2003) State v. Lee, 350 S. C 125 564 S E. 2d 372 (Ct. App 2002). The courts have
“consistently refused- to apply‘ the plain erro'r rule.” ,Jackson V. "Sp'eed 326 S.C. 289 306 486
S. E 2d 750,759 (1997) (citations omrtted) “It is the respon51b1l1ty of counsel to preserve issues
for appellate re_v1ew > Id. The.court has recognized some- exceptlons to the issue preservation
o ‘rule," suchas a cl’aim of sub]e_ct matter Jurlsdiction, or when the objection-would be ».f_utile, or
when the interests of minors o'r‘. incornpetent 'defendants are inuolved See Cal:'ter V. Sfate 329
_S. C 355 495 S. E 2d 773 (1998) (addressmg subJect matter Jurlsd1ction) State v. Hzggenbottom .
344 S.C. ll 542 S E.2d 718 (2001) (addressmg the futility doctrme) Caughman V. Caughman
247 5.C. 104, 109 146 S. E 2d 93 95 (1965) (holding that “the duty to protect the rights of

e

1ncompetents has precedence over procedural rules otherwise l1m1t1ng the scope of rev1ew )
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- Nonevof the exceptions enurnerated by the courts .apply'in the instant case. ‘Cou‘nsel only
‘posite‘d the motion to be relieved as ‘an»'alternatiye solution in the event: Goodwindid.not Waive
any conflict of intere'stv. Counsel also. inrforrnedi the eourt he exp‘lained the potential conﬂict to
Goodwin and asi(ed him to waiyeb the eonilict before the trial court. In inquiring of Goodwin his
| "wishes to retain Counsel, the trial'-_(':ourt: of_fer'ed,to Counsel the speciﬁc remedy he so;ught. -a

knowing Waive_r of 'the.conﬂi‘ot_:..vBy hi,S own rep'res,entations to the court, Counsel had_no need to
ask to i)e relieved, and he d1d notido:so. Goodwin ‘cannot now challenge“'va motiron was not made, -
and certainly not ruled npon’})y the tr1a1 co‘urt;‘ipelow. |

Even on the rnerits’of tne elaim," Goodwin cannot show he wasﬁ entitled to‘have Counsel’
relieved for a potential conﬂ__ict; _‘ofk interes’t’.i The Sixth Amendrnent’s_ protection to a criminal |
defendant' of the right to effectiylei'aSSistanee of counsel includes a right to counseli “unhindered
by a conflict of interest.” Cuyééf v. Sullivan 446 U.s. 335, 345-50, 355 (1980‘) (quoting
Holloway v. Arkansas, 435 U S 475 483 n. 5 (1978)). “The mere possibility defense counsel
4 ‘vmay have a: conﬂlct of 1nterest is 1nsufﬁcrent to 1mpugn a: crimlnal convrctron State .v.‘Gre.gory, .

by

', .364 S.C. 152 612 SE.2d 450 (c1t1ng Langfordv State 310 S.C. 357 359 426 S. E.2d 793,795
(1993)) However a defendant need not demonstrate prejudrce if- there is an actual conﬂrct of :
interest. Thomas \2 State 346 S C 140 551 S. E2d 254 (2001) Duncan V. State 281 St C 435 ‘
- 315 S.E.2d 809 (1984) (cmng Cuyler 446 U.S. at 348- -350). An actual conﬂrct of 1nterest occurs
where an attorney owes a duty toa party whotse' interests are adverse to the defendant s. F uller V.

State, 347 S.C. 630, 557 S.E.2d 664 (2001).

In Duncan v. State, the South Carolina Supreme Court set forth the following test to -

\

. &

determine when an'actual conﬂi‘c‘t'of interest occurs:

[W]hen a defense attomey places hrmself in a srtuatlon 1nherent1y _‘
conducwe to d1v1ded loyaltles Ifa defense attorney- owes dutres to -



a party whose interests are adverse to those of the defendant, then
" an actual conflict exists. The interests of the other client and the
"+ deféndant are sufﬁ01ent1y adverse if it is shown that the attorney
owes a duty to.the defendant to take some action that could be
- - detrimental to his other client. An actual conflict of interest occurs
where an attorney owes. a duty to"a party whose interests are
adverse to the defendant s.

Duncan, 281 S. C at 438 315.8S. E 2d at 811 (01t1ng Zuck v. State ofAlabama 588 F.2d 436, 4394
(5th Cir. 1979)) In. Duncan, an appeal from the denial of a PCR action, Duncan asserted the

attorneys w1th1n the pubhc defender ofﬁce who represented him acted under a conﬂlct of interest.

resultlng ina demal of his 51xth amendment rlght to counsel because that ofﬁce also represented -

‘ Leroy Davis, a w1tness who testrﬁed agamst h1m Duncan 281 S C. at438 315 S E.2d at 811. In
its opinion, the Supreme Court wrote:
This is a case of ‘concurrent -representation. The Pub'lic Defender’s
- Office represented both Duncan and Leroy Davis, a witness against
, ,‘Duncan Steve Henry, an Assistant Public Defender made a
- -conscious dec1sron nét to reveal the | prior | inconsistent statement of
. Dav1s to Duncan or his attomey Henry, representing Davis onan .
o ‘-vunrelated murder charge, felt he had an ethical duty not to reveal
- the statement. Thus, Henry states that he’ acted under what he
percelved to be a conflict of 1nterest .
/ ' .
Id However? the'Duncan Court found a conclusory statement of a perceived conflict of interest
is insufficient in cases of concurrent representation at public defender's‘ofﬁces and there must be
some ev1dence in the record to estabhsh an actual conﬂlct of 1nterest Duncan 281 S C at 438
315 S E. 2d at 811 The Court found Duncan falled to show an actual conﬂlct of 1nterest ex1sted !
' from this dual representatlon ofa defendant and w1tness by the pubhc defender S ofﬁce Id
In the case before the Court, Goodwr_n. has not shown an actual conﬂlct of interest"
existed, even if he had made the motion to relieve counsel. First, Counsel did not represent Royal
. on the charge at the time of trial, so there'was no concurrent representation. (R. p. 272, lines 2-3.)
In fact, the nature of the solicitor’s ”que's\tions_to Royal, in which he questioned whether Royal
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“’changed h1s testimony after his meeting withcounsel, .suggest's-Counsel did riot; represent Royal i
‘at that time. (R p. 309, line 15 — p 31 '2,. line 7.) Royal’s recanting of his statement was not in his
~ best interest and ﬁad' C.Qunsel repres.en't’ed' him, he”\x}ould not have advised1 lio‘yal to recant.
Secorid, Goodwin’sinterests were not adverSe to Royal’s because Royal.explainedwhy
'he recanted" his statement to law e"nforcement‘. Goodwirt "argues Counsel’ was prohibited from
zealously representmg him because' Counsel was. required toi maintam hlS attorney- cl1ent
, pr1v1lege w1th Royal and could not questlon Royal about his role as a suspect earller in the case.
| :(IBOA p 17. ) However Royal hlrriself prov1ded that 1nformation to the j jury when he test1ﬁed on"
direct exammation he was in prlson at the time of the interview, and he thought he was gorng to
be charged and prosecuted for the murder Accordmg to Royal s testimony, he gave the
statement 1mplicat1ng Goodwin because he “had to go with the plan ” (R. p. 268, lines 13 24)
_‘ By the time,Counselbegan h1sk cro‘ss;exammati_on,_the Jury was aware (Royal.had 1n1tially gi-ven a
«':l'st‘atement to police i-mplicating Goodwm so he could save himself, and then later recanted that
- statement on the stand Counsel | could have pursued that llne of questioning once Royal .
- mtroduced 1t but may have elected3 inot to because Royal S testimony on the stand was favorablel
l 'to his client. Moreover Goodwm has not specrﬁed. any other pr1v1leged information that Counsel
“was aware of, but precluded from using to Goodwin s advantage Goodwm cannot.show Counsel
-owed alduty to Royal or that 'thelr'_pr1v1leged .commun1cat10ns in the past created an adverse
interest' to Goodwin.. |
Las’tl‘y,‘ ‘as "the record indicates%' _Qoodwin ’w'aived- anv 3;conﬂict ‘of .' interest. Counsel

expressly informed the court he asked G.oodwin‘“to waive. any potential conflict,” after

3 Counsel’s strategic reasons! for not questionlng Royal further on thls issue are not known and
would more propetrly be determlned ina collateral ev1dent1ary hearmg See Fi elder 290 S.C. 521

. 522-23,351'S.E2d 852, 852.
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‘explalnlng to Goodwrn h1s 5th and 6th Arhendment r1ghts attomey client- pr1v11ege dand hlS duty
to zealously represent Goodwm (R p. 1'1 line ‘11 — p. 12 line 6) Counsel told the court |
Goodwin understood Counsel was fully prepared and wanted to represent him. (R p 12 lines 4-
6) . .

To be valid, a waiver of a conflict of interest must not only be yoluntary, 1t must be done
knowingly and intelligently.” See Thomas v. State, 346 S.C. 140, 144, 551 S.E.2d 254, 256
(2001) (citing United States v. Swartz,‘97‘5hF.2d 1042, 1048—49 (4th 'Cir.1992). Counsel was
. effusive in ‘his declarations to the court on his conversations »with Goo'dWin about the rnatter. The
court .asked Goodwi:n: ‘what his wishes. were, and Goodwin told the court he wanted':to’ ﬁk-eep
: Counsel. as his attorney. (R. p- 1-5:, _l_ines 7-(.15.) Goodwin ansvyered he wanted‘ to retain his -
~attorney but did-not‘ Want to waive his rights. Goodwin was ‘fa‘ce’d With the s'arne decision of the
trial court, and he elected to retain his vlavaer, thereby Watying any. conflict. 'Goodwi‘n‘ nev'er
expressed any di'ssatisfaction. With Counsel nor'j'asserted hlS right toa eont‘lict-free oounset yyhen
the trial court could have entertalned the motlon Only on appeal has Goodwm changed his mlnd
‘ -Goodwm cannot both retaln his attorney and reserve a walver issue for appeal Further ‘
4C‘ounsel s .dlscomfort with hls 31tuat1on at, trial does not equate to. Goodwm s de51re to remove " 1
h1m from representatlon As our courts have sald the “Rules of Professmnal Conduct have no

N4

kbearlng on the constltutronahty ofa cr1m1nal conv1ct10n Langford v, State 310 S C.'357, 360, .‘
/

426 S».E.2d 793, 795 (1993). The purpose of the, rules are “to regulate and gurde.the legal »

professionvby defining proper ethical conduct” Id. at 360, 426 S.E2d at 795. Without showing

how his right to a fair trial was violated, Goodwin is not entitled to relief based upon an

allegation of a violation of the Rules of Professional Conduct. .



In‘sum, the issue'is not "preserve‘d'f because a motion to ’relleve counsel was not properly
raised to, nor ruled upon- by, the trial court. Goodwin cannot show Counsel suffered under an
. actual conflict of interest, and even if' Counsel were’ conﬂléted_, Go‘odwin made'a,knowing'
waiver. The trial court comrhitted no abuse of discretion on the issue. -

‘I  The evndence of Counsel’s representatlon of Royal was not prejudlclal
' because the credlblllty of the witniess was compromised when he claimed- he.
lied. ‘to investigators and then’ recantéd on' the stand.. Any error in:the
admnssnon of the testlmony was harmless. Coa :
Darrel Royal was a: drfﬁcult w1tness for both the State and the defense Royal gave

+

‘ _conﬂlctlng statements to law, enforcement and at trral SO h1s cred1b111ty was questronable before;'
".the jury. Royal s motlvatlon to recant hrs : statemernt to law enforcement, if relevant- was
ladmlsmble as ev1dence of b1as pursuant to ‘Rule 608(c) SCRE. Hoyvever because Royal’s-
inconsistent testlmony provided mrmmal value to erther party, any error in the admission of the
~ witness blas' evrdenceﬁpwas harrnless beyond a reasonabled‘oubt.
| T Standard of Review .
In criminal 'cases this Court:  only ’rev‘ie_w's errors.-of lavy. State v Jacobs,-‘393 S.C. 584,
586,713 S.E. 2d 621 622 (201 l) [ ]he admivssion‘ of e\?idence iS'withln the discretlon of the ;
. trial court and w1ll not be reversed .by this Court -absent an abuse of dlscretron ” State vw
'McDonald 343 S.C. 319 325 540 S E 2d 464 467 (2000) (crtlng State V. Smlth 337 S. C 27,
V34 522 S E 2d 598, 601 (1999)) “An abuse of dlscretron occurs when the trial courts ruling is
based on an error of law.” ld (citing Clark V. Cantrell 339 S C. 369 389, 529 S.E. 2d 528, 539
(2000)) Further the decrsron to exclude ev1dence under Rule 403 should not be reversed 51mply

-~ because an appellate court belreves it would have dec1ded the matter otherwrse State v, Plpkm

. 3598.C 322,327,597 SE2d 831, 834 (Ct App 2004)

W
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How the Issue Arose The Testlmony of Darrell Royal

When Darrell Royal took the stand he ‘was wearmg hlS Department of" Correctlons
unlform (R p- 262 11ne 14 - P 263 hne 24) The ‘Jury heard Royal had a cr1m1na1 record for
failure to stop for-a blue light, possessmn{of a stolen vehrcle, possessmn wrth intent to drstrlbute :
cocaine,ﬁ and distribution of cocaine 'within a half mi’lve of a .school. (R. p. 264, lines 2-25.) The -
solicftor asked some 'background"questions; then ashed Royal, f‘Darrell,‘ who was the lawyer that

il

represented you on your charge of == when defense Counsel 1ntem1pted and obJected to the
questron (R. p. 265, hnes 1 21 ) The court held a srdebar in Wthh the followmg exchange‘
occurred

THE COURT Where re you gomg‘7 - | ,
MR KENT 1 thmk that itis relevant Jim was his lawyer
THE COURT: How is that relevant‘7
'MR. KENT: Because — — '
THE COURT Sustamed

(R. p. 265, line 21 —p 266 11ne 4. ) Royal went on to descrrbe h1s frlendshrp with both Goodwin -
and Green. (R p 266, llne 7 p 267 line 5) -

The sohc1tor then asked Royal whether Goodwm- told h1m anythrng about the murder of -
Freddie Green. (R. p. 268- 11nes‘ 8.) The solicitor asked Royal if Goodwin discussed Green with
~ him at all before the murder (R p 268 hnes 12.) Royal offered the followmg | .

I have somethmg to say, sir, [ have somethmg to say Let me —1I speakmg about
— the reason why I say this is because I feel like my words, whatever, whatever
they though I say they put on the paper. T ain't had no lawyer present, I was-
already in-prison. You hear me? So what they bring towards me, I think I. bemg
charged and I gonna be prosecuted on something I don't know about. So, I mean, I .
had to go with the plan and come in here .and sit here and tell you' all what was
going on: I feel like that ain't right. You know what I mean? If I ‘gotta take time
today, I'take it. You hear me? But I ain't to put something on that boy and make
him go to jail if I didn't see it. I mean — that's why I come in and tell you the

: truth why I come up here and tell you the truth you the Judge
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(R p. 268, line 13 p 269 hne 5)
The tr1a1 court told Royal he had the rlght not to-incriminate ‘himself, then asked Royal if

he was presently represented by an attorney Royal sa1d “I had an attorney, Jim Smrley ” (R. p

269, lrnes 6- 19) The court stopped h1m and sa1d “No, no I am not talklng about — are you'

' p_resently represented by any attorney?” Royal answered, “No. sir.” (R. p. 269, lines 16-23.)

| After sendlng the jury out, the Judge asked the State if Royal had any pendlng charges .

The State sa1d he did not and told the Judge nothlng Royal sald on the stand would be used

against him, unless he 11ed (R p 270 lines 7-14.) The sohcltor also denied any ongoing

1nvest1gat10ns into Royal (R p- 270 11nes 15 20) The Judge then advised Royal to answer the -

oo

questlons truthfully R.p. 270 11ne 21 —p 271 hne 16.) | e

Counsel renewed4 his “motion’ regardlng the conﬂlct of: 1nterest arguin;g that if. his
motion to be reh'eved wa_s ‘denle‘d, thatthe Judge should glve a curatlve 1nstru_ctibn- “so that there
is not any underlying ideathat - there’s'noy;f been put out there thi's _idea, by his attomey, that
'there is son"re kﬁindv of itnpermi'SSible T believe, :ﬁot im'perm‘issible but'.underlyin‘g ide.a that -
. somehow I Would prejudlce his testlmony, when in fact I do not represent h1rn rlght now.” (R p
271, line’ 18 p- 272 hne 3 ) Counsel sa1d he was concerned “now the j Jury is looklng to me hke
"I m in control ofthls Wltness ” (R, p 272 11nes 16 18 ) -

The Judge sa1d he did not see anythmg wrong w1th the jury’ s. leamlng of Smlley s pI‘lOI'
representatlon of Royal. (R. p. 272 lines 19 24, ) Counsel sa1d he was concerned Wlth the Jury S

determrnatlon of cred1b111ty of Royal Counsel argued

4 As discussed.i in the' prev1ous issue, Counsel d1d not cla1m to renew a motlon to be reheved as
counsel.
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~ One of the instructions that you’re certainly go1ng to read to the jury at the

end of this case is dealing with ‘the’ credibility of a witness, and ;any bias or
prejudice that they may have that would affect their testimony. :
That would not have occurred had he had a different attorney. Now I’ve

got to somehow deal with that, Your Honor, and it dovetails into my potentral
conflict problem, which is a whole'other area. I don’t believe that Mr. Royal quite
understands hlS posmon but I can’t explain it to h1m at this point.

_(R:p. 273, lmcs 5 —16. ) The followmg exchanged occurred
THE COURT: Okay. Well, I'am not going to —I'am.not going to say anythlng
else. It’s going to stay in the way it is. | mean, [ don’t see anythrng that — - I know.
you have concerns about it because of the posmon that you’re in. ‘ 3

: .MR SMILEY (Afﬁrrnatlve nod)

~THE COURT: But as far as the Court, I don t know that there is anythlng that -
requlres me to instruct the Jury about anythlng right now

MR SMILEY Please note my ochctlon I certainly respect this Court s decision,
but I th1nk 1 have an oblrgat1on to br1ng 1t forth

R P. 273 line 17~ p. 375 linc 6.) -

The solicitor then 1nqu1red whetheri_hel. was allov've'd tb explore the representat1onof Royal
by Mr. Srnlley, arguing it should be allowed becauSe ordinarily a \v)vitness can be attacked fo'r any
reason of bias or prejudice. (R p '2“74, lings 11'6—22.) The court responded;. “I Rnow of no 'reason-'.
I'know that Mr. Srniley do_esn’t like it, but I know of no '_ reason; iunless ,.itwould be some
pr'ejudicial effect that he has ‘already argued, that the courti would need to stop that I believe that
you have a r1ght to do that you know after I thought about ita whrle (R p. 274 hne 23 p.
275, l1ne 4) Counsel argued the testlmony would be 1rrelevant but if the State argued it was
relevant, then',rt was; preJud101a1. (R. p_.- 275, llnes 6-9.) The Judge apparentl_y over_ruled ‘the
objection, saylng, “I understand your posmon ” (R. p. 275 hnes 10-11 ) :

Desp1te the d1scuss1on among the partles concernlng Counsel’s representat1on the ‘

questioning of Royal when the jury returned focused on Counsel’s meeting with Royal at the jail.
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- When the . jury returned" ‘the solrcitor ‘ashed ROyal. about' the statement he gave -to law '
enforcement approx1mate1y a week before in whrch he told ofﬁcers Goodwm made several |
1ncr1m1nat1ng statement about the’ shootlng Royal clarmed he did not remember the statement
R. p. 276 line 4 ~ p. 284 line 19) The j Jury stepped out-again, and the solicitor read the
statement to Royal When the Jury returned Royal agam denied remembermg the statement (R.
p. 285 hnes 3. 14) The sollc1tor then read the statement agam to the 'Jury, and Royal admrtted
recallmg parts of the statement but denled grvmg the ‘portions of the statement that 1mp11cated
Goodwm (R p 286 line 10 p. 288 lme 11) |

‘ Counsel objected to parts of the statement contammg hearsay, and the Jury was.sent out
of the courtroom Wh11e the. partles conferred over which portlons of the statement would be |
‘ redacted before the Jury (R p. 288 hne 9 p 299 hne 12 ) The Jury returned and the solrc1tor :
_ resumed questromng Royal about hrs statement Royal sard he recalled saymg some thlngs but -
denied others. (R p 300, lme 3-p 305 lme 21.) Royal then equlvocated about whether the
srgnature at the bottom of each page of the statement was his. (R p. 306, line 7 - p. 307 lme 18. )
Royal clalmed the 1nvest1gator forced him to make th{e 1ncu1patory staternents Abut he could not
tell anyone that because “he was not represented by counsel R. p. 308 11nes 3- 15) The
: following exchange occurred | |

_ Q: Actually the ﬁrst time —,— let me ‘stop here. You and Antwon Goodwm are -
childhood buddles you grew up together is that correct? (
A. (No response) » . ' _
Q. Who represented you when you went away to pr1son‘7 Who was your 1awyer‘7 o
A. Lori Proctor ‘ '
Q. Okay Who represented you before that‘7
A. Smlley

Q. Jim Smrley'7 '
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A. (Affirmative nod). : P
Q. Has Jim Smiley ever come‘ to talk to you’ about this case? \
MR. SMILEY: Please note my objecuon at th1s p01nt Your Honor
" THE COURT: Noted.

Q Has Jim Smlley ever come and talked to you about thls ‘case?

- A. No, sir.

Q. Never‘7 .
A (No verbal response). S A
Q. Isn’t it true that Mr Smlley came to talk w1th you Monday of this week about '
this case? B Lo ‘ ’
A. Healnt——no Sir. No sir. | _ '
Q. Jim Smrley never came an_d,,talked to you about this case? -
A. Not about this case. o
Q. Not about thls case? e
A. (N egatrve gesture) not about thls case .
Q. Isn’t it true that you told our 1nvest1gator Matt Casey, that J1m Sm1ley d1d
come and talk to you oni Monday of th1s week about this" very case.
' A No he never came and talked to me ‘about no case. .
Q. So he’ s»lymg too? So SO far we’ve got Hollie Connolly‘ that’s a liar and Matt -

MR. SMILEY Objection, Your Honor |

THE COURT:: Rephrase the questron Solrc1tor

B MR KENT: Yeés, sir. .
" MR. SMILEY Thank you Your Honor ‘

N

(R p. 308, lme 19 p 310 line 15. ) The sol1c1tor then- Went on to questlon Royal about whether

he understood perjury. (R p- 310 l1ne 23 p: 312 line 9 )

On cross-examination, Counsel asked Royal about his statement to ofﬁcers the week

before. (R. p. 318, l1nes 15 22 ) Counsel asked Royal if the ofﬁcers told h1m they suspected him

in the shootlng and if he did hot grve a-them informatiori about the shootlng, they were going to

_b charge him with the crime. (R p ‘3‘18,“line 20- p. 319, line 5.) Royal affirmed and'ysaid he told

coh
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the ofﬁcers what they wanted to hear (R p- 319 lines 2 5.) The substance of Royal’s testimony '
on cross exammation was that he was present at George s the night of the ‘murder, he was |
' 1ntox1cated and he never.saw the shooting R. p.3 19 11ne 6— p 320 lrne 24 ) Royal test1ﬁed hel
has trouble readlng and claimed he s1gned the statement the ofﬁcers put in front of him. (R p.
321, llnes 3- l7 ) Counsel renewed his: pI‘IOI‘ Ob_] ection to the line of questionlng, then- asked Royal
about h1s prior representation of h1m (R p 322 l1nes 11 18 ) | |
B Royal acknowledged he had talked to Smrley about the case, but Smiley only told him to -
tell the truth on the stand. (R. p. 323, lrnes 3-8.) Royal agreed that Smiley had not asked him to
vlie for Goodwin" and said he understood he could face perjury charges’ if‘he lied on the stand. (Ri '
: p323 line12 p324 lrne7)v By | |
‘ On redirect the solrc1tor drew attention to Royal’s 1nconsrstent te;tlmony about meeting ’
' 'with Smil'ey to discuss the case. (R p. 324, line 15 = p. '326 line 6.) ~The solicitor then-asked |
v Royal 1f he’ knew how to write and asked h1m to provrde a handwriting sample for the Jury (R p. :
326, line 23 - P 327, line 16) . | e |
On re- cross, counsel clariﬁed from Royal what hlS testimony mleant conceming when_
Counsel Visited him in _]all and when they discussed the case. (R p. 330 line 14 — | p. 331, line
13, ) Royal was then excused frorn the stand (R p 331 lines 13 19 )
3 | Discus510n o
Goodwin argues the evidence of Counsel"s priOr representation‘ of Ro&al was improperly

admitted as 1rrelevant and, if relevant unduly preJud1c1al in violation’ oflsouth Carolina Rule of
Evidence 403 The trlal court 1n1t1ally agreed w1th Goodwm sustamlng Counsel’s objection to

o

the ‘SOllCllOI’vS quest_iOn to .Royal- vaboutbwho'rep_resented hlm p_reV1ously.A (R p- 36‘6, lines l-21.) -
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o Judge Burch later changed l'llS 'mind,l andfound the evidenc‘el releyant as evidence”of ‘wltness'bias ‘
but not un‘fairly'prejudicial. (R. pl. 274, ‘line.23 —'.p; 275 line 4) |
“All evrdence 1s meant to be pre;udrcral it is only unfarr prejudrce wh1ch must be
"[scrutmlzed under Rule 403] ”? State V. Gzlchrzst 329 S. C 621, 630 496 S. E2d 424 429 ?
_‘ (Ct.App. 1998). “Unfarr prejudlce does not mean the damage to a defendants case that results
: -:from the legltlmate probatrve force of the evrdence rather 1t refers to evrdence whrch tends to
suggest [a] dec1sron on an 1mproper basrs ? Id at 630, 496 S E.2d at 429 In accordance w1th the
rules of evidence, “[blias, prejudice or any motlve to mrsrepresent may vbe shown to 1mpeach the
| :..witness either by e');aminatiOn of the witness or 'by eyidence otherwise adduced ? Rule 608(c)
| SCRE Consrderable lat1tude rs ‘allowed m Cross- exammatlon to test a w1tnesss bras preJud1ce 4
or cred1b111ty Yoho V. Thompson 345 S. C 361 364 548 S. E 2d 584, 585 (2001) “Proof of b1as
is almost always relevant because the Jury, as’ ﬁnder of fact and we1gher of credrblhty, has
historically been entltled to assess all ev1dence wh1ch mlght bear on the accuracy and truth of a
‘witness' testrmony " US. v. Abel 469 U S.45,52 (1984) see also State V. Rodrzguez 814 S E 2d
,ll (2018) (ﬁndrng perm1ssrble prosecutron s-introduction of evrdence that one of defendant S trlal |
counsel had prev10usly hired prosecutron s expert'to testrfy on behalf of another client).
Here, the wrtness gave one statement to law enforcement then recanted approx1mately

~one week later Royal’s credrbllrty was 1mmed1ately in questlon because of h1s 1ncons1stency, not

) because of the sollc1tor s questlons To paraphrase the classic inquiry, the Jury was left to
" consrder-whether Royalwas lylng then to 1nvest1gators or ly1ng now on the stand Plausrble or.

‘ not Royal told the jury he changed h1s story at trial because he thought testrfymg to somethlng'

- untrue was not r1ght because he d1d not want to put. somethmg on that boy and make him go

. to _]all if 1 drdnt see’ 1t ” (R P. 268 lrne 21 - p. 269 hne 3) The sohc1tor apparently in an
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attempt to convince the jury Royal was »lyingVOn the stand, tried to ihquire about the nature of -
Royal’s conyersation_ with Counsel a.fteri he gave the statement. The vsolicitor also questioned
Royal about his staternent- to investigator. Mat't»Casey,‘ in wh1ch he claimed he discuss‘ed. the'case -
w1th Counsel. Because the sollc1tor 1nvest1gated several 1ncon51sten01es.1n Royal s clalms there'.
. was 11tt1e prejudlce to Goodwin w1th the hne of questlonlng about Counsel’s prior representation
of Royal. The Jury‘knew. Royal change'd his story in Goodwm s favor at some polnt, perhaps.
coincidentally, after talking tov Counsel .The'remaining question was ‘why Royal changed his
story The Jury mlght have dec1ded Royal changed his story to exonerate Goodwm in a fit ,of
consciousness. after a dlscussmn w1th Counsel not that. Counsel conv1nced h1m to he on the stand
to save h1s c.hent. The con51derat1on 'ofi'Royal’s motivation to he was not improper in Gthis .
~ context,’ nbr -wvas it unfai‘rly prejudiciat to', Goodwin once Royal testified to lying to law
enforcemen‘t.i
Lastly, _eve.n" ‘if_ the ey‘idevnce ofCounsel’s repr‘esentation, orthe tnﬂuence of Gouns‘elA’s'
visit to Royah was‘ inadmissible,-\any error in its admission was harrnless Even in his '.s‘tatern_ent,'
. Royal did not clairn to be an eyewitness topthe shooting.‘The vState presented other cornpelling
evidence of GOOdwin’s guilt, including the ‘f0110wing: : N
1) Danlelle Thompson saw both Antwon Goodwm and Freddle Green outside George S.
’ Sweet Shop the nlght of the murder (R. p. 96 line 20 p 98, 11ne 12)
2) Edw1n Mlddleton who knew both Antwon Goodwm and F reddle Green testlﬁed he saw -

: the_»_,rnen talkrng together that n1tht. (R p. 170, line 9 — p. 177, 11ne 22)

- 5 As noted earlier, any allegation of a violation of the Rules of Professional Conduct from the line
of questioning has no bearing on Goodwin’s criminal conviction. The solicitor infringed on no
right of Goodwin when developing evidence of bias by inquiring whether Counsel persuaded
Royal to change his testlmony See Langford v. State, 310 S: C 357 360 426 S.E. 2d 793 795
(1993) - ‘ \ o , .
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3) Midd’leton witnessed Goodwin 'faisé' his hand to the baCk of Green?s head and saw the':

flash of gunfire as Goodwin shot Green in the head. :(R. p. 178, line 20— p 179, line 17.)

4) Although she r\ecanted on the stan'd the State ..questioned.Shammai Milligan .about a‘:-
statement she gave to her boyfriend in which she said she saw Goodwin pull out a gun
and shoot Freddie Green in the back of the head (R p. 237 lme 1- p 247 hne 4 )

55 'Maurice Fields testiﬁed Goodwm confessed to’ killmg Green, explaming he shot Green

(or, “bust him in the head”) after the men had a d1scussmn about Green and some of his‘,

~ friends wanting to kill Goodwm (R p 345, line 4 — p-: 348 line 4.) |

6) vFreddie Green’s mother testiﬁed Goodwm told her he was the last person with Freddie ..

‘Green the night of hlS death. (R p 432, lmes 5- 15 )

As the record shows the’ test1mony of Darrell Royal which was already questlonable in
value because of his inconsistency, was similar to that 'of Mauricé Fields. An eyewitness to the
murder identified Goodwin as the shooter. ‘Other witnesses, ,inclu_di:ng_ Goodwin himself in his
‘ | statements to police, put him there with freddie Green the night of the murder. Thus, evenif the

evidence of Counsel’s prior representation of Royal was improperly'admitted as evidence of
witness bias, the error was,harmlvess-"because it had no meaningful impact on Royal’-s credibility;'
Moreover, even if Royal’s entire testi,mony were disregarded, the jury .had compelling evidence
of Goodwin’s guiltifrom other witneisses. ‘Accordin‘gly, although the "appeal is .untimely and
should be.diSmissed, even on the. meritsv of this grﬂound' Goodwin is‘ not entitled to relief. |
CONCLUSION
For all of the foregomg reasons, ﬂlt is respectfully submltted that the- appeal must be.:. :

dismissed as untimely, or, in the alternative, the Judgment, conviction, and sentence of the trial

court should be affirmed. 'v
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