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STATEMENT OF ISSUES ON APPEAL o
L ) WHETHER THE COURT ERRED IN FINDING DEFENDANT DID .
B NOT HAVE ACTUAL NOTICE OF THE WASHOUT PRIOR TO
. PLAINTIFF’S ACCIDENT L '
2. | WHETHER THE COURT ERRED IN FINDING DEFENDANT DID “
: NOT HAVE CONSTRUCTIVE NOTICE- OF THE WASHOUT :
PRIORTO PLAINTIFF’S ACCIDENT
| 3. ‘WHETHER THE COURT ERRED IN FINDING DEFENDANT
‘ - ENTITLED TO IMMUNITY PURSUANT TO §15 -78- 60(8) UNDER
: ~‘.,THE FACTS OF THIS CASE '
STANDARD OF REVIEW
4 Summary Judgment pursuant to Rule 56 S: C Rules of C1V1l Procedure is proper |
:"-Awhen there is no genume 1ssue as to any materlal fact and the movmg party is ent1tled to"
| Judgment as'a matter of law Flemzng 12 Rose 350 S. C 488 568 S.E. 2d 857 (2002) In-‘
4determ1n1ng whether a genume 1ssue of fact ex1sts the ev1dence and all reasonable-
' mferences drawn from it must be V1ewed in the hght most favorable to the non- movmgj
party. Sauner V. Publzc Servzce Authorlty ofSC 354 S C 397 581 S E. 2d l6l (2003)
~ The purpose of summary Judgment is ‘to expedlte the dlsposmon of cases not- requ1r1ng
- the services of a fact ﬁnder George V. Fabrz 345 S.C. 440, 548 S.E.2d 868. (2001) “In "
- an appeal from an order grantmg summary Judgment the appellate court w1ll review all
amb1gu1t1es conclusmns and 1nferences ansmg in and from the ev1dence in the light
: most favorable to the non- movmg party Joseph A South Carolzna Department of Labor B

Vo

3 -Llcenszng and Regulatzon 417 S.C. 436 (2016)
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"‘.‘STATEMENT OF THE CASE

Thrs case comes to the Court o an appeal from the Court of Common Pleas forl -

' erhamsburg County, the Honorable George M McFaddln Jr pre31d1ng Plalntrff ﬁled'
h1s complamt agamst SCDOT for 1n]ur1es 1n a motor veh1cle acc1dent occurrlng at the"‘tb',

c1te of a culvert washout Defendant answered denylng hablhty After hmrted dlscovery, ‘

E L

. Defendant ﬁled a motlon fo ummary Judgment Pla1nt1ff responded and subm1tted three:, o

afﬁdavrts wh1ch were marked J as Exh1b1ts A B,q and C to Plalntlff S Response )

...», L

! Memorandum Exhlblt C the afﬁdav1t of Jerry Pressley, was not effectrvely e-ﬁled but

. vv was rev1ewed and admrtted by the Court at the hearlng (ROA p 23 ll 11 25) After

,«\mu

X hearlng argument of counsel the Court 1nstructed defense counsel to prepare an order o

H grantlng summary Judgment in favor of the Defendant The Court granted summary-
) Judgment on lack of actual and/or constructrve notlce and on 1mmun1ty pursuant to §15-

...... ;,_ _,r

:_ 78 60(8) of the S C Torts Clalms Act Plalntlff/ Appellant f11ed th1s appeal

ARGUMENTS

B 3

. O “THE COURT ERRED IN GRANTING SUMMARY JUDGMENT BY
s ,4FINDING DEF ENDANT DID ‘NOT HAVE. ACTUAL NOTICE OF THE
- WASHOUT PRIOR TO PLAINTIF F’S ACCIDENT R :

: ' , o 1 y In support of 1ts Judgment the Court rehed on the afﬁdav1t of Rlchard A

r,,

,tL1V1ngston Jr In hlS affldavrt er L1v1ngston 1dent1f1es h1mself as’ ‘an employee of ‘

. - Defendant SCDOT ‘as Resrdent Mamtenance Englneer In hlS afﬁdavrt he says 1n‘
e ‘essence that SCDOT had no actual or constructlve not1ce of the washout on of B1rch

Creek across Pepper Hrll Road on the mornlng of October 6 2015 prlor to0. the accrdent

. 1nvolv1ng Plalntlff However two persons who 11ve in- the v1c1n1ty of the washout have




| f.‘ g1ven afﬁdav1ts that they observed the washout prror to the accident and had called 911
to report the washout prror to plalntlff’s accrdent (Afﬁdav1t of Thomas Brown ROA pp'
27- 29 and (Afﬁdavrt of Cathy Bennett ROA pp 30 32). Both afﬁrmed that they had
called 911 to report the dangerous condrtron The afﬁdav1ts of Bennett and Brown create
.' a'q‘uestron of factl as to whether Defendant rece1ved actual notice of the hazard Whlch
| caused Plamtlff’s acc1dent and 1nJur1es The Court rehed on the statement of Defendant ]

counsel that notlce to 911 was not notlce to Defendant SCDOT (ROA p 24 ll 22)-

: Nelther the Defendant nor the Court c1te any authorrty to that premlse Plamtrff contends.
. that the 911 system { 1*s' desrgned to allow crtlzens a' pathway to alert emergency
govemmental serv1ces T . 3 | N | |
2. . ..THE COURT ERRED IN GRANTING SUMMARY JUDGMENT BY
-~ FINDING DEFENDANT DID NOT HAVE CONSTRUCTIVE NOTICE OF
.THE WASHOUT PRIOR TO PLAINTIFF’S ACCIDENT ’
“Constructlve notlce 1s a legal 1nference which substltutes for actual notrc.e
Major v. Czty of Hartsvzlle 4lO S C l (2014) Here Thomas Brown and Cathy Bennett«
',both gave afﬁdav1ts that they called 911 at least 24 hours before the Pla1nt1ff’s ac01dent
" (See argument 1 above) Further Plamtrff hrmself gave an afﬁdav1t that parts of hls-t
usual route between Klngstree and Georgetown had been barr1caded because of. the heavy
- ra1ns and ﬂoodrng He then took a nearby alternate route that was not barrlcaded It was
on the alternate route that Pla1nt1ff had the accrdent (ROA pp. 33 35 Afﬁdavrt of Jerry’
Pressley) Pla1nt1ff contends that Defendant had constructlve notice of the washout
because it had taken‘precautlons tol'e‘rect barricades on nearby roads leaving Pepper Hill |
’ vRoad as an’ altemate (detour) route wlthout 1nvest1gat1ng its surtabllrty Defendant knew

or should have known that the ﬂood hazard most llkely affected more than Just Hrghway

. 527 and extended to nearby secondary roads ‘

sl Lt : AR 3
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3.  THE COURT ERRED TN GRANTING SUMMARY’ JUDGMENT BY
:  FINDING DEFENDANT 1S ENTITLED TO IMMUNITY PURSUANT TO '
'§15-78- 60(8), UNDER THE FACTS OF THIS CASE
The- exceptlon §15 78 60(8) relled upon by the Court must be read g1v1ng the
words their plain- meamng “The cardlnal rule of statutory construct1on is to ascertain and
effectuate leglslatlve 1ntent » -Hodges V. Razney, 341 S C 79 85 (2000) As such a court'-'
| ._must ab1de by the plam meanmg of the words of a statute Id When 1nterpret1ng the plamﬂ
| i vmeamng of a’ statute courts should not Tesort to subtle or forced constructlon to 11m1t or
expand the statutes operatlon Grazza v. S.C. State Plastermg, LLC 390 S C. 562 569‘
(2010) “Where the statute 's language is plam and unamblguous and conveys a. clear and{
deﬁmte meamng, the rules of statutory rnterpretatlon are not needed and the court has no
. right to 1mpo_se another ‘me_anrng‘;”, Hodg.es,\341 S.C. at 85. “ “What a' legislature says in
the text C_of a'..statute is considered the best "evidence of th'e legislatiye‘intent or will.u
Therefore, the’ courts are bound ‘to‘ g1ve effect to the expressed 1ntent of the legrslature
. Id The exceptron;ln questlon specrﬁcally addresses snow and ice condltlons ‘not present
at the t1me of plamtrff s) accldent Plamtrff contends that thls exceptlon does hot even”'
, .,apply to the washout he encountered on Pepper H1ll Road The exceptlon rehed upon by
the- Court spe01ﬁes 1ce or snow ” It should not be read to expand the 1ntended meanmg
of the legrslature The burden ”1s on the Defendant to establish 1mmumty “The

: _governmental entlty clarmmg an exception to the waiver of i 1mmun1ty under the Tort

4

In fact the exception uses the words “snow and “ce” tw1ce “(8) snow or ice conditions or temporary or
_ natural condltlons on any publlc way or other public place due to weather conditions unless the snow or-

ice ice thereon is affi rmatlvely caused by a neghgent act of the employee §15 78- 60(8) (EmphaSIS s
= .added) . :



Clalms Act has the burden of establlshlng any hm1tat10n on 11ab111ty ”? Strange v. S C
B Dep t oszghways & Pub Transp 314 S C 427 445 S E 2d 439 (1994)

In a 1997 case “our Court of Appeals had occas1on to address 1mmun1ty under
', §15-‘78-60. There' the Court’ sald' “Govemmental entrty assertmg a llmttatlon upon

1

_11ab111ty, or exceptron to walver of 1mmun1ty under Tort Clalms Act must prove

' ‘exceptlon or. 11m1tat10n as afﬁrmatlve defense ”? Wooten by Wooten V. SCDOT 326 S.C.

.516 521(Ct App 1997) “Further statutes wa1v1ng soverelgn 1mmun1ty must be strrctlyb

construed » Id at 52 Here the Defendant has not- proved 1mmun1ty as an afﬁrmatlve

3.

defense.' :

CONCLUSION

The Court of Appeals should ﬁnd the C1rcu1t Judge comm1tted error when he_ K

granted summary Judgment in favor of the Defendant The Court S errors encompassed
both actual and constructrve notice to the Defendant as well as grantmg 1mmumty under
| §15 78 60(8) ThlS Court should reverse the Judgment of the C1rcu1t Court
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