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IL.

STATEMENT OF THE ISSUES ON APPEAL
Whether the circuit court' properly granted summary judgment for the

Department when the_ State has not Waived immunity for "ft’e‘mpora‘ry or natural

'
1

- conditions on arry publie way . .. due to weather ,conditions” and Pressley’s

accident occurred because of a washout on a road that was caused by the

October 2015 flood.

Whether the crrcuit 'e0urt, -properly granted summary judgment for the

Departnierlt’on Preesley’s: neghgen‘ce cleim when the or)ly evidence in the record

about notice of the washout,r‘in‘ ,the.roa‘d was to.91 1, and not to the Department.
'INT'-R(.)DUCTION |

This State’s .appellate oourts have not yet had the opportunity to opine in any

detail on the meaning of S.C. Code § 15 78- 60(8) That provision of the Tort Claims

Act prov1des the State has -not- walved its ‘sovereign 1mmun1ty for “snow or ice

cond1t10ns or temporary or natural cOndltlons on any pubhc way or other public place

‘due to weather- condltlons unless the snow or ice thereon is afﬁrmatlvely caused by a

neghgent act of the employee This case presents that opportumty

A careful review of this statute makes clear that the General Assembly’s intent

was to maintain the State’s Sovereign immunity for acts of God that the State cannot

control. The October 2015 ﬂood‘hwae such an event. Therefore, the Department is not

liable for Pressley’s accident that was the result of that flood, and the circuit court -

correctly granted the Department’s motion for summary judgment.



STATEMENT OF THE CASE
Pressley’s Acczdent in the Aftermath of the October 2015 Flood
South Carolma experlenced historic rains in early October 2015. On October

6, 2015 Jerry Pressley was travelhng between hlS home in Klngstree and his JOb at |
the International Paper Company in Georgetown around 5:30 A M.1 (R p- 34) H1s'
usual route—S. C Highway 527—‘was closed because of damage from the heavy
ramfall R. p. 34) He therefore turned.right off of H1ghway 527 and then left onto
Pepper Hill Road. (R p 34) ‘His truck crashed into a washout where Pepper Hill
Road crosses B1rch Creek. (R p. _34). |

... At some point betweenthe h_e‘avy-rains of October 4 and 5 and Pressley’s early-
morning crash on..O_ct_ober 6, two_people who lived :nearby had noticed the washout‘.
One was Thomas Brown, who called 9ll on October 4 or 5 about “the water rushing -
over the road ” (R P 28). The other was Cathy Bennett who 81m1larly said that she
called 911 on elther October 4 or- 5 to report the water rushlng over Pepper H111 Road.
(R. p. 31). Neither Brown nor Bennett testified to 1nform1ng the Department about _

the washout on Pepper Hill Road. ‘ (R pp. 28-29, 31-32).

1" -~ The Complaint alleges that Pressley was heading home from work at the time
of the accident. (R.p.8). His affidavit offered in response to the Department’s motion
for summary judgment claimed he was going to work at the time of the accident. (R.
p. 34). Based on the directions of the turns in Pressley’s affidavit, he appears to have
been traveling from Georgetown to Kingstree, but ultimately,\whether Pressley was
going to work or coming home from work is irrelevant to the legal issues on appeal. -

2



' In hght of the heavy rain of October 2015 the Department had 1ts phones
‘manned twenty four hours a day durmg that t1me (R p- 25) Department personnel »

‘ and assets were deployed as needed and as avallable 7 (R p. 25)

The Department ﬁrst rece1ved notlce of the Washout on Pepper H111 Road at

T 44 A M on October 6 when the H1ghway Patrol called the Department (R D, 26)

. That was more than two hours after Pressleys acmdent “(R. p 8) After receiving

,‘not1ce of the washout the Department put up barr1cades road closed s1gns and
,‘.."_detour 81gns‘ (R p 26) o k -
: l!Pressley Sues the Department '
On May l8 2016 Pressley ﬁled 'a one- count complalnt agamst the ‘
‘. ;Department (R pp 7 10) He alleged that the Department was’ neghgent by not“}
dlscovermg the washout puttlng up warnmg s1gns about the washout ‘and erectmg‘
| barrlers at the washout (R p 9) He sought damages for med1cal b1lls phys1cal :
. 1n3ury, lost wages and property damages (R ol 9) o |
The Department moved for summary Judgment on February 19 2018 2 (R PP.

- 17—-18) The c1rcu1t court heard the mot1on on. Apr11 19, (R p- 22) and on May 30

2-l In his br1ef Pressley states that the Department moved for summary judgment

¢ [a]fter l1m1ted discovery.”. Br 2. He makes no argument on this point in the rest of - o

- his brief, and notably,,Pressley never filed an affidavit under Rule 56(f), SCRCP,
which allows a party- opposing summary judgment to explain why more dlscovery 18

- necessary before a court should rule on the motion. See Doe exel. Doe v. Batson, 345

S.C. 316, 321, 548 S. B 2d 854, 857 (2001) (“Rule 56(f) requires the party opposing :
- summary judgment to at least present affidavits explamlng why he needs more time
- for discovery.”). Not did Pressley ever argue at the hearlng that more discovery was

‘necessary. See Baughman v. Am.. Tel. & Tel. Co., 306 S.C.'101, 112 n.4, 410 S.E.2d

o -+ 537, 544 ' n.4 (1991) (“Although Plalntlffs did not file an affidavit- 1nvok1ng this

o prov1s1on other courts- have not mandated strict comphance w1th the techmcal :



_ 2018 1t granted that mot1on (R pp 1 6) The court concluded that the Department.‘l :

' .“,vhad 1mmun1ty from su1t under § 15 78 60(8) and that the record contalned no..

', ev1dence of actual or constructlve notlce (R pp 3 5)
.Pressley tlmely appealed (R pp 36—37) |

“ STANDARD OF REVIEW
vThls Court rev1ews a grant of summary ]udgment de novo.- Wrrght v.. PRG Real -
| Estate Mgmt Inc 413 S C 276 279 775 S E 2d 399 401 (Ct App 2015) An
appellate court reV1ews a grant of summary Judgment under the same standard ‘
- apphed by the tr1a1 court Bennett v Carter 421 S C 374 379 807 S. E 2d 197 200 .,

(2017) Summary Judgment must be granted Whenever there is no genume 1ssue as

“to any‘materlal fact and that the movmg party is’ entltled to a: J'udgment as a matter
- 'of law based' on' the ‘pleadm‘gs deposltlons ansWers to mterrogatorles and :
adm1ss1ons on. ﬁle together w1th the afﬁdav1ts 4 Rule 56(0) SCRCP

B Y ARGUMENT |

-' I The Department Has Immunlty Because Pressleys Acmdent Was'
Caused by the October 2015 Flood : SN

Although the State no longer enJoys absolute 1mmun1ty, see S C Code § 15-78- '
. 40; McCall by Andrews V. Batson 285 S C 243 246 329 S.E. 2d 741 742 (1985) the ,
- State has spec1ﬁcally prov1ded that 1ts waiver- of soverelgn 1mmun1ty 1is. subJect to

"_certam exceptmns .see S C Code § 15 78 60 One of those exceptrons is When a

oo .

requ1rements of Rule 56(f) where as here the need for. further drscovery 1S otherW1se
made known to the trial court.”). - Therefore, any ‘argument’ about ‘the amount of -
discovery ‘s not preserved for appeal See JASDIP Prop.. SC; LLC . Estate of

'"thhardson 395 S C 633 641 720SE 2d 485 489 (Ct App. 2011) " .

. l”'—'{'jf4 ‘ .




plaintiffs injury is <cause’dvby ‘-‘.s’n‘ow or ice coﬁditions or temporary ot natural
conditiOns; oh any public way or :oth’f‘ear public.place due to'weather conditions unless
the snbw or ice thereoa 1s _afﬁrmatively caused by a negligent act of the employee.”
Id. § 15-78-60(8).

Pressley insists tttat this provision applies onl& if “snowlor ice” causes the
accident. Sée Br. 4—5 H:é'is incofract. The standard rulas of statutory interpretatian,' :
rules of | inte'rp:reting Waivers . af A’sovel.'eign immunity, and cases ftom other
juris'dittions interpreting' similar \‘TIA:)’erisions» alll‘m.’ake cleat that' the D_epartment
enjoys sovereiga »ix'n.munity n this t:‘ase, when the accident was caused by an act of
qu. |

A. Standard Rules of Statutory Interpretatlon Show that § 15- 78-
60(8) Apphes Here. : _

As our supreme court has repeatedly-said, “It]he cardinal rule of statutory
éonstraction 1s ta ascertain and effeétuate the intent of the legislatureg” 4Li'ghtner v,
Hampton Hdll Club, Inc., 419' S.C. 357, 363, 798 S.E.2d 555, 558 (2017). The “best
avidenée” of the‘Genera’l Assem'bly’a intent is “the text af the statute.” S.C. Dep’t of
Soc. Servs. v. Boulware, 422 S.C.1, 7, 809 S.E.2d 223, 226 (2018). When interpréting
a st‘atute, a court “rhuét” give “[e]vé;y -vs‘/ord-v ... .'some meaning,- fatce, ahd-effect, if it
can bé done by .any. rgasanable construction.” Bfeeden_l). TCW, Iné./ Tenn. Exp., 355

S.C. 112,120 n.7, 584 S.E:2d 379, 383 n.7 (2003).



Pressley harps on the fact that § 15-7 8‘-60(8) uses “snow or ice’; twice? to argue
that the provision doesn’t apply here. SeeBr. 4 & n.1. His tdntention, howlevef,}'re_adé
f‘te;ﬁporary t)r'nattlrél-conditions” out of the statﬁte. Clearly, the General Assembly
méant for § 15-78-60(8) to encompass more than merely snotv and ice. Otherwise, it.
would never. have ‘included “temporary or natural conditions” in the statute. See
Breeden, 355 S.C.at 120 n.7, 584 S.E.Z(i at 383 n.7. |

This conclusion that § 15-78-60(8) includes more than ‘snow and ice s boistered
by the secohd and third “or” in the statute: “snow or ice conditions or temporary. or
natural conditions.” S.C. Code § 15;78-60(8) (emphasis added). That disjunbtive word
shows that the General Assembly intended to include conditions other than just»snow
and ice 1n this excel;tion. See State v. Miles, 421 S.C. 154, 163, 805 S.E.2d 204, 210
(Ct. App'.l 2017) (notihg that “rules of grammar” shotlld‘ be uséd Whéﬁ interprtatir_lg
| | statutes); see also Encino Motorcar,s, LLC v. Navarro, 138 S Ct. 1134, 1141 (2018).

(143

(obéerving that “or’ 1s almost aiways disjunctive” (internal quotation mark Qmittéd)).

A simpilé -tllustratipn ‘p‘roves;th‘is.‘ Ifa perst)n says she wants ""a'ch(%eséburger .
and a hot dog” fqt dinher, she wantsvboth.‘ On the other hand, if that persof; .sayls‘:she
: Wanté .“a éheesébﬁrger or a hot dog” for dinner, she tvill be content with on_é or the
.other. Thus,;in th.e context of § 15-78-60(8), snow or ice triggers this exge;tion, btlt

so does anyt other temporary or natural condition—like a flood. Either situation

results in the government enjoying Immunity.

3 The second time “snow or ice” is used in § 15-78-60(8) is after “unless,” which
is a conjunction that starts a subordinate clause. It is therefore irrelevant to
interpreting the main clause of this statute at issue in this case. ’

-6



: Finally; commonsense 1nd1catesthat th'e?‘General'ASSe'mhljr meant for -.§ 15-78-»
: _60(8) to encompass not only snow and 1ce hut also all natural cond1t1o;1s—such a.s
ﬂoods earthquakes or tornados—over Wthh the State has no control Cf TNS MLlls .
_Z;Inc v S C Dep t ofRevenue 331 S C 611 624 503 S E 2d 471 478 (1998) (“Statutes
as a whole must recelve practlcal reasonable and fa1r 1nterpretat1on consonant': '
. v ':.‘w1th the purpose ‘des1gn‘ and.'pbl1c§;: ofl'anakers.’p). Supportmg .thls.conclusion 1s
an obserrzat1on that this Court made twentynﬁve years ago when (1n the only case of )
;. whlch the Department 1s aware when an appellate court has c1ted § 15 78- 60(8)) thlS.
" ‘Court referred to th1s exceptlon as one 1nvolv1ng an act.of God.” Varn v S C Dept
“ _”ofHLghways & Pub Transp 311 S. C 349 354 428 S. E od 895, 898 (Ct App 1993).
An act of God of course 1s an 1nev1table acmdent w1thout the 1ntervent1on of
. man and thepubllc enemles Henryx Sonneborn & Co U, S Ry Co 65 S C 502 44
' S E 77, 80 (1903) see also Black s Law D1ct1onary 39 (9th ed 2009) (deﬁmng “act of

God” as an overwhelmmg, unpreventable event caused excluswely by forces of ‘

’ nature such as an earthquake ﬂood or tornado”) The South Carohna Supreme

: Court has repeatedly treated ﬂoods as an act of God. See e. g Hmkle v. Natl Cas

" Ins. Co 354 S C 92 99 n6 579 SE 2d 616 619 n6 (2003) Baynham v. State .

| .‘ Htghway DeptofSC 181 S C 435 187 SE 528 533 (1936) Fergusonv S Ry Co

. 91'8.C. 61 74 s E 129 131 (1912) SO has the Umted States supreme Court. See

' e g Plautv Spendthrtft Farm Inc 514U S 211 262 (1995) (Stevens J d1ssent1ng)

._ ‘_ vMempth & C R C’o u.. Reeves 77US 176 190 (1869)



The October 2015 ﬂood in Sohth Carohna ﬁts squarely W1th1n this deﬁmtlon ,
~ of an act of God Respons1b1e for: more than a dozen deaths and likely more than $1
billion 1n damages, thrs V\vfeather; event Vwreaked 'deyastatic_n like nothihg South ’
- Carolina had ever t;vitne’ssed. Even*lPressley acknowledged 1n the circuit court that
this flood Was unique, calfing it an “uhusually severe weather e_vent.” (R. p. 20). _‘
The: D'elp‘artmeht had 1o control over the October 2015 lﬂoodv." ’fhat flood
therefore is exactly the type of temporary or natural condition for which the State has |
not waived sovereign 'ihnhliinity, purs"tlant to § 15-78-60(8). | |

B. Rules for Interpreting Soverelgn-Immumty Walvers Make Clear
that§ 15-78- 60(8) Apphes Here.

Pressley appears‘tc mlsconstrue how a Walt?er of sovereign ‘immunity must be
interpreted. He qubtes this -Codrt’s observation that “[s]tatutes waivihg sovereign
‘immunity must be strrctiy'ccnstrued” seemingly .to__ks‘uggest that these statrltes must
be strictly constrded‘ agaihst *the government. Br.“5 (quoting.k"dwcctenn b&-Wooten v.
S.C. Dep t of Transp 326 S.C. 516, 522 485 S.E. 2d 119, 122 (Ct. App 1997)).

. That actually . gets thlS rule backward It’s the wawer that must be narrowly
construed. See S.C. Code § 15-7 8 20(f) (“The provisions of this chapter estabhshmg
limitations on and exemptlons to the 11ab111ty of the State 1ts p011t1cal subd1v1s1ons
and employees, Wh1le actmg w1th1h ,the sccpe of official duty, must be liberally
: construed in favor of llmltlng the 11ab111ty of the State ).

Narrowly construmg a Walver of soverelgn 1mmun1ty necessar1ly means g1v1ng
a broad 1nterpretat10n to e-xceptlons to that waiver. See Stemke v. S.C. Dep’t of Labor,

’ Lwensmg & Regulatwn 336 S. C 373, 393 520 S.E.2d 142 152 (1999) (“Provisions



' establishiﬁg limi‘tatieine upon and-»exemptioﬂs'from liability ‘of a governmental entity
Im‘ust be liberalvly eoristijued 1n -_fav,or-"o.f limiting liabiiity.”). f‘ [L]iberélly constru[ing]” L
§ 15-78-60(8)_reinf0rces the conclusion that 1s reached applying the stahdard rules of
statutory constttlctiort: 'fhe State has not waived immunity for .a-ny natural disasters

over which it has no control.4 -

C. Cases from Other Jurlsdlctlons Reinforce that § 15- 78 60(8)
' Apphes in ThlS Case.

A review Qf cases from around the country alse supports applying § 15-78-60(8)
here. | .

For example, Oklahoma has a similar exception to its waiver ef'sovereign
immunity. See Okle. Stat. tit. 51‘, § 155(8) (proViding an exception for any loss caused
by ‘_‘[s]how or ice conditions or temperary or naturai conditions on any publi(:: way or
other public plaee due .'to weather.co.nditions,_ unless the condition is affirmatively ‘
caused by the negligent act of the A.state or a political subdivision”). The Oklahoma
Court of Appeals :explaine_dv'that “[t]he purpose of § 155(8) wﬁs to exempt those
conditions over which matn has no control.” Holt v. State ex rel. Okla. Dep’t of Transp.,
927 P.2d 57, 61 (Okla. Ct App 1996) That’s the exact same logic that this Court
, noted In passing when referrmg to § 15 78- 60(8) as belng about acts of God. See Varn,

311 S.C. at 354, 428 S.E.2d_ at 898.

4 Pressley is correct that sovereign immunity is an affirmative defense. See Br.
5. But he is not correct that the Department hasn’t proven that it applies here. The
" Department pled immunity as an affirmative defense, (R. pp. 14-15), and the only
argument below was about the scope of § 15-78-60(8), not whether the October 2015
~ flood constltuted -an act of God.



As a secbnd éxdmple, Kans'a'slalsro has a similar exception to its sover.eAign-‘
immuhity waiver. See Kan. Staf."§ 75-6104(l) (establishing an exception for an y loss
}cau‘sed by “snow or 1ce conditions or other temporary or _naturai conditions on any
public Way‘ or other public place due fo wea_lther conditions, uniéss’ the condition is
éfﬁrmativeiy caused by the nég‘ligent act - of the govérnmgntél enﬁt_y”). When
examining thié provision, the Kaﬁsas Supreme Court recognized that Ath.e “or” in the
statute had meaning. See Lopez v. ’Uniﬁed Gov’t of Wyandotte Cty., 89 P.3d 588, 590
(Kan. 2004). South Carolina’s rules of statutory construction also requix;é giving “or”
megning. Seg'Miles, 421 S.C. ét 163, 805 S.E.2d at 210.

| g Fiﬁally; a third example.from Wesf Virginia drives hofne that § 15-78-60(8)
applies here. West Virginia '._has-anj exception like § .1.5-‘78-60(8). See WVa Code §
é9-'12A-5(6) (providing an. exception for loss frdm “[s]now or iée conditions or
'tempérary or natural cqndit'io'_ns‘ ;)n any public way or othef public _élacg dué to
4 weather conditidns, unless thev condition ié afﬁrmatiVe‘ly cagSed b}; thé»}negil‘ige'r.l_t: act
ofa politicél‘ sﬁbdivision”_). The Uhited States ‘District C‘_‘ourt for the Ndri;h_efn District .
| of West'Virgiﬁia épplied thi\s‘exception' m -Cofson v Md'ttox, No. 1090V65 2610,W—L
é901636 (N.D. W Va. Feb. 18, 2010). Theré,’ the plaintiff su%ed various state ofﬁgials
~about water funning over the road near his driveway wheﬁ it rained. As oné reason
for dismissing the 'casef, the court felied on § 29-12A-5(é), reésonihé thét any lqss was

b2

caused “by rain. Id.f at *8. Just as the West Virginia exception applied to a loss
: caused by something other than snow or ice, the South Carolina exception in §' 15-78-

60(8) should be applied to a loss caused by rain.
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II. -The Record Contalns No Ev1dence that the Department Had Any'.
' Notice of the Washout ’ :

‘Pressley’s negligence claim against the Department requires him to prove that
the Department had notice of the washout on Pepper Hill Road. See, e. g Suntmer v.
Carpenter 328 S. C 36 45, 492 S.E. 2d 55 59 (1997); Marsh v. S C. Dep’t ofHLghways
& Pub Transp 298 S.C. 420 422, 380 S.E.2d 867, 868 (Ct App 1989) Pressley
1ns1sts that the Department had actual notice and constructive notlce of that
washout. Heis wrongr on both fronts.

A. The -De-partment Did ﬁot"Have Actua‘l 'Notice.

Actual notice is just that: actually knowing abdut a'particular circumstance.
Spence v. Spence, 368S.C. 106, 118, 628 S.E;2d 869, 875 (2006) (“Generally, actuai
} ‘noti'ce 1S ;sy_nonymous with knowledﬂvge,_”)\. 'Here; the record contains no evidence that
- anyone at ‘the Department actual.lykn:ewabout the Washout on Pepper IAH-ill Road
before Pressley S acc1dent In fact, the Department’s res1dent maintenance engineer
for Wllhamsburg County spemﬁcally test1ﬁed that the Department first learned of
-the Washout after- Pressley s accident. (R P 26) |

| In an effort‘to -get around thls fact, Pressley argues that twoy 911 eails were
made about the washout, and notice, to 911 is tantamount to notice to the
.Department.v See 'B'r.‘v3. But the 911"s§rStem and the Department are distinct,’ S0
informing one does not obviate a need to infor‘m‘the other. :

‘The 911 systems around South Carohna are governed by Titie 23, C_hapter 47.

See S.C. Code § 23-47-10 et seq. ‘These systems must include “law enforcement; fire,
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and emergency medical seryices.” Id. § 23-47-20(A).‘ They may includei “[o]ther
emergency and emergencyv'personnel services.” Id. |

The Department, meanwhile is established by Title 57, Chapter 3.’ See id. §
57-3-10 et seq. At a most basw level it is in charge- of buildlng, malntaimng, and
marking pubhc hlghways Id. § 57-3- 110. Notably, the Department 1s not referenced
anywhere in Title 23, Chapter 47. Nor 1s ‘1t assigned any emergency functlon in
Title 57 Chapter 3. Put 51mply, the Department 18 not part of the ¢ emergency '
_telephone system reached by d1a11ng 911 Id. § 23-47-10(2). Therefore a 911 call
does not give actual notice to the Department.5

B. The Department Did Not Have Constructive Notice.

Constructive notice, unlike actual notice, doesn’t 'involve knowledge itself.
Rather, it is when knowledge is “imputed. to a person whose knowledge of facts is
' sufﬁcient to put him on inqniry 7 ‘S;trother v. Leicington Cty. Recreatiort Comm’n, 332
S.C. 54, 63-64 n.6, 504 S E.2d 117 122 n.6 (1998). If this person pursned those
known facts “with due d1hgence he would have d1scovered ‘other undisclosed facts

Id. Thus, “this person 18 presnmed to'have actual knowledge of the undlsclosed facts.”

Id.

5 Pressley complains that the trial court “relied on the statement of Defendants’
counsel that notice to 911 was not notice to” the Department. Br. 3. -Even if specific
provisions weren’t cited during the-hearing below, the statutory scheme discussed
here makes plain that the Department’s argument was correct. And in any event,
Pressley is the plaintiff here, so he bears the burden of proving his claim. He never
even sought to show that the 911 calls gave actual notice to the Department

12



The law of constructive notice is w'eil developed in the context of public entities
and personal-injury‘cases. Our supreme court has‘explaine\d that “[c]onstructive
notice arisesiwhen a condition has existed'for’ suchia period of time that a '[oublic :
entity] in the use of. reasonable care should have discovered the condition ‘Major v.
City ofHartvalle 410 S C. 1 3—4, 763 S E. 2d 348, 350 (2014)

Applying these rules\,A this Court held in ‘Ford v. S.C. Department of
Transportat'ion_,. 328 S.CQ 481, 492 S.E.2d.811 (Ct.- App. 1997), that the iDepartment
was not entitled to summary judgment in a.erngful-death case.' There, Ford collided
with a tree that had falleln acrOSS a road inLanicaste‘r County. Id. at 484 492 S E.2d
at 812—13 In the “two months 1mmed1ately precedmg the acmdent it rained almost
every day and the ground was saturated 7 Id 492 S.E.2d at 813 After a storm, the
tree fell. Id. This Court concluded that because of the “extended period of heavy
rains” and the fact 'that ai local resident told a Department crew about ;‘the .general
problem of faliingl tre'es;”ila genuine“dispute oi‘,material'fact existed ahout whether the
Department had cOns_truc:tive not‘ice.' Id. at- 488—39, 492 S.E.2d at 815. .

| Similarly,iin Mdrsli v. S C. Deportment of Highways & Public Trtznsportation, N
this Court held that the olaintiff had presented sufficient evidence :to 'su-pport the
jury’s conclusion that the Department should have known about a tree leaning over
a road that fell and injured the plaintiff; 298"_'S.C. at 422-23, 380 Sl.E.2d at 869. In
that case, the tre_e was leaning over the 'road"at a60or 70 degree angie and‘had been
leaning for four yearé,' "CreW_S had cut ‘t‘he grass;in the area and filled in hol_es,nearby,

and a resident maintenance‘engineer had inspected trees for disease. Id. .
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* This case s‘.tands‘ in stark 'eoptrast to céses like Ford and Marsh. In both of
those cases, the Depaftmeht hed monthé—i_f not years—to learn aboﬁt, the'cenditi(')n
that led to’ fhe accident. For instanee, ti_le rein in Ford had lasted for mopths; 1t
- wasn’t the result of a sudden and hi‘storic‘rai'ip eveht,‘ '1ike the WaShoqt on:'Pepper Hill
Road was here. Nop had the ‘Departmer-lt done apy regular work nearby on Pepper
Hill Road that should have alerted it 'to a po‘peptial problem, er in Marsh.: - ,

Rather 'thap pointing to-a particulaf case to which to analogize. tpis one,
Pressley instead offers the Court an apparently novel theory for constructive netice:
The DeparAtmep,t“had*tp inv,e}stiga'tve :Peppep HiIl Road aftevr it elosed Hiéhway 527 due
toa bridge 'th‘fat ;wesrwashed opt dn inghway' 527 See Br. 3—4. Pressley poipts to no
case law to supperf his contention. B N |

Unsurplfisingly so. The bupden tilat Pressley would have this Court inilpose on
the Departmeﬁt 18 spunning. This wasn’t a sifpafion in which the Departfnent sent
- traffic directl;% infb_, tﬁe ‘wva_s_llhout, es 1f a road’ closure had been planned and a
particular detdrlni:r‘ }Aladibeen planped:and max;ked. )‘Rafisher, in thle. midst and immedia_te
aftermath of §‘né»’of 'phe mosf "Catastrephiclweéther evevnts thvatvSfo»l‘lth‘ Carolina has
ever seen, the Department was wdrking areund phe clock to respond to reports of
damage to roads. Were the Department to inspect every potential detouf every time

a road was closed, it would have taken valuable time and left known problems
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unaddressedl. Pressley’s unrealistic expectation of the‘.Dlepartmevnt 1S unreasenable ‘
and cannot establish conStructi\{e vnvo‘tice.ﬁ .
" CONCLUSION
" The eircﬁit court’s judgﬁlent shbuld_ be afﬁrmed. |

Respectfully Submitted,

 Wmn. Gra;?{ ert .
McNAIR £AW M; P.A..
_ o Post Office Box 11390
- ' o . Columbia, S.C. 29211

Counsel for Respondent

October 29, 2018
Columbia, -South-Carolina

6 As an alternative argumeht, Pressley appears to claim that the Department

had consecutive notice based on the 911 calls. See Br. 3. But given the purpose of
the 911 system and the entities like fire and police which are connected to it, the
. Department cannot have had any reason or duty to check with the 911 operators to

learn about facts that should have led them to 1nvest1gate road problems See supra -
Part I1.A. :
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