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THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas .~

- Walter J. McLeod, IV,. Circnit Court Judge

- Case No. 2012-CP-32-04648

~ STATE OF SOUTH CAROLINA, ........ SOOI Respondent, -
vs. | '

MICHAEL JAMES YOUNG, JR. (#345614)........ ..... ereeeerie s Pet1t10ner

MOTION TO ALLOW APPEAL OF DENIAL OF POST-CONVICTION
ORDER OF DISMISSAL PURSUANT TO AUSTIN V. STATE, 305 8.C. 453, 409
S.E.2d 395 (1991) |

Respectfu]ly, Petitioner asks th1s Court to allorv h1m to pursue an appeal of the
denial of hlS post convrctlon rehef proceedmg Durmg the pendency of this
prooeedlng, Petltloner S attorney r)assed away,- and Pet1t10ner was not made aware of _
the demal of h1s 59(e) motlon He d1d not- voluntarlly, knowmgly, or 1ntelhgently

waive his. rlght to appeal and respectfully asks thls Court to grant him an appeal at

thls p01nt.




Pet1t1oner was indicted by the Lex1ngton County grand jury. dur1ng its October

2007 term for murder (2007 GS 32 2948) assault and. battery with 1ntent to kill
(2007 -GS-32-2949) and possess1on of a firearm dur1ng the commission of a Vlolent

crime (2007)GS -32-2950). He was represented by John Delgado On Apr11 11 2011

he pleaded guilty before the Honorable Thomas R. Russo to murder and ABWIK He .

recelved a term of i 1mpr1sonment of fifty (50) years for murder and twenty (20) years

for ABWIK Petitioner then sought an appeal but by order dated February 10 2012

the Court of Appeals dlsmlssed the appeal for failing to show how ay issue was
preserved for appellate review as requ1red by Rule 203(d)(1)(B)(1v) SCACR The

-remztt.ltur was 1ssued on March 7, 2012.

_Petitioner then filed an application for postjconvi_ction relief on November 21,

2012.. An evidentiary hearing was held on November 9, 2018 before the Honorable

Walton dJ. McLeod IV. Petltloner was represented by Robert M1lls An' order of

dismissal was f]led on December 5, 2018 Counsel ﬁled a mot1on to alter judgment

on December 20, 2018, Whlch was demed on J. anuary 29,-2019.1

By order dated February 27 2019 thls Court entered an order appomtmg

*Peyre‘lzumpkm as rece1ver of Petltloner ’s lawyers ﬁles and noted that Mr Mllls‘_ '

passed away on February 16, 2019 111 t]Je Matter of Robert W Mills, deceased

Appe]]ate C’ase No. 2019- 000291 Accordlng to commumcatlons W1th Taylor Smlth

ass1stant Attorney General the1r ofﬁce sent Mr Lumpkm a copy of the order of :

dismissal and the order deny1ng the motlon to alter the ]udgment in J une, 20 19

1 Petitioner was also convicted in federal court for conspiracy to purchase a mail bomb and was ‘
sentenced to 43 years in prison. United States v. Michael Young, Jr., Case No. 3!_17'cr'00575'001.




Pet1t1oner mforms counsel that he was unaware ‘that his case became ﬁnal

because he did not rece1ve any commumcatlons from Mr M1lls 1nform1ng him of that

fact. Unders1gned counsel confu'med Wlth Ms. Patty Lundy with the receivers ofﬁce'

that they did not send a letter to Petitioner informing him of the‘death of Mr. Mills

and that he needed to seek new counsel. Tt appears that the receiver’s office believed,
based on the condition of the file, that it was a closed matter.

The r1ght to seek: anpellate reV1eW of the denial of PCR is expresslv authorlzed_

by state law. S.C. Code Ann. §17-27- 100 (1985) bupreme Court Rule 50(9) Whether

such review is granted is discretionary Wlth the Court Knight v. State 284 S. C 138 -

325 S.E.Zd 535 (1985). Petitioner xes_pectfully asks th1s Court to grant h1'm‘the rlght
to appeal the denial of his PCR belatedly becanse he did not knowingly, intelliggntlsr
or volnntarily Waive his right. Austin v. State, 305 S.C. 453, 409 S.E.2d .395 (1991).

Petiti.oner' alsn' respectfully requests that this Court appoint ‘th(; ‘South
Carolina Office of Indigent Defense, Ap_pellate DiVisinn to represent him. Attached
to this motion is a copy’ of én afﬁdavit of indigency. Counsél has the original ln -her
‘possession. .

. Respectfully submitted,

. Elizabeth Franklin-Best
Elizabeth Franklin-Best, P.C.
2725 Devine Street :
- ' o Columbia, South Carolina 29205
January 23, 2020 o S (803) 331-3421
, ' : .elizabeth@franklinbestlaw.com
Cc:  Robert M. Dudek :
Michael Young, Jr.

N



TEI)B %upreme (!Enurt of %uuth QEaruIma

M1chael James Young, Jr., Pet1t10ner
v,

State of South Carolina, ReSPOnden’-t..‘ S

" Appellate Case No. 2020-000115
Lower Court Cas_e No. 20 12CP3_204648 .

ORDER

Petitioner asks this Court to grant him a belated appeal in the above post-
conviction relief (PCR) case pursuant to Austin v. State, 305 §8.C..453, 409 S.E.2d
395 (1991). He also seeks to have the Division of Appellate Delense appomted to
represent him'in th1s appellate case. S

Since rehef under Austzn must be sought by filing an appl1cat10n for post-
conviction felief i in the circuit court,! this matter is dismissed without prejudice to
whatever r1ght petitioner may have to seek relief under Austin by ﬁhng '

! See Odom v. State, 337 S.C. 256, 523 S.E.2d 753, 755-756 (1999) ("This Court
has allowed- successive PCR apphca’uons where the applicant has been denied
complete access to the appellate process.. Austin v. State, 305-S.C. 453, 409.§ E.ad
395.(1991). ... A PCR applicant is entitled to an Austin appeal if the PCR judge
affirmatively ﬁnds either: (1) the appl1cant requested and was denied an :
opportunity to seek appellate review; or (2) the right to appellate review ofa
previous PCR order was not knowingly and intelligently waived. See King [v.
State], 308 S C at 348, 417 S.E.2d at 868. If the PCR court finds an applicant was
denied his rlght to appeal; the applicant can petition for. certiorari and this Court
will réview whether the petitioner was prejudiced by the failure to obtain appellate
review. Id.; see Kzng, 308 S.C. at 349, 417 S.E.2d at 868 (outlining the procedure
used to seek review pursuant to 4ustin v. State chker v. State, 310 S.C. 8,425
S.E.2d 25 (1992).M) :



e

/
. / an application for post-conviction relief in the circuit court. The motion to appomt
// the Division of Appellate Defense is denied as moot.
o BM@\ cJ.
o FOR/THE COURT ‘
Columbia, South Carolina

January 24, 2020

cc! - Elizabeth Anne Franklin-Best, E'squi-re"
Lillian Loch Meadows, Esquire
Division of Appellate Defense
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