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INTRODUCTION - =~

| This case is before this Coun on rem'and from the SouthCarolina Supreme -
Court for a very limited purpose The P‘laintifl“-Respon'dent. Call’a.\'yassie' Island :
Members Club, Inc. (“CIMC”) 18 the owner and operator of the amenities serving
.property owners W1th1n the C_allawassre Island resrdent1al communrty_rn Beaufort '
County, South Carolina.7‘ ‘-"CIMC filed this‘la\(ysuit to enforce its contractualrights
against the Appellants Ronnie D. Dennls and J eanette Dennis (“Dennlses”) on behalf -
of CIMC'’s members Spec1ﬁcally, CIMC sought to recover .dues, fees, and other
. charges owed by the Denmses. The Dennlses asserted counterclarms and argued that
~ they could abandon the1r contractual obllgat1ons wh1le remaining property owners
of the property served by the CIMC amen1t1es
In their Appellants Brlef to th1s Court the Dennlses 1dent1ﬁed and limited
their appeal to the followmg 1ssueS° | |
I.  Did the Trial Judge err by failing to apply the proper legal”

standard in its granting of the Pla1nt1ff‘s motion for summary
judgment. '

II.  Did the Trial Judge improperly grant summary judgment' where
the Defendants presented more than a mere scintilla of evidence
establishing a genuine issue of material fact as to:

A. There is a genuine dispute of material facts concerning the
controlling documents which may govern the relationship
between the parties and whether there exists a contractual
relationship between the parties at all.



B.  There is a genuine dispute as to the interpretation and
application:of the documents governmg the relationship
‘between the parties.

C.  Evidence of representations made to the Defendants which

“support their defenses and/or which present claims for the

Defendants which . would also mitigate: damages if
awarded. ‘

D. ‘vadence of damages incurred by the Defendants due to
- the actions and misrepresentations of the Plaintiff.” -

IIl.  Did the Trial-Judge, in granting summary judgment, fail to take
all reasonable inferences in the light most favorable to the
Defendants and rely upon findings for which there is no evidence
in the record supporting such finding, or for which the ev1dence
available contradictsthe ﬁndmgs made.

IV. Did the Trial Judge err in failing to properly apply" law and the |
South Carolina Nonprofit Corporation Act, including, among
others, S.C. Code Ann. § 33-31-302(18), § 33-31-610, and§33-
31-621(e).

V. l Did the ,trial'Judge improperly award damages to the Plaintiff,

" including the award of attorneys' fees and damages based upon
- an affidavit not served upon the [Defendants], nor presented at
the hearing, and upon which the [Defendants were] never
allowed to cross-exam the Plaintiff. ‘ o
See Appellants Br1ef pp 1-2..

On August 3, 2016, this Court ﬁled Oplmon No. 5434 reversing the tr1al ,
court's grant of summary Judgment to CIMC. In that Opinion, this Court held
that CIMC's policies v1olated the South Carolma Nonprofit Corporatlon Act S.C.
Code Ann. § 33-31- 620 CIMC 5 govemmg documents were ambiguous regardlng

the termination of the Denn1ses contractual obl1gat1ons and a genume issue of



.ﬁatérial fact éxistéd as to w}ig‘gh‘er:v’Ellen Pad"g_e.:'t:t‘ could bind"CIMC to ,a:llegéd |
repreéentatioﬁé tﬁeit the Dennises ','Wpuid‘néver be obligated‘tot pay fof more tfian
four nﬁonth's of pa's‘t dues." See, .Call.awcizvs;sie‘ Islanél( Membe.rs Club, Ine. v Dennjs,
417 S.C. 610, 790 S.Etzd_'~435, 43f:3..(Ct. App; 201,6)_.» In abfootlnote, this Court
explained that “[b]ased‘ ub_c}h our reversal of -the'.grant of summary-'judgrﬁent, the

~ court need ﬁot_ad_dress A_ppellantsf "rem'a‘ining- i5suesl on appeal.” 790 S.E.2d" at 440,

n.5 | | |

- CIMC filed a_Peti;tion"for Writ Aofl C‘ertior}ari, which the. South Carolina -

Supreme Court grénted._ “After furthe.r briefing and argumént, th-é South Carolina
Supreme vCou_'rt filed an Opinion réversipg' this Court and reinstatiﬁg summary

| judgmeﬁt in favor"vo.f CIMC. Seé,‘_ -Thé CéllaWassie I;Zand Men:’z'beré Club, Inc v.
Dennis,'425‘ S.C. 193, 821 .S.E.2d:667? 673 (2018). :} | | i

| In its Opinion, the Supreme Court resqlved all Sub‘s,tantiv'e iss’ueé'in favor of

CIMC Speciﬁ_cally, the Supreme Court found that CIMC héd not violated the South
Carolina Nonprofit Corporation Act The Suf)reme Cbﬁrt heid that “the requirement
that members.continue to pay du‘és_, fees’, ’and other chargeé aft@ resignaﬁo_n until
their membership is reissﬁed is not prohibited by section 33-31-620.” 821 S.E.2d at

673. The Supreme Court thus concluded that the Deﬂniées rerﬁain obligated to

continue to pay dues, fees, and other charges after their resignation from the Club.



In fast, the Court expréssly. “reinstat.eA[-ci] the summary judgment fnr all unpaid. dues,
fees, and othen }cAharges;” 821 SE2d a.t‘ ‘6.6‘8,' e | .
& The Supreme Cpuvrt‘ also include.d ‘a_ thofough’ analysis of the operative
documents that»goveme.tdi“thé rel'at‘innship betv;/éen ‘CiMC and the Dennises. ’The
Court vrecognizled.that three documents -- ﬁhe Bylaws, the_ Plan, and tha Rules ;- '
“govern the membershin” and that “[t]he thr:ee: docunq»ents refarence each other ansl '
are intended to operate togéther.”j.‘Dehnis, 821 S.E.2d at 670. Thé Supreme Court
conclusively determined‘f tnat “"[w]hen' the Dennises resigned ‘in 2-010, thé
rnsmbership documents in ‘effect \.N;e're the 2‘0(‘)8 Plan, the 2009»Alg3y1aws, and the 2009
‘Rules.” Id.

Mofeover, the Supreme Court rejected all arguments tnat ‘vthose gnveming
documents are ambiguous in any ‘réspect. First and fonemost, the Supreme Court
cited to SectionFS.l 1 of ihé 2008 Plan, éntitled “Payment of Dues and Other Charges
by Resigning Me‘mbers,” which .states: “An.E‘quity Mefnbef who is on the waiting
list to sell his/her membsfship w.z'lll be obligated to conﬁnué to ;aay to the Club all
dues, fees and oiher cl%dfgés assocliatec:z’ with.his/her memnership until his/her qu‘tity’
| Membefship is reissued by the Club.” Dehnis, 821 S.E.2d at 670. (Emphasis in
original). Thé. Supreme Court conclude.d that “[t]his language unambiguously
provides the DenniSes are'obligatad to 'continue to nay all mem‘bership dues, fees,

and other charges after resignation until their membership is reissued.” Id. The



Supreme Court recogmzed that ‘It ]here are no provisions in the 2009 Bylaws or
2009 Rules that contradict th1s ” Id o |
The Supreme Court also found “[t]here is no evidence that the various

amendments to the documents were in:any way contrary to the Bi/laws, Plan, and
Rules in place at thevtime ol‘ the amendments.” Dennis, Szl S.E.2d at 670. By
footnote, the Supr‘eme éour‘t cited the provisions in .those documents tli'at autlrorized
sueh amendments | | | |

The 1994 Byla\‘zvs provide the “Bylaws may be altered

amended, or repealed ” The 1994 Plan provides the “Plan

may be amended in baccordance with the Bylaws.”

Similarly, the 1994 Bylaws prOVide the board of the Island

Club have [sic] the authority to “[a]dopt, alter, amend, or |

repeal the Rules governing use-of the Club.”
- Id., n.l. Based on that analysrs the Supreme Court’rejected the Dennises
“m.andatory expulsmn | argument. " The Court recogmzed that the supposed R
mandatory expulsion language, on which this Court had relied in reversing summary
judgment, had been removed from the 2009 Rules. Instead, the 2009 Rules stated:
“Any member whose account is not settled within the four (4) month period
| following suspension may be expelled _from the Club.” Dennis, 82l S.E.2d at 673.
(Emphasis in original). ‘Citing that language, tlie Supreme Court explained that “the ' -
2009 Rules, whicli werein effect when the Dennises resigned, do not make
ekpulsion rnandatory under any. oondition.” Id |

The Supreme‘Court likewise analyzed and reversed the rulings of this Court



in Dennis finding ambiguities in the contract language. First, the Supreme Court
rejected this Court’s reliance on differences in language between the 1994 Bylaws
and 1994 Plan as “not sufficient to create an ambiguity” and as “irrelevant.” Dennis,
821 S.E.2d at 671. Moreover, .theb Supreme Court explained that “even if we were
to treat the ‘termination’ provision and the ‘resignation’ provision as goveming the
same event, there is no ambiguity.” Id. The Supreme Court focused on the 2009
Rules which state: “’Any member may terminate membership in the Club. ...
Notwithstanding termination, the member shall remain liable for any unpaid club
account, membership -dues and charges (including any food ‘and | beverége
minimums) until the fnembership is sold.”” Id.

The Suprenﬁe Court also rejected this Court’s determination that the term
“unpaid” in the 2009 Rules was-undefined and thus ambiguous. The Supreme Court
waté:

Finally, the term.“unpaid” in -the 2009 Rules is not
ambiguous, despite the fact it is not defined. The court of
appeals explained its interpretation of this provision by
- stating, “It is unclear whether the language relating to
unpaid dues refers to unpaid dues owed at the time of
resignation or unpaid dues accruing before and after
resignation.” We find there is nothing unclear. “Unpaid”
means any payment the Dennises are obligated to make
according to the terms of the membership documents that
has not been made. We have already discussed that the
membership documents include obligations to pay before
and after the date of resignation. The Dennises admit they

have not made the payments. According to the plain
language of the membership documents, the Dennises’



unpaid- dués’, fééS; and (4")t‘.h'erv ch.argesl are “unpaid.”
' Id. (Citation omitted). | o
Finally, the Supreme Céﬁrt rejeéfed any reliance on. e‘xtr‘in'si:c evidence to

argue that the govemiﬁg dchménté ;re, ;ambigu.ous. The Sﬁpfemé .C(-)urt’explair-l_ed‘
“bécause we ﬁnd the terﬁls of the nﬁerﬁbérship' docume'nts’ are'u.ne.lkmbiguous,‘ no
statements regarding the terms‘} 'o.f‘ those _décumerits may be‘usedi‘to v_airy their'
otherwise clear meaniri_g.” Déﬁ;%is, 821 S.E.2d at 672. The S‘up"réme CQﬁrt épplied
the parol evidence rule to bar '.c‘ons-i'deratiori of te.stimony' that 'cclmtradicts_‘ or Z\A/airies
the tenﬁs of the mémbérship ddcﬁrﬁeﬁts, inciuding testimoﬁy of 'wh‘a't the merhbers
were allegedly -tdld by Ellen Pacigétt,-a former membe‘ryship ,c:oordinatolr,'abc.)ut
expulsion.

| Iﬁ short, the Sgpreme éourt’s Opin\ioﬁ‘ was a 'cc')mp.)lAetle' rejelction of the
substance of the Denrjis_es’ arguments. The Supremé Court, in fabt, explicitly -
“reinstate[d] the summéry j-ud_gr'n"en; for all unpaid dues, .fees, .and other A.chérgets."’
Dennis, 821 S.E.2d at 668. | | | |

| The Dennises nonetheless filed a Petition for Rehearing in which they argued,
in part, that certain issues lar_gued 1n fheir origingl Ap.pell.ant’s Brief had nQ:t béen
decided by‘v this“ Co‘urt.A On No‘verrllbe‘r 14, 201'8, the Supfeme Court deniéd the |
petition for rehearing, stétihg:' | o

The petition for re'h'ea.lri'ng' is denied. However, we did
overlook the procedural fact that the court of appeals



~ found it unne,ée_ssary to address all issues raised before it, -
so we substitute the attached revised opinion remanding
this case to the court of appeals to address the other issues.
In all other respects, the opinion is unchanged.
The Supreme Court substituted a new opinion’ that was identical to the original
opinion, except for the following addition: "[blecause Respondents [the Dennises]
raised other issues to the court of appeals that have not yet been addressed, we
remand to the court of appeals for further proceedings consistent with this opinion."
‘Dennis, 821 S.E.2d at 668. The Supreme Court did not, however, identify the “other
issues” that were being remanded for this Court’s fi;rthér consideration.
After remand, this Court issued an Order on December 18, 2018, allowing the
parties to file supplemental briefs “to address the remaining, undecided issues on _

appeal.” According to that direct'ive,.“[t]he parties may not argue against established

precedent in this case.” See, Order filed December 18,:2018.



. ARGUMENTS

The tﬁresholci isielije oh rerﬁand is ,the‘ iderﬁiﬁcation of thoSe)iseues theﬁ have
been remanded fer furtheru eonsideratioﬁ by ;his Court. As meﬁtioned, the Suererﬁe
COurt did not identify the_se issues. Not .sufpfisingly, the parties heye a Very 'differenf

view of ‘the 1ssues refnainihg for adjueiicatien. Ba'sed on the Dexlmisves’ pre\./’iously 3
filed Motion for Lea\;e fo Su'bmif'Supp‘le_mentel ‘Briefs, they are seekiﬁé to re-litigate
this appeal essentially in toto and_}‘at“tempt_ to re-argue issues that the SupremevCourt
hes flatly rejevcted or that lthe bennises ha§e vr_lovt p’ropefly ‘.raised'or pfeeerved for
appellate revi.ew.' | |

The appropfiate starting pomt ,td determine what issues remain to. be
adjudicated en rémand ie the Dennivses’ Statement of Issues }on Ap.peal‘ in their
Appellants’ Brief to tﬁis Couft'. ~Iﬁ that brief, the Dennises li_rpited their appeal to the
followihg issues: - | |

L. _D1d the Trial Judge err by failing to apply. the proper legal

standard in its grantmg of the Plaintiff's motion for summary
judgment. :

[I.  Did the Trial Judge improperly grant summary judgment where
the Defendants presented more than a mere scintilla of ev1dence
~ establishing a genume issue of material fact as to:

A.  There is a genuine dispute of material facts concerning the
- controlling documents which may govern the relationship
- between the parties and whether there exists a contractual
~ relationship between the parties at all.



B.  There is a genuine dispute as to the interpretation and
application of the documents govemmg the relatlonshlp
between the partles : :

C.  Evidenceof representatlons made to the Defendants Wthh
~ support their defenses and/or which present claims for the
-Defendants which - would also' mitigate damages if
awarded. -

D. Evidence of daméges incurred by the Defendants due to
the actions and misrepresentations of the Plaintiff.

[1. D1d the Trial. Judge, in granting summary judgment, fail to take
all reasonable inferences in thelight most favorable to the
Defendants and rely upon findings for which there is no evidence
in the record supporting such finding, or for Wthh the evidence
available contradlcts the ﬁndlngs made.

IV. D1d the Trial Judge_err_ in fallmg to properly apply law and the
South Carolina Nonprofit Corporation. Act, incl’uding; among,
others, S.C. Code Ann. § 33-31-302(18), § 33-31-610, and § 33-
31 621(e)

V.  Did the trial Judge improperly award damages to the Plaintiff,
' including the award of attorneys' fees and damages based upon
an affidavit not served upon the [Defendants], nor presented at
the hearing, and upon which the [Defendants were] never
allowed to cross-exam the Plaintiff.

(Final Brief of Appellants,'pp.-1-2). These are the issues that the parties argued to

this Court and are the only issues that may be considered in this case.! When those

v ! Rule 208(b)(1)(B), SCACR,, requires the statement of issues on appeal to be

"concise and direct." In Jones.v. Lott, 387 S.C. 339, 692 S.E.2d 900 (2010), the Supreme Court
explained that "broad general statements of issues may be disregarded by this Court." 692 S.E.2d
at 903. The Supreme Court reaffirmed the well-established rule of appellate law that "[o]rdinarily,
no point will be considered which is not set forth in the statement of the issues on appeal." /d. -
Likewise, the Court reiterated that "[e]very ground of appeal ought to be so distinctly stated that
the reviewing court may at once see the point which it is-called upon to decide without having to
'grope in the dark' to ascertain the precise point at issue." Id.

" 10



issues are analyzed in Viéw of WHat has'x‘already been 'conqlusively vd_‘eci.'d4ed by the -
Suprerﬁe Court, it is clear that this Court is‘ l-'eft}to decide bri_lly-va couple of rémedy—
related issues, és will bé addreésed in more detail vb_elhow.

Thé followi.ng 1S CIMC’S analysis of the ﬁ\}e ’issue‘s ra,ilsedvby. the Dennises in
fheir Statement of Is-s{Jes on Appéal?

L Did the .T;ial Judgé err by failing to a,p‘ply‘ the proper legal

standard in its granting of the Plaintiff's motion for summary
judgment. :

~ This issue was ‘dfecided by the Subreme Couﬁ of,.ét the_very le'ast,. is subsumed
in’ the Supreme Cou'rt’sf'.ad'ju-di'cation.‘ The Suprgmé Couﬁ i.ﬁcluded in its Opinion a
brief explanation of the>applic.ab1e standard of review, which is the same standard as
applied by the tri‘all couﬁ. DAenm.'s;’821 S.E.2d »a.t 669. The Supreme Court found no
- error in the legal sténdard applliedby the trial céﬁrt. :
II. Did the Trial Judge improperly grant summary judgment

where the Defendants presented more than a mere scintilla
of evidence establishing a genuine issue of material fact as to:

A.  There is a genuine dispute of material facts concerning
the controlling documents which may govern the-
relationship between the parties and whether there
exists a contractual relationship between the parties at
all. o ‘

As discussed above, the Supréme Court clearly determined that there was no
dispute as to the controlling documents or the existence of a contract. The Supreme

Court determined that ""[w]hen. the Dennises resigned in 2010, the membership

L1



documents in effect were the_ 2008 Plan, the 2009 Bylaws, and the 2009 Rules.”
Dennis, 821 S.E.2d at 670.

Moreover the Supreme Court recogmzed that “[t]here is no question the
Dennises are contractually bound to the Members Club.” Dennzs 821 S.E.2d at 670,
n.2. The Supreme Court explamed:

The Dennises argued to the court of appeals there was no’

evidence their Island Club membership transferred to the
Members  Club. The court of appeals rejected this.
‘argument, stating, “We hold a question of fact does not
exist as to whether Appellants were members of [the
Members Club] 7 4178.C. at 615 790 S.E.2d at 438. We

agree.

Id. Hence, the Supreme Court, as this Court had previously, ruled that there existed

a binding contractual'rel_ationship between CIMC'and the Dennises.

"II.  Did the Trial Judge improperly grant summary judgment
where the Defendants presented more than a mere scintilla
of evidence establlshmg a genuine issue of material fact as to:

B. Thereisa genume dlspute as to the mterpretatlon and
application _of the “documents governmg the -
relationship between the parties.

This issue has been adjudicated by the Supreme Court Wthh explamed that
the 1nte‘rpret’ation of: the govemmg documents presented a question of law that i is
reviewed de novo. Denﬁi;,‘ 821 S.E.2ei at 669 (“[b]ecause the ambiguity of contracts \.
endv‘ statutes are questi'orié of law, we do not view the evidence iri any porticuiar

light”). In addition, as to the m_erit_s,‘the Supreme Court’s Opinion includes a full

12



and'eomplete analysis of the gouerning doCuments, including their interpretation and
application to the Dennises; This issue eannot be re’-litigated on remandi
Althoughlnot 1ncluded as an issue spe01ﬁcally 1vdent1ﬁed in their .Statement of
. Issues on Appeal,- Section H B of the Dennlses Appellants Brief does brieﬂy
_ mention a remedy-related argument ',.' contalned in a smgle, conc_lusory p}aragraph
with no eitations of authority - to the effect that their monetary'liability for post-
resignation _dues’ and fees_ .should be capped at-$3l,0t)0, \ﬂzvlhieh-‘vi/as’the amo‘unt paid
for th_eir equi‘ty membership in f1999'2 L | | |
| Despite not being properly 'asserted, il this Court is inclined to‘consider the -
- merits of this issue on remand, the argument should be soundly rejlectedf ‘Asthe
Supreme Court already ruled, the interpretationot‘ the governing doeuments presents
an issue of law only and not one of fact as the Dennises suggest The I.)ennises rely .
on language from the 1994 Plan whlch is different from the 2008 Plan. The Supreme
Court has already determmed however that the 2008 Plan is the controllmg version
of the Plan. See, Denm's; 821 S.E.2d at 670 (“[w]hen the Dennises resigned in 2010,
the membership documents in effeet _were the 2008 Plan, the 2009 Bylaws, and the

2009 Rules”). The 2008 Plan provides as follows: |

2 This issue is not preserved or properly presented for consideration on appeal. This

Court has repeatedly explained that "an issue is deemed abandoned on appeal, and therefore, not
presented for review, if it is argued in a short, conclusory statement without supporting authority."
Fields v. Melrose Limited Partnership, 312 S.C. 102, 439 S.E.2d 283, 285, n.3 (Ct. App. 1993).
- See also, Glasscock, Inc. v. Umted States deelzty & Guaranty Co., 348 S.C. 76, 557 S.E.2d 689
(Ct. App. 2001). A

13



5.11 PAYMENT OF DUES ANO OTHER CHARGES"
BY RESIGNING MEMBERS o

An Equity Member \(«/ho is on the waiting list to sell his/her
membership will be obligated to continue to pay to the
Club all dues, fees and other Charges associated with-
his/her membership until his’her Equity Membership 1s -
reissued by the Club. Any unpaid dues, fees and other
Charges plus interest accrued under the then prevailing
terms of the General Club Rules will be deducted from the
amount to be paid to the resigned member upon the
reissuance of his/her resigned Equity Membership. A
resigned member will be entitled to use the Club Facilities
so long as the resigned member is obligated and continues
to pay all dues, fees and other Charges associated with the
resigned Equity Membershlp

(R. 522-523.5. (Emphasis a(’ide’d):.3 The highlighted language derr_ionstfates that there -
is nc; cap on the reslllgned menﬁber»’s liability for unpaid dues and fees. Instead, the
h indebtedness wﬂl bé deducted from the amount to be paid upon réissuance .of the
membership. There is no provision, hoWever, precluding CIMC from éollecting by
- other means the aﬁlouﬁts iﬁ excéss of the Vaiue §f the eqﬁity membership.

Even relying on ’the 1994 Plan, a‘s' the Deﬁni’seé do, the result is the same. The
1994 Plan states that “tt]h‘ese.d‘ueé will 'a‘ccrrue against and bé deducfed from the
amouﬁt to be paid to the resigned member upon reissuance of his of he_r reSigned ‘
‘ membership..” (R. 462). That language like?v'ise does not crea—ten a éap on ‘a reéigned

member’s liability for unpaid dues and feés;‘ In short, this issue, even if properly

3 The Supreme Court has previously 01ted to and relied on Sectlon 5.11 of the 2008
Plan. See, Dennis, 821 S.E. 2d at 670. ' :

14



pfeservéd and presented, which it was not, does not warrant a reversal or remand as
to the amount of the judgment“fentered in the trial court.
II.  Did the Trial Judge improperly grant Summary judgment
where the Defendants presented more than a mere scintilla
of evidence establishing a genuine issue of material fact as to:

C. . Evidence of representations made to the Defendants
which support their defenses and/or which present
claims for the Defendants which would also mitigate
damages lf awarded

As discussed | above the Supreme Court determined that the alleged

miSrepresentations by Ellen Padgett were 1rrelevant on the contract clal_ms because
) _ , _

the govemmg documents are clear that there is no rlght to be expelled after four
months. See, Denms 821 S.E.2d at 672 (“under the c1rcumstances of th1s case,
- Padget’s statement about expulA31on<:.-.and‘Cooler s statement about resignation are
irrelevant”).

II. Did the Trial Judge imprOperly grant' s'ummary j:ud'gment

where the Defendants presented more than a mere scintilla
of evidence establishing a genuine issue of material fact as to:.

D. Evidence of damages incurred by the Defe‘ndants due
to the actions and mlsrepresentatlons of the Plaintiff.

On th1s issue, the Denmses argued in the1r Appellants Brief to this Court thatv
“they have been injured because_ they have not 1be_en‘a‘llowed to concede their
membership and have not been expelled as they ‘should. See, Appellants Brlef p.
32.  Their “mandatory‘ expuls’ion defense however, was. fully adJudlcated and.

rejected by the Supreme Court. See, Dennis, 821 S.E.2d at 673 (“the 200,9”Rules,
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which were in effect \fvrhen the Dennises resigned, do notlmalge expulsion mandatory
under any condition”). -

The Dennises ‘ﬁlrther, argu_gdlt'hat‘ theyv were “damaged becéﬁse theyWere
denied the ability to swap a Go‘l>f 'me'mbersh‘ipAv'vith ériot_her membefship holder with
a less éostly Soéiai‘ 'rh'embe‘rshirp;” Sée, Appell'ants"l‘érief, p. 32. To 'the extent that
.issue remains tolt.)e 'adjﬁdicatgd by this Couﬁ on remand, that issue'aoés not warrant
reversal or a reménd to the Circgit Court. The only elvidénce in the reéqrd regarding
the “swap” issue is inthe cieposifion of Jeanette Derinis_, WHQ testified that the alleged
attempted m‘er_nBership; swap“wi'th the- Allreds wag cienied by CIMC in 2005. (R.
159-161). Cleaﬂy, that claim was time-barred by the three-year Stdfute_ of limita_tions
by t‘he time thié action waé cc')‘m‘m.enlce.d. in 2011. As aﬁresult, Veve‘n if the claim 1s

.preAslerved for.a~pp.eal,v‘the “\éwap”- clgirﬁ wés prbperly dism.ivssed.

III. -Did fl;e Tria;l Judge, in grahting sum‘nil_ary judgment, faAlilAto'
tak¢ all reasonable inferences in the light most favorable to
the Defendants and rely upon findings for which there is no
evidence in the record supporting such finding, or for which
the evidence available contradicts the findings made.

The ,Denqises arg}iéd that there is o evidence supporting tﬁe trial court’s
conclusions that thc'éré was "a vote by mefﬁbers to take over the assets of the Club and
that CIMC.. properiy amended its govemmg do‘cum‘evnts. " The Suprerﬁé Coﬁrt
addressed t}:hesle~is‘sue‘:vs as follov%s_g n |

We begin our analysis of this case with ‘a general
discussion of the membership arrangement and the
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membership documents. that govern that arrangement.
Three documents governed the Dennises’ membership in -
the Island Club and the Members Club -- the Bylaws, the
Plan, and the Rules. The three documents reference each
other and are intended to operate together. When the
Dennises first Jomed the Island Club, the 1994 versions of”
those documents applied. ‘However, these documents
were amended several times over the years, as permitted
by the Bylaws, the Plan, and the Rules. The first -
amendments occurred when the club assets were
transferred from the Island Club to the Members Club in
2001, at Wthh point the Members Club enacted its own
Plan, Byvlaws and Rules. All three documents were
further amended several times during the 2000s. There is
no evidence that the various amendments to the documents
were in any way contrary to the Bylaws, Plan, and Rules
in place at the time of the amendments. When the
Dennises resigned in 2010, the membership documents in-
effect were the 2008 Plan, the 2009 Bylaws and the 2009
Rules :

Dennis, 821 S.E.2d at 670. This issue‘cannot be re-litigated on remand.

IV. Did the Trial Judge err in failing to properly apply law and -
the South Carolina Nonprofit Corporation Act, including,
among others, S.C. Code Ann. § 33 -31-302(18), § 33-31-610,
and § 33-31-621(e).

The Dennises argued in the trral-court and on appeal that the trial c'ourt‘failed
to correctty apply the provisions of the .'Nonproﬁt' Corporation Act. This issue Was
addressed by the Supreme Court and to the extent that the Dennlses rarsed various
sections of the Act other than S.C. Code Ann § 33-31-620, those issues would be
subsumed in the decision of the Supreme Court. The Supreme Court explained that

“[t]he Dennises argue the provisions in the membership documents that require them .

17



to continue to pay dues fees and other charges .after resrgnatlon v1olate the
Nonproﬁt Corporatron Act.” Dennzs 821 S.E. 2d at 673 The Court then proceeded |
to find that ‘the requirement that a member continue to pay dues, fees, and ‘other‘
charges after resignation did ‘not violate the_Act. |

Nonetheless, to the ex_tent that .the Court is inclined to addre‘ss. the other
statutory provisions of the Act on remand, the decision of the trial court should be -

affirmed. The trial court ruled as follows:

The Defendants contend that CIMC has treated members

differently, in violation of S.C. Code Ann. § 33-31-610.

‘This contention Is premised upon the assertion that CIMC

has allowed some resigning members to be relieved of
their dues obligation while continuing to assess dues

against similarly-situated members. The Defendants also

contend CIMC has violated members' rrghts under § 33-

31-611 relating to transfers- of memberships as well as -
§33-31-620 and -621 regarding resignation; termination,

and expulsion of members. However, the record

demonstrates that to the extent members were treated
differently, - such treatment was in furtherance of the

negotiated settlements of debts’ owed to CIMC. The

CIMC Board is “authorized, both by its governing

documents and S.C. Code § 33-31-302 to take such

actlons Therefore, this Court will not review the intra .
vires corporate action by CIMC, where it was exercising

[its business judgment, and there has been no evidence

suggesting self-dealing, fraud, or bad faith on the part of

the Board of Directors. '

(R. 21). In their Appellants’ Brief to this Court, the Dennises do not identify any
legal error in the trial court’s analysis. Instead, they focus their arguments on 'S.C.

-

Code Ann. § 33-31-620, which, as noted,'the Supreme Coart fully adjudicated. ,
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Moreover, to the extent the Dennises rely on S.C. Code Ann..§.' 33-31-621(e), which -
addresses expulsion (rather than resignation),* that argument is_meritless because the
Supreme C.ourt'has already ruled that the Dennises were not expelled. The Supreme -
- Court found that “no suspension ever occurred; the Dennises resigned. Therefore,”
the four-month suspension period that leads to expulsion was never triggered.”
Dennis, 821 S.E.2d at 673. At any .,rate, as the Supreme Court also:recognized, the a
Dennises were not - entitled to a -mandatory expulsion even if they had been
suspended. Id’

V. Did the trial Judge in.lproperlky award 'damages to .the
Plaintiff, including the award of attorneys' fees and damages
based upon an affidavit not served upon the [Defendants],
nor presented at the hearing, and upon which the
[Defendants were] never allowed to cross-exam the Plaintiff.

- The Dennises drgued_ to the Court of Appeals that-the trial judge erred in

.conside’ring “late ﬁle_d afﬁddvitS’; of trial counsel setting forth the incurred 'attefn_ey’s
fees and costs as well as a ;supplefhental affidavit reﬂecting the uiadated amount. of

unpaid dues, fees, and other charges owed by the Denﬁises at the time of the hearing.

4 - S.C. Code Ann. § 33-31- 621(e) pr0v1des “A member who has been expelled or
suspended may be liable to the corporation for dues, assessments, or fees as a result of obligations
incurred or commitments made before expulsmn or suspensmn ”? S C. Code Ann. § 33-31- 621(e)

5 Nonetheless, even if S. C Code Ann. § 33-31- 621(e) were to apply, it should be
interpreted consistent with the similar language in S.C. Code Ann. § 33-31-620(b) per the Supreme
Court’s decision. In short, a member who is suspended or expelled may still be held hable to pay
- dues, fees, and other charges after the suspension or expuls1on :
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(R. 430-435). .T_he Supreme Court did iiof decide this remedy-releted-issue,'a_nd it
may be cen'sidered on rerriand. |
~ The affidavit of tr1al 'c_ouriseli simply provided the trial court with infd‘_r}'mation
reg'arding the attomeys? fees and costs ihcuried by CIMC in preSecuting the action ,
) to that point in the litigation:. (R. 430-432).  The trial court reliedloni that afﬁdai\iit
and found that the attomey’s fees and costs were “justified, »reas’o'nable; and
approprirate based en the expeiience oftiie attorneys invelved and the type of action.”
(R. 23). The affidavit of Jeff Spencer was a “supplerilental” afﬁddvit aiid provided |
' Updated inforriiation on the unpaid amounts owed b)i the Derinises at iihe time of ‘ihe
hearing. (R. 433-435). | |
The applieable st'andard oi‘ review on this' issue is abuse of discretion. The
Dennises fail to _ideilf[ify ariy' abuse of discretion by the trial courti_in accepting and
relying upon the‘ affidavits at issue. -The Dennises failed to make a contexhpdraneous
objection to the admission of tlhose,'é'fﬁdavits at the November 8, 2013 hearing, when
those afﬁdavits were first discussed with the trial court. (R;‘459;460). The Dennises -
did raise an objection as to the timing of those afﬁdavigs at the argumentis’on theig
motion to recoilsider, but fhey rievei disputed the aceuracy of the monetary amounts
identiﬁed in those afﬁdavits.‘ (R 388-340). In short, this issue does not warran“[v a

reversal of the atfomey’s fees award as entered-below. -
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' CONCLUSION

In its o‘p.ini.on, the: South Ca-relina Supreme. Court elearly | and explicitly
f;reinstate[d] the sumniaty- judgment "for all nnpa‘id dues, fe_es, and other’leharges.”.,
Dennis, é21 S:E.2d at'668. That 1s the _.la.\'yi.:of this case and cannd_t be re;liti‘gated
on remand. In ‘recognition.of that. this Court already ‘Co‘unsele‘d that “[t]ne pafties

- may not argue agalnst established p.re.cedent in thlS case.” See Order ﬁled December °
18, 2018. Based thereon, the Respondent Callawa551e [sland Members Club, Inc
respectfully requests this Court to afﬁrm in toto the trial court on the remedy-based
issues asserted by‘the Dennises‘that rnay remain for adjudication on remand. This
Court is speciﬁcalty asked to :'afﬁ.rmthe judgrnent amonnt awarded by the trial court,

including the award.of attorney’s fees and costs.

: Respeetfully subtnitted,

LINDEMANN, DAVIS & HUGHES P.A.

By, A
ANDREW F. LINDEMANN ~ #13030
5 Calendar Court '
* Post Office Box 6923
" .Columbia, South Carolina 29260
- (803)881-8920

-and-
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M. DAWES COOKE, JR. #1376

JOHN W.FLETCHER = #69550
BARNWELL WHALEY PATTERSON
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“Post Office Drawer H - -
. Charleston, South Carolina 29402
-(843) 577-7700

- STEPHEN P. HUGHES #2805

HOWELL, GIBSON & HUGHES

Post Office Box 40

Beaufort, South Carolma 29901
(843) 522-2400 . '
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