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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Fred Jack Sanders (SCDC #300135),

Applicant,
V.
State of South Carolina,
Respondent.

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

Civil Action No. 2017-CP-40-9851E, %

This matter came before the Court upon Application for Post-Conviction Relief filed by

Fred Jack Sanders (“Applicant™) on J uly 28, 2017, and amended on August 14 and November 19,

2018. An evidentiary hearing was convened at the Richland County Judicial Center on December

7,2018. Applicant appeared along with his counsel, Tricia A. Blanchette, Esquire. The State of

South Carolina (“the State™) was represented by Assistant Attorney General Lindsey McCallisier,

Esquire.

For the reasons set forth below, the Application for Post-Conviction Relief is DENIED.

BACKGROUND

Applicant is currently confined at the South Carolina Department of Corrections pursuant

to orders of commitment issued by the Richland County Clerk of Court. He was indicted at the

September 2013 term of the Richland County Grand Jury for manufacturing methamphetamine_,

third or subsequent offense (2013-GS-40-5845); possession with intent to distribute

methamphetamine third or subsequent offense (2013-GS-40-5846); possession with intent to

distribute crack cocaine, third or subsequent offense (2013-GS-40-5 848); possession of a firearm

by a person convicted of a crime of violence (2013-GS-40-5849); possession of a controlled
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substance (2013-GS-40-5850); and possession with intent to distribute heroin, third or subsequent
offeﬁse (2013-GS-40-5851). Applicant initially pled not guilty to all charges.

Applicant’s jurx trial began on March 17, 2014. He was represented by Assistant Public
Defenders Lucas D. Hawkes, Esquire (“Trial Counsel”) and John Christopher Shipman, Esquire.
Following pre-trial hearings but before the jury was sworn, Applicant pled guilty to the single
charge of possession of a firearm by a person convicted of a crime of violence. Sentencing on that
charge was withheld until the completion of the jury trial as to Applicant's remaining charges.

On March 19, 2014, the jury returned verdict of guilty as to the charges of manufacturing
methamphetamine, possession with intent to distribute heroin, and possession of a controlled
substance. As to the charge of possession with intent to distribute methamphetamine, the jury
found him guilty of the lesser offense of possession of methamphetamine. Similarly, as to the
charge of possession with intent to distribute crack cocaine, the jury found Applicant gﬁilty of the
lesser offense of possession of crack. Judge Cooper sentenced Applicant to terms of imprisonment
for each of the charges as follows: six months for possession of a controlled subgtance; five years
for each charge of possession of methamphetamine, possession of crack cocaine, and possession
of a firearm; and twenty years each for manufacturing methamphetamine and possession with
intent to distribute heroin. All sentenced were to be served concurrently.

Applicant timely filed a Motion for Reconsideration, asking that the Court reconsider the
sentences imposed at trial. A hearing was convened reéarding that motion on June 9, 2014. As a
result, Judge Cooper reduced the twenty-year sentences to fifteen years each, still to be served

concurrently.
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Applicant then filed and perfected a Notice of Appeal. Applicant’s convictions were
affirmed in an unpublished per curiam opinion which was filed on December 14, 2016. The
Remittitur was issued on December 30, 2016.

On July 28,2017, Applicant filed the instant Application for Post-Conviction Relief (“PCR
Application”). Two amendments to the PCR Application were filed on August 14 and November
19,2018. Inthose filings, Applicant alleges that Trial Counsel was ineffective in his representation
in the following ways!':

1. Failure to ensure that all plea offers were properly and
completely conveyed to Applicant and that Applicant

knowingly and voluntarily rejected all plea offers.

2. Failure to address matters related to the search warrant and
confidential informant prior to and during trial.

3. Failure to be properly prepared for trial and/or raise
discovery issues prior to trial.

4. The handling of witness Sara Brassell and failure to request
a mistrial or object to the curative instruction on the record
on the basis raised on direct appeal.

During the evidentiary hearing in this matter, both Applicant and Trial Counsel testified.
The Court found the testimony of Trial Counsel to be more credible than that of Applicant. In
addition to the PCR Application and its amendments, the Court reviewed and considered the
State’s Return (dated January 24, 2018 and filed on January 26, 2018), the transcript of the guilty
plea and jury trial, the transcript of the hearing on Applicant’s Motion for Reconsideration, the

exhibits offered by Applicant during the evidentiary hearing, records of the Richland County Clerk

of Court, and Applicant’s records from the South Carolina Department of Corrections.

! In the initial PCR Application, Applicant alleged ineffective assistance of appellate counsel.
However, he expressly waived and withdrew this claim at the evidentiary hearing.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Sixth and Fourteenth Amendments to the United States Constitution guarantee

criminal defendants the right to the effective assistance of counsel. Stricklandv. Washington, 466
U.S. 668 (1984). Where an application for PCR alleges ineffective 'assistance of counsel as a
ground for relief, the applicant must prove that “counsel’s conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied upon as having produced a just
result.” Id 466 U.S. at 686; see Butler v. State, 286 S.C. 441 (1985). The proper measure of
performance is whether the attorney provided representation within the range of competence
required in criminal casés. The courts presume that counsel rendered adequate assistance and
made all significant decisions in the exercise of reasonable professional judgment. Strickland, 466
U.S. at 691. The applicant must overcome this presumption in order to receive relief. Bellv. State,
321 S.C. 238 (1996); see also Cherry v. State, 300 S.C. 238 (1989); Rule 71.1(e), SCRCP.

The court applies a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove( that counsel’s performance was deficient. Under this
prong, the court measures an attorney’s performance by its “reasonableness under prevailing
| professional norms.” Cherry, 300 S.C. at 117 (citing Strickland, 466 U.S. at 688). Second,
" counsel’s deficient performance must have prejudicea the applicant such that “there is a reasonable
probability that, but for counsel’s unprofessionél errors, the result of the proceeding would have
been different.” Id at 117-18. |
L Plea Offer

Applicant first alleges that Trial Counsel failed to convey to him the f)lea offers made by

the State and failure to ensure that Applicant knowingly and voluntarily rejected those plea offers
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before the jury trial commenced, According to Applicant, this rendered Trial Counsel ineffective.
This Court disagrees,

At the evidentiary hearing, Trial Counsel testified that he met with Applicant nearly fifteen
times prior to trial. In those conversations, they discussed Applicant’s drug use and addiction, Hé
didn’t believe that Applicant was a drug dealer, as was alleged by the State. Despite that, Trial
Counsel testified that the State was not interested in allowing Applicant to enter the Drug Court
program or the Mental Health Court program. Instead, the State hoped to see Applicant spend
some time in prison.

Trial Counsel stated that he did, in fact, convey the State’s plea offer to Applicant. He
specifically recalled telling Applicant that the best plea offer from the State was for Applicant to
plead guilty “straight up” to possession with intent to distribute heroin, second offense. Trial
Couhsel’s recollection was refreshed by the portion of the trial transcript in which he told Judge
Cooper that the State had previously offered a maximum ten-year sentence if Applicant pled to the
heroin offense, several drug possession charges and the gun charge pre-trial. Although Applicant
rejected that offer, Trial Counsel admitted that he is unsure that he told Applicant that the offer
had officially been withdrawn. Nevertheless, with the rejection of the plea offer, their trial strategy
was to demonstrate to the jury that Applicant was simply a drug user with an addiction and not a
drug dealer, hoping that they would have some sympathy.

Applicant equivocated in his téstimdny on this issue. At one point in hisbtestimony, he
stated that he first learned of the State’s plea offer after he was convicted; however, Applicant later
admitted that Trial Counsel had previously told him about the ten-year plea offer during one of
their meetings in the multipurpose room at the jail. Applicajnt did testify that he inquired about
Drug Court in lieu of prison, but that apparently wasn’t a feasible option for him. Applicant denied
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knowing that the ten-year offer had been withdrawn or that a “straight-up” plea was an option.
According to Applicant, if he had known he would have pled guilty in hopes of receiving a
probationary sentence with required drug treatment.

Finally, Trial Counsel testified that he advised Applicant that he would have to serve
eighty-five percent of any sentence received after pleading guilty to possession with intent to
distribute heroin, second offense. He also told Applicant that he would be eligible for parole if he
pled guilty, although Applicant denied that conversation occurred. In support of this claim,
Applicant offered an affidavit from Christina Bigelow, Deputy General Counsel at SCDC, which
supports Trial Counsel’s explanation of the sentence computation. Nevertheless, Applicant
maintained that Trial Counsel did not correctly explain this to him and, but for the erroneous
explanation, he would have accepted the plea offer. Inthe end, Applicant felt that he simply didn’t
have enough time to decide whether to accept any of the plea offers.

The Supreme Court of South Carolina has held that a defendant has the right to effective
assistance of couﬁsel during plea negotiations. See, e.g., Davie v. State, 381 S.C. 601, 675 S.E.2d
416 (2009). In the Strickland analysié, our court have held that the failure to convey a plea offer
to the accused constitutes deficient performance, and the difference in the sentence received by the
accused versus the sentence associated with the plea offer is proof of prejudice. See, eg, id.
However, where the issue is one of counsel’s advice regarding a properly-conveyed plea offer or
misinformation about the consequences of a guilty plea, the petitioner must prove both prongs of
the Strickland test. See, e.g., Judge v. State, 312 S.C. 554,471 S.E.2d 146 (1996).

In this case, we find the testimony of Trial Counsel to be credible as to his communication
of plea offers to Applicant, particularly in light of Applicant’s equivocation on the issue.
Therefore, the issue before the Court is that of Trial Counsel’s advice to Applicant regarding the
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State’s plea offers. Trial Counsel articulated a clear strategy with respect to his advice — to describe
Applicant as a user and hope for his conviction only on possession charges, not on charges of
manufacturing or distribution of drugs. Based on th(; testimony of Tﬁal Counsel and Applicant,
the Court finds no evidence from which it could conclude that Applicant didn’t receive sufficient
representation. Id. at 561, 471 S.E.2d at 150, overruled on other grounds by Jackson v. State, 342
S.C. 95, 535 S.E.2d 926 (2000) (counsel’s advice to reject a plea agreement does not fall below
the reasonably effective assistance standard simply because, in hindsight, the advice was wrong or
| the attorney’s trial tactics backfired). Therefore, this allégation is denied and dismissed.
II. Search Warrant and Confidential Informant

Next, Applicant alleges that Trial Counsel was ineffective due to his “failure to address
matters related to,-thé search warrant and confidential informant prior to and during trial.”

At trial, the State argued that a confidential informant had made a controlled drug buy from
Applicant. Applicant was not criminally charged for that incident, but it provided the probable
cause justification for the Richland County Sheriff’s Department (“RCSD”) obtaining and
’executing a search warrant at the residence where Applicant lived with his mother. RCSD seized
drugs, evidence of a methamphetamine lab, and drug paraphernalia from Applicant’s bedroom.

Prior to trial, Trial Counsel requested a continuance. He argued that pursuant to Stare v.
Burns,? the State was required to disclose information about the confidential informant and that he
would then need sufficient time to interview the informant prior to trial. At the evidentiary hearing,
Trial Counsel testified that he “probably didn’t attack that as much as [he] should’ve;” however,
he did raise the issue prior to trial. Unfortunately, the trial court disagreed with Trial Counsel’s

analysis of the issue and denied his motion.

2294 §.C. 338, 364 S.E.2d 465 (1988)
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The Court finds that Trial Counsel did, in fact, address these issues both prior to and during
trial. Although in hindsight he may believe he could have done a better job, that sentiment does
not amount to proof that counsel was ineffective in his representation. While an attorney’s failure
to object to certain evidence can result in effective assistance, that is not true in every case; and
even when deficiency is found, prejudice must still be shown. See, e.g., Bruno v. State, 347 S.C.
446, 556 S.E.2d 393 (2001). Applicant has failed as to both elements — Trial Counsel did object,
and no prejudice has been shown. Therefore, this allegation is denied and dismissed.

III.  Trial Preparation

Applicant contends that Trial Counsel was not properly prepared for trial and that he failed
to raise certain discovery issues prior to trial, rendering his representation deficient. The Court
disagrees.

At the evidentiary hearing, Trial Counsel testified that he was, in fact, prepared for trial.
He met with Applicant approximately fifteen times, reviewed discovery with Applicant, and
discussed certain potential discovery issues with him. Although this was the first time Trial
Counsel participated in a methamphetamine trial, he had prior experience trying drug-related
cases.

Trial Counsel admitted that he was aware of certain problems with the discovery in this |
case, including the dcsfruction of potential evidence and the existence of a witness for whose
statement he was unable to obtéin from the State. Trial Counsel argued at trial that he had learned
of the destruction only one week earlier. While he was surpriséd that the methamphetamine waste
collected by RCSD had been destroyed, he deemed it “a good surprise” because it gave him a
“weapon” to use to Applicant’s advantage. Although Trial Counsel objected and requested a
continuance on this basis, the trial court disagreed.
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The Court finds the testimony of Trial Counsel to be credible. It appears that his meetings
with Applicant were numerous and thorough, and that he was properly prepared for trial. Any
discovery issues were a surprise to Trial Counsel and, in the face of that surprise, he made strategic
decisions as to how best to react. Simply put, Applicant has offered no evidence from which the
Court can find that Trial Counsel’s performance fell below the standard of reasonableness “upder
_prevailing professional norms.” Additionally, in order to demonstrate that counsel was
inadequately prepared for trial, Applicant must present evidence showing how additional
preparation would have had an effect on the result at trial. See, e.g., Skeen v. State, 325 S.C. 210,
481 S.E.2d 129 (1997). Applicant has not done that. Therefore, this allegation is denied and
. dismissed.

IV.  Sara Brassell

Applicant’s final allegation is that Trial Counsel was ineffective in his “handling of witness
Sara Brassell” and for his failure to request a mistrial. Again, the Court disagrees.

At trial, Brassell testified that she knew Applicant l;ecause she had been to his home for
drugs. Brassell was in the home with Applicant when RCSD executed the search warrant which
led to his arrest. Once the State elicited this testimony from her, Trial Counsel objected to the lack
of notice of this witness and her “prior bad act” testimony, which was sustained by the court.
Although a curative instruction was given, instructing the jury to disregard Brassell’s testimony,
Trial Counsel also moved for a mistrial. That motion was denied. When asked why he did not
object to Brassell before trial began, Trial Counsel testified that he believed “it would make a
bigger splésh” if he waited and that he wasn’t even sure if she would ultimately testify. He also

stated that he made a strategic decision to wait until Brassell testified about something substantive
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so that he would make a strong argument about it having been improper. Finally, Trial Counsel
testified that he had set his sights on a mistrial.

Attonieys must be given leeway to make reasonable strategic decisions. Strickland, 466
U.S. 668. “Courts must be wary of second-guessing counsel’s trial tactics; and where counsel
articulates a valid reason for employing certain strategy, such conduct will not be deemed
ineffective assistance of counsel.” Whitehead v. State, 308 S.C. 119, 122, 417 S.E.2d 529, 531
(1992). “Judicial scrutiny of counsel’s performance must be highly deferential.” Strickland, 466
U.S. at 689.

Here, Trial Counsel articulated a reasonable trial strategy. In particular, he evaluated the
potential outcomes of pretrial motions, objections, and moving for a mistrial. It is clear, based on
his testimony, that he made the reasonable, strategic decisions that he thought were best under the
circumstances. The Court can find neither deficiency nor prejudice to Applicant with respect to
this allegation; therefore, this allegation is denied and dismissed.

V. Other Aﬂ;egaﬁons

As to any and all allegations that were raised in the PCR Application or at the evidentiary
hearing but are not specifically addressed in this order, the same are denied. The Court finds that
Applicant failed to present any evidence regarding any such allegations and has, therefore,
abandoned them.

CONCLUSION

Based on the fofegoing, the Court finds that Applicant has failed to esfablish any

constitutional violations or deprivations that would require this Court to grant the requested relief.

Therefore, this Application for Post-Conviction Relief must be denied and dismissed with
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The Court notes that Applicant must file and serve a notice of appeal within thirty (30)
days from receipt of written notice of entry of judgment to secure the appropriate appellate review.
See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991),
Applicant has a right to appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review,
his post-conviction relief attorney must serve and file a notice of appeal on Applicant’s behalf,
Applicant and his attorney are directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal.

IT IS, THEREFORE, ORDERED that the Application for Post-Conviction Relief is
DENIED, and this matter is DISMISSED WITH PREJUDICE.

IT IS FURTHER ORDERED that Applicant be remanded to the custody of the South
Carolina Department of Corrections.

AND IT IS SO ORDERED.

Ol Nponcon

JdcHLYN T.NEWMaN )
Presiding Ju

May 16, 2019
Columbia, South Carolina.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT
Fred Jack Sanders (SCDC #300135), Civil Action No. 2017CP4004517
Applicant,
V. ORDER DENYING APPLICANT’S MOTION
PURSUANT TO RULE 59(A) & (E), SCRCP
State of South Carolina,
Respondent.

,,,,,,

rﬁ o

R
This matter came before the Court upon “Motion Pursuant to Rule 59(a) & (@) "SC

which was filed by Fred Jack Sanders (“Applicant”) on May 28, 2019, and suppleme.g;ed onﬁne

'ﬂ o .

10, 2019. In the motion, Applicant asks this Couft to reconsider the matters contameﬂr%ts CRler

a3t P4 g
ALNNOD ANVTHOW

of Dismissal, which was entered on May 17, 2019. For the reasons set forth below, the motlon for
reconsideration is DENIED.!
BACKGROUND

Applicant is curreﬁtly confined at the South Carolina Department of Corrections
(“SCDC”). After being arrested and indicted for a number of offenses, Appiicant pled guilty on
March 17, 2014, to the charge of possession of a firearm by a person convicted of a crime of
violence. On the same day, he was tried before a jury on the remaining charges. Upon conclusion
of the trial on March 19, 2014, the jury found Applicant guilty of manufacturing
methamphetamine, possession with intent ‘to distribute heroin, possession of a controlled

substance, possession of methamphetamine, and possession of crack.

! The Court decides this motion without oral argument pursuant to Rule 59(f), SCRCP.
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The Honorable G. Thomas Cooper, Jr., sentenced Applicant to terms of imprisonment for
each of the charges as follows: six months for possession of a controlled substance; five years for
each charge of possession of methamphetamine, possession of crack cocaine, and possession of a
firearm; and twenty years each for manufacturing methamphetamine and possession with intent to
distribute heroin. All sentenced were to be served concurrently. Applicant was represented by
Assistant Public Defenders Lucas D. Hawkes, Esquire (“Trial Counsel”) and John Christopher
Shipman, Esquire, for both the guilty plea and jury trial.

Applicant timely filed a Motion for Reconsideration, asking that Judge Cooper reconsider
the sentences imposed at trial. A hearing was convened regarding that motion on June 9, 2014.
As aresult, Judge Cooper reduced the twenty-yéar sentences to fifteen years each, still to be served
concurrently.

On July 28, 2017, Applicant filed an Application for Post-Conviction Relief (“PCR
Application”). Two amendments to the PCR Application were filed on August 14 and Novembe;
19, 2018. An evidentiary hearing was conducted on December 7, 2018, and by Order dated May
17, 2017, this Court denied the PCR Application and dismissed it with prejudice. Applicant now
asks that this Court reconsider its decision.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

L Plea Offer

Applicant cdntends that the Court failed to fully consider his argument that Trial Counsel
failed to convey to him the plea offers made by the State and to ensure that he knlowingly and
voluntarily rejected those plea offers before the jury trial commenced. Applicant believes that he
is entitled to a new trial or resentencing pursuant to Davie v. State, 381 S.C. 601, 675 S.E.2d 416

(2009). The Court disagrees.
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.

State, 347 S.C. 446, 556 S.E.2d 393 (2001). The Court does not even find deficiency here, much
less prejudice. Therefore, Applicant’s motion for reconsideration of this issue is denied.
III.  Additional Arguments

Applicant also asks that the Court reconsider its conclusions regarding Trial Counsel’s trial
preparation, discovery issues, and the handling of trial witness Sara Brassell. Because Applicant
simply reiterates the same arguments found in his PCR Application and the amendments thereto,
the 4Court need not address these arguments again. Therefore, Applicant’s motion for
reconsideration of these iSsues is denied.

CONCLUSION

Based on the foregoing, the Court again finds that Applicant has failed to establish any
constitutional violations or deprivations that would require this Court to grant the requested relief.
Therefore, the Application for Post-Conviction Relief was properly denied, as is the instant motion
for reconsideration.

The Court notes that Applicant must file and serve a notice of appeal within thirty (30)

days from receipt of written notice of entry of judgment to secure the appropriate appellate review.

See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991),
Applicant has a right to appellate counsel’s assistance in seeking review of the cienial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review,
his post-conviction relief attorney must serve and file a notice of appeal on Applicant’s behalf.
Applicant and his attorney are directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal. |

IT IS, THEREFORE, ORDERED that Applicant’s “Motion Pursuant to Rule 59(a) & (e),

SCRCP” is DENIED.
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IT IS FURTHER ORDERED that Applicant be remanded to the custody of the South

Carolina Department of Corrections.

AND IT IS SO ORDERED.

JOfELYNT. N@MAN 3 :
Prestding Judge
March 24 , 2020
Columbia, South Carolina.
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