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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

RECEIVED
Apr 282020

SC Court of Appeals

Thé Hon. Robert E. Hood, Circuit Court Judge

Case No. 2019-001966

Marsh Waterproofing, Inc., Respondent,

Steeple Two Notch Lid., and

Hamilton Managerment Appellast,
Services Company, Ine.

APELLANT’S MOTION FOR PERMISSION TO FILE LATE

TO:  THE HONORABLE JUDGES OF THE SOUTH CAROLINA COURT OF
APPEALS.

COME NOW Appellant, Steeple Two Noteh Ltd., and Hamilton Management Services
Company, Inc., (hereinafter “Appellant™), by and through their undersigned counsel, pursuant to
Rules 207, 263(b}, SCACR, and the S.C. Supreme Court Order found in Appellate Case No. 2020-
000447, entitled “Operation of the Appellate Courts During the Coronavirus Emergency” dated
March 20, 2020, move for leave to file-their Motion for Permission to File Late to be Included in

the Record On Appeal (which is being conditionally filed/served contemporancously herewith),



To: 8037341839

From:

£ On April 8, 2020, this Court granted Appellant’s Motion for Permission to File Late
in regard to filing proof that the transcript of the underlying lower action had been requested within
the time restraints provided by the SCACR.

2. As part of the Appellant’s Motion for Permission to File Late, Appellant included
copies of corresponderice with the designated Court Reporter indicating said transcript had been
ordered.

3. Within this Court’s April 8, 2020 Order, it was ordered that the Court be “notified
of the status of the transcripts within ten (10) days of the Order dated April 8, 2020.

4. On March 20, 2020, the South Carolina Supreme Court entered an Order entitled,
“Operation of the Appellate Courts During the Coronavirus Emergency,” which in part states,
“Both thé Supreme Court and Court of Appeals are aware that this crisis will increase the need for
extensions to be granted. While this order remains in effect, no filing fee will be required for a
motion for an extension. Further, since it is important for lawyers and self-represented litigants
appearing before the Appellate Courts to have time to take actions to protect themselves and their

families, the due dates for all Appellate Court filings due on or after the effective date of this order

are hereby extended for tiventy (20) davs.”

5. Due to the Coronavirus Pandemic, as well as state-wide “stay at home™ orders by

‘Governor Henry McMaster, Counsel for Appellant has had limited access to physical mailing,

which includes the notice of this Court’s April 8, 2020 Order requiring the Appellant notify the
Court of the transcript status,

. Upon inquiry via telephone corréspondence with this Couit on April 23, 2020,

counsel for Appellant was advised that the request for transcript status and importantly the deadline:

to said request, was not applicable to the March 20, 2020 Supreme Cowrt Order providing for an

R
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From: 4-27-20  6:43pm p.

extension of twenty (20) days, as the deadline for the April 8, 2020 Order was “recorded afier the
March 20, 2020 Order” provided by the Supreme Court.

7. Counsel for Appeltant was under the inadvertent misunderstanding that the South
Carolina Supreme Court’s March 20, 2020 Order relating to the extension of deadlines was
applicable to the deadline set by this Court in-its Order directed to Appellant on Aprit 8, 2020, as
it was a recent deadline “on or after the date™ of the March 20, 2020 Order provided by the South
Carolina Supreme Court.

8. As stated, notice to counsel for Appellant was not physically received by Counsel

until afier the ten {10) day deadline for notifying this Court of the transcript status.

9. Furfhermore, counsel for Appellant was under the impression that upon atiaching

copies of the transcript request to its previous Motion for Permission to File Late, that said request

under the Order had already been satisfied.

10, Asthe Supreme Court’s March 20, 2020 Order provides, “Both the Supreme Court
and Court of Appeals are aware that this crisis will increase the need for exténsions to be granted.”

il With apologies to the Court and Opposing Counsel for such inadvertence, the
uridersignied asks that Appellant’s Motion be accepted for an extension in notifying the Court of
the transcript status.

12.  The undersigned humbly submits that there is good cause 1o grant the requested
relief given that the transcript request has been submitted, a copy of which is included in the Record
on Appeal. Counsel for Appellaiit is diligently attempting to determine the status of the requested

transcript as it has no record of its receipt at this time and has contacted the associated court

reporter to determine if the transeript request was fulfilled.
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WHEREFORE, Appellant moves this Honorable Court to grant him leave to file/serve his
Motion for Extension to File Late in regard to notification regarding the transcript status to be
Included in the Record on Appeal and ask that the Court accept as duly filed/served the Motion

conditionally filed/served contemporaneously herewith.

Respectfully submitted,

C. Clay Olsen, SC Bar No. 17007
Harper Little, PLLC

164 Market Street Suite 139
‘Charleston, SC 29401
843-224-6676
clay@harperlittlelaw.com
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Court News ...

2020-03-20-01

The %umm@ '@sm*t of South Cavolina

RE: Operation of the Appellate Courts During the Coronavirus
Emergency
Appellate Case No. 2020-000447

ORDER

{a) Purpose. The purpose of this order is to provide guidance on the continued operation of the
Supreme Court of South Carolina (Supreme Court) and the South Carolina Court of Appeals {Court of
Appeals) during the current coronavirus (COVID-19) emergency. As used in this order, the phrase
“Appeliate Court" shall refer to both the Supreme Court and the Court of Appeals. The measures
contained in this order are intended to aliow essential operations to continue while minimizing the risk to
the public, litigants, lawyers and court employees.

In the past, the South Carolina Judicial Branch has shown great resilience in responding to hurricanes,
floods, and other major disasters, and this Court is confident that the same will be true in this
emergency. This emergency, however, differs from these prior emergencies in many aspects. The
current emergency will significantly impact every community in South Carolina white the prior
emergencies, although potentially horrific for the individuals and communities directly impacted, did riot.
The impact of the prior emergencies could be minimized or avoided by traveling away from the site of
the disaster; this is not the case for the current emergency. Further, in the prior emergencies, the
circumstances giving rise to the emeargency involved a single event with a beginning and a predictable
end. This is not the case for the coronavirus, and even conservative estimates indicate the direct
impacts . of this pandemic will continue for many months

In‘light of the extraordinary challenges presented by the current emergency, this Court finds it
necessary to supplement and, in some situations, to alter significantly, the current practices regarding
the operation of the Appellate Courts.  In the event of a conflict between this order and the South
Carolina Appeliate Court Rules (SCACR), this order shall control.

(b} Oral Arguments and Hearings Before the Appellate Courts. All oral arguments currently
scheduled before the Appellate Courts are cancelied. If it becomes appropriate to schedule oral
arguments in a case or to hold a hearing on a matter while this emergency continues, the Supreme
Court or the Court of Appeals will consider alternate methiods of conducting the arguments or hearing,
such as video conferencing or telephone conferencing, to minimize the risk to the participants.

{e} Filing Methods. During this emergency, filings may be made with the Appellate Courts using the
methods listed below. This includes filings made with the Office of Bar Admissions.

Ritps . scoourts . orgiwh atsnew/displaywhatenew.cim?indexiD=2470 16
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41272020 SC Judicial Branch

{1) Delivering Documents to the Supreme Court. Pursuant to Rule 262(a)
(1), SCACR, the Supreme Court intends to continue to accept the delivery of
documents for filing at the Supreme Court Building. Currently, persons
desiring to hand deliver documents are being allowed to enter the Lobby of the
Supreme Court Building to make the delivery. If it becomes necessary 10
curtail public access to the Lobby, it is anticipated a drop box will be placed at
the rear doors of the Supreme Court Building so that filings may continue to be
made. If the Supreme Court Building is closed as a result of this emergency
(see discussion in (i) below), documents will not be accepted for delivery at the
Supreme Court Building until the building is reopened. Since the use of a
private carrier such as FedEx or United Parcel Service is not defined as
mailing under Rule 262, SCACR 1 parties are warned that deliveries sent by
private carriers may not occur if the Supreme Court Building is closed.
Documents delivered to the Court will be subject to the quarantine period
specified in (h) below.

{2) Delivering Documents to the Court of Appeals. in an order
supplementing this order (see (m) below), the Court of Appeals may issue
guidance regarding the delivery of documents to the Court of Appeals at the
Calhoun Building under Rule 262(a)(1), SCACR.

{3) Mailing Documents by United States Mail. This is provided for by Rule
262(a)(2), SCACR. Once received by the Appellate Court, documents mailed
to the Appellate Court will be subject to the quarantine period specified in (h)
below.

{4) Faxing Documents. Rule 262(a)(2), SCACR, allows for a document to be
filed by electronically transmitted facsimile copy so long as a copy is
immediately sent by U.S. Mail. While this order remains in effect, the
requirement for a copy o be sent by U.S. Mail is suspended. In the event, the
facsimile copy is not sufficiently legible, the clerk of the Appellate Court may
require the party to provide a copy by mail. The fax number for the Supreme
Court is 803-734-1499, and the fax number for the Office of Bar Admissions is
803-734-0394. The fax number of the Court of Appeals is 803-734-1839.
While this method is well suited for relatively small documents or when the filer
believes that expedited consideration is necessary, depending primarily upon
the limitations of the sending fax machine, it may not be possible to send large
documents, such as a record on appeal, in a single transmission. If it
becomes necessary to split a document into multiple parts to make the fax
transmission, a separate cover sheet should be used on each part to identify
the document (i.e., Brief of Appellant, Part 1 of 4). In the event the document
requires a filing fee, a check or money order for the fee must be mailed to the
Appellate Court within five (5) days of the filing, the case name and the
Appellate Case Number, if known, should be listed on the check or money
order. A document transmitted and received by the facsimile on or before
11:58:59 p.m., Eastern Standard Time, shall be considered filed on that day.

“Hittps e sECoUts orgvhatenawidisplaywhatsnaw cim YindexIDE2470 28
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(5) Electronic Filing. While an upgrade to the Appellate Court Case
Management System is under way which will ultimately include electronic filing
(e-filing), e-filing is not currently available in the Appellate Courts. The South
Carclina Judicial Branch is actively working on several options which will allow
large PDFs to be filed electronically with an Appellate Court during this
emergency. If this becomes available, this order will be amended to reflect this
‘additional filing method.

(d} Reduction of Copies to Be Filed. Effective.immediately, a document filed with the Supreme Court
or Court of Appeals need not be accompanied by any additional coples. If submitted in paper; the
document shall be submitted unbound and unstapled. In the eventi the Appellate Court determines that
additional copies are needed, they will be requested from the lawyer or party submitting the document.

{e} Filing of the Appendix under Rule 242, SCACR. In cases seeking review of a decision of the
Court of Appeals, Rule 242, SCACR, requires the petitioner to file two copies of an Appendix. This
requirement is suspended. Instead, the necessary documents to comprise the Appendix will be
obtained from the electronic records of the case before the Court of Appeals.

{f} Signatures of Lawyers on Documents, While this order remains in effect, a lawyer may $igh
documents using “s/{typed name of lawyer]," a signature stamp, or a scanned or other electronic version
of the lawyer's signature. Regardiess of form, the signature shall still act as a certificate under Rule
267(b}, SCACR, that the lawyer has read the document; that to the best of the lawyer's knowledge,
information, and belief thére is good ground to support it and that the document is not interposed for
delay.

{g) Service of Documents. The methods of service listed below may be used to serve documents on
opposing counsel or a party.

‘Hips Avwwscoourts. org/whatsnew/displaywhatsnew cfimPindex| D=2470 3/
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(1) Service by Delivery. While this method is permitted under Rule 262(b),
SCACR, this method of service is discouraged during this emergency since it
increases the potential for exposure to the virus.

{2) Service by Mail. This is provided for by Rule 262(b), SCACR.

(3) Service Using AlS E-mail Address. During this emergency, this Court
-authorizes a lawyer admitted to practice law in this state to serve a document
on another lawyer admitted to practice law in this state using the lawyer's
primary e-mail address listed in the Attorney Information System (AlS). For
attorneys admitted pro hac vice, service on the associated South Carolina
lawyer under this method of service shall be construed as service on the pro
hac vice attorney; if appropriate, it is the responsibility of the associated lawyer
to provide a copy to the pro hac vice attorney. For documents that are served
by e-mail, a copy of the sent e-mail shall be enclosed with the proof of service,
affidavit of service, or certificate of service for that document. Lawyers are
reminded of their obligation under Rule 410(g), SCACR, to ensure that their
AlS information is current and accurate at all tirhes.

{4) Service in Actions under Rule 245, SCACR. The requirement under
Rule 245(c) that the summons and complaint be served in the manner
specified by Rule 4 of the South Carolina Rules of Civil Procedure is
suspended. In the event a respondent fails to file a return or other response 1o
the petition and the Supreme Court agrees to entertain the action in its original
jurisdiction, the Court may require the summons and complaint to be served in
the manner specified by Rule 4.

{h) Quarantine of Incoming Paper Documents, To protect the safety of the staff of the Appellate
Courts, incoming paper documents, whether delivered or mailed to the Court, will be subject to a 48~
hour quarantine pericd once they are physically received by the Court.2 Once the guarantine period
has ended, these documents will be date stamped with the date on which they were received, and court
staff will then process the documents. In light of this delay, remittiturs under Rule 221, SCACR, will not
‘be sent until it is determined that no petition for rehearing or motion for reinstatement was actually
received in the quarantined documents received on the last day of the period provided by Rule 221,

{i) Outgoing Correspondence. The Appellate Courts have greatly reduced the number of employees
warking in the Supreme Court Building and the Calhoun Building to jessen the potential for exposure to
‘the virus. As a result, the Appellate Courts will not have sufficient stafiing to continue the current
practice of sending all oulgoing correspondence (including letters, orders and opinions) by U.8. Mail.
‘Therefore, while the Appellate Courts will continue to send paper correspondence by U.S. Mail to
persons who are self-represented, correspondence to a lawyer admitted fo practice in this state will only
be sent to that lawyer's primary e-mail address in AIS. Correspondence will not be sent to attorneys

admitted pro hac vice! instead, it will be the responsibility of the associated Bouth Carolina lawyer to
pass any correspondence on o the pro hac vice atiomey.

) Public Access Appellate Court Buildings.

‘hitpswwaw scoolrts, orgiwhatsnewitisplaywhatsnew.cim?indexiD=2470 .‘ &5
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(1) Supreme Court Building. Until further order of this Court, the public will
hot be allowed to enter the Supreme Court Building. This restriction does not
apply to persons entering the building to make filings in the Lobby under (c)(1)
‘above. If appropriate, the Chief Justice or the Clerk of the Supreme Court may
authorize entry.

{2) Calhoun Building. In an order supplementing this order (see {m)
below), the Court of Appeals, in coordination with the Office of Court
Administration, may issue guidance regarding public access to the Calhoun
Building.

(k) Closure of the Supreme Court and Court of Appeals Buildings. In the event a directive is
received to close the Supreme Court and Cathoun Buildings, it is anticipated that this will result in the
closure days being treated as "holidays" in the computation of time under Rule 263(a), SCACR. This is
consistent with prior practice when a hurricane or other disaster has resulted in the closure of the
Appellate Court Buildings, The restriction on public access in (j) above is not a closure of gither
building, and does not affect the computation of time under Rule 283(a), SCACR.

() Extensions of Time and Forgiveness of Procedural Defauits.

{1) Extensions of Time. Both the Supreme Court and Court of Appeals are
aware that this crisis will increase the need for extensions o be granted.

While this order remains in effect, no filing fee will be required for a motion for
an extension. Further, since it is important for lawyers and self-represented
litigants appearing before the Appellate Courts to have time {o take actions to
protect themselves and their families, the due dates for all Appeliate Court
filings due on or after the effective date of this order are hereby extended for
twenty (20) days. Lawvyers and litigants are warned that this extension does
not extend the time to serve a notice of appeal under Rules 203, 243, and 247,
SCACR.

(2) Forgiveness of Procedural Defallts Since March 13, 2020. In the event
a party to a case or other matter pending before an Appeliate Court was
required to take certain action on or after March 13, 2020, but failed to do so,
that procedural default is hereby forgiven, and the required action shall be
taken within twenty (20) days of the date of this order. If a dismissal order has
been issued based on this default, the clerk of the Appellate Court shall

party to timely serve the hotice of appeal under Rules 203, 243, and 247,
SCACR,

{m)} Supplemental Order by the Court of Appeals. The Court of Appeals may issue an order
supplementing this order. This order is not effective until approved by the Chief Justice.

{n} Effective Date. This order is effective immediately. It shall remain in effect until modified or
rescinded by this Court.

' Cf South Bridge Props., Jnc. v Jones, 202 §.C. 198, 355 5.E.2d, 535 {1987) (delivery to a third party
mailing service is not mailing).

itps /A sceourts. orgiwh atsnew/displaywhatinsw, cfm?indexiD=2470 58
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2 One scientific study has reported that the coronavirus can live for up to 24 hours on cardboard.

https://www.medrxiv.org/content/10.1101/2020,03.08.20033217v 1. full paf
s/Donald W. Beaity C.d.
s/dohn W, Kittredge J.
s/Kave G. Hearn J.
s/John Cannon Few J.
s/George G, James, Jr, J.

Columbia, South Carelina
March 20, 2020
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mandy@harperlittlelaw.com

From: mandy@harperlittlelaw.com

Sent: Monday, April 27, 2020 6:26 PM

To: bkelly@sccourts.org

Cc: clay@harperlittlelaw.com; Jim Saxton'
Subject: Transcript request sent an 10/28/19
Attachments: SIG - Ltr to Kelly re Transcript Request.pdf

Good afternoon Ms. Kelly,

It has come to our attention that copies of the above described transcripts have not been received by our firm. If you
have sent these to our office, please confirm the address you mailed it to. Please respond at your earliest convenience
to confirm receipt of this request and discuss any further payment necessary to fulfill said request. Thank you in advance
for your time and consideration, | look forward to hearing from you.

Thank you!

Mandy Dunaway, Legal Assistant
_ 800 College Hill Road, #5201

| HARPER LITTLE >0 -8ox3150

L Oxford, Mississippi 38655

i p: 662.234.0320

f: 662.259.8464

CONFIDENTIALITY NOTICE

The information contained in this e-mail message is legally privileged and confidential information intended only for the use
of the individual or entity named above. Moreover, some or all of the content may be private or privileged. No such privilege
is waived by your receipt of this e-mail in error. If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this e-mail is strictly prohibited. If you have received this e-mail in
error, please immediately notify us by return email and delete this message from your system.
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THE STATE OF SOUTH CAROLINA
in the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Laurt of Common Pleas

The Hon. Robert E. Hood, Circuit Court Judge RECEIVE])
Apr 282020
SC Court of Appeals

Case No. 2019-001966

Marsh Waterproofing, Inc., Respondent,

Steeple Two Notch Lid., and
Hamilton Management Appellant.
Services Company, Inc.

PROQOF OF SERVICE

I, C. Clay Olson, on behalf of Appellant, hereby certify that a copy of the Appellant s Motion
Jor Permission to File Late Notification of Transcript Staius was sent to all counsel of record on
-April 24, 2020, via United States Mail, postage pre-paid and addressed as follows:

CLAWSON and STAUBES, LLC
Adbert AL Lacour, 11
126 8even Farms Drive. Suite 200
Charleston, South Carolina 29492-8144
alacouridclawsonandstaubes.com
Attorney for Respondent

C. Clay Olson
Charléston, South Carolina
April 27, 2020
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800 College Hill Road, #5201 164 Market Street, lames D, Harper™®
P. 0. Box 3150 Sujte 139 Terry D. Littie**
Oxford, MS 38655 Charleston, $C 29401 Amy C, Barrett+

C. Clay Olson+

P 662.234.0320 P:843.224.6676

Tennassee & Arkensas
** Licensed in Mississippt
b Licensed in Missourt

++ Licensed in South Carolina

Apr 282020

April 27, 2020

Via Facsimile and US Mail

The Honorable Jenny Abbott Kitchings Clerk, 3(} {:m it @f A@pe@g!‘f’

South Carolina Court of Appeals

Post Office Box 11629

Columbia, South Carolina 29211

RE: Marsh Waterproofing, inc*,-_‘f{{és;:mmiént v. Steeple Two Notch Litd,, and
Hamilton Management Services Company, Ine., Appellants
Appellate Case No, 2019-001966

Dear Ms. Kitchings:

 Please accept this correspondence on behalf of Appellant Steeple Two Notch Lid.; and
Hamilton Management Services Company, Inc.. (hereinafter “Appellant”) in regard to the matter
captioned above. On April 23, 2020, counsel for Appellant spoke with representative Latoyla of

the South Carolina Court of Appeals regarding the applicability of the recent COVID-19 Order

dated March 20, 2020, more specifically the deadline extension associated. Due to recent
circumstances, and the interpretation of both the April 8%, 2020 Order in regard to the matter
above, as well as the March 20, 2020 Order in response to the COVID-19 Pandemic, counsel for
Appellant submits the following in his Motion for Extension of Deadline to File in regard to the
April 8, 2020 ten {10) day deadline for the notification of transcript status,

(1) Appeliant’s Motion for Extension of Deadline to File regarding notification of the transcript

status.
(2) Copy of correspondence with associated court reporter,

(3) Proof of service of the Motion for Extension of Deadline to File on the Respondent.
(4) Pursuant to the $.C. Supreme Court Order found in Appellate Case No, 2020-000447, entitled

“Operation of the Appellate Courts During the Coronavirus Emergency” dated March 20",
2020, a filing fee is not required.

3

James W, Saxton, Jr.#+

F:662.259.8464 F: 662.259.8464 * Licansed in Mississippl, Alabama,

of 4/

JAMES @ HARPERLITTLELAW . COM TERRY@HARPERUTILEL AW COM ANYEFHARPERUITTLELAW COM CLAY@HARPERLITTLELAW.CON SIMIE@BARPERLITTLELAW.COM
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With kindest regards, 1 am

Sincerely,

C. Clay Olson

ce: Albert A, Lacour 11
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RECEIVE]D)
Apr 282020

SC Court of Appeals

Date: 42712020
To: 8037341839
From:

Subject: FW: Marsh Waterproofing v. Steeple Two Notch/Marsh Waterproofing v. Main
Columbia/Marsh Waterproofing v. Steeple West Shockley

Ms. Kitchings,

Attached please find correspondence from Mr. Olson regarding the reference
cases. Should you have any questions or concerns, please do not hesitate to
contact our office.

<https://www.harperlittlelaw.com/>
Mandy Dunaway, Legal Assistant
800 College Hill Road, #5201
P. O. Box 3150
Oxford, Mississippi 38655
p: 662.234.0320

f: 662.259.8464

CONFIDENTIALITY NOTICE

The information contained in this e-mail message is legally privileged and
confidential information intended only for the use of the individual or
entity named above. Moreover, some or all of the content may be private or
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privileged. No such privilege is waived by your receipt of this e-mail in
error. If the reader of this message is not the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this
e-mail is strictly prohibited. If you have received this e-mail in error,
please immediately notify us by return email and delete this message from
your system.





