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Nominal Defendant.

) MOTION TO DISMISS
Defendants, ) ) A

) <
-and- ) RECEIVE]

)' -
SCANA CORP., ) \PR 2 32020

)

)

)

- SC Court of Appeals

The case is béf'o,r"e. the Court on two (2),motions’;ltﬁe defendants' SCRCP Rule 12 (é)
Motion to Dismiss, and Teresa Parler's SCRCP Rule 24 Motion to Intervene. |

Defendants.claim that a Rule 1,2 (c) dismissal of the underlying shareholder derivative
action is proper because all S"C‘ANA_ shares of stock were eliminated by the merger of SCANA
into Dominion Energy, Inc. Defendants contend that only shareholders who hold stock
"continuously" from the ‘t_i‘me of the alleged wrong through the conclusion of the derivative,
litigation have stariding to assert derivative claims. The defendants assert the rule in Johnson v -
Baldwin applies to.the present case. 221 SC 141, 645 S.E.2d 585 (1952). The Johhson V.
Baldwin rule provides that the right of a stockholder to maintain a derivative action against the
directors attaches to the ownership of ’st_ogik':a,n_d- does not exist apart from su_c_h ownership. If the
shares are loss, the action survives, but it is abated as to the former shareholder. "‘,th_re a
deriVative.actiQn is instituted, and thereafter the stock retired, the plaintiffs have no standing to
maintain the action, Id |

The defendants assert because of the mergér, no person remains who can have standing as a

shareholder to seek civil redress for the alleged wrongful conduct committed by SCANA's Board

of Directors and Officers.! Defendants seek not only to have their motion to dismiss granted,

1 Once the merger occurred, SCANA became a wholly — owned subsidiary of Dominion and all outstanding shares of.SC{l\NA common

stock were canceledand converted into a right to receive Dominion common shares. Defendant's memo. p. 2-3.

: e
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they also seek an‘entry of judgement in the defendants' favor on all claims based on a
~ determination of a lack of standing.

Teresa Parler, a holder of SCANA stoc'k,at all times relevant hereto prior to the merger
and, subsequent to the merger a Dominion sh_areholder, moves pursuant to SCRCP Rule 24 (a)
.and 24 (b) to have herself substituted as Plaintiff in the case brought by R. Wayne Todd. Todd
disposed of his stock prior to the merger. The deféndants' opposition to Parler's Motion to
Intervene is not based on a'_subs;antive 'cvilnalle'ng’e to her "right" (subsection a) to intervene or that
an abuse of discretion would oécﬁr_gra‘nting her permission (subSeCtion b) to intervene. Instead,
their challenge is because of, once again, 'the~metger. They attack her capacity to sue, arguing
that she lacks stgndir_lg‘ to intervene ndw;t_hat the merger is final. The defendants’ argument
opposing intervention is substantively the same argument supporting their SCRCP Rule 12 (c)
Métion to Dismiss.? |

After review of the written materials and legal authorities offered to this Court, and -

considering the arguments of the attorneys, Deféndants' SCRCP Rule 12 (c¢) Motion to Dismiss is

2 Originaliy, Defendants-asserted a second ground in opposition to Parler's intervention. They asserted intervention was improper

because of parallel and duplicative. litigation in federal court. Other than arguments being presented, not many details are known about any
pending federal case. This Court-previously denied'a SCRCP Rule.12’ (b) {8) motion. The. federal case known to this Court was dismissed without
a decision being reached on the merits. No mation to intervene was made in that particular case. In the federal case presented to this Court,
the judge referenced the "continuous ownership" rule from Johnson v. Baldwin, as being the “common law" in South Carolina. The "continuous
ownership" rule from Johnson v. Baldwin can be referred to-as the “common‘law" in South Carolina because the rule is “judicial precedent” or

"judge-made”. The common law Johnson'v; Baldwin "continuous ownership rule" does not embrace a factually blind and strict application of
the rule. In determining a loss of standing, the Johnson v. Baldwin.case does not' provnde for a factually-void automatic default of standing
exclusively in favor.of the surviving post-merger corporation. See Johnson, wherein the Court stated, "[t]o hold one is barred, does not mean
the cause of action disappeared....[A]nother with proger status must start a new". /d, p 150-151.

Through'the lawsuits assigned-to this Court as part of the South Carolina Business.Court program {including Crangle v. Marsh, etaal,
2017-CP-40-05791 and Todd v Marsh, et.al., 2017 CP-40-06621, etc.), allowmg the case to proceed in state court is the proper, more efficient
and better approach.

Broadly speakmg, derivative actions are equ:table in nature. Equitable principles justify the granting of the motion to intervene.

Prior class representative Todd sold his stock’ and did so prior to'the closing of the merger. Parler, however, was an owner of stock at the time
of the alleged civil, regulatory, and cnmmal wrongs complained of in the Complamt and unlike Todd, did not actively sell her stock before the
merger, closed. The wrongs as alleged.in the Complaint are'serious. The substantlve aspects of the claims against the defendants survive the
merger of SCANA and Dominion. Unlike the-assertion.made by the Defendants that judgement'should'be entered in their favor, the better
question'may be™ "who should be hamed the representative to: prosecute the civil claims asserted against the defendants?" Parler.is now a
Dominion shareholder. due 1o, as she contends, the involuntary:loss of her stock and forced merger. This Court previously addressed: SCRCP
Rules 12 (b) (6).and 23 (b} (1) motions.
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denied. Paler's SCRCP Rule 24 Motion to Intervene and to be substituted as Pl’aintiff_ for R.
Wayne Todd, is granted.

The caption of thisvca.se' is hereby amended as reflected in the'abofle AMENDED
CAPTION. Future reference to this ca'sé shall be as stated in the above AMENDED CAPTION
and the Complaint attached to Parler's Rule 2‘4‘ motion shall be designated as the Complaint in
:this matter.

Critical to this Court's decision is the standard of review to a SCRCP Rule 12 (c) motion
to dismiss. In reviewing the defendants' 12 (c) motion, this Court is required to view the
wrongful acts alleged in the Complaint against the defendants as true. The Complaint sets forth
| ‘'seventy eight (7-8)'enume'fatcd paragraphs that.—conteiin jurisdictional and factual 'r_ecitations
inlvolving each of the defendants that relate to the failure of a more.than nine billien dollar
($9;000,000,000.00) nuclear power construction project. As detailed in the Co'mplaint, a direct
gnd proximate result of the defendants’ malfeasance and their subsequent-acts of wrongful
concealment and purposeful deception, SCANA.IOSt over two billion dollars
($2,000,000,000.00) in value.

| A brief review of the facts establish that the defendants were members of the bOard-of o
directors and certain eXecSﬁvé officers of SCANA, a South Carolina regulated public utility
company. The allegations against the défeﬁdants Aate'_ back to 2007 and include »th‘eir million
‘dollar plus efforts of'effect_in_g publi_cipiol‘icy in South Carolina'by.securihg passage of legislation
(South Carolina Base Load Rate Act—“BLRA”). This legislation allowed SCANA to payl for
the construction of .th'e rhulti-billion dollar project by increasing rates on SCANA"S customers in
advance of the actual construction. Moreover, in the event that the multi-billion dollar project

had to be abandoned, the BLRA gave SCANA the oppoftunity'to avoid the wasted cost and
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expenses of the failed construction by passing the cost and expenses onto the customers. All
SCANA customers are persons or businesses in South Carolina and Georgia.

The allegations include that, using the parlance of the BLRA, the defendants abandoned
their duty of oversite and acc’:ountability'qf the. rﬂultisbi_llion,dollar nuclear power construction
project. Significantly, the allegations include that the defendants systematically mislead the -
investing public and that the defendants concealed the complications surrounding the
construction and financing of the project. The allegations also include, among other sefi‘ous
items, the purposeful non-disclosure of info@ation to regulators and shareholders, including the
non-disclosure of a very cr1t1ca1 audit report, the “Bechtel Audit.” The allegatlons are that for
over elghteen (1 8) months the substance of the Bechtel report was purposefully concealed until
the defendants were forced to release the report by the governor. This report revealed the project
was facing serious design, construction, and _coSt issues. The allegations also include that while
the defendants were either making, or allowing to be made, false and material statements about
the nuclear power plant C0nst;pcti'on 'prbj ect, the defendanté‘ béard,paid “lavish bonuses” to
certain ﬁve’(S)‘evxacutives as "performance bonuses" exceeding twenty one million dollar:s
($21,000,000.00). The allegations inclﬁde that as a result of the civil, regulatory and/or criminal
wrongdoings of the board and certain officers, the value of the stock substantially decreased and,
signiﬁca_ﬁtly_, a waste of nine billion dollérs (__$9,000,00Q,OO0.00) occurred.

Even though the .partie's have been before thi.s Court on various motions, the defendants
have made no-challenge to the factual allegations. Again, the standard of review for the SCRCP
Rule 12 (c) motioﬁ feqﬁires this Court to view all properly pleaded factual allegations as

admitted by these defendants and as _tfue. Falk v. Sadler, 341 S.C. 281, 533 S.E.2d 350 (Ct. App.
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2000).3 Thus, based on the standard of review of a 12 (c) motion and the_defendants‘ deafening
silence to counter the very s"erious and substantial allegations of wrongdoing, malfeasance, self-
reward, deception, and concealment made against them in the Complaint, this Court must
scrutinize the present mo'tiqn,thrbugh alens Ithat' views the Specjﬁc.facts of wrongful conduct as
true and, thué,' in dding 50, 'concluding that the theo_ries o]f culpab'ilkit'y4 asserted against the
defendants as being substantially and materially supported by those facts. Id.

More specific to the present motion, the defendants assert that the "continuous
ownership" rule from the Johnson v. Baldwin case can be used as a shield to protect them from

»civ'il accountability for the wrongful acts cc;ntained in the Complaint. They contend that the
merger eliminated all AS'CANA stock, and thus, Todd, Parler and all other SCANA stockholders
now lack standing to pursue the claims against the defendants. As aresult, they desire the
t_eifmi'natib‘n of this case- without any inqﬁufry_ in’tqthe merits of the éliegati_on_-.

Broadly. speakih‘g, a sharéhqld'c‘r derivative suit is an equitable action in which a pléintiff
shareholder seeks to force-a corpofgtion tb assert a corporate right when corporate management
has refused to hold accountable the individuals_ who have harmed the corporation. By its nature,
a derivative action ébntemp_lates the need for a third party to bring the action because the
corporation will not sue itself. The shéreholder derivative action provides a procedural vehicle
by which a shareholder may obtain relief for a wrong to the corporation when the corpdratjon is

under the control of the persons who have )committed the'wfong. A shareholder, however, may

3 A Rule 12 {¢) dismissal is a drastic procedure; when a fact is well pleaded, any inference of law or conclusions of fact that may

properly arise therefrom are to be regarded as embraced in the averment. Pleadings in a case should be construed liberally so that substantial
justiceis accomplished between the parties. A Rule 12 {c) motion-admits the well.pleaded,facts in the Complalnt and a-court must take those
facts as'true, Generally, lmportant questions of novel.impression should not be decided on a motion to dismiss. This general rule against
deciding.a case on a motion to dismiss is more important and vital to the administration of justice when the development of the record is
neéded to aid in the proper resolution of-the issues before a court. See, Evans v. State, 344 S.C. 60, 543 $.E.2d 551(2001).

4 Theories of liability are Breach of Fiduciary Duties of good faith, loyalty, due and reasonable inquiry and oversight; Gross
Mismanagement; and Unjust Enrichment as to Marsh, Addison and Byrne. {Complaint pp 18-20). )

6
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not maintain a derivative action.;uﬁle'SS',the shareholder adequately represents the interests-of the
other sharehold_"e’rs in enfOrCing_-.thé;_;i ghts: of lph,e,‘ corporation. Standing does not craft a remedy
for the ma'lf‘eas’»ance or déception; it tests ;thé appropriateness of the driver of the legal vehicle
searching for’ aremedy.> SCRCP Rule 23 standing a'pplibesi,'equi'tgblevprihciples in an effortto
determine who is in the bet_te:r;;positionftlo ‘prosecute thé case.®

A déterrnin,atibn- of,_srta‘x‘.lvdi_ng}_v(who may bej-thc named plaint_iff in a derivative lawsuit)is
‘made pursuant:to; SCRCP R_u)l‘e__v 23 ;Afcv_i'e‘quate‘ representation requir‘e’s__ft‘hat the pléiinfi_ff ina
derivative suit have interests substantially the same as other sharehclders when the plaintiff
purports to represent. To ensure a plaintiff attémpting to bringa sharéhél'der derivative action
possesses the requisite interest to bring an aétibn on behalf of the corporation, a plaintiff mu\s't
satisfy certain 'stand'ir,lg' reguire'ménts,befoﬁe she may maintain-a derivative action. The nﬂ'e from
Johnson'is. jusf orie} eq’_ui'tab‘lev 'r‘ul;ev_,t"hat- assuxféS'that a‘pllra“intiff can fairly and adequately advocate
for the rights of the ‘,,sha‘rehoide"r'siaf;fe_g’:tégl‘iby~‘e'gregi9.11.S managements and/or director's.
misconduct, F'ro\m> the infovx_‘mat‘i__onifprovidedi’b'y'the parties, no support can be found for the
“conclusion that the Johnson v Baldwin "continuous ownership" rule was meant to be used by
égregiously offéndingbfﬁcersah,_d-direc{:t_()rsl@s’;ta factually blind gﬁet-out.-of-j a{i'lffrée ca_fd7 to
a’utornatib'ally avoid accountability for their ,a»c‘tion:s.‘ As previously noted, Johnson v Baldwin
does not kill:the ‘éause,_of action: it Survivéé. :

Whethier the present claims against the defendant'.s‘temiinate based on the assertion of a
lack of standing caused by the mefgér of :S:CA_NA.intQ Dominion depends upon how South

Carolina jurisprudence yieWsthe-present:merg_er_and the accompanying conversion of stock upon

5 Contra, In'Re: SCANA Corporation Derivative Litigation, C/A No. 3: 17-3 66 MBS Order, August 26, 2019, p.4.

¢ The futility of demand on the corporate directors has already been. addressed by this Court.

’ Cambridge chﬂonary, noun, meaning, something that:allows you to avmd an unpleasant result of your actions, for example-a pumshment or
duty. https://dictionary. cambndge org/dlctuonary/enghsh
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a shareholder's right to maintain the derivative suit based updn the facts presently before this
Court. Inlight o.f the admitted factual allegations from the Complaint, the reasonable inferences
from these facts, the, éllegations that the merger and ac_companyihg conversion of stock were

- orchestrated by melboard' of directors in-an effort to avoid élccountability,, and the information,
although limited at this j_unctu;'é_, that supports those allegations related to the merger, South
Carolina jurisprudence and the Johnson v. Baldwin rule, will not terminate the present litigation.

The continuous ownership rule from Johnson v. Baldwin is significant to resolving the
issue presently before this Court, but it is not, and should not be, the end of an analysis under
'South Carolina jnurislprq_c‘lence relatgd to the present derivative 'litigation.

In other words, the question preséntcd by the parties is whether South Carolina will
follow an absc)lutev and strict application of the so-c’élled "continuous ownership rule," which
requires the Plaintiff in a derivative suit to maintain thevir stock ownership at all times throughout
the course of 'llit'igati‘on divorced from the facts of 'a'particular case; or follow an equitable
application of the continuous 'OWneféhip r.ulethat‘. conside;rs' the particular facts of'a case; or will
‘South Carolina not follow the continuous 6wnership rule at all: This Court's opiﬁion is that
South Carolina jurviAsp'rudence' requires a fact based equitable analysis in épplying the rule-in an
 effort.to determine who may properly serve as:the representative party in this deviation
shareholder liti gation.‘8

Asa baseline of analysis, South Carolfna does not blindly adhere to Delaware ‘corpora';te

law. Carolina First Corp. v. Whittle clearly establishes the willingness of South Carolina courts

-

8 The answer to the qpestion’of how the Johnson'v. Baldwin "‘c,ontinuous'qwnership',' rule will.apply to t_he:factual‘scenario;presented by the
present litigation can be‘:considere'd novel in South Carolina. Important questions of riovel impression should not be decided on a motionito
dismiss. Therefore, the better and proper:approach; and the one adopted by this Court, is to deny the defendants' motion‘to dismiss. if the
Johnson v. Baldwin rule were interided to be applied in an:absolute and strict manner, the Supreme Court's factual analysis of a derivative
shareholder's right of determining a fair market value'would have not-occurred. Johnson pp-590 —592. '

A
I
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to diverge from Delaware's application of corporate law where a failure to do s;) would create a
result that was either "too restricti‘vc" or "harsh." Carolina First Corp. V. Whittle, 343 S.C. 176,
192, 539 S.E.2d 402, 411 (Ct. App. 2000)..

The defend{arl/ts argue, though, that the :"co'ntinuous ownership“' rule is not simply implied

_in South Carolina law through the influence of Delaware law — they maintain that the rule is

actually followed under binding South Carolina law. In support of this notion, the defenc‘iavn,t’s»
refer this Court to an"opinion_ written by Ju_ge Roger M. Young of South Carolina Circuit Cc)uft.
This opinion is useful t‘o', the défendants 'iny;for'_ its-dicta. Judge Youngacknowledges that the

case dealt with Nevada law rathier than S"‘qu'th ,-Carol_ina law and speculated that "South Carolina

"t

would impose the 'continuous ownership rule. Es_faté of Jacquelin K. Stevenson v. Kavanaugh,
2013 WL 673728 (South Cé.rolir{x_a Court of Common Pleas for the Ninth Judicial Circuit,
January 18, 2013, Roger M. Young, Sr., Business Court J.). Anecdotally, Judge Young
recognized the present defendants’ argument of the wide adherence to the continuous ownership
rule, noting that thé rule was, "thé law in Nevada, Delaware, the federal courts, and is the
overwhelming majority rule." -Esttg(e of Jacquelin K. Stevenson v. Kavanaugh. Importantly, a
,cl’c;se examination of Judge Young's decision gives comfort and support to this Court's decision,
to-deny the present 12 (c) motion. The motion presented to Judge Young necessitated him to
perform a SCRCP Rule 56 motion for summary judgrnent analysis. In addressing the "fraud"™
exception, Judge Young noted that each of the four (4) former directors were deposed prior to his
grant of the motion to dismiss. |

As previously referenced, the defendants-rest their arguments upon the strict application

of the Johnson v. Baldwin rule. In Johnson the plaintiff sought to hold accountable the directors

of a corporation in which the plaintiff was a shareholder through a derivative suit. As here, the
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corporation merged into another. On the surface, Johnson is fa’Ctually similar and the Court does
remark on the requirement ,of*anership to standing:in-a derivative suit.

The Court.in Johnson cited no South vCa‘Iolina authorities in its discussion of the
ownership requirement for maintaining derivative suits. Despite the similarities between the

present case and Johnson, the plaintiff's argument is that the cases are distinguishable. This

Court agrees. In Johnson the_.plain’_ciff exercised his appraisal rights upon Iearning of the merger; |

like the. former.plaihtiff 'in the present lgwsu,it,‘t_h‘e plaintiff in Johnson made an éfﬁrrnativc; act to
divest himself of his shares in the corporation before the mergef. Plaintiff argues this makes
Johnson distinguishable. ther courts have agreed to examine facts underlying the plaintiff's
loss of shares and chosen to apply a modified continuous ownership rule rather than Delaware's
strict rule. Under the modified continuous ownership rule, followed by North Carolina and some
other states, a plaintiff ‘who takes affirmative steps to divest himself of stock ownership does *

- indeed lose s;tandiflg; on thé other hand, if the plaintiff objects to the merger, but maintains stock
owhership,- even as stock is converted into shares in the new merged corporation, the plaintiff
can maintain his derivative suit. Generally, this Court agrees and this approach seems more
appropriate, equitable-and fair.

This Court observes that South Carolina's business court system and corporate code are
more akin to North Carolina's than to Dela\'fvare's. In the few cases mentioned, though, South
Carolina'case'law provides more compelling justification for following North Carolina's lead. In
Johnson, for instance, the C_ourt'-s understanding of a loss of standing in a derivative suit was
such that, "If there is-aloss of status, the action abates so far as the stockholder bringing the
action is concerned, although the case of action itself survives." Id. The defendants' assert that

the Johnson court cited cases in which shareholders had, in fact, done their best to maintain their
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stock ownership. However, the’ J‘éhpS‘oﬁ Court'éaéknowledgement.of the cause of »actio,r’fsz
survival, albeit‘fhrough.a'differeht ﬁl'aintiff,, seems inapposite with the facts of the pre'sgnt case,
Whereixi a merger involuiztarilyI divests all 'Sharéholders of stock in the old corporation, and thus
extinguishes all standing to sue derivatively on behalf of the former corporation, no matter what
actions.-ité_dgfectOrs had taken. Under the facts of the present case, a strict application of rule, as
is discusséd,here_in,_ allows the culpable directors who have admittedly caused serious harm to the
'corporation'to, once again, harm-the corporation by man‘ipulati_on of the merger process with
their own self intent to avoid accoyﬁt’ability_ by the assertion of "lack of standing."
| ' The language of Johnson, and its statement that the causes of action survives, does not
contemplate the total erasure of the fights of shareholders. Johnson does not establish South
Carolina's unflinching adherence to Delaware's strict continuous ownership rule. Moreover, and
probably more important to tiﬁe present decision, prior to appl'ying‘ a strict application of the rule,
the Johnson defendants, as in Stevenson v Kavanaugh case, had to explain their conduct to the
Court. In making this determination, the Court looks, again at Whittle, at whether the adherence
to Ijela\A;are’law would result in an outcome either "too restrictive" or "harsh." Carolina First
Corp. v. Whittle; 343 S.C. 176, 192,'539'S.E.2d 402, 411 (Ct. App. 2000). Compounding the
harshness ivn the »pr'esenvt.case isthe usevofbthe legislature in funding the project through the
passage of the BLRA, and that these defendants purposely mislead the members of state
government when they knew the project was failing. Additionally, as a result of the dcfendants’
misconduct, the company's financial value bécame depressed by billions of dollars.
AS’vmentioned, concerns that dictate denial of the invocation of a lack of standing with the

present motions are the issues raised about the defendants' alleged manipulation of the merger as
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a means to 'yvrorigfully shield themselves from accountability and to escape liability.. Plaintiff

~

asserts that;

[1]n & tranisparent bid-to escape.liability, Defendants negotiated and.
approved the sale of SCANA to-Dominion for inadequate -
consideration at a time when SCANA's stock price was depressed as a
result of their wrongdoing in connection with the failed nuclear
project. The individual defendants negotiated an indemnification
provision that goes so far to protect them from liability related to
criminal proceedings regarding the failed nuclear project.

, .

The above quoted language‘apﬁe‘aréd» in part of the plaintiff's argiment opposihg,th_e .
granting of the defendant's motion. Therefore, as an argument the language does not cérry the
weight of the admitted facts derived from the uncontesteciallegatidns of the Complaint.
Nevertheless, the defendants offered the actual merger document to this Court. The above
language and the inference of 'i'napprép(iate self-motivated maﬁipulation‘of fhe merger by the
defendants is made more true due td pl_ai_h language from the merger document contained in

N

Section 508; Indemnification: Directors' and Officers' Insurance. These defendants negotiated

and obtained from Dominion "full indemnity" and are "held harmless" from any and all claims or
proceedings, including "criminal," and any and all cost and expenses, including attorney fees.
One of many obligations Dominion promiséd these deferidants was to maintain a "D&O

Insurance™ policy that they.agreed to pay a premium of up to 300%.of the aggregate amount of

v
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the annual premium currently paid by SCANA.® Based on the likelihood of fhe trluth of the
matters asserted in Parler's arguments, the defendants 12 (c) motion should be denied and the
case proceed with discovery:.

Based on the above, the defendants' Motion to Dismiss is denied and Parler's Motion to

Intervene is granted,

IT IS SO ORDERED.

J Mark Hayes/n/
/7 Circuit Court Judge
/ South Carolina Business Court

Date: March / S , 2020.

s The plain Ianguage of this Indemnification’ wetghs, from an equitable position, against a strict application of the Delaware rule to the

present case. Moreover, this provrsnon from the merger agreement can be read as the defendants having anticipated the claims of prior
shareholders because they created a provision in'theimerger agreement addressing the payment of them. Weighing the equities, it-appears the
burden upon the defendants will: be insignificant with the case moving forward: On its face, the indemnification fanguage gave the defendants

_ substantial'benefits that extend well beyond the life of the corporation. The indemnification language has no rational relationship to any value
_received by SCANA or its.shareholders.

The indemnification language- ralses more issues-of se|f~dealmg and conflicts-of-interest than it solves. On its face, the merger
document reads that:it extended additional benefts and protection to the culpablé: officers in addition to their twenty-one million dollars
{$21,000,000.00) performance bonuses.

A factual concern is the weapomzatlon of the mergerby these defendants in an effort to improperly shield themselves from any
accountablllty The proper inquiry will examine the: degree of which.the merger has been contaminated by a self-serving and unethical
motivation related to the underlying litigation's original claims and how those facts effect who properly may, or may not, have standing to
pursue the claims against the defendants.
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