STATE OF SOUTH 'C;AROLINA ) IN THE COURT OF COMMON PLEAS
) FOR"TH_E. NINTH J UDICIAL CIRCUIT
COUNTY OF BERKELEY ) © CASE'NO.: 2014-CP-08-2757
' _ )
Portrait Homes - South.Carolina, LLC and )
Portrait Homes - Persimmon Hill, LLC, )
)
Plaintiffs, )
)
V. )
)
* Penngylvania National Mutual Casualty )
Insurance Company and The Pérsimmon ) :
Hill Homeowners Association, Inc., ) , Order
) Regarding Additional Tnsured Coverage
Deéfendants, )
: )
)
)
. The Persimmon Hill Homeowners )
Association, Inc., )
' )
Third-Party Plaintiff, )
)
V. ) v dr Ok
. ) o
Jose Castillo d/bfa JJA Framing and JJA. ) AP R2 7 2000
. Construction, Inc. d/b/a JJA Framing, ) S 3
) C Court o Appeays
Third-Party Defendants. )
_ _ )

This case has its roots in prior litigation involving a townhdme.de"w’;l‘c')_pfnent where
significant construction defects and resulting damages were—diSCO‘}eréd yé‘ars_-éftétfwork was
) conipleted. The Court.is asked to decide who must sho’ulﬁef the ﬁ.nancial burden for the
damages caused by the framer’skshocid-y work: the developer/general contractor wlio oversaw
construction but perfo;nled no actual construction work, or'the insurer for thg framer—a
subcontractor who played a starring role in contributing to thany of the problems. giving rise 1o

* the underlying construction defect litigation. For,differqnt.1"eias'_oij1s,fthé.'insur‘erlfo‘r'the.ffamef
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' refused 1o defend either the framer or the developer/general cantractor in the underlying lawsuits
and paid no money On‘-ﬁ-éhalf of eitlier to résolve the claims against them. ’

In this lawsuit, the developer/general contractor seeks to force the framer’s insurer to
reimburse the developer/general -contractpr- for a portion of the defense costs and for the
' s_étt,i'emcnt.paid on the developer/general contractor’s behalf to buy peace. The outcome tumns
on the.interconnecting rélationships among the developer/general contractor, the framer, and the
framer’s insurer. The controlling documents. governing those relationships are the contracts
between the devélopcrlgelneral contractor and the framer, and the insurance policies issued by the
- framer’s insurer under which the devclqper/ gen_c;lral contractor claims coverage.as an additional
insured. But there are many other documents that one by one shape the outéome in this case and
point the direction to where responsibility for the loss ultimately should fall. Common sense

and.good faith guide the analysis as the Court seeks to honor the intent ofthe parties to the

. contracts at issue;and seeks:td-elevate sibstance over form.

o -.;I‘_.SOGE:}.View of the Parties and the Court’s Pecision

Portrait qurge‘e:?g-\*Sfd‘uthi'C\a;c‘;[:i‘:ha, LLC and Portrait Homes - Persimmon Hill, LLC
(“Portrait ’HO[{IGS”.) oversaw development and constructiono% a townhome cox’mﬁunity in
Berkeley County known as-Persimmon Hill. Portrait Homes brought this. lawsuit against
Penns?{lvania National Mutual‘Casualty. Insurance Company (“Penn National™) seeking coverage
as an additional insured under multiple commercial general liability policies issued by Penn
National initially to Jose Castillo d/b/a JJA F ralﬁing Company and then to JJA Construction,
Inc., who was also alleé‘gd to have been doing business as JJA 'Eraming.-

Portrait Homes had hired,JJA.Fr'am-ing as a subcontractor to perform the majority of the

framing work at the Persimmon Hill project. Years after the project was completed, the

N
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Persimmon Hill Homeowners Association, Inc. and a class of unit.owners sued Portrait Homes
based in part on allegedly defective work performed by JJA Framing. Pé'rtfailt Hoimes initially '
sought in this case to require Penn National to part'ici;-)ate-in_vPortrait Homes’s defense’in the
funderl‘y'ing lawsuits. After the claims in the underlying lawsuits agaillst-'Po}trgait Homes were
settled, Portrait Homes amended its pleadings in this case to seek damages for breach of the duty
to-indemnify as well as. for bréach. of the duty to defend.

The Court concludes Penn National breached its duty to defend, its duty to indefmnify,
and acted in bad faith by denying Portrait Homes’s claim to be an additional ins{lr?d‘,undgr five ’
of the Penn Nationalipolicies. Portrait Homes is e‘nt-itled to recaver the attorney’sfeés.and costs
it spént. i defending the' un’dérlying lavwsuits and the amount paid to settle the _&;Ieiims,(up. 10 Penn
National’s policy limits). Portrait Homes:i§ also entitled-to prejudgment int’e_rest‘dn both _
awards. Finally, Portrait Homes.is emit-léd to recover its attorney’s fees and costs incurred in
successfully pursuing the coverage claim in this case and puﬁ-itk_ive damages.

1I. Factual Backeround

A. JA Framing

Jose Castillo owned and operated a framing businéss. known as JI A-Fra_mjgg, In 2002,
the business had a mailing address of 3000 C_o!va_ra Parkway, Charlotte, iNC'28269‘. A
Framing began working as a subcontractoi for the Portrait Honmies organization ir}_‘No_rt_h
Carolina. After JJA F-rz;lning began working for Portrait Homes on multipie projects in the
Charleston area, JJA Ffﬁming'moved: to thié area,

One of the projects JJA Framing worked on as a subcontractor to Portra_it_'"i'-_'.!omes was the
Persimmon Hill projeﬁt in Berkeléy County. The Persimmon Hill project was a large

development, ultimately‘consisting of 388 townhome units. it 74 buildings. AN Framing was:
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responsible for installing the wooden.framing members, the windows and doors, the flashing -

around the windows and doors, and the secondary weather barrier, JJ A Framing was the

1

- primary framer and framed the vast majority 6f the units in the Persimmon Hill development

(Trial Transcript, p. 458, lines 9-16: Shawn Belcher: Trial Transcript IT; p. 358 lines 20-23: Jose
Castillo).

In December 2004—swhile JJA Framing was working at the Persimmon Hill Project—

- articles of incorporation for JJA Construction: Inc. were filed with the North Carolina Secretary

of State’s Office (Defendant’s Exhibit 62). Castillo testified the solé proprietorship known as
JJA Framing and the corparation JJA Construction Inc. were the same business.and.a singular

entity. They “had the same location, same employees, same trucks, same telephone number and

. same federal ID numbér[.]” (Trial Transcript 11, p. 357, tine 5 - p. 358, line 1 1.

B. Portrait Homes’s Risk Management Program'
Shawn Belcher, the Purchasing and Estimating Manager for- the Charleston Division of

Portrait Homes from January 2004 through June 2009, testified Portrait Homes relied exclusively

_6n.subconfractors to-conistruct the dwelling units; Portrait Homes performed noné of that work

using its employees (Trial Transcript, p. 451, lines 11-19). Portrait Homes's relian‘cq on
subcontractors to perform the actual construction for which it was ultimately responsib[elle&
Portrait Homes vulnerable 1o claims and lawsuits arising fron1 a subcontractor’s deféctive work.
Portrait HOI;’K’:S soughtto reduce those risks in two ways: first, by rcquiring each
subcontractor to defend and indemnify Portrai'_t Homes for claims and lawsuits arising from the

subcontractor's work; and second, by requiring each subcontractor te have Portrait Homes

named.as an additional insured-on the subcontractor’s liability insurance policies. (Trial

Transcript, p. 451, line 20 - p. 452, line 12).. Portrait Homies's two-pronged, belr and suspenders
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approach is common in the construction industry. See genérally Donald S. Malicki and Jack P.
Gibson, Th.e Additional Insiired Handboolk 57-60 (7th ed. 20 i3').

Portrait Homes sought to accornplish both prongs through two types of contracts it
entered with subcontractors. First, a contract called a Master Agreement, whichi‘was a gateway
document that qualified a subcontractor to work for Portrait Homés on any project, was.

executed. Second, a'contract called a Housing and Purchase Order Contract, which was specific

1

to.a particular project, was executed. Belcher testified both contracts had to'bé in place before a-

subcontractor could work on a project orget paid for any work on a particular project. Belcher
testified the form of the contracts would besperiedically updated, but the substance of the hold

harmless and insurance requirements did not:change. The Housing and Purchase Order

Contract could also be updated during the course of:a project }f, among other reasons, the pr-i'cihg‘

for the work or the scope of the work changed. Belcher testified both contracts governed-a
subcontractor’s work at d particular project (Trial Transcribt, p. 449, ling 1 - p: 451, line:3),-and
the hold harmless and insurz}nce obligations in the Housing and Purchase Order-Contract and in
the Master Agreement were. intended to bé complementary (Ttial Transcript, p. 436, lines 2-21).
Belcher identified a Master Agreen‘leﬂ't b.el*;veen Pc;rtrait Homes and Jose Castillo d/b/a
JJA Framing dated October 25, 2002 (Rlaintiff’s Exhibit 37).“ Belcher verified the signature of”
the Portrait Homes r_ep;_@sen_tativé as well ag Castillo’s signature (Trial-"-_[‘l“ah‘scr_iijt-,‘p..46’1@, line 18

- p. 462, line 1).' Thehold harniless and insurance requirements were contained:in Section 8

* and provided in part:

with, xub:.ontr'u.tors and ovemecmu contracts with 1 the subcontmclors—uhke JA Frammﬁ—who were alrsady in
place when he was hired (Tnal Transcript, p. 446, line 5 -p. 447, line 3). Belcher testified he dealt personatly with.
Jose Castillo (and his son) on behalf of JJA Framing (Trial Transcript, p. 457, line [0 - p. 459, line 8).
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I

8.1. The Work performed, materials furnished or seryides provided tinder this |
Agreément by the Contractor shall be at the risk of the Contractor exclusively.
To the fullest extent permitted by law, Contractor shall indemnify, defend(at
Contractor’s sole expense) and hold harmless Portrait, affiliated compatiies of
Portrait, their partners, joint ventures, representatives, members, designees,
officers, directors, shareholders, cmployees, agents, successors, and aSSIgns
(“Indemnified Parties”). from and dgainst any and alt claims for bodily i injury or
-death, damage to property, demands, damages, actions, causes of action, suits,
losses, judgments, obligations-and any liabilities, costs. and expenses-(including
but not timited to investigative and repair costs, attomeys fees and costs; and.
consultants’ fees and cos__ts) {**Claims™) which arise or are in any way connected
with the. Work: performed Materials furnished, or Services provided under this
JApreement or any purchase order:contract, contract, or memorandum executed
pursuant to this. Agreement by Contractor or its agents.

8.3, Upon execution of this Agreement,, and prior to Contractor’s commencing
{in the broadest possible sense of the word) any work or services or supplies, the
Contractor shall carry general liability insurance and the Coritractor shall
provide Portrait.with a Certificate of Insurance naming Portrait as an additional
inswred hereunder, The coverage available fo Portrait as an additional insured,
shall not be less than $1,000,000 combined single limit.per occurrence and a
$1;000,000 general aggregate providing coverage for completed pperations .

8.4. The insurance coverage required under paragraph 8.3 shall be of sufficient

‘type; scope,-anid ditation to ensure coverage of the Contractor and Portrait for
liability related to any manifestation date. w1thm the applicable statutes of
limitation and/or repose .. .

(Plaintiff’s Exhibit 37) (emphasis added).

Belcher-also identified the Housing arid Purchase-Order Contract between Portrait Homes

and JJTA Framinég api)lica_ble to the-Persifnmon Hill project (Plaintiff*s Exhibit 38). The

subcontractor is identified on the first page as “JJA Framing,” and Jose A. Castilio’s signature is

written below the subcontractor’s name (“JJA Framing”) in the si'g_ﬁature block. The contract is

"

dated March 6, 20022 Belcher verified the signature of the Portrait Homes representative as.

well as Castillo’s signature. A scope of work for the framing (Plaintiff’s Exhibit 39)and a

z Thc e.arhest certificate of occupancy for the units worked on by JJA: Frtmmg is December |8, "003 (Defend'mt s

Exhibit 4 l)
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standard billing sheet: (j[’i_aintiff-" s Exhibit 40) were also signed by the parties and attached to.the.
Housing and Purchase Order Contract.

‘The contract was.amended in August 2003 when the scope of work (Plaintiff’s Exhibit
41).and standard billing sheet (Plaintiff”s Exhibit 42) were.changed. Belcher verified the initials
of the Portrait Homies representative as wellas Castillo’s initials next to the handwritten

amendment. The contract was amended again in February 2004. Belcher verified his initials
and Castillo’s initials next to that amendnient (Trial Transcript, p. 468, ling 9 - p. 470, line 4).

The Housing and Purchase Order Contract contains sections addressing the hiold harmless
and insurance requiremerits. The minimum. insurance limits arersét odut in the beginning of
" Paragraph 7A followed by:

Together with 'such other insurance.and coverages as.Contractor by written
naotice prior to the commencement of the Work shall have directed the
Subcontractorto carry and-maintain.

B. Subcontractor shall not commence the Work unless and until it has . obtained
. the above insurance and delivered to Contractor a certificate or memorandir
évidencing such coverage (including the name. of the: ¢arricr, policy number,,
limits and expiration date) and evidencing payment thereof by Subcontractor, and
naming the Contractor, the owner of the project and any.additional parties; as

additional insured.

C. All insurance-and caverages shall-be in form and substance, and issued by
credit rated companies, satisfactory to Conltractor.

- (Plaintiff’s Exhibit 38) (emphasis added). The document provides that “the terms and’
provisions of'this. Contract shall inure to and be binding upon Subcontractor's heir, exégutors,

legal representatives, successors and assigns.™ (Plaintiff’s Exhibit 38.p. 5).

In 2005, Portrait Homes received-a certificate of insurance prepared by the W. Lee Taylor

. Agency relating to the 2005-06 Perin National Policy. Below INSURED,

the following is typed: JJA Construction, Inc.
Jose A Castillo
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Near the bottom of the'forin, the fo}lowi‘ng is typed:

L.

thed 1

Portrait Homes - South Carolina, LLC and all whelly owned
subsidiarigs and Pasquinelli Managcment LLC are named as

addltlonal insureds.

Coverage includes contractual liability coverage..
Coverace shall be primary-and non-contributory and includes a 71
1145 0105 and 71 0741 0105. (attached)

Endorsément 71 11 45 61 05 is attached to the certificate of insurance (Plaintiff’s. Exhibit 5).

C. Penn National Policies

Penn National issued the following policies:

e e,

Policy AT _
_ Period Named [nsured Endorsement | Notes
.| 12/05/02-03 | JTA FRAMING COMPANY | CG 20 37 Al limited to Ceritex Homes
.CASTILLO JOSE D/B/A | 7 '
12/05/03-04. | JJA FRAMING COMPANY | CG 20 37 Al for PasquinellifPortrait added
. CASTILLO JOSE D/B/A | during policy term
| [2/05/04-05 | JJA FRAMING COMPANY | G 20 37 Change in named insured effective
B CASTILLOJOSED/B/A | 03/02/05 to JTA Construction Inc
12/05/05-06 | JJA CONSTRUCTION INC | 71 11 45 | 01/05 Version of 71 11 45
| 12/05/06-07 | 3JA CONSTRUCTION INC | 711145 01/05 Version of 71 11 45
12/05/07-08 | JIA CONSTRUCTION INC |71 1145 09/06 Version of 71 11 45; policy

cancelled effective 01/31/08 Kt

NA

'N 07/081’08»09 I JJA FRAMING COMPANY Change in named-insured fo JJA_ .
: Construction Inc. effective 7

- : 1 e .| 08/05/08

| 07/09/09-10 | JJA CONSTRUCTION INC | N/A |

All the policies were placed with Penn Nalion‘al‘ through the W, Lee Taylor Agency located in

Charleston.

D. The Underlying Lawsuits

In 2012, the Persimmon Hill HOA and a class of unit owners filed separate lawsiiits

-against-Portrait Homes - South Carolina;_ LLC; Portrait Homes - Persimmon Hitl, LLC; and
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Pasquinelli Homebuilding, LLC seeking to recover for construction defects at thé Persimmon
Hill project. InMarch 2013,.amerided pleadings were filed adding a large ‘nun;b‘er-of
subcontractors who had worked on the project, including JJA C-onéjtruétion, Ine. d/b/a JIA
" Framing and Jose Castillo ci/bz‘a JJA Framing. ‘The amcncied__ pleadings alleged that JTA
Construction, Inc. d/bfa JJA Framing and Jose Castillo d/b/a JJA Framing installed fr'ﬂmih_g_,
wﬁgio‘ws and doors, ‘second‘ar‘y weather barriér, and window and door flashings at the
towrnhomes located at the Persimmon Hill project. The aménded i)leadings allegéd the
* negligence of the defendants—including JJA Construction, Inc.d/b/a JJA Framing and Jose
Castillo d/b/a JJA Framihg—haci*cause‘d damages to the plaintiffs caused by continuous exposure
to moisture and water intrusion “resulting in damage ta walls, deterioration, and other damages
to the finishes and structural elements of the townhomes” as wc[[. as. “the l‘o;ss of use and
. enjoyment of their property by virtue of the de‘fecté_ and damages aforesaid.” (Plaintiff’s Exhibit
3, pp. 36-37; Plaintiff's Exhibit 4, p. 41).

Hood Law Firm was hired to defend Portrait Homes in the two cases: John-Blanton
O'Neal, IV, an attomcy-cm'rently with nineteen years of experience practicing mainly in the
. fields of construction law and insurance coverage work, was the lgad attorney re_sip&onsible for the
representation. C. Tyson Nettles was one of the attorneys with Hood Law: Firm working under
O’Neal.

E. Portrait Homes’s Tendér and Penn Nationalls Res_noﬁse.

In reviewing the documents relating to the Persimmon Hill project, the attorneys at the:
Hood Law Firm found the certificate of insurance referencing the 05-06 policy issued by Penn
Nationial. In June 2013, Nettles. wrote Penn National and noted it was believed that JJA

Framing’s work contributed to the damages alleged in the lawsuits' and demanded a defensé and
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indemnification as an-additional insured under the Penn National poelicy on b;ehalf of Portrait
H'o‘m'es_”(Pla'ihtiff" s Exhibit 6). Thelettercontained-a CD with thé amended pleadings in\both
cases and various other documents, dncluding the plaintiffs’ expert Robert Sisnroy’s report.
The tender letter was received by Penn National and assigned to claims adjuster Greg
Gross.  Gross was respdnsible for both the additional insured-claim by Portrait Hames and the
direct claim by the named insured. Gross began monitoring the claims to determine whether the
named insured had been served in the underlying lawsuits.
In the continuing‘ review of the d_oc.,umenté in Portrait Homes's files, the attorneys at
Hood Law Firm discovéi&gd another certificate of insurance referencing a different Penn National
policy issued te JJA Framing. The certificate of insurance referenced the 04-05 policy and also
referenced additional insured coverage (Plaintiff’s Exhibit 7). Based on this second certificate
. of insurance, Nettles sent another letter td Penn National in May-2014. The letter referenced the
palicy dates as shown on the certificate of insur‘ance and included a sharefile link to an updated
set of documents relating to the matter. Nettles repeated the demand contained in Kis first letter:
“Portrait is entitled to a:defense and to indemnification a:zs-an additional insured under the

_referenced policies forany and all sums that hereinafter are paid or expended by Portrait to

defend dgainst and to resolve these potential claims.” (Plaintiff’s;Exhibit 8).. .

On September 30, 2014, Gross responded on behalf of Penn National to Portrait Homes’s

t}an;der. Gross listed the two underlying lawsuits and stated Penn National’s understanding of
_ the facts: “Portrait Homes was the Generadl Contractor of the site. 1JA Construction, Inc. d/b/a
JJA Framing; Jose Castillo d/b/a JJA Framing (hereinafter, ‘JJA”) installed framing; windows;

doors; secondary weather barrier; and window and door flashings at the site.” Gross noted the

complaints alleged “various construction defects and resultant loss of use. The construction
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defects appear to be resultant in water intrusion and deterioration as a result.”™ Gross
acknowledged that the underlying lawsuits had been tendered for defense and for ifidemnity.
Gross ther stated Penn National’s coverage determination and the rationale for the decision;

This is-a completed operations type claim. As such, the sole

avenue to additional insured status would be through an

endorsement providing additional insured status for completed

operations. The above noted policies do not contain such an

endorsement. Accordingly, the tendering party, Portrait Homes-

South Carolina, LLC do not qualify as an additional insured. for

this o¢currence.  Therefore, Penn National Insurance is rejecting

thie af'or:memioned tender for defense and/or indemnity from

Portrait Homes-South Carolina, LLC at this time.
(Plaintiff's Exhibit 9) (emphasis added).

Gross's letter was the sole written communication ever sent by Penn National in response
to Portrait Homes's tender, and the rationale provided in Gross's letter was the sole basis.
provided to Portrait Homes. for the denial of the additional insured tender.
E. Present Case
In December 2014, Portrait Homes filéd this coverage litigation against Penn National

" and other insurers for other subcontractors seeking a defense in the underlying casés. The
claims against all of the other insurers were eventually resolved. After the claims against
Portrait Homes in the underlying cases were settled in the spring of 2016, the pleadings in this
case were amended to seek damages for breach of the duty td indemnify as well as damages for
- breach of the duty to defend.
The igsues were tried non-jury. The trial began in Februaiy. Following four days of

testimony, the trial was'recessed. The trial resumed in May and lasted another thiee days. The

issues are now ripe for adjudication.
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II. Portrait Homes Qualifies as an Additional Insured

‘Portrait Homes seeks status as an additional insured under the Penn National policies
based on two types.of endorsements: 71 11 45 entitled Automatic. Additional Insureds - Owners,
Contractors and Subcontractors (Completed Operations); and CG 20 37 entitled Additional

Insured - Owners, Lessees or Contractors - Completed Operations. Portrait Homes is entitled to
additional insured coverage under both t-yp_cs of endorsenents.

A. Endorsement 71 11 45

Endorsement 71 11 45° provides additional insured coverage- in material part as follows:
p g p

Any person(s). or organizations(s) (referred to below as additional
insured) with whom you are required in a writlen contract or
agréement to-name as an additional insured for the.“products-
completed operations hazard”, but only with respect to liability for
“bodily injury” or “property damage” caused, in whole or in part, by
“your work”, at the location or project designated and described in the
contract or agreement, performed for that additional insured and
included in the “products-completed opetations hazard™,

A person’s or organization’s status as an additiona] insured under this

endorsement ends when the obligation to provide additional insured

status for thé “products-completgd gpetations hazard”™ in the written

contract or agreement ends.
(Plaintiff’s. Exhibit 28: Endorsement 71 11 450105 and Plaintiff’s Exhibit 30: Endorsement 71
11 45 0906). Based on the Master Agreement and on the Housing and Purchase Order Contract,
Portrait Homes asserts it had sufficient written contracts to qualify as an additional insured under

this endorsement.

Adam Parsons, Penn National’s home office counsel, disagreed. In an email to Greg

¥ The endorsement is attached to the 2005/06, 2006/07, 2007/08 policies. The version on the last policy changes
from the edition promulgated in January 2005 (0103) to September 2006 (0906). For present purposes. there are no.
material differences between the two versions of the endorsement.
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Gross dated-September 11,2014—a few weeks prior to Gross sending the, denial letter on'behalf
of Penn N afibnal to Portrait Homes—Parsohs set out*his position for, why Portrait Homes didnot
qualify under Endorsement 71 11 45:

The first thing to notice is that there is no contract betiveen Portrait
Homes and JJA Framing. Inc, The only contract is between Portrait
tomes and Jose Castillo, an individual, who does business under the -
fictitious name JIA F raming. So.under any contract of insurance after
March 2, 2003, there is no written contract under which “you™ (JJA
Framing, Inc:) are required to name-Portrait Homes as an insured (as
wouldbe required by the 71 11 43).

(Plaintiff’s Exhibit 78, pp. I-2) (emphasis in original). Parsons summarized his position: “To.

* the extent that Portrait lomes demands insured status under a JJA Fraiming, Inc. policy, they are °

not afforded same because they have no contract with JJA Framing, Inc.”
The endorsement requires Portrait Homes to hiave a written contract with “yoﬁ", which is
stated in the commercial general liability coverage form in all the‘Penn Nati-onal; Q(jflit:ies-ito be.

. *“the Named Insured shown in the Declarations, an’d any othér per‘son or organization qualifing-as
a Named Insured under this policy.” (See; e.g.. Plaintiff's Exhibit 2, p. 40). Parsons contended
that‘because the named insured on the three policies to whicli Endorsement, 71 11 45 was
attached was. listed.as “JJA CONSTRUCTION INC,” and bécause the wr_ii’ten contract Portrait

. Homes had in place for the Persimmon Hill project was with "‘-;iT'J- A Framing” (or“‘Jose Castillo
d/b/a JJA Framing™), the wrilten contract w-a‘g not a sufficient written contract to qualify Portrait
Homes as an additional insured.

At trial, Penn National relied on Parsons'’s argument as the primary basis justifying the

_ denial of Portrait Homes’s tender with respect to Endorsemént71 11 45, Parsons’s argument

appears rational on the surface, tit Hi§-argument cannot withstand mild scrutiny. To-undérstand

4 Parsons mistakenly used the name A Framing, Inc. as opposed to JJA Congtruetion, Inc.
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why, we start on the Declarati‘ons Page.of each policy in which the named insured is listed as
“JJA CONSTRUCTION INC™. ’

Right belo‘_w the bok with the prep-“rinte,d language NAMED INSURED AND ADDRESS
in which JJA CONSTRUCTION INC and an address are typed in, the preprinted category
FORM OF BUSINESS ap;)cars. Penn National had to make a choice as-to the information to be
typed in afier those preprinted words, and Penn National chose the following as the: form of

_business to describe the.named insured: INDIVIDUAL. The discrepancy between the named
insured being listed with-“INC” in its na.me and the form of business being classified as an
individual (as opposed to a corporation) alerts us to the issue. The gentlest of tugs on that
coﬁtradictory“ thread would have caused Parsons’s argument to unravel.

Ha_d Parsons chosen to investigate the discrepancy on the Declarations Page by simply
reviéwing the documents in Penn Natioﬁ_al’s own underwriting file, he would have realized a -
critical point:  Jose Castillo d/b/a JJA Framing Company—the named insured under the first
three Penn National policies—was intended to continue to be insured under the policies issued in
the name of JJA Construction Inc. The full truth lay just below the surface, but Parsons chose
not to investigate the facts:that were in plain view in Penn National’s underwriting flle.s

In addition, had Paisons taken inte account the allegations in the underlying complaints
that Jose Castillo and JJA Construction Inc. were both dbingf business as JJA Framing, he vould
have realized his conclugion that the contract with JJA Framing did not implicate JIA

Construction Inc. was untenable.

3 Pargons admitted at trial he did not review the docuiments in the underwriting file as a part of his analysis of
Partrait Homes’s additional insured tender (Trial Transcript 11, p- 186, liné 13 - p. 187, line 13). Conversely, Gross
testified he.did review those documents (Trial Transcript, p- 229, lines 17-23),
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ILI Documents in Penn N'ational’s Underwriting File

To understand who'was.intended to be insured unidet the:policies issued in the name of
- JIA &J'Qnstmcti_on Inc., the documents in. Pepn National’s undetiwriting file néc‘d-_tg_ be
considered—beginningat'the beginning of the relationship. In December 2002, Jose Castillo

submitted a commercial insurance application through the Taylor Agency seeking commercial
general liability insuraﬁce:_ in the name of Jose Castillo d/b/a IJA :Frathing.(iomp&n-y (Plaintiff’s
. Exhibit [2). Ac'ting on the application, Penin National isstted-its. first policy effective 12/05/02-
03. The Declarations Page is a standard insurance form with blanks into which specific
information is typed, e. g po]icy number, poliey period, iusurc;‘, agent, etc. Below NAMED
INSURED, the following is typed in:

. JJA FRAMING COMPANY
CASTILLO JOSE DBA

After FORM OF BUSINESS, the following is typed in: TNDIVIDUAL
After BU—S[NESS DESCRIPTION, the following is typed in; 'CARPENTRY
On the next page, the business description is expanded:

" CARPENTRY - CONSTRUCTION OF RESIDENTIAL FROPERTY NOT EXCEEDING
THREE STORIES IN HEIGHT

The method for calculating the premium is typed inas: PREMIUM BASIS
‘ 65,000 PAYROLL

(Plaintitls Exhibit 13, pp. 1-2):

The policy was renewed effective 12/05/03-04. The same information as on the first
policy appears on the Declarations Page under the preprinted categor-i'gs,.for policy r;uillber,
named insured, form of business, business. description, and method for calculatmg premium
(Plaintiff"s. Exhibit 14, pp. 2-3).

The policy was rénewed effec’ti-ve4.l'2;‘05/04-'(J§ with thé same iufonnation"typed in-on the
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Declarations. Page (Plaintiff’s Exhibit l;], pp. 2-3).
‘On March 2, 2003, during the period in which the 2004-035 policy was in effect, the
Taylor Agency-submined to Penn National a request that the name on the policy be changed to
“IJA Construction, Inc.” Attached to the Taylor. Agency’s cover letter was a two-page
"document. On the first page, under PURPOSE (Check QOne), blanks appear to the left of a series
of categories. The first:category, which has a handwritten check in the adjacent blank, reads:
Name change only
Complete column A for former entity and column B for newly named entity
Complete only questions 1, 2 and 3 on page 2
A' quumn A and.column B have handwritten informatiqn filled in, and questions !, 2, and 3 (but
not 4, 5, and-6) on the sécond page have handwritten answers filled in. There is another

catégory on the first page inthe list several lines below “Name change only” which reads:

Formation of a new entity
Complete column A

There is no mark in the blank to the left ;)f that description. On the second page, a couple of
lines above Jose Castillo’s signature, “Jose A Castillo JJA Construction [nc.” is handwritten
after “Name of insured” (Plaintiff’s Exhibit 18).

Penn National issued Endorsement Number 1 effective 03/02/05 changing the name of
the mstired to JJA CONSTRUCTION H\iCﬂ Penn National did not charge an z;ddilional
premium for changing the narge (Plaintiff’s Exhibit 19).

The policy renewed effective 12/05/05-06. The named insured is now listed as. JJA
CONSTRUCTION INC. After FORM OF BUSINESS, the following is typed in:
.[NDI‘VIDUAL. In fact, none of the information on the Declarations Page—not the polic;y
number, form of businéss, business description, or premium basis=—changes. The exact same

information typed in on-the three prior policies is typed in again (Plaintiff's Exhibit 21, pp. 2:3).
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Endorsement 71 11 45 first appears on the  12/05/05-06 policy (Plaintiff's Exhibit 21, p- 29).
| ‘Penn National had the right to audit thé policies to detérmine whether the advance
premium charged when a policy was issued should be modified higher or lower based on actual
circ;mlstances'. Penn National chose to audit the 2005-06 policy. Penn National issued a
document c;ltitlcd General Liability Auditors Assignment CIOpyzdated 11/06/06 identifying the
. named insured as JTA CONS‘TRUC;TION INC and stating: INSURED IS INDIVIDUAL
(Plaintiff’s iixhibit 24). The tép of the first page has a note: As‘éignéd to'US Ins.- Phone
12/21/2006. Penn National’s umierwriting file contains a document with U'S INSURANCE
SERVICES on the top left and TELEPHONE AUDIT RE‘P-ORT oit the top right with-certain
" informiation below. Thg'*insu_red"i_s listed as TJA CONSTI’;UCTION INC with the effective dates.
of the 200506 policy and the poiicy number, An auditor is listed. Anaudit contact is listed:
Jose Castillo. A telephone number is listed.  Under Comments, the following has been
entered: “Insured is not incorporated - files taxes on a Schedule C” (Plaintiff’s Exhibit 25).

‘Based on lheinf&n‘-mation.obtained from the auditor‘, Penn National issued a General

Liabiljty Au‘ditVStai_emcn_t dated 02/27/07 with calculations showing.an additional premiun beéing
due. The named insured is listed as JJA CONSTRUCTION INC.along with INSURED 1S
INDIVIDUAL (Plaintiffs Exhibit 26).

The policy was renewed effective 12!05!06;07. The named insured. is listed as JJA
CONSTRUCTION INC. None of the information typed in under the other categaries—palicy
number, form of business, ‘business des_cri;tion, or premium basis-—clianges in any'way -
(Plaintiff’s Exhibit Zli). The 2006-07 policy also' contains Endorsement 71 L1 435 (Plaintiff’s
. Exhibit 27, p. 20).

The ppliéy {Qas renewed effective lg!OSfO?—OS. Thié naihed insured is listed as JJA
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CONSTRUCTION INC. None of the information typed in under the other categories—policy
- nimber, forn of Business, bustness description, or premiwm basis—changes in any way
(Plaintiff’s Exhibit 29). .Th,e 2007-08 policy also contains Endorsement 71 11 45 (Pldintiff’s
Exhibit 29, p. 23).

[n July 2008, a new application® was submitted by the Taylor Agency on behalf of IJA
Construction Inc. to Penn National (Plai.ntiff’ s Ej(hibit 32).

Penn ﬁational issued a new policy with a new policy number. The named insured was
listed as JJA FRAMING COMPANY. Theform of business continued to be listed as
INDTVIDUAL. The business description continued to be listed as CARPENTRY and the
- premium basis continued.to be listed as 6;5;000 PAYROLL (Plaintiff’s Exhibit 33). The 2008-

09 policy did not contain Endorsement 71 11 45 or any other type of endorsenient providing
additional insured coverage for complcted operations.
The policy was amended effective 08/15/08 to change.the name of the insured to JIA
~CONSTRUCTION INC. Penn National did not charge for changing the name (Plaintiff’s Exhibit -
33,p. 7. |
The policy was renewed effective 07/09/09-10. The named insured was listed as JJIA
CONSTRUCTION INC, All the other information on the Declarations Page remained the same
from the prior year (Plaintiff’s Exhibit 34). The 2009-10 policy did not- contain Endorsement 71
11 45 6rany other type of endorsement ﬁro@iding.additiqnal insured coverage for completed
operations.
The classification of IJA Construction Inc. on the Declarations Page as an Individual,

therefore, is merely the fip of the iceberg.: Once we look below the surface—as Parsons was

¢ The 2007-08 policy was canceled effective 0173 1/08 (Plaintiff's Exhibit 31).
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required to do but never did—the-small mountain of cor,robt)ratii-ng‘-evidenc_:e is casily seen. A
review of the documents in Peain National’s. underwriting file reveals the intent of the parties to
the insurance contracts—both the insured and the insurer—to have Jose Castillo d/b/a JIA
Framing Company continue to be insured under the policiés issued to JJA Construction Inc.
The change in the name of the insured from Jose Castillo d/b/a. JJA Framing Company to JJA

Construction Inc. was intended to-be a “name change only™ and not based on the Tf_'qu_at,ién ofa
new entity.

On the audit documeénts and on the Dec[aqation_s Page of every: policy issued by Penn
National after the name change effective March 2, 2005, Penn National identified the named
insured as an Individual. The classification of the form of business as an Individual on the
policies issued to JJA Construction Inc.—though seemingly contradictory—accurdtely reflected
the substance of who the parties intended to 'be i!’lSLlI‘Gd under the policies, Thus, while Parsons
was technically correct that Portrait Homes.did not have a written contract with the named
insured listed on the 2005-06, 2006-07, and 2007-08 policies, Parsons was substantively
incorrect because the plarty with whom Portiait Homes did have a contl'act%J ose Castillo-d/b/a
. JJA Framing—was intended to be irisured under those policies.

The Court finds ‘particular guidance in Auto-Owners hisurance Co. v. Rhodes, 405 S.C.
584,748 S.E.2d 781 (2013). An undetlying tort action was brought and a judgment:obtained
against Marion L. Eadon d/bfaC & B Fabrication. Eadon sought indemnity from Auto-Owners,
_ who had issued a commercial general fiability policy to two corporations, C & B Fabrication,
Ine. and Low Country Signs, Inc. The parties stipulated that both. corporati'ons‘d;i’d‘burshiness
under the trade name C & B Fabrication and the named insured under the policy would be

deemed to be listed accordingly. Jd. at §59, 748 S.E:2d at 789.
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Auto-Owners denied a duty to indemnify Eadon for his individual liability in the {awsuit
resulting from actions “performed in his individual rather than in his covered, cotporate
capacity.” /d. at597, 748 S.E.2d at 788. The Supreme Court rejected Auto-Owner’s argument
and held Auto-Owners -h_ad_ a duty to indemnify Eadon under the policy.’ The Supreme Court
stated: “The fact that Eadon operated his business under another name did not create a separate
legal entity for insurance purposes.” /d. at. 600, 748 S.E.2d at 789; see-also Williams v. South
Carolina Farm Bureau f’mgfua_[ Insurance Co., 251 S.C. 464, 469, 163 S.E.2d 212, 214(1968)

' (whether policy issued 10 “Ocean View Motel [a fictitious entity] ¢/o Mack A. Hamilton, Jr.
[lessee]” covered lessarsfowners not listed as insureds in policy after motel destroyed by fire was
question of fact forjury, and noting: “‘If it i3 clear an insurance company is not misled 4s to the
identity of the-applicant; there seems to be no reason why it should be allowed to avoid the risk
“on such account. Accordingly, an insurance.policy may be issued to one in a name-adopted by
him.)(quoting Americ_c-m Jurisprudence); Auwto-Owners Insurance Co. v. M&d:'son al Park West
Property Owners Association, Inc., 834 F. Supp. 2d 437, 444 (D.S.C. 2011) (In insurance
coverage action arising from underlying construction defect.litigation, commercial general
liability policies specifically naming Tarragon as an insured also covered Northland Madison—
who was riot named as an insured—because the evidence supported “*a ﬁndiﬁg- that Tarragon and
Northland Madison are, for all meaningful purposes, one and the same.™).
The evidence convincingly supports the conclusion Jose Castillo d/b/a JJA Framing was
. intended to be insured under the policie; -i.ss'ued to JJA Construction Inc. Therefore, Parsons’s

rationale for denying additional insured coverage under Endorsement 71 11 45—because Portrait

" The Judoment in-the urderlying tort action had been reversed and remanded for-a dew trial, which had not yet
taken place when the Supreme-Court decided the declaratory judgnient action.
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Homes’s contract waslwith Jose Castillo d/b/a JJTA Framing rather than Witﬁ JJA Construction
Inc.—is unavailing.

At trial, Parsons asserted an alternative argument as Wei@; He contended that-even if the
Housing and Pl_qu‘hase Order Contract qualified as a written contract with the named insured; the
contract was never’rh'e’l'ess insufficient to satisfy the terms of ’End_orse.ment 7111 45, He argued
the endorsement also-mandated that the coftract require coverage for completed operations and
coverage for a definite period of'time. Because the Housing and Purchase Order Contract did |
not specifically address those two issues, Parsons argued it was insufficient for those reasons as
well..

Parsons had never considered the impact of the Master Agreem'ent on the analysis.

When confronted with the provisions in the Master Agreement that did require the-additional
insured coverage to include completed o'perations and did set out a period of time to be covered,
Parsons initially responiled the Master Agreement should not be considered because he did not
believe two contracts could apply to the same project (Trial Transcript 11, p..343, line 16 - p. 343,
line 18). He soon shifted course-and acknowledged “the Coutt s going to decide what contracts
govern these, these arrangements.™ (Trial Transcript If,.'p. 347, lines 16-17).

Parsons’s. Only-One-Contract Theory'is not supported by South Carolina law.
See Moshtaghi v. The Citadel, 314 S.C. 316, 321, 443 s-.E;zé- 915, 918 (Ct. App. 1994) (“Under
South Carolina law; two coﬁtrﬁcts executed at different times relating to the same subject miatter,
entered i'nto.by the same parties, are to be construed'as oné contract and considered as a

whole."); Klutts Resort Redlly; lc. v. Down 'round Development Corp., 263 S.C. 80, 88,232

S.E.2d 20, 24 (1977) (“[Where the instruments have not been executed simultansously but refate

to the same subject matter and have been entered into by the same parties, the transaction
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comprising the contract will be considered asa whole. This is true even though the transaction
consumed more than one day; the dateéf‘.the writings constituting such transaction s
immaterial.™).
' Parsons adm,_i'tted thaf if his Only-One-Contract Theory was incorrect, the additional
grounds would not support a denial'because they were satisfied by provisions in the Master
Agreement (Trial Transcript I, p. 343, line 16 - p. 344, p. 16; p. 349, lines 3-22). When the
Master Agreemént and the Housing and Purchase Order Contract are construed aé_ one contract

and considered as a whole, the provisions satisfy all the réquirements of Endorsement 71 11 45.

(2) Allegations in Underlying Complaints

- Parsons also did not consider how the additional insured analysis would be impacted by
the allegations in the underlying complaints.that both Jose Castillo and JJA Construction Inc.
were doing business under'the same trade name—IJA Frarﬁjng. [f those allegations were true,
‘théu a contract in the name of JIA Framing would bind both Jose Castilio and JJA Construction
Inc. See Cobb & Seal Shoe Store v. Aetna.Insurance Co., 78 S:C. 388, 390, 58 S.E. 1099,

1099 (1907) (“A contrac;t is good betweén the partiés, no matter how incorrect the names used in

the paper may be, if it appears they were intended as the names.of the parties to be bound by the

contract or t6 receive itéibeneﬁts."). If [1}3 contracts between Portrait Homes and JJA Framing
“also bound JJA Construction Inc., then the requirement under Endorsement 71 L1 45 that there

be a written contract with the named insured would be satisfied for this r,easoh‘ as well.

This part of the analysis is simpler than above because the underlying lawsuits alleged

that both Jose Castillo and JIA Construction Inc. were doing business és JJA Framing (Plaintiff’s

: Exk}ibit 3, p. 3: HOA Amended Complaint; Plaintiff’s Exhibit 4, p. 3: Class Amended

Complaint). For purpases of determining whether a duty to defend was owed to Portrait Homes,
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Penn.Natim;al was réquired to take those allegations as true. See;ﬂ/_!&uuj&rcn;rérs &Merch’ants-
Mutual Insu;mnce- Ca. v. Harvey, 330'8.C. 152, 167, 498 S.E.2d 222, 223 (Ct. App 1 998) (in
dete‘r«mining: whether a duty to défend exists, the ailégationsmin a third-party’s complaint must be
takew as true).

Greg Gross recognized the underlying lawsuits alleged both Jose Castillo and - JJA
Constmctioéq Inc. were doing bus"inessiasrJ'JAfFram‘ing,. and Gro’sg provided that information to
Parsons.. Féowe‘ver, neither Gross nor-Parsons appear to have ap_p_reciated the significance of
those allegations.

On the day Gross opened his file on.both the direct claim and the additional {nsured
claim, he;rei:o'rded in his computer log notes that both underlying lawsuits named the defendants
as “JJA Construction, Inc: d/b/a JJA Framing; Jose Castillo d/b/a JJA Framing, et: al.* (HOA
Exhibit 4, first page: Greg Gross log note dated 06/25/13).- l'In the log note éatcd 09/21/13,
Gross provid‘es amore détz{i'ied analysis of the c¢laim while ’stzit_iﬂé in part: “Both complaints
allege[] JJA Construction, Inc. dfb/a JJA Framing; Jose Castillo.d/b/a JFA E[amin'_g_;et_'. al. ,aQ the
named defendant(s).” . (HOA Exhibit 4, seventh page).

Within a couple of'weeks of when Gioss ép_ened -thc‘ﬁ'l;, a decision wa$made to submit
* the pertinent information rel.ating to Portrait Homes’s addit.ional- insured tender to Parsons-by
way of a Coverage Querst-_ion Report for Parsons to make the final determination 61 whéther to
accept or deny Portrait Homes's tender. Gross subriiitted the'Coverage Q_qestion: Repqrt to his
supervisor Gary Gibson i May 2‘0=l?¢, and Gibson submitted the Coverage Qt‘tc_stion Report to
" Parsons in June 2014. Gross notes in thev(;,’overagé ngs_fidn 'qu&'t: “The Complaints allege
JJA Construction,.Inc. d/b/a JJA Framing; Jose Castillo d/b/a JJA Framing, et. al. as the named

defendarit(s).” (Plaintiff’s Exhibit 54, fourth page). éross appears to recommend:denial of
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Portrait Homes’s additional insured tender based on conduct by Jose Castillo construed to violate
an insured’s duty of cooperation (Plaintifl’s Exhibit 54, p. 3).

Parsons informs Gross that the naﬁu;cl insured’s alleged non'-cooi)eratim does “not
impact Portrait Homes” rights (if any) lu%der the policy™ and instructs Gross to “set forth the basis
for declination of coverage and rejection of the tender from Portrait Homes in an email (without
having to redo the CQR)."” (Defendant’s Exhibit 78, eighth page: email dated 06/16/ 1‘45. Ina

_response two months later, Gross again notes that the vinderlying complaints allege both Jose
Castillo and JJA Construction Inc. were ._doing business as JJA Framing (Defendant’s Exhibit 78,
fifth page: email dated 08/26/14).

The basis set forth by Parsons.in: his email to Gross dated 09/11/14 for why Portrait
Hames does not qualify as-an additional insured-under Endorsement 71 11 45 has been discussed
above.' But here it is important to note that while Gross has pointed out to Parsons that the
underlying complaints allege that both Jose Castillo and JJA Construction Inc. were doing
business as JJA Framing, Parsons does not list that information in his email back to Gross setting
out the rationdle for why Portrait Homes's additional insured tender should be denied. When
'Gross conveys the denial_ to Portrait Homes, his letter cites the underlying lawsuits and how Jose
Castilio and JJA Construction nc. are named. Gross continues: “Portrait Homes was the
Gerieral Contractor of the site.  JJA Construction, Inc. d/b/a .‘F.JA Framing; Jose Castillo d/b/a
JJA Framing (hereinafter, ‘JJA’) installed _-framing; windows; doors; secondary weather barrier;
‘and window and doot flashings at the-site.” (Plaintiff’s Exhibit 9: Denial Letter dated 09/30/14).

The significance of those allegations in the underlying complaints cannot be overstated.

In detenmining whether a duty to defend was owed to Portrait Homes, Penn National was
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reduit‘ed to take those allegations as true.®  If Jose Castillo and JIA Conétruction Inc. both.did
business as JJA Framing,” then’a contract in the name of JJA Framing bp_uﬁd both Jose Castillo
and JJA Construction Inc. See'Long v. Caro[imrBdking- Co., 190 S.C. 367, 377, 3 S.E.2d 46, 50
(1939) (“‘A? corporation;'-as well as individuals, may have or'be known by several names in the
transaction of its general business so that it may '_enforce, as well as'be bound by, centracts
entered into in an adopted name-other than the regular name under which it was incorporated.™);
. see-generally McCall v. IKON, d/b/a IKON Educational Servicés, 363 SC 646, 652, 611 S.E.2d
315, 318.(Ct. App. 2005) (holding default j‘,t_;dglnentcobtai_ned against trade name rather than
a(:tuzi'l legal entity' nevertheless bound hfﬁiiatcd entities who were existing ¢orporations

i

réco gnized under SOl;th Carolina law, and ﬁblin_w [fa corporatlon has acquired a.nafme-by
usage, an adjudication against it by the name'sa acquired is valid and bin'din'g,”"i _Becauge the
contracts between Po;'t'rait Homes and JJA Framing bound both Jose Castillo and JJA
Construction.Inc., the requirement undeér endorsement 71 11 45 thatithérébe a written.contract,

with the named insured was satisfied.

(3) Theé Certificate of Insuratice

Anather piece of evidence is relevant to the inquiry regarding whether Portrait Homes is
entitled to additional insured coverage under Endorsement 71 11 45. [n 2005, Portrait Homes

received a certificate of insurance prepared by the Taylor Agency relating to the. 200‘5:-06 Penn

* A similar principle leads to the same result with respect to the duty to indemnify. Gross and his superviser both
recognized that when investigating 2 claim that has been‘tendered, Pénn N ational had the obligation to resalve
doubts or questionable coverage issues i favor of finding coverage (Trial Transcript, p. 210, line:14 - p; 211 line 7:
Gross: Plaintiff*s Exhibit 37; Gibson Deposition Excerpt p. 278, lines 9-12). See Columbia Collegé v. Pennsvivania
Insurande Co., 250 5.C. 237, 253, 157 S.E.2d 416: 425 (1967) (*Under the universal rule adopted in this State, an

ambiguity mist be resolved in favor of the.insuréd and construed most strongly against the insurer.™Y. Any doubt as.

to whether Jose Castillo and JJA Construction [fic. were both doing; buslncqs as. JJA memg had to'be:resolved in a
way (hat favored finding coverage.

? Not'only was that condition alleged to be true, Castillo testified-at tnal that. those allegauom were actually true

. (Frial I'r.ms:.rlpt I, p. 347, line 2 - p. 358, line 14).
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National Policy. Below INSURED, the following is typed above an address:

JJA Construction, [ne.
Jose A Castillo

Near the bottom of the form, the following is typed:

L. -Portrait Homes - South Carolina, LLC and all wholly owned
subsidiariés and Pasquinelli Management, LLC are named as -
additional insureds.

Coverage includes contractual liability coverage.

Coverage shall be primary and non-contributory and includes a 71
11450105 and 71 0741 0103. (attached)

W

| Endotrsement 71 11 45'0.l05 is attached to the certificate of insurance (Plaintiff’s Exhibit 5).

The document is relevant because it shows the parties believed the ref‘eﬁenced' policy
(2005-06) provided ‘additional insured coverage to Portrait Homes, and that belief could only be
true if the parties believed the contracts betiween JJA Framing and Porirait Homes also bound
" JIA Construction Inc.—the named insured under the 2005-06 palicy. See Pavie v. Duke Power
Co., 304 S.C. 447,45 1,-405 S.E.2d 39.;), 401 (1991} (“The construction p.lacc.d upon a-contract:
by the parties themselves, if not determinative, is entitled to great weight.™).

An independent insurance broker .likc the Taylor Agency is generally considered to be the
" agent pfthe insured. Allstate Insurance Co. v. Smoak, 256 S$.C. 382, 393, 182 S.E.2d 749, 754
(1971) (“Generally, an insurance broker is the agent of the insured, and not the insurer.”).
However, “[u]nder certain-circumstances, a broker may be an agent for an insurance company.”
Hivtt v. Guaranty National Insurance Co., 329 S.C. 522, 530, 496 S.E.2d 417, 422 (Ct. App.
1997); see Holmes v. McKay, Stelling a.'rrc-i Associﬁtes. 334 S.C. 433, 442,513 S.E.2d 851, 855-
56 (Ct. App. 1999") (““[Flor some purpm;cs [+] an independent agent is the insurance company’s

agent and not insured’s agent or broker when. the company is one of the agent’s licetised
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, companies.”). Penn National’s insurance expert Bernd Heinze testitied thiat fo_r‘purpéses of
issuing the certificaté of insurance. the insurance agent is generally considered to-be acting.on
behalf of and as the agent of the inswrer (Trial Transcript, p. 513; lines 4-10).

For purposes of issuing the certificatés of insurance _referencingxthe Penn National
policies, the Court finds the_Ta_ylor Afgency was acting for.both the.insured (JJA Framing)-and:
the insurer (Penn National), While th__e form contains preprinted di‘sclai‘mér-lang(u.age‘noti'ng_ itis
for information only and *‘does not am,end,;e:xtend or alter the coverage afforded by:the policy,™
the ‘ihf'ommtion contained on the cf_:rtj‘f'lcate,i,s_rel'evant- to the-issue in dispute and C:Em be viewed

as a piece of evidence to be ¢onsidered along witivall t]ie-qtli?r evidence,

B. Endorsement CG 20 37

The second basis on which Portrait Homes seeks additional insured coveragé undér the

Penn National poli‘ciesfis thro_th Endorsemient.CG 20 37, which was attached to the 2003-04
_ and 2004-05 policies...1 'Unlike Endorsement 71 11 45, this type of additional insured
endorsement does not require a written conitact or agreement. 1 Inhstead, this énddrsement:
contains.a schedule where the name of a person or organization is filled in and a-locationis filled
in. Below the schedule, the following preprinted language appears:

Section II - Who Is An [nsured is. amended tc; includé-as-an insuréd

the person or organization shown in the Schedule, but only with

respect to liability arising out of “your work” at the location

designated and described in.the schedule of this'endorsernent

performed for that insured and included in the “products -

completed operations hazard”. '
lii the CG 20 37 endorsements attached to-the 2003-04 and 2\004-05 policies, below Name of

Person or Organization, the following is filled in:

PASQUINELLI CONSTRUCTION CO

PASQUINELLI MANAGEMENT LLC &
PORTRAIT HOMES CONSTRUCTION COMPANY
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Be'lé_w Location A_nci Description. of _C_)p_r'npl‘gfted Operations, the following is filled in:

3000 COLVARD PKWY .

CHARLOTTE MECKLENBURG NC 28269 -
_(Plaintiff’'s Exhibit 14, pp. 18-20: 2003-04.policy; Plaintiff’s Exhibit 17, p. 4: 2004-05 policy).

In the-email to Gross@late’d September 11, 2014, Parsons provided:his rationale for why

Portrait Homes did not qualify as’an additional insured under this type of endorsement:

The policy does include the: CG 2037, which naed Portrait

Homes as an-insured for the completed operations hazard, “but .

only withi respect to liability arising out of Castillo’s work at 3000

Colvard Pkwy-in Charlotte, NC."

As this tender is premised on Castillo’s work i m Beikeley County,
South Carolina, the CG 2037 does nat grant insured status.

" (Déféndants Exhtbtt--?S,__p.‘Q).- ,Parsons’s rationale is again technically accurate), but
sz;b?r’gz::;ively inaccurate, | o
The address listed under Location And Description of Completed ‘peratiotts. is an
obvigus scrivener's error: t-heradd‘ress’ listgd_ was.J ose Castillo. d/b/a JJA Framing’s'own address.
"The Declarations Page for the 2002:03, 2003-04, and 2004-05 polirties all show that same.
address listed Llnder'thc;éategofy for NAMED INSURED AND ADDRESS. (Plaintiff"s Exhibit
13,p. 1: 2002-03 polxcy, Plaintiff’s Exlublt l4 p. 2: 2003- 04 policy; Plaintiff’s E}xhlbtt 17,p. 2:
2004-05 policy). ’-Jose-Castiltlo’s mzii‘ling'ad'd'ress and the prﬂmxses_1nfom1gt__tmn.sh‘0Wr1:on the
* commercial insurance: apphcatlon precedm(r the issuance of the first policy aIso listed the address
as: 3000 Colvard Pkwy, Charlotte NC 28?69 (Plaintiff’s Exhtblt 12,p. 1). C .
L est there be.any doubt that the Location And Description of Complete;j Operat_iions

listed in the endorserient for the 2003-04 and 2004-05 policies was-a mistake; the same type of

-C(G'20 37 endorsement was issued to Centex Homes and attached to the 2002-03 policy. Under
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Location And Description of Conipleted Operations, that endors‘ément also listed the address as:
3000 COLVARD PKWY
CHARLOTTE MECKLENBURG NC 28269
(Plaintiff’s Exhibit 13A. p. 8). Justas it is nonsensical that Portrait Honles"s-s'tatl_lsf;as an
additional {nsured would be{imited to liability arising out of JJA Framing’s work at JTA
Framing’s own office, 50 too is it nonsensical that JJA Franing weuld be performing-work for
both Portrait Homes and Centex Homes at that same addr_es;s,

In the c0mpu_tcr#log-entry in the claims file dated 09/21/03, Gross notes the declaration
pages for tﬁe 2003:04 and the 2004-05 policies 1ist “the insured’;s;a_ddress as 3000 Colvard
Parkway, Charlotte, NC.” {(HOA Exhibit4, p. 3), Parsons’s email dated Septembe‘r 11,2014—
setting out his rationale for why Endorsement CG 20.37 ’prﬁvided no additional fl}SLgl'ed' coverage
to Portrait Homes—was in response to an email from Gross dated August 26, 2014. In that
email tO’Pzirsoris, Gross states:

Policy periods 12/05/2003 t& 12/05/2005 (2 years):

The named insured is Jose. Castillo dba JJA Framing Company.

The declarations list the risk as “carpentry.” The policy has a

$500,000 per occurrence limit of liability coverage. Itilists the

insured’s address as. 3000 Colvard Parkway, Charlotte, NC.
(Defendant’s Exhibit 78, second page).

Parsons chose to shut his eyes to-the information rightin (ront of him. The address of
3000 Colvard Parkway in Charlotte filled in onl the Schedule-in the CG 20 37 endorsements was
an obvious mistake. Gross admitted as much at trial (Tri.é.l Transcript, p. 254, line 5 - p. 255,
line 18). I[f additiona‘l insured cov.e;'age for JJA Framing’s defective work was not intended to
be for work performed at 3000 Colvard Parkway in Charlotte, where was the coverage intended

to apply? The answer canbe found in"anOther documeiit exchanged between JJA Framing ard

Page 29 of 56

15/208040¥10Z#3SVD - SYI1d NOWWOD - ATIINNTE - Wd Ye¥ 22 100 6102 AF N ATTVIINQY LT3




Portrait Homes.

Iii 2005, Portrait Homes received a certificate of insurance prepared by the Taylor
Agency relating to the 2004-05 policy issued t6 Jose Castillo dba JJA Framing Company
* (Plaintiff’s Exhibit 7). The form not only references CG 20 37, but also attaches a copy. While
the names listed are the same as those listed in the endorsement attached to the policy, the
information typed below Location And Description of Completed Operations is not. As
- apposed to the 3000 Colvard Parkway address listed in the endorsement attached to the policy,
- the language in the endorsement attachgd to the certificate of insurance states: “Work done for
the above referenced organization™. This document shows the additional insured .coverage was
intended to cover work performed by Jose Castillo dba JJA Framing Company at.afl locations.'?

The Court finds the parties intended for the additional insured coverage to applyto all
. projects where JJA Framing performed work on Portrait Homes's behalf. The Court will imply
that term into thé Schedule of Endorsert;len; CG 20 37 to fill in the blank left after striking the
location listed (3000 Colvard Parkway) as an obvious mistake, Sée Southern Realty and-
Construction Co. v. Bryan, 290 8.C. 302, 311, 350 S.E.2d 194, 199 (Ct. App. 1986).
~ (“Noncontradictory terms and conditions may be implied ina cc‘m_ltr.act when the circumstances
warrant it to effectuate the'manifest intéhtiqn of the parties.™).

Penn National’s insurance expert Bernd Heinze opined in’his report that Penn National
acted “reasonably-and in good faith in its interpretation of the policy terms at issue-in thris matter,
arid in its subsequent denial of coverage for named insured Jose Castillo d/b/a JJA Framing, JJA

Construction and denial of additional insured coverage for Portrait Homes based upon a plain

10 As with the consideration-of the certificate of insurance relating to- Endorsement 71 11 45, the Court again notes
that it finds the certificate relating to the analysis of Endorsement CG 20 37 to be relevant. not decisive.
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reading of the-clear wérding of the policies.” (Defendant’s Exhibit 87, p. 16). Aithohgh Heinze
purports to analyze the:grounds given by Pdrsoiis for denying Portrait ques-’s,_additionaﬁ
insured tender, Heinze in his report does not list Parsons’s actiea! rationale for denying coverage
under Endorsement CG-20 37—the discrepancy between the address listed in the CG 20 37
enddérsement and the address of the project that is the subject matter.of the ﬁnder_[ying lawsuits
(Defendant’s. Exhibit §7; Trial Transeript II, p.. 475, line 10 - p. 477, line 15). In fact, Héinze’s
report contains no discussion of why Portrait Homes’s tender should be denied under
Endorsement CG 20 37.

At trial, Penn National’s lawyers appeared ta distance themselves fromi Parsons’s
rationale (the address discrepancy) for denying additional insured coverage to Portrait Homés
under Endorsement CG 20 37. Penn National’s lawyers prescﬁted a new argument for why
Penn National’s denial of Portrait Homes's tender for additional insured coverage under.
Endorsemtj:nt CG 20 37 was valid: the names of the tendering parties did not.exactly match the..
names listed in the endorsement. Initially, the entities named in the underlying lawsuits who
tendered the additional insured claims to Penn National parties were:

Portrait Homes - South Carolina, LLC
Portrait:\Homes - Persimmon Hill, LLC
Pasquinelli Homebuilding, LLC!!
The names listed in the Schedule in Endorsement CG 20 37'weré:
Pasquinelli Construction Co
Pasquinelli Management LLC &.
Portrait Homes Construction Company
The discrepancy between the names means Penn National's argument is agdin techinically

correct. But the substance of the issue is more complicated.

"' Pasquinelli Homebuilding, LLC was in bankruptcy so the additiodal insured claim as ta it was dropped.
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Shawn Belclier and Blanton O’Neal testified as to the structure of the Pasquinelli/Portrait

' Homes organization and how a particular project was developed. At the top of the organization
was a Pasquinelli entity, then Portrait Homes Construction Company. Belov;f that level in the
carporate structure there: would be a limited liability-company formed for the work done in each
state (¢.g., Portrait Homes - South Carolind, LLC), and then a li"mited liability company for each

' particular project (e.g., Pottrait Homes - Persimmon Hill, LLC) (Trial Transcript, p. 453, lines 7-
22: Belcher; p. 73, [inei9. = p. 74, line 25: O'Neal). The hold harmless and the insurance
obligations from a subcontractor and its insurer were intended to.protect all the entities in the
Pasquinelli/Portrait Homes organization (Trial Transcript, p. 453, line 3 - p. 454, liné 6).

The intent to have all the entities.in the Pg;_squi_nellilportrait Homes organization protected
is reflected in the Masters Agreement under the section entitled Indemnifications and Insurance:
Jose Castillo d/b/a JJA Framing was required to defend, indemnify, and hold harmless “Portrait,
-afﬁliatcgi companies of Portrait, their partners, joint ventures, representatives, members,

- designees, officers, directors, shm-eholdgi%, empléyees, agents, successors, and assigns ...
(Plaintiff’s Exhibit 37, pp. 1-2). It only makes sense that the entities in the Pasquinelli/Portrait
Homes organization most likely to be sued for defective work at a particular projéct would be —
first, the project-specific.entity and second, the state-specific entity. Thé parent companies

. would not have been oni the. front tiries of’r‘any legal battle asserti‘{lg construction defects illt a
partimi[ar project. The list of names in ‘the schedule in Endorsement CG 20 37 was intended to
encompass the state-specific entities like Portrait Homes - South Carolina, LLC and the project-

- specific entities. like Portrait Homes - Persimmon Hill, LLC, just as the location and d‘es;:ription

_of the completed operations covered was intended to be broader than prc-ntection for liability

arising out of JJA Framiiig's defective work at JJA Framing’s own office at 3000 Colvard
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Parkway in Charlotte.

To interpret Endorsement CG 20 37 as Penn National argues would render the additional
insured coverage vimxél[y meaningless. Such an interpretation must bé rej'ecl_:cd,. See Souih
~ Carolina Farm Bureau Mutual Insurance Co. v. Kennedy, 398.5.C. 604, 615, 730'S.E.2d 862,
867.(2012) (*‘[T]he {iteral interpretation of policy language will be rejected where its application
would Jead to unreasonable results and the definitions as writtefi-would ‘be'so narrow-as to make
coverage merely “illisbry.*); Bell v; Progressive Direct Insurance Co., 407 S.C. 565, 580, 757

S.E.2d 399, 407 (2014) (‘“[T]he Court. will Jook to thé reasonable expectations of the insured at
the time when he entered into the contract, if the ierms thereof are ambiguous or conflicting, or if
the policy contains a hidden trap or pitfall, or if the fine print takes away that which has been
given by the large print.’”).

The refusal to enfbree p'olicy lang}lage that would l'gaad to an absurd result is consistent
with the principle of South Carolina law that contracts shol/lld be interpreted using common sense
and good fai'th. See Georgetown Manufacturing and Warehouse Co. v. S(l)utlr Carolina
Department of Agriculture, 301 S.C. 514, 518, 392 S.E.2d 801, 804 (Ct. App. 1990) (‘l‘CQmmon
- sense and good faith are the leading touchstones of the consl-.ruc:ti'on‘ of a contract and contracts
are to be so constru_ed asto avoid an absurd result.”); C.A.N. Enterprises, Inc. v. South Carolina
Health and Human Services Finance Conumission, 296 S.C. 373, 377, 373 S.E.2d 584, 586
(1988) (“Common sense and good faith are the leading touchstones of construction-of the
provisions of a contract; where one construction makes the -p'i'ovisions unusual.or extraordinary
" and-another construction which is equally cOnsist_ent';' with tﬁelah’gﬂﬁge employed, would make it
reasonable, fair and just, the latter construction mflst-.prevail.’*.); see generally-Parker v.

Jefferson Standard Life nsurance Co.. 158 $.C. 394,397, 155 S.E. 617, 618 (1930) (“In the
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.Gonstruction of insurance contracts, it is vitally essential that ’tllle courts do not ignore the fact that
the primary object of all insurance is to insure, and that, in cases of doubt, uncer_ta'linty1 manifest
-ambiguity, or sisceptibility of two equall; reasonable interpretations, since. the language used is
the selection and arrangement of the insurer, such contracts must be
liberally construed in favor of the insured.”). !
C. Summary.

Portrait Hoines is.an additional i‘ns.,ured under the 2003-04-and 2004-05 policies through
Endorsement CG 2037; Portrait Homes %s an.additional insured under the 2005-06, 2006-07, and
2007-08 poiicies through Endorsement 71 |1 45. Before considering the obligations to defend
and to indemnify owed by Penn National to Portrait Homes and whether Penn National breached

_thosé-obligations, the Court will discuss the impact of Penn Natioqa[fs inaccurate denial letter on
the coverage analysis.

IV. The Denial Letter: Waiver and [ts Limits

The fina] determination as to whether Portrait Homes’s demand for additional insured
coverage should be accepted or rejected was made by Adam Parsons, but Penn National assigned
thetask of conVey-ing-that final determiﬁation to Greg Gross. Gross’s letter c__lated September 30,
2014, was the only written commun‘ication Penn National ever sent to Portrait Homes responding
to.Portrait Hormes's ténder. Gross states in the letter that Penn National is denying Portrait

Homes's tender for defénse and for indemnity. The reason given by Gross is that the Penn

12 At ledst with fespect to the CG 20 37 Endorsements attached to the 20032004 policy, Penn National charged an
additional premium (Plainti[f's Exhibit [6).. Penn National's retention of the additional premium provides another
basts for refecting the argumerit that Endorsemerit CG 20 37 provides no meaningful additional insured coverage for
Portrait Homes. See Kellv v. South Caralina Farm Buveau Mutual Insurance Co., 316 8.C: 319, 325, 450 S.E.2d 59,
63 (Ct. App. 1994) ("Farm Bureau's acceptance of the premium for this coverage estops it from claiming after a loss
“that no-coverage exists."): Hall v. Allstaie Insurance Co., 284'S.C. 62, 64, 324 S.E.2d-341, 343 (Ct. App. 1984)
- {*Allstaté cannot retain Hall's premjum and at the same time deny him the benefit of his bargain under the policy.™).
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National policies do not contain.an endorsement providing additional insured status for
completed operations (Plaintiff’s Exhibit 9, p. 2).
As.everyone associated with Penn National who testified at trial conceded, the reason

stated by Gross—the sole reason ever provided to Portrait Homes by Penn National—was false:

Characterization Witness | Trial Transcript
i “p. 299, lines 9-10;
"doesn't jibe"; "not right" Greg Gross p- 434, lines 23-24

Trial Transcript 1T,
“inaccurate” Adam Parsons | p. 172, line 11 - p. 173, line'8

) Trial Transéript [,
“oppesite of what was true” Bernd Heinze | p. 520, lines-8-22.

. Each of those witnesses testified that in responding to Portrait Homes’s tender, Penn National
had an obligation to thorpughly explain the grounds for the denial (Trial Transcript; p. 211, lines
13-19: Greg Gross; Trial Transcript.IT, p. 165, line 14 - p. 166, line 3: Adam Parsons; Trial
Transcript II, p. 480, line: 24 - p. 481, line 3: Bernd Heéinze).. Héinze also expressed:an-obvious
_ corollary: Penn National had an obligation to provide an explanation of its decision that was
accurate (Trial Transcript 11, p. 482, lines [0-13). Thus, we have a recognized duty on the part

of Penn National to thoroughly and accurately explain the grounds for the decision to deny

Portrait Homes’s additional insured tender, and we have the testimony at trial of all the witnesses.

' associated with Penn National that the:denial letter-did not comply with that duty.

- Penn National made no real effort at trial to-defend the reason given by Gross-in the.
denial letter. Instead, Penn National attempted to justify the denial based in part on:the grounds
asserted in the email froni Parsons to Gross dated 09/11/14, a few weeks befbre Gross sent the

denial letter to Portrait Homes. Penn National also asserted at trial other reasons in support of
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* the-denial first advanced by its attorneys during the coverage litigation.

Should Penn National be permitted to.assert in the coverage litigation reasons that were
not asserted in the denial lefter? The answer turns on the concept of waiver in the context of
disputes about insurance coverage.

The South Carglina Supreme Court's recent decision in Harfeysville Group Insurance v,
Heéritage Communities, .lnc., 420 8.C. 321, 803 S.E.2d 288 -(2017] is instructive. “The question
presented is whether a reservation of rights letter that merely provides the insured with a copy of
the policy, coupled with a general statement that the insurer reserves all of its rigﬁls,, is sufficient.
© We hold it is not.” Jd.-at 336, 803 S.E.2d at 296. The insurance coverage dispute at issue in that
casearase from 'two-underlying construction defect lawsuits in which judgments had been
rendered in favor of the property owners. The Supreme Court listed the defendants as:
“Heritage Communities, Inc., (the parent development company), Heritage Magnolia North, Inc.,
- and Heritage Riverwalk, Inc. (the projer;t;speciﬁf: subsidiary companies for each separate
development), and Buildstar Corporation (the general contracting subsidiary that gversaw
construction.of all Heritage Development projects), to which we refer collectively as ‘Heritage.*”
Id: at329, 803 S.E.2d at 293. Harleysville had issued multiple commercial general lability
. policies to the various Heritage entities fér a portion of the period of time during which the
property damage occurred. After receiving notice of the underlying lawsuits, Harleysville
agreed to provide é-defense.:to the Heritage defendants under a reservation of rights.
Harleysville's letters to the Heritage defendants “‘were generic statements of potential non-
~ coverage coupled with furnishing most of the Heritage entities with coﬁies {(through a cut-and-
paste method) of the insurance policies.‘;1 I at 330, 803 S.E.2d at 293,

The property owriers—as judgment crediters—sought to collect under the Harleysville
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policies. The Supreme Court noted that “it is. axiomatic zt'ha't an insured raust be provided
sufﬁéi@m information to understand the:reasons the insurer helieves the policy méy not provide
coverage.” Id. at 337-38, 803 S.E.2d at 297. The Supreme Cotirt.noted: “*A reservation of '
rights letter must give fair notice to the inlsured that the insurer intends to aés_ert defenses to

coverage or to pufsue a declaratory relief action at a later date.” [d. at 338, 803 S.E.2d at 297,

The explanation has to be unambfguous and *‘[g]rounds not identified in the reservation of rfghts.

tay not be asserted later by the insurer[.]’™ /d. at 339, 803'S.E.2d at 298. Concluding
Haﬁleysville failed to meet the required standard, the Supreme Court affirmed “the Special
Referee’s finding that Harleysville’s reservation letters were insufficient to reserve. its right to
contest coverage of actual damages™. /d. at 343, 803 S.E.2d at 300. The Supreme Court
contint;ed: “Because we find Harleysville did not effective]y«reservg the right to-contest
coverage, we need not address Harleysville’s claims of error regarding various po’l_ic;y‘
exclusions.” /d. at 343-44, 803 S.E.2d at 300-01; see Washington v. National Service Fire
Insurance Co., 252 8.C. 635, 641, 168 S.E.2d 90, 92 (1969) (“It is well settled that'an irsurér
which has denied coverage-on some othér basis is precluded from defending against an action on
aliability policy on the ground that the-dnsured failed to comply with its requirements as to'
notice and forwarding of suit. papers.”).'® |

And yet the coneept of waiver has its limits evei in the context of an insurarice-coverage.
dispute, “Séuth Carolina courts have repeatedly.and explicitly held that ‘[w]aiver cannot create
coverage and cannet bring into existence something not covered in the policy.™ Lil‘)grtju Mutual

Insurance Co., v. Westpor! Ifr.s‘umnce-C()r_‘,t_)., 664 F. Supp. 2d 587,594 (D.S.C) (2009) (Judgs P

" TheSupreme Court's ruling in Harlepsville that.an insurer cannot later'ass‘;rl,defenscsto coverage not asserted in
the reservation of rights letter is akin to the'principal of error preservation that “a party may not argue one ground at
trial and an alternate ground on.appeal.” State v. Dunbar, 356 S.C. 138, 142; 587-S.E.2d 691,694 (2003).

Page 37 of 56

2812080d0YL0Z#3SYD - ST 1d NOWWOD - AT~ Wd ¥Ep 22 190 6102.= A3 13 ATIYOINOH LOT3




Michael Duffy) (quoting Laidlaw Environmental Services (TOC), Inc. v. Aetna Casualty &
Surety Co., 338 8.C. 43,51, 524 S.E.2d 847, 852 (Ct. App. 1999)).

Waiver and estoppel cannot open the door to coverage, but they can determine the
defenses available to the insurer once coverage has been established. Once -the partty seeking
coverage brings himself within the terms of the insuring agreenient, the burden shifts to the
insurer to establish any exclusion or limitation on coverage, See Owners {nsurance Co. v.

_ Clayton, 364 5.C. 555, 560, 614 S.E.2d:611, 614 (2005). Whatever can be waived by a
deficient demial letter hés been waived by Penn National’s denial [etter. Pcﬁ_n National has
waived the ability to.asseri.any exclusions or limitations on coverage.

V. The Additienal Insured Endorsements

Five of the Penn National policies have an endorsement granting additional insured

coverage for completed operations to Portrait Homes for liability relating to JJA Framing’s work.

The 2003-04 and 2004-05.policies have endorsement CG 2037, which covers the additional
insured for liability “arising out of” the named insured’s work. The 2005-06, 200607, and
+.2007-08 policies have endorsement 71 11 45, which covers the additional insured for liability
“caused, in whole or ;in;;i)art, by” the. ngmed_ insured’s work. The plain language of the latter
phrase requires only that the.additi-on'al insured’s liability be caused in part by the named
insured’s work (as opposed to solely by the named insured’s work). The causation language in

- the earlier endorsement: is also _i_nterpret;e& expané_i\_'ely in favor of coverage. See Town of Duncan
v, State Budger and Coritrol Board, 326 S.C. 6, 13, 482 S.E.2d 768, 772 (1997) (*““The phrase
‘arising out of* should be broadly construed in a clause of inelusion [in an insurance policy]; it
’shéuld’ mean more than causation.”). The coverage provided to Portrait Homes as an additional

. tnsured is not limited to its vicarious liability for JJA Framing's work. See Capital City Real
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Estaie, LLC v. Certain Underwriters ar Llayd's Loiidon, 788 F.3d 375, 380 (4th Cir. 2015)

(““[Wihile it is true that the additional insuréd is covered for its vicarious liability stemming,

from the named insured’s operations, the insurer’s attempt to'limit coverage to that:alone ignotes‘

the [caused in whole or in partt by] language of the additional insured endorsements.’”) (quoting
Scott C. Turner, Insurance Coverage of Construction Disputes § 42:4 (2015)).

V1. The Insuring Agreement

"The basic coverage provided by the policies is set olit iiv the insuring agrecment:
a. We:will pay those sums that the insured becories legally
obligated to pay as damages because of ... “property damage”™
to which this insurance applies. We will have the right and
~duty to defend the insured against.any “suit” seeking those
damages.
b. This insurance applies to ... “property damage” only if:

(1) The ... “property damage” is caused by an “occurrence”
that takes place in the “cov?rage territory™;

(2) The ... “property damage"” occurs during the policy i)er_iod_.
(E.g., Plaintiff’s E_x_hiﬁir 27,p. 31). The policies de_ﬁne “property damage;’ as “(p)hysical injury
to tangible property, including all resulting loss of use of that property.™ The policies define:
“occurrence” as “an accident, including.continuou; or relpeated‘ exposure to substantially the-
same general harmful conditions.” (£.g., Plaintiff’s Exhibit 2'1",,p‘p. 44-45), Ininterpreting those
terms in the context of a construction defect case, the South Carolina Supréme Court has
“emphasize[d] the ‘diffe’rencg’betweevn a claim for the costs of repairing or femoving defective
work, which is not a claim for ‘property damage,’ and a claim for the costs of repairing damage.
caused by the defective work, which is a claim for ‘property damage.”” Crossmann

Communities.of North Carolina, Ine. v. Harleysville Mutual Insurance Co., 395 S.C. 40, 49, 717

S.E.2d 589, 593 (2011) {Crossman If) (quoting. United States Fire Insurance Ca. v. JS.U.B.,
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Ihc,, 979 So. 2d 871, 88§ (FL 2007). “[T]he relevant occurrence is the repeated infiltration of
water into the improperly constructed buildings, which is a progressive injury.” Harleysville
Group Insurance v. Heritage. Cornn;mzitiqs. inc., 420 SC 321, 351, 803 5.E.2d 288, 305 (2017).
" The law ih:South Carolina is now clear “‘that the cost of repairing faulty workiuanship is not
c¢overed under CGL poli;:ies but resulting property damage beyond the defective work product
itself is covered.” Harleysville Group Insurance v. Heritage Communities, Inc., 420 §.C. 321,
336,803 S.E.2d 288, 296.(2017).

“The standard CGL policy grants the i_nstired broad liability coverage for property -
damage and bodily i11j11fy-*wh_ich is then narrowed b'y a number of exclusions.” Auto Owners
Insurance Co. v. Newman, 385 S.C. 187, 197, 634 SE2d 541, 546.(2009). ‘The insured bears
the'burden of proving a-claim falls within the insuring agreement. See Gamble-v. Travelers
. !nst&*ancé Co., 251 S.C. 98, 103, 160 Sﬂ_é,Zd 523, 525 (1968). T.he insurer bears the burden of
establishing the applicability of an exclusion. O;t::ze:-s ﬁwumncé Co. v. C!aytan,_ 364 S.C. 555,
560, 614 S.E.2d 61 l,-'614 (2005).

VIL. Two Separate Duties

“A liability insurerhas two separate and distinct duties to the insured. First, the insurer

is obligated to pay sums the insured becomes obligated to pay. Second, the insurer must defend

. any suit alleging bodily injtiry or property .damage seeking daniages payable under the terms of
the policy.” Nationwide_:Mutual Insura;:ce Co. v. Tate, 313 S.C. 444, 447, 438 S.E.2d ;266, 268
 (Ct. App. 1993). ’ |

;@A‘Duty to Defend

Under South-Carolina law, an insurer's duty to defend is based on the allegations in the

underiying_ complaint. B.L.G. Enterprises, Inc. v. First Finaricial Insurance Co., 334 S.C. 529,
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535, 514-8.E.2d 327, 330.(1999). “If the underlying complaint-creates.a possibility of coverage
under an insurance pol iby,f the- insurer is.obligated to defend” City of Hartsville v. South
Car‘élina Municipal Insurance, 382 S.C. 535, 544, 677 S.E.2d 574, 578 (2009). 1In de‘terminir':g?
“;hether a duty to defend exists, the allegations in the complaint must be taken as true.
Manufacturers and Merchants Mutual lnsur&nce%Co. v. Harvey, 330 S.C. i52‘, 167,498 S.E.2d
222,230 (Ct. App. 1998). ‘An insurer refuses to defend at its. own peril, Srroup Sheetmetal
Works, Inc. v. detna Casualty & Surety Co., 268 8.C. 203, 212-13, 232 S.E.2d 885; 888119775,
The Amen_dedCo_mplaints.in the ijde_rlying.cons'tmcti'oﬁ defect cases alléged faulty work
by JJ A Framing, including “failing to properly install »‘vindow.s =and‘_doo‘rs‘z;nd related flashings
and waterproofings™ and “Ffailing to properly install the secondary weather bartier.” (Plaintiff’s

Exhibit 3, p. 15; Plaintiff’s Exhibit 4, p. 19). The Amended Complaints alleged: *“The

townhome[] exteriors and common areas contain construction defects that have re’sgited in water |

intrusion, and deterioration.” ” (Plaintiff’s Exhibit 3; p. 12; see Plaintiff’s Exhibit 4,p. 16).. The
Amended 'Ck)mplainis alleged:

[c]ontinuous exposure 10 thoisture and water that intruded and
continues to intrude into the subject townhomes causing and
resulting it damage to walls, deterioration, and otlier damages.to
the finishes and structural elements of the townhomes. Each year
since completion new areas of damage occwired, separate and apart:
from ahy damage already in progress of occurring. All of which
has or-will fequire the Plaintiffs to expend great amounts of money
to correct-and repair-as well as suffer the loss of use and enjoyment
of their property by virtue of the defects and damages aforesaid.

(Plaintiff’s Exhibit 3, pp. 36-37; Plaintiff"s-Exhibit 4, p. 41).
When Gross received: the tender letter on behalf of Portrait Homes in J une 2013, he
noted: “The complaint is brought for various cons.tructi'on' defects and resultant ]qss ofuse. The

construction defects appear to be resultant in water intrusion and deterioration as a result.”
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(P‘laintiff’s Exhibit 58, pp. 1-2). Gross also noted that while “{s]pecific CO dates are not named
in the complaint ..., [i]t appéars from the contracts/purchase orders in the file that-construction
comlﬁen;cd in 2002.” (Plaintiff’s Exhibit 58, p. 2). Gross included a 511111n1éry of the
allegations in the Coverage Question Report he.prepared a year later for submission to Parsons
(Plaintiff’s Exhibit 54, p. 1). Both Gross:and Parsons conceded at trial that the allegations in the
. underlying compiaints were the classic formulation triggering coverage under a commercial
genefal liability po’lic}(}rial Transcript, p. 295, line 18 - p. 296, 'lin‘e 14: Gr(;ss;'Trial Transcript
I, p. 169, line 11 - p. 170, line 14: Parsons).

Having c‘o,nclu,ded Portrait Ho;__neg was.an-additional insured under the Penn National
) ;poiic_ies, the Coun has no difficulty co‘n,cludi.ng Penn National owed a defense to Portrait Homes
in-the underlying constﬁmtion defect cases. By denying coverage, Penn National breached the
duty to.defend.

“It is uniformly-held that when an ‘insurel_: refuses to defend and the insured is compelled
~ to conduct his own deféense, the insured‘jr.nay recéver from the insurer, the reasonable expenses of
litigation, including costs and attornéys’ 'fees.’; Sloan Construction Co. v. Central National
Insurance Co., 269 S.C. 183, 185, 236 S.E.2d 818, 819.(1977). Portrait Homes seeks to recover
defense costs of $42,791.24 paid personally in defending the underlying cases. '

Hoed Law. Firm defendet_f Portraét Homeé in the ‘underlyirig_cases. and John Blanton
O'Neal IV w.as‘ the lead attorney respons_iblc; for the representation. The: first call O’Neal
received about defending Portrait Homes was from Portrait Homes®s personal counsel. Hoed
Law Firm was then hired to defend Portrait Homes by Admiral Insurance Company, Wlllo issued
_ policies directly to Portrait Homes (Triaj Transcript, p. 140, lines 1-4; p. 141, line 5 - p. 142, line

L1). Th‘e underlying litigation lasted several years, and over the course of that span Hood Law
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Firm was ;p_aid $352,000 by Admiral to defend Portrait Homes. Portrdit Homes is not seeking to-

recover the defense costs paid by Admiral." Portrait Horneg is seeking to recover the defense
costs paid pe'rsonéi-lly to Hood Law Firm and another law firm. The Court ¢oncludes Portrait
Homes is entitled to recover $42,791.24 in damages due to Penn National’s breach of the duty to
defend.

B. Dutv to Indemnify

While the duty to defend is determined by the allegations in the complaint, the duty to
indemnify is determined by what is proven at trial. See 4 ulcl)'-‘C)}wzers Insurance Co..v: Rhodes,
405 8.C. 584, 596-97, 748 S.E.2d 781, 787 (2013). The insuring agreement in each of the
policies required Penn National to pay those sums that the insured became legally obligated to
pay as damages because of “property damage” caused by an “occurrence™. The funds Portrait
Homes became legally: abligated to pay based on the settlelﬁent.wcre for “property.damage™
caused by an “occurrence” as those terms-are definéd in tﬁe‘ Penn Natiohal policies and as-they
have.-been inferpreted by the South Carolina Supreme Court.

Robert Sisnroy testified at the trial of this case. Sisnroy is a professional engineer
licerised-in South Carolina. Over the course of a 35-year éareqr, he has investigatea thousands
of projects in South Carolina. He was qualified without .'object'ion, as an-expert in the field of
investigating-and identifying construction deficiencies and in preparing scopes of repair for
fixing construction probleins (Trial Transcript, p. 516, line | -p. 517, line 6).

& Sisnroy was hired. by the Persimmon Hill HOA to investigate the construction problems

at the project. He did so and issued a report dated December 19, 2012 (Plaintiff*s"Exhibit 53}.

U O'Neal testified that settlement funds recovered. from other insurers alléged 10 owe coverage to Porirait Homes as
an additional insured were applied to repay Admira} (Triat Transcript, p, 186, line 15 - p.- 187, line 24),
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Sisnroy found the wood framing itself—the structural members of the walls—to have been of
good quality (Trial Transcript, p. 519, lines. 7-20). However, with respect to the installation of
the windows, including the flashing, he found that work to have been poorly done in violation of
the building code. Sisnroy’s report includes a hundred pages of photographs of problems
around the windows. Sisnroy testified there are approximately 4,000 windows in the project
and he did not find a single window location without problems {Trial Transcript, p. 520, lines 2-
15).13

SiSprQy testified the improper inistallation of the flashing around the windows and the
improper installation of the weather barrier led to water intrusion which caused rot to the wooden
members around the windows and into walls. Sisnroy testified the rot caused by the water
coming in around the imprqp_erl-y flashed windows was extensive, Sisnroy found oriented strand
board (OSB) so deteriorated that he could remove it by hand. He found the rot extended beyond
the OSB into the structural members of the building, and he found: that condition to be pervasive
(Trial Transéript, p. 524, line 9 = p. 527, line 9). In addition to damaging the framing, the water
intrusion around the windows caused damage inside the units to drywall and interior trim.
~ Sisnroy testified there was such a massive amount of water entering through the window-wall
intersection that even.th.e curtains and plantation blinds. were damaged (T‘riaI Transcript, p. 521,
line 5 - p. 522, line 25).

Sisnroy testified the use and installation of the air infiltration barrier,betx;feen the wooci
framing and the exterior cladding was improper and led to further damage to the framing
associated with water getting behind the improperly installed brick and the improperly installed

vinyl siding. Therefore, Sisnroy concluded the installer of the air infiltration barrier—the
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framer=-also bore some responsibility for the damage to thé wooden members of the.building
resulting from water intrusion at places other than around the windows (Trial. Teanscript, p. 564,
fine 22 - p. 566, line 8).

Jose Castillo testified at trial that JJA Framing was the: main, framer at the Persimmon
Hill project (Trial Transcript I1. p. 358, lines 20-23). O’Neal testified his office reviewed
documents maintained by the applicable governing bcdyaﬁdi‘tlﬁe‘documents in the job file
(approximately 90,000 - 100,000 pages) to determing the subcontractors who worked on a
particular unit (Trial Transcript, p. 97, line21 - p.. 98, line {4). On some of the units, the City of
Goose Creek did-nothave a copy of the certificate of occupancy. On some units, there was no
record of who the framer was. O°Neal explained the prot()cg] in those situations:

[B]ased on our understanding of what we-could find in the.

documents, m}derstanding- of how Portrait generally worked, and

the fact that if you had one building that was framed, that we

would have an entity that we-could verify.” If the one next to it

was part of the same. building and we didn't -- we couldn’t find the

dociinients, we would make an educated assumplion on that as

well, that you wouldn’t change framers in the middle of the

bujlding.
(Trial Transcript, p. 98, line 20 - p. 99, line 4). Based on the analysis of records, Q"Neal
concluded JJA Framing was the framer on approximately 85% of the units {Trial Transcript, p.
97, lines 2-10; p. 98, lines 15-20).

The Scope.of Work incorporated into. the subcontract with Portrait Homes required JJA
Framing to install the windows.and the vapor. barrier (Plaintiff's Exhibit 41).. JJA Framing's
faulty wgric in installing the windows and ilie vapor barrier caused-water intrugion resulting in
,propel-“ty- damage to thie wood walls, drywall, interior trim, and curtains and plantation blinds. :In

other words, JJA Framing’s defective work caused properﬁ/;damage to non-defective work., The

.damage to the non-defective work constituted physical injury to tangible property, satisfying the
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. definition-of “property damage” in Penn National’s policies.

As defined in thc' commercial general liability policies, “property damage” includes all
résulting loss of use of both tangible property that has been physically injured and tangible
property that has not been physically inj_u_red (E.g., Plaintift”s Exhibit 27, p. 45). Sisnroy

testified he doubted the towrithomes could be lived.in while repairs to the non-defective framing
were being made (Trial"i"ranscript, p. 529, line 12 - p. 531, line 13).

After Penn National denied coverage to Portrait Homes in the fall of 2014, the defense of

Portrait Homes in the underlying construction defect cases continued to be handled by Hood Law
* Firm.. O’Neal testified that for the rem‘ai.,nder.of2014 aﬁd 2015 and into 2016, they were “going
hot and hedvy in defendi"ng_- the case for our clients. There are tens of depositions going on,
expert reviews, expert repcxits; discovery ail “over the place.” (Trial Transcript, p. {06, line 2-
10). O’Neal testified the prospects for the defense tumed grim. The Persimmon Hill
- townhome community was a massive 'projcct and the construction defect litigation was one of the
larger cases that had ever been filed in Berkeley County. O’Neal testified that “larger verdicts
were starting to come out.  And with the amount of damage that we saw in this, it was not a
-goad outlook for the construction side of the case.” (Trial Transcript, p. 107, line 19 - p. 108, line
14).
The pléintiffs’ _rg_pa_ir.e.stimate—-ba-séd on Sisnroy's scope of work-— was $12,700,000,
\

and the estimate for loss of use was $4,660,000. Facing potential actual damages of
*$17,380,000 and exposure for punitive damages relating in whole or in part to JJA Framing’s -
~ work, O’Neal decided the prudent course of action was to attempt to negotiate a settlement on
Portrait Homes's behalf (Trial T.ranscribt, p. 108, line 15 - p. 109, line 17; p. 119, lines 5-19).

Portrait Homes séttled the claims brought by the plaintiffs in the underlying construction
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defect cases by paying $3.850,000.' The settlement was approved by order filed with the
Berkeley County Cleyk of Court on Maroh 7, 2(}1’6.'"7
O’Neal testified concerning how the settlement of $3,850,000 related to the damage to

non-defective work .cﬁused by JJA framing’s defective work. JJA Framing was the biggest
subcontractor. on the job—as is generally the case on a job of this type—and “their work is
integrated throughout the-project.” (Trial Transcript, p. 113, lines 7-19). O’Neal estimated
approximately 50 percent of the plaintiffs” repair estimiate of $ 12,700,000 was fot fépairing non-
defective work that was damaged by JJA Framing’s defecti;c work. As to the lgss of use figure
of $4.660,000, O'Neal allocated 50 to 85 percent to JJA Framing (Trial Transcript;, p. 116, line-
10 - p. 118, line 10). O’Neal testified he also took into consideration the exposure. for punitive
damages: s

Q. Were you concerned that Portrait’s potential liability relating

in whole or in part to JJA Framing's work could expose Portrait to

punitive damages? . . -

A. Yes

Q. Was that a factor you took into consideration in deciding to
settle these claims for $3.85 million?

A.  Ten years ago it would not have been because-punitive .
damages were not seen very inuch in construction cases, Around
this time we were beginning to see juries and judges come back
“with punitive awards on top of very large construction defect
cases, and so it absolutely played into a determination of how to
settle the cases.

1* Penn National contends the claim for breach of the duty to indemnify fails as a.matter of law because the
settlement was paid by insurers (mainly Admiral) who issued policies direcily to Portrait. rather than having been
paid by Portrait Homes persomllv South Carolina law does not suppott Penn National’s argument. See Oris
Elevator. Inc. v, Hardin Construction Ce., 316 5.C. 292, 300, 450 S.E.2d 41. 45246 (1994) (*[!]f one party is-
entitled.to indemnity from another, the right to indemnity is'not defeated by the fact that the loss to be indemuiified
for was actually paid by an insurance company.™) (quoting Tillman v: Wheaton-Haven Recreation dss 'n., 580 F.2d
1222, 1230 (4th Cir. 1978)).

17 At the same time and also over'the following months, the plaintitfs settled with the other dct'endanta—exccpt HA
Framing—for the total additional amount of $3.671.899.68. Those settlements were also appraved-by the court,
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(Trial Transcript, p. 119, lines 5-19).
0O’Neal testified thie entire amou'nt_uof the $3.850,000 settiement was attributable to JJA
Framing’s work (Trial Transcript; p. | 14, line 23 - p. 115, line 14). O’Neal believed the
settlement was. fair and reasonable (Trial Transcript, p. 120, lines 12-15).
The Court finds the scttlement of $3,850,000 on behalf of Portrait Homes was fair and
_reasonable under the circumstances and the entire amount of the settlement was attributable in
whole or in part to JJA Framing's work.' The settlement was for “property-damage™ caused by
an “occurrence” as those terms are used inthe Penn National policies. The next step is to
détermine how much of the settlement is covered by the Penn National policies, which requires
the Court to consider the time.on risk doctrine:

VIIIL Time-on Risk Doctrine

In Crossmann Communities of North Carolina, Inc. v. Harleysville Mutual Insurance
Co., 395 S.C. 40, 717 S.E.2d 589 (20113 (Crossmainn II), the South Carolina Supreme Court

adopted the time on risk doctrine for determining insurance coverage for progressive property

damage cases like those involving damage to buildings over an extended period of time resulting,

from water intrusion. The doctrine is designed to-reach.an approximation oi; the damage that
occurred during a particular policy periqlc_l.. The fundamental basis for the doctrine rests in the
language of the liability policies at issue in Crossmann II, which req_uire‘d coverage only for

A property damage that occurred during the policy period. The Crossmann Il Court abandoned the
joint and several/all sums approach because.that approach ignoied “critical ]émguage limiting the
insurer’s obligation to pay ta sums that-are attributable to property damage that occurred during
the policy period.” /Id. at 60, 717 S.E.2d at 599. |

Crossmann Il rélied heavy on the analysis by the Supreme Judicial Court of
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Massachusetts in Boston Gas Co. v. Cemtury Indemnity Co., 910 N.E:2d 290 (2009). The South
Carolina Supreme Couirt stated the Boston Gas case “provides thé reading of the.relevant policy ‘
language that we believe is correct[.]” 395 S.C..at 61, 7 17 S.E.2d at.600. The Boston Gas Court
noted the in_suring agreement in the standard CGL policy obligated “the ifisurer to pay only those
damages caused by property-damage that ‘occurs during the policy period.”"C'ross.;izannﬂ, 395
S.C. at:62, 717 S.E.2d"at 600 (quoting Bostanr Gas).

"The téxtual analysis stressed in.Crossmiani {1 is consistent with South Carolina’s long-
standing rule that an insurance policy is a-cantract whose eaning depends first: and foremost on
the langﬁ:age used. See, e.g., Whitlock v. Stewart. TitleGuaranty Co.. 399 S.C. 610, 614,732
S.E.2d 626, 628 (2018). The time on risk doctrine adopted in .Cﬂ‘_':.'oss"mann‘ i depended on the

s

language of the particular policies at issue in that case.
While the policies at issue were liability palicies containing standard language in the
insuring agreemeént, it is critical to note thatall the ,polic-i'es preceded the new. edition of the
standard coverage form'promulgateq by the-Insurance Services Office in Octobey 2001.'"% The
insuring agreement in the October 2001 edition.of_ the CG 0.0 01 commercial genéral liability
coverage form included a brand new provision: *‘[P]roperty damage’ which occurs during the’
policy period .".. inc[ud;?s any continuation, change or resu}nption of that ... ‘property damage’
after the end of the policy period.” Comipare Plaintiff’s E_.xhii;it 27,p. 31 (_Octobe_r‘200:1_ edition

of CG 00 01) with Plaintiff*s Exhibit 64, p. 1 (July 1993 edition). Penn National’s ;iﬁsuranCe"

expert Bernd Heinze testified the standard commercial general liability coverage form has been

18 The effective dates of the liability policies being construed in-Crossmann 1] are listed in Crossmann Commumities
of North Carofina, Inc. v. Harleysville Mutual Insurance Co., 41 1.8.C. 506, 512, 769 S.E.2d 453, 456-(Ct. App:
2015) (Crossmann I1i),
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periodically updated through the yea_rs' and the edition in etfect prior to the Qctober 2001 edition
was the July 1998 edition (Trial Transcript, p. 491, line 2 -:p-. 493, line 4).

The change in policy language means the time-on risk analysis—which was grounded in
the policy language—changes as well. See Walde v. Association Insurance Co., 401 S.C. 431,
438:n4, 737.5.E.2d 631, 634 n.4 (Ct. ;App. 2012) (“emphasiz[ing] that legal analysis. addressing
contractual_provisiqns should focus on the language of the __cont'ract."). . Because Penn National’s
policies use the October 2001 edition of the CG 00 01 commercial general liability coverage
form, the time on risk analysis.must be altered so that it is true to the language used in the
insurance coatracts at issue’in the present-case. Property damage which occurs during the
period of 2 Penn National policy “includes any continuation, charige or resumption of tliat
‘property damage™ afiet- the e_:hd of the policy period.” Therefore, the progressive property
damage caused by continuous or repeated exposure to water intrusion occurring after the end of
a‘pol‘i'cy period is d_eemed to be included in what is covered by the policy.

IX. Application of Time on Risk Doctrine

Sisnroy estimated the damage to the buildings would have started two months after the
certificate of occupancy.(Trial Transcript, p. 527, lines 10-18). He testified that although the
daﬁmgé would progpeésively have golten worse ever time until repairs were made (Trial.
Transcript, p. 562, Iine; 11-17; p. 564, lines 3-13), the scope of repairs included in his report was
based on conditions in 2012 and would'not-have changed even-as the damage pngre_g‘secI {Trial
Transcript, p. 541, line 14! - p. 543, line | 1."

The application of the time on risk doctrine as modified based on the new language in the

1% Sisnroy testified the scope of repair would'not have been significantly different even going back to 2010 (Trial
Transeript, p. 343, line 12 - p, 344, line 6).
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Penn National policies becomes a math eXercise. ‘Charts C;f fhé'towhlioine units so:"-ted‘b'y;
building permit‘daté"(Defe.ndant’-s Exhibit'40) and by cér-tiﬁcéte-of occupancy date (Deferidant’s-
Exhibit 41 were introduced at trial. The detailed analysi_s of dam_age by townhome unit with-a
summary is:attached. The portion of the overall damages—represented b_y the settlement qﬁ'
$3,850,000-=<recoverable in each of the five policy years-c}c(_:cc:ds the limit of each poiicy
($500,000). The total aimount covered by the Penn Nati(')nal policies, therefore, is $‘2,5t.)'0,000
% ;r;olicy Jears x $500,000/year). _ |

X. Prejudgment Interest

Portrait Homes is entitled to prejudgment interest on the ci__amages awarded for Bi‘each-of‘
the duty to defend.($42,791.24) and on the damages awarded for breach of the duty to indemnify
($2,500,000.00), See 31'oolc¢’yn Bridge, Inc..v. Squih Carolina ffzszzrfaiice Co., 309 S.C, 141, 145,
420 S:E.2d 511,513 (Cu. A;pp. 1992) (“Here, the evidence ,sho.{v; the sum due under the policy
was capable of being reduced to cértainty.” The tria‘l judge thérefore properly awarded
prejudgment interest from the date of the déniai of coverage.™). The Court will ﬁ;se the date the
order'approviné the settlement was filed (March 7, 2016) as the start date. 'The pet diém is
$609.58 (52,542,791-24 x 8.75% ~+ 365 days).

XI. Attornev’s Fees. '

A successful insured in coveragé: litigation can recover its attomey’s fees assoctated with
the caverage litigation. See Hegi(.{r v, Gir{f.f}rsiurmzce Co., 270 S.C. 548, 550-_5I1,-_24_-3~ S:E.2d
443, 444 (1978) (insured entitled to recover attorney’s fees from insurer who sued “to relieve
itself of coverage; th'e;i'ns‘urer’s action “amounted to a wr@ngfgil breach of its contractual

obligation to defend. The legal fees incurred by [the-insured], in successfully asserting his

“rights against [the insurer’s] attempt in the declaratory judgment action to avoid'its obligation to
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defend, were damages arising directly as a result of the breach of'the contract.™); Gordan-Gallup

" Realtors, Inc. v. Cincinnati Insurance Co., 274 8.C. 468, 471-72,.265'S.E.2d 38, 40 (1980)

(applying Hegler to situation in which insured rather than insurer initiated coverage lawsuit).
Having successfully proven Penn National breached the insurance contracts, Portrait Homes is

entitled o recover its attorney’s fees and costs associated. with prosecuting the claims against

- Penn National in this case. Within thirty days of the entry of this Order, Portrait Homes's

-attornéy is directed to subrhit an affidavit regarding the attorney’s fees and costs along with a

proposed.order addressing each of the six factors governing an award of reasonable attorney’s

fees listed in Baron Data Systems, Inc. v. Loter, 297 S.C. 382, 377 S.E.2d 296 (1989).

- Having found that Penn National breached its duty to defend and indemnify Portrait as an

additional insured, the. Court now tums to whether or not the conduct of Penn National amounted”
to bad faith. Bad Faith iefusal to pay first party benefits urider a.contract of ihsurahce:.in'cludé‘s:‘

_ (1} the existence ofa mutually binding contract of insurance between the plaintiff and the

defendant; (2) refusal by the insurer to pay benefits due under the contract; (3) resulting from the
insurer’s bad faith or unréasonable action in breach of the implied covenant of good faith and fair

dealing ¢n the contraci—; and (4) causing damage to the insured. Howard v, State Farm Mut. Auto

Ins. Co., 316 S.C. 445, 450 S.E.2d. 582.(1994). Whether an insurance company is liable for bad

faith must be judged by the evidence before it at the time it denied the claim. fd. [n South

Carolina, “there is an implied covenant of good faith and fair dealing in every insurance contract

‘that neither party will do anything to impair the ather’s rights to receive benefits under the

cantract.” Tadlock Painting Co. v. Maryland Cas. Co., 322.S.C. 498, 500,473 S.E.2d 52, 53

(1996) (quoting Nichols v. State Farm Mut. Auto. Ins. Co., 279 5.C. 336,339,306 S.E.2d 616,
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\6_1 8 {1983)). “[I]f an i_n';su_red' canl'démoi{st_m_te bad faith orunreasonable action by the insurer iq
processing a claim undef their mutually binding inisurance contract, he can recover consequential
damages in a tort action.” Nichols v. State Farm Mut. Auto. Ins. Co.,279 8.C. 336, 340, 306
S.E.2d 616, 619 ( 19é3). “Further, if [the insured] can demonstrate the insurer’s actions were
willful or in reckless disregard of the insured’s rights, he can recover punitive damages. /e/.

Penn National had a good faith duty £o perform a reasonable investigation into Portrait’s:
claim for coveragé‘z—ls‘ an additional insured. “An i'r)s.urer has a good faith duty to investigate a

claim.” Flynn v. Nationwide Mut. Ins. Co., 281 S.C. 391, 315'S.E.2d. 817, 820-(Ct. App. 1984).

The performance of-a ‘good faith investigation was critical in:this case because Penn Nationa] had

in its possession the JJA underwriting file which was not available te Portrait. The urtderwriting
file contained a significant amount of information previously discusséd in-this Order that was.
important in the.analysis for the determindtion Qf.c;overag__c, for. Portrait under the policies. The
information contained in the.underwriting file co:ucj]hsive]y sliowed that Portrait should Have
been treated as an additional insured undér the JJA policiés. This-informatioh also conflicted
with the rationale that Penn National was relying on internally as its basis.for denial of the
Portrait claim. Although the underwriting file was avail’ai‘-jl.e to-Penn National for use in its
investigation of the. claim, no meaningful efforts were undertakén by Penn National to review or
consider any of its contents. Penn National also had the opportunity to speak with-its:insured JJA
prior to the denial of Portrait’s-claim. On qu' 10; 2014, Penn National's independent adjuster
was face to face with Jose Castillo at his home and had thé opportunity to investigat'.e Portrait’s
claim but did not. The adjuster made no inquiry to Mr. C.ast-illo about any matter related ta
Portrait's claim. Had thé adjuster done so, the investigation would have reached the same

conclusion as would have been reached had Penn National reviewed its underwriting: f'ilt_::—.d]A‘
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Framing.and JJA Construction, Inc. were the same business and a singular entity, Trial Tr. vol. 2, /

357-358. 1 find that Penn National breached its good faith duty to perform a reasonable
investigation.of this claim.

In response to the Portrait tender letters of June 5, 2013 and May 23, 2014 to Penn
National requesting coverage for defense and indemnity as an additional insured under the JJA
policies, the response from Penn National was the denial of coverage letter from Greg Gross
dated September 30, 2014, nearly seventeen (i’?) months after the initial ten&er. (Gross’ letier
states. the sole basis of the denial is that ... the sole avenue to additional insured status would be
through an endorsement: providing additional insured status for completed q-p_erat_ions. The abave
polices.do not contain such an endorsement.” (Pl Ex. 9). This statement is false, and the
policies do contain endorsements providing additional insured status for.completed operations.

South Carolina Code Ann. 38-59-20 does not provide a private cause of action for a
plaintiff in the context. lof' bad f'a_ith.) It is, however, instructive when evaluating the conduct of
Penn National. Knowingly misrepresenting to insureds pertinent facts or policy provisions
relating to coverage at issue 0rpr0viding,décéptive or misleading information with respect to
coverages.is considered-an unfair claims_‘.pract-ic.e in South Carolina. S.C. Cade Ann. 38-59-
20(2). Because tllege,wére endorsements tliat existed in the policies for providing additional
insured status for completed operations, Penn National misrepresented the coverages to Portrait
that applied to the-claim. Penn National adjuster Greg zGrésS, Penn National Home Office in-
house legal counsel, Adam Parsons,ar}ci Penn National’s insurance expert, Bemd i—Ieinze, alt
conceded in their testimony at trial that this sole reason forthe denial was false. Trial Tr. vol. 1,
299; 434; Trial Tr. vol. 2, 172-173: 520. 1 find that Penn National knowingly misrepresented the

coverages under the policies.to Portrait, and the denial of Portrait’s claim was unreasonable and
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in bad faith. Furthermore, ['find that Penn National’s actions were willful and in reckless.
disregard of I;ortrait‘s rights. I further find by clear and convincing evidence that punitive
damages are appropriate in this case. This Court finds that Penn National’s conduct, in addition
to being in conflict with the insuring agreements of the policies, is the exact type of conduct that
South Carclina bad faith law seeks to. déter.

"Portrait Homes is awarded $3,892,791.20 ($3’,85'0':000'.00 amount it paid in settlement
plus $42,791.24 attomey’s fees) in d‘aimag;as for thé breéach of the duty of good faith dnd fair
dealing/bad faith. A hearing will be conducted at a later time to determine the amount of puaitive
da-mages. See S.C. Code Ann. § 15-32-520.

XIII. Conclusion. |
Portrait Homes quaiiﬁc,d as an additional insured under five of thé Penn National

policies. Penn National breached the duty‘to defend by not providing a defenge, and Penn
National breached the duty to indemnify by riot paying the settlemerit reached of behalf of
Portrait Homes in the underlying construction defect lili'gaﬁon. As damages proximately caused
by the breach of the duty to defend, Portrait Homes is ent.itle'd to recover the attorney’s fees and
expenses personally paid towards the de'-fense. As damages proximately caused by'the breach-of
ti"lﬁ duty to indemmify, Portrait Homes is entitled to recover for the settlement—constrained by a
time on risk analysis and the limits of tlie applicable policies. Portrait Homes is entitled to
prejudgment interest on both sets of damages. Portrait Homes is.also entitled to attorney’s fees.
and costs ifi prosecuting this coverage case. The Court also finds Penn National acted in bad faith
and acted willfully an.d recklessly disregarded Portrait Homes’s rights when it breached the duty
to defend and the duty to indemnify Portrait Homes in.the underlying construction-defect action.

Portrait Homes is entitled to recover bad faith and punitive daimages. A hearing will be
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conducted at a later time to determine the amount of punitive damages.
IT IS SO ORDERED.

Berkeley, South Carolina
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Berkeley Common Pleas

Case Caption: Portrait Homes-South Carolina, Lic ; plaintiff; ctal VS Pconsylvania
’ National Mutual Casualty Insurance Company , defendant, ct al

Case Number: 2014CP0802757

i

Type: Order/Other

It is 30 ordered.

/s ' Roger M, Young, Sr. S.C. Circuit Judge 2134
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