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The w1th1n matter was orlgmally commenced by the servnce and filing of a Summons and

Comp]amt in: the case of F rancis- O Johnson V. Mason C Heyward Berkeley Elecn ic. Cooperauve,




to 'h‘is property by express grant prcscrrptron unphcatlon, stoppel or: othcrwrse (and) a decrce e .

'settmg forth the drmensrons of sard roads or easements Those pleadmgs werc dated and frled onfi

February 25 2008 Servrce of process was effected wrthrn days of the. fr]mg of same.

Responsrve pleadrngs and extensrve drscovery processes were completed By Consent Order

Ifound that the partres thereto and deommg property owners had and contmue to have
the rrght touse that prescrrptrve easement from 1ts orrgrnatmg pomt on its westem boundary at whal e .

‘is now Betsy Kerrlson Parkway along and through to rts terrnmus to the east approxrmately 2 000; |

feet at a pornt s]rghtly to the north of the northeast corner of the property of Lourse Donny Bcnnett

I found that there was drfflculty as to the extent of that easement as to 1ts wrdth at. various- pomts




4 1 found that in addrtron to the prescrlptlve easement there is an easement that was created

in 1996 and 1t was dedrcated to the County by the Defendant Mason C. Heyward That dedrcated

:':'if':easement was lntended for the use of the pubhc
¥ .5 Ifound that the dedrcated easement was shown on:a survey and’ plat by LerS E. :5:

Seabrook dated J anuary 18 1996 revrsed February 27 1996 dnd recorded on May 20 1996 m Book

. ' Clerk Charleston County Councrl and the Drrector of Planmng, Charleston county Plannmg Board
dated May 7 1996 and destgnated as No PP#l( 467 That rrght of way rs also shown to contam - , L

.22, 290 square feet

. 8 An exammatron of that plat shows a broken and wavy hne to. north and parallel to the

25 RESUTYBCUOII Rd: 25 R/W and atthe pomt it rntersects with the 25' R/W at its easternmost 298 80 .-




A - 9 “In my rulmg from the bench on January 20, 2010 lreserved the questron as to whcthcr s mm

| - or not the 25' R/W dedrcatcd by the Seabrook survey and plat was abandoned by the County and l |

left open the questron of abandonment because the County of Charleston was not a that date a party

and I had not heard that the County had done anythmg durrng the thrrteen or fourteen years that the

R 'dedtcated easement had been in exrstence
-10. Iruled from the bench that the open questrons unanswered on January 20 2010 was:f: o

the: location _of the eas,ement andz the exte_n_t of the easement'—that is, exactly whe_r_e it is ten1 ;feet,

14 Though the Plamtrff (J ohnson) holds out otherw1 se—that he had taken varlous proactrve

steps—and presented to the Court various- surveys and plats commlssroned from George A 2z, - mm

: Johnson, Jr., Inc attemptmg “to work somethmg out”, nothrng was accomphshed and the matterE

dtssolved into amended pleadmgs, added partles, crossclarms, motrons memoranda 1n support and

in adverse to motrons, deposmons, and dppearances before the Court




15---- The 11trgatron and subsequent legal maneuvermgs resulted in part ftom the posrtron S oo

.: - of the County of Charleston “that the purported dedrcatron (plat of 1996) was merely an ol'l‘er toi; :

G ' jowner'4Crossclaim Defendant and Counterclairnant—into the mora_s‘s: of claim's_;:oounter'cl?lms; a’n’df )
it » s ::crossc]almsmtowhlch thelrtrgatronhaddescended 5::::'5f B L

16. Unfortunately, the partres d1d not take my suggestron of January 20 2010 that they

17 Marvm I Oberman, representmg the Plamtrff Franus O Johnson, and Crossclarm
;*EJE'A A Defendant and Counterclarmant Ralph L Haynes, entered through testrmony and exhrbrts the .

- :followrng

; A. As Exhrbrt apn the workmg copy of the Court § fmdmgs of fact and: rulmgs L
. from the bench made on] anuary 20, 2()10




' :"E‘as to the readmg of the deposrtron mto the record ‘took the deposrtron and 18 exhlbrts to chambers :'1

' ‘51and as pronused read that deposrtron as to the direct and cross exammatrons in 1ts ent_r_rety The_:if

' JéiB. » The Consent Order of October 20 2011 Jommg Ralph L Haynes mto the S

suit, mdlvrdually

18. Mr Obermdn offered to read the de bene esse deposrtron of Ralph L Haynes taken on

November 26 2012 and to resubmrt the 18 exhrbrts attachcd to that deposrtron The Court demurred

....................................

s ?locatron and the extent of the easement—that 1s, ‘where'if 1s, 10' 12' 14 wrde whether ‘you can;':

' couple 1t wrth the 25 ' that s there” Mr Steven Johnson testrf ed that he and hrs ﬁrm—George A Z -

Johnson, Jr Inc —had drawn a survey and plat showmg the physrcal locatron of Resurrcctlon Road

that survey and plat showed in detall the varrous wrdths of the exrstlng prescrrptrve drrt road known

as Resurrectron Road at approxrmately frfteen (15’) foot 1ntervals It also showed thc “exrstmg 25' .

- :rrght of way” contamed wrthm the letters and lme formed thereby A-B C D- A That survey and plat; |




easement) to, hne B C (also shown as L3 on. the plat) the easternmost termmus of that 25 ! rrght of

way lies dbout mldway from the northernmost boundary line of the property of Francrs 0. Johnson)

that approval was dated May 7 1996 as No PB 16467
;:_;,'-:: _ 23 ----- The coversheet—Charleston County Plannmg Department Subdtvrsron Transmrttal L v

- Coversheet showmg meetmg datcs of the Plannmg Board on Aprrl 29 1996 and the Pubhc Works;




5*:1-5:‘_ _ Department The Plannmg Department and Pubhc Works Department had recommended

- ‘drsapproval and the Health Department had recommended approval The exhlblts submltted mto;; :

| evrdence showed the Plannmg Staff and Publrc Works Department recommended drsapproval the

Publlc Works Department had mdrcated the mmlmum w1dth rlght of way necessary to construct a

"-:'gj‘County standard road is 50' and that “Resurrectlon Road serves as access to the approxlmately::‘-

L ‘ 2;;2125:25 acres of property with hlgh developmental potentral ” (emphasrs added) The Mrnutes datediii, o

Aprrl 29, 1996 showed the actrons taken as to F 1le 16467 plans of Mason IIeyward that “Larry

24 All partres and wrtnesses arein agreement that the westemmost portlon of the exrsnng

25' rrght of way (A-B C D-A) of approxrmately 240' (that 1s, the area between Betsy Kerrtson




25 The Plalntlff Johnson and Haynes submrt that the area to the north of the dedrcated

easement and to the east of the 75' power: lme easement (referred to by Mr Oberman as “the radtsh

jpatch”) can be used to expand the wrdth of Resurrectron Road to the desrred and usable 25 wrdthfl'.

: ‘:Aliwrthout in any way rmpactmg practrcally on the home place property of Mason C Heyward (204 -00:."

00 133)

same manner asif the ﬁnal acts contemplated by the partres had been executed exactly as they ought

_ to have been The Court has the- power to compel the partres to do that whrch ought fo be done and

o whrch was contemplated by the partres at the trme of the transactron Kerr \A Crty of g;olumbra 232; :




27 Thc wrthrn case pertams to and is lrmlted to the area between Betsy Kerrrson Parkway

and line B- C as shown on the plat of George A Z.] ohnson Ir;; Inc measurmg from Betsy Kemson

- 'Parkway to thatiii'ne 891i§a'n‘d doesinot impact"upon the 3ba1ance o'f'the' existing:dirt roadfknown.astf'-
s E'Resurrectton Road to the: east thereof to pomt M on that plat of Johnson L . L

28 Francrs O Johnson and Ralph L Haynes submrt that the only a portron of arca of l 733

- square feet referred to the “radrsh patch” by Mr Oberman and the small area to the east of the 75‘,

o ;power hne easement at pomt H would be all that is necessary to be grven up by Mason C Heyward :

A court usrng its equrty powers. may relocate an easement when the
relocatron wrll not (a)srgmflcantly lessen the uttlrty of the easemcnt

* Education Seminar of the 2011 Master-m Eqmty Bench'Bar of Fnday, October 14, 2011 -as wrll-;i :
' _ appear by reference to the prmted text, whrch is‘made a part hereof by reference thereto i

‘III]:O.: |




iz:‘f:';property and combmes two dlvergent paths of travel mto ‘one. Thrs seems to be the logrcal andff':

: :::51equ1table thrng to do Rather than necessrtatrng Plamtlff and Dr Haynes to remove trees and denudez B

the landscape by cuttmg anew path wrthm the 25' dedrcated easement of the partles proposal wrth

'-_:: .mterfere wrth the legmmate mterests of the partres §ee Genegal y S_t Jdmes yrllage, [nc V. ”

the “Exrstmg 25' Rrght-of Way” as the “radrsh patch” and 1t rs sard to comam approxrmately 1 773 |

| square feet. That ared is w1thm the staff of the flag lot of Mascm C HeyWard (TMS No 204 00 00-




and the prescrtptlve dlrt road easement and only a proporttonately small area of the “radtsh patch

would be necessary to even out and make cons:stent the southernmost boundary lme of the ex15tmg

Board that: “Mr Heyward owns the entlre 50' strlp, but he is only wxllmg to give: us 25' of- rtght of
W'a'y' 'to the landlocked propertles behmd hlm, 1t 1s the County s obhganon 0 provxde dCCBSS to those ’_

_landlocked propertles ” Mr Heyward stated “lf the people in the rear would hke access to thez




That he, Mason C Heyward frrst asked for the sum of $1O 000 whrch he then rarsed to $50 OOO

Itisto be noted that there was testrmony that Mr Heyward would alternatrvely take one or more of

:i:'jj"the subd1v1ded lots as his compensatron Itis to be further noted that Mr. Heyward demanded andff‘:
f;':;:55recerved a check of $6OO dated Apnl 30 1999 for his grant of easement to: Wllham M; Kerrrson

who at that tlme owned Parcel 16

ff:;the mgress/egress easements on lrvabrhty/envrronmental grounds 1.6, mcreascd trafﬁc on;i__

THE POSITION OF THE COUNTY OF CHARLESI ON
(Dedlcano“ andAcceptance)

34 The County of Charleston had prevrously taken a posmon “that the purporteds

| dedrcatlon (plat of 1996), was merely an offer to dedlcate the property and that lf argucndo there

was a dedlcatton there ‘Was no- acceptance of the property offered for dedtcatron




- of Charleston and Marvm I Oberman announced that Francts 0. Johnson and Dr Haynes had agreedfz '

| to forego thelr cause of actlon of consplracy agamst the County of Charleston and that the County

agreed in exchange to forego its posrtlon as to the demal of the dedlcatton and acceptance of the 25'

: "f"'easement

36 The law astoa pubhcally dedlcated easement of: 1ngress/egress is: elearly set. torth in the; B

et al 326 s C.

Manmng 24] S.C. 142 127 S E 2d 341 (1962) The use, repalr, and: workmg ot‘ the strccts by

' - 507, 35 S E: 2d 800 (1900) The matter of dedtcatlon and dcceptance was also taken up in thet '

unpubhshed opmlon of S Xgungblogd V. County of Charlcston, flled on November 2 2006 and '

that unpubhshed oplmon quoted the elements outlmed inT pper v Dorchester qunty (cntmg glsel R

A 35 '"'P‘r‘ior to the commencement of the trta] on February 14 2013 counsel for the County T

publlc authorltles isa mode of acceptance. (emphasxs added) hagfee v, Ctty of Arken, 57 S C. T o




S.C. 24 30 7 S.E. 2d 509 511 (1954)] Acceptance may be mferred from the pubhc s contmuous

use of the property or a pubhc authorlty s mamtenance of the property Van Blarcum 337 S C at

451, 523 S.E. 2d at 489 (crtmg upper 3265.C.326, 487 SE2d al 192)
| _ 37 In the case: before thlS Court there should be no doubt that the owner MdSOH C i

Heyward expressed in:a positivej and unmis_takable'manner his__i_ntentnori _t_o dedlca'tej hls prope_r_ty to

8 1996 mformed Mr. Seabrook Mr MasonHeyward the CountyPlanmng Department and Pubhc S

| ~ Works -Department that “C_o'unty Coun'cu at ther'ri meetmg.on May 7_, 11996 grant‘ed appro.vral ofa 255 :

road nght of way to be dedlcated to the pubhc Resurrectlon Road serves.as access to dpprommately

25 acres of’ property w1th hlgh developmental potentlal ” These actxve steps by the owner; Mason




...............................

R _that the exlstmg rlght of-way had at least exxsted since August 16 1982 Mr Neal testnfled [hdl 4 _ §:

o pornon of the exlstmg prescnptwe rxght of-way was W1thm the: boundarles of the dedlcated 25'




Lo jcontrnuous mamtenance of this road for 20 years or more. As a result'_ j o
.- of these actions,-Council determined as of December 6, 2011 at a .. D RN
:ir-County Councrl meetrng that Resurrectron Roadis a publlb road ln;;:. o i

: iyears and the County has no record of ; your refusmg our‘_
' 7:ma1ntenance dnd/or rmprovement effortq The’ County is.:-

, that you drsagree and/or Oppose these actrons, the_ B
.f'fCounty will proceed with this continued maintenance and - . o o "f

: -1mprovements under its publrc roads marntenance system

42 A lrke letter was sent to’ all property owners adjornmg Rcsurrectron Road dnd onlyA : o

o Mason C I-Ieyward gave notrce, through counsel that he drsagreed wrth the contents of the letter

3 Counsel for the- County of Charleston presented two long-term employees of the




o

| of the road by the publlc authontles of the County of Chdrleston Those actxons and re,cordq together '

thh the correspondence to adjommg land owners, show a stnct cogent and convmcmg dedlc_a_t,mn




p

| approxrmately 25 acres of property w1th hrgh developmental potentral

49. Mr Heyward based upon hrs agreement wrth the County of Char]eston, burll his. h_o_me

o -Resurrectron Road for the benefrt of all landowners adjornrng it and the citizens of Charleston. :

f.f.:Coumy ?.:::ii_ f.*iii ]*ifﬁ f.*.if ff?iii f.::;iﬁ i:ﬂf f.::jfﬁ f.*:;ﬁ o

N ;htigatvlo'n.A

o - 53. The testlmony of Ralph L Haynes elrcrted by deposruon at the Landstuhl Medrcaléé:.

(a). . That he is the owner of land—Parcel No 204 00-00- 017—compszed of 12 8‘. ; -
o acres lymg some 891'to: the east: of Betsy Kemson Parkway ' -

o (b) - .Dr. Haynes purchased the parcel Apnl 22, 1999 by decd recorded May 5 '
‘ - 5 1999 in Book U- 235 page 436, RMC Offrce for Charleston County




i

‘19996 m Plat Book DA page 789 RMC Oftlce for Charleston County, in 'l-::-E :
) 1999 when he acqurred pdrcel 17.. : _ - o

“approxrmately 25 acres of property with lngh dcvelopmcntal potentral” put' ;
e RS - forth by Mason C. Heyward and/or his supporters as areasontoallowhimto . ..
ST S --,grant a twenty-frve (25') foot road rlght of-way in. lleu of the rcquested frfty

L e (e)f " The parcel of Dr. Haynes (17) together with the: parcel of Francis O J ohnson "
L - * (#14 - 5.3-acres) makes up 18.1 acres 0r' 72.4% of the 25 acres of property
- 1w1th hlgh developmental potentral ' - A

@ 'The Plannmg Board Minutes of Aprrl 29 1996 show that Larry Kennerty
S mformed the: Board that “there are landlocked propertrcs behind it. lt is the -

L j(g) :f.fW:hile under; the prevrous rulrrlg of thrs ZC;ourt as to fthe presjcrrpt_rve nature; of
o : 'ithe exrs’tmg roadbed of Resurrection Road Dr. Haynes would have acCess of

“Johnson would be essentrally landlocked for. “hi gh developmental potentral”- o
as submltted by Mr. Kennerty in support of Mr Mason: Heyward -

acc_:ess _easem_en_tto the public. T c_l_early wo_uld nevcr_ have p_urc_hased_ag ; -
: - property had it been at risk of being.landlocked:- I noted in my original letter, .-
Lt SR . which'was an answer in October 8; 2010, that 1 vigorously opposed the: :

. abandonment of Resurrection Road by the County of Charleston. And noted
~that any proposed abandonment would markedly affect the value of my

:Q:rrght - abrogatmg the rrght-of-way would drsenfranchlse those who.were -
relying. on such county road access.. Also, the County.of Charleston had . .
accepted the: dedrcatlon The County had dcqurred a 25-foot nght-of—way -

' - ;approval was assrgned by Beverly Craven, Clerk.of the County Council, and |
- ‘William Mrller Drrector of Planmng in. dccordance with Exhrbrt 10 ~and




A

':*the Publlc Works Departmcnt and Mason Heyward that the County, at thexr» _
meeting on 7 May, 1996, had granted approval of a 25- foot.road right-of-way ..
-~ Fcorrect myself there -- dedicated to the public, and that Resurrection Road-

C served as access to approximately 25 acres of property __w_xth high::~

- :developmental potential. - Again, those two .sentences are clearly ;
o - “interconnected and:related and refer to the.same easement and évent.. So.the
o g County of Charleston had accepted the dedlcanon by:it actlons as hsted ab0ve

trlal enters: its. Order as fo]lows o o B

. "FIRST The Prescrlptlve Easement The ex1stmg dirt road known as Resurrecnon Road as shown




v

-(1) A survey and plat commencmg at Betsy Kemson Parkway and termmatmg and

1 as to w1den the prescnptlve easemem from the saxd pomt A to pomt H to.a umform wxdth of twenty- """
f1ve (25 ') feet -
AR FOURTH From pomt H on ‘the Johnson plat (the pomt of i mtersechon of the exnstmg dirt road with

_ ';3::”_ ) thh a length of 891. 13 feet anda- umform wxdth of twenty five- (25') feet as contemplated by the e ‘V:Q::’

. : actlons of Mason C Heyward and Charleston County Councxl all as shown on the approved Fmal{'-

Plat recorded in Plat Book DA page 789 RMC Office for Charleston County

5_1&1";_, The arca of: the Exnstmg 25 Rtght-of-Way to: the west of pomt H on. the J ohnson survey and f | L




r

umform twenty f1ve (25') foot of the westernmost portlon of Resurrectron Road

SEyENTH The attorneys for the partres and the partres have presented to thls Court countless

1(1)‘:1-‘ ’What did the partres mtend to dccomphsh by their actions tdken in the Sprmg of the S
IR year, 1996" ' ' c

E ;m it accomplrsh what the partles mtended—to regard as done that whlch ought to
- be done—to |mpute an mtentron to fulfill an obhgatron : :

requested that that rtght of-way be. twenty-flve (25" feet in w1dth and erght hundred‘
nmety-one and 13/100 (891 13 ) feet in length and evrdenced that rtght-of-way ona:

25' road rlght-of-way bemg dedlcated to the pubhc” and by its. letter of approval.
noted that Resurrectron Road serves as dCCCSS to approxrmately 25 acres of property:

be twenty-frve 25') feet m wrdth and erght hundred mnety one and 13/100 (891 13): PR
r.,feetmlength .







