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STATEMENT OF ISSUES ON APPEAL

DID THE TRIAL COURT ERR IN' DENYING APPELLANT’S MOTION FOR

' DIRECTED VERDICT WHEN THE STATE FAILED TO PRESENT SUFFICIENT
"~ EVIDENCE :THAT APPELLANT COMMITTED THE 'MURDER ACTING ALONE

OR SUFFICIENT EVIDENCE HE AND CO-DEFENDANT FREEMAN JOINED

- TOGETHER TO" COMMIT THE MURDER UNDER THE HAND OF ONE IS ‘THE

HAND OF ALL ACCOMPLICE LIABILITY DOCTRINE"

- WHETHER THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT THE JURY" |

THAT EVIDENCE OF EVENTS - TAKING PLACE AFTER THE COMMISSION OF

‘THE OFFENSES CHARGED, SUCH AS EVIDENCE OF FLIGHT OR EVIDENCE OF
. ATTEMPTS TO COVER UP THE OFFENSES CHARGED ARE STANDING ALONE .
. INSUFFICIENT CIRCUMSTANTIAL EVIDENCE TO FIND APPELLANT GUILTY

DID THE TRIAL COURT ERR IN PROHIBITING APPELLANT FROM
CROSS-EXAMINING -A- DETECTIV_E ABOUT THE QUESTIONS HE ASKED
CODEFENDANT FREEMAN IF THE PROFFER DEMONSTRATED THE CROSS-

EXAMINATION WOULD NOT HAVE ELICITED CODEFENDANT FREEMAN’S

STATEMENT, THEREBY IMPLICATING BRUTON v. UNIT. ED STATES, AND IF IT

- WOULD NOT HAVE OTHERWISE OPENED THE DOOR TO PREJUDICIAL OR
IMPROPER TESTIMONY‘7

WHETHER THE TRIAL COURT ERRED IN ADMITTING INTO EVIDENCE THE

IDENTIFICATION; .PHOTO LINEUP, OR RELATED TESTIMONY IF THE

IDENTIFICATION PROCEDURE AND LINEUP FEATURING APPELLANT’S
- PHOTO" WERE UNDWULY SUGGESTIVE," AND' IF THE CHILD EYEWITNESS’S

IDENTIFICATION IS OTHERWISE SO UNRELIABLE THAT.THERE WAS A

| SUBSTANTIAL LIKELIHOOD OF MISIDENTIFICATION, IN VIOLATION OF DUE
'PROCESS. - |

'WHETHER APPELLANT’S CONVICTIONS ARE FUNDAMENTALLY UNFAIR
_OR WERE OBTAINED IN VIOLATION OF DUE PROCESS BY THE STATE'’S

PRESENTATION OF CONFLICTING PROSECUTORIAL THEORIES REGARDING
THE IDENTITY OF THE SHOOTER OR THE MANNER IN WHICH THE
SHOOTING OCCURRED ‘



STATEMENT OF THE CASE

Appellant Nicholas Mclver .and codefendant Terrell Freemélln were indicted for the -

kidnappingnand mutder of Amanda Fisher" poésession of a Weapon during the commission of a

violent cr1me and grand larceny, Value over $2,000 but less than $10 000 (Ind1ctments 2016-GS-

26-05556 — 05558) Assistant Sol1c1tor George H. Debusk Jr and Ass1stant Sollc1tor Seth A.

. Oskm prosecuted the case. G. Scott Bellamy, Esqulre represented Appellant Appellant and

Freemen were tr1ed ina Jomt tr1al by jury before the Honorable Steven H. John on April 25%

- l»

through Apr1l 27th 2018 in Horry County A dlrected Verdrct was’ granted in favor of both -

' Appellant and Freeman on the kidnapping. charge (Trial Transcnpt pp 541-47). The jury found
Freeman guilty of grand larceny-, but acquitted him of murder and possess1on of a weapon during

the commission ofa Violent crime. (Tr; p. 650-51). Freeman wae .sentenced to five (5) years

imprisonment for grand larceny. (Tr. p. 664). The jury found Appellant guilty of murder, the

weapon charge, and grand larceny. (Tr. p. 650) Appellant was sentended to forty-five (45) years.

imprisonment_ for murder and«ﬁ-Ve (5) years imprisonment each for grar'ld larceny and the weapon
charge, concurrent to the sentence for murder. (Sentencing Sheets, 2();;16-GS-2640555.6 —05558;

Tr. p. 661). Appellant timely filed a notice of appeal on May 1, 2018. -.

v : ‘ - - - ) - — -
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STATEMENT OF F ACTS

c On July 8 2016 -Amarida. Fisher and her cousm Tabetha Oxendme, went on a family ; .

: _Vacat1o'n near Hold’en'Beach North 'Carohna. (Tr. p. 488‘: In. 446-':p. 1‘67'- ln. 15). Flsher lived

nearby at her grandparents house in bhallotte North Carollna (Tr 487 In. 25; p 167 ln 1 3)..

Later that evenmg, Frsher and Oxendme decrded to dr1ve to Myrtle Beach in Frsher S whlte' o

fChevrolet Malrbu sedan fo celebrate Oxendme s b1rthday (Tr p. 488 ln 17 18)

On the mommg of that same day, Freeman and Appellant checked into the Lancer Hotel.

in Myrtle Beach for two mghts (Tr p. 122 ln 15; pp 196 — 199 ln 4; p 409, ln 24) The two
" knew one another from llvmg and workmg n Charlotte North Carolma (Tr p- 306, In. 14 15; p:

'391 In. 56)

At approxrmately l 00 a a. m. on July 9th 2016 Flsher and Oxendine checked into a room atr

. the. Hollday Sands North hotel (“HSN”) (Tr p 202 ln 23 25) The1r room featured a balcony that‘

faced Ocean Boulevard (Tr p. 206 In. 23- 25 p 207 In. 1 2) Whrle on the balcony, Fisher and ”

Oxendlne called downto Appellant and Freeman on the street below and they began chattmg (Tr

'p. 490, ln 2-3, 23-24) The palrs of frlends whom had not met one another before, ultlmately\ '

exchanged phoné numbers (Tr p 491,1n. 7; p 492 ln l 4)
At 2: 4lam the women met the men on the nearby beach (Tr p. 412 In. 22- 23 p. 491, In. t

10-12,. 15) After strollmg on the beach the parrs of- frlends returned to the room at HSN, where_ '

4~they Just hung out in the room and got to know each other and Oxendlne took prctures of thev '

group. (Tr. p 491 ln 13 14 20 p. 506 ln 21 22) Throughout the early. mommg hours of July-

9th, Frsher Oxendme Freeman and Appellant drank heavrly and engaged m drug actrvrty (Tr p.

':,.511 ln 15- 21) At 6 17am Oxendme and Appellant walked to the Lancer- Motel (Tr p: 512, .

j 6- 12 p. 417 In. 25 p 418 In. 1-2, 9- lO) Just mlnutes later Freeman Jorned Oxendine and'- h



Appellant at the Lancer Motel. (Tt. p. 513, In. 8-9; p. 418, In. 12-19). Fisher stayed behind at FISN.

(Tr. p. '495 In. 2-7' D 419 ln.f2l-23).0xendine and Freeman had engl'aged in consensual sexual
activity at both HSN and the Lancer Motel. (Tr p- 493 In. 12-14; p 494 ln ll 18;p. 503,1In. 11-

13). Unbeknownst to Oxendme and Freeman Appellant was alleged to have ﬁlmed them. (Tr. p
493,In. 15-16). | .
The nekt morning, Appellant asked Fisher if he and Freeman cduld ride to North Carolina
with she and Oxendme (Tr. p. 497, ln 16 19) The plan then chang.ed to the men and Fisher
droppmg off Oxendine and the three retummg to Myrtle Beach (Tr p 498 In. 16-17). Oxendme
planned to go back to Myrtle Beach that n1ght after spendmg the day at her aunt’s house. (Tr p.
519, In. 20-21). Oxendine later test1ﬁed that at no time d1d she hear Freeman or Appellant make
any threats towards Fisher or any indication that either would do Frsher any harm. (Tr. p. 507, In.
2 1‘-25? p. 50, In. 2-24). Likewise,rno security calls or complaints had'been made at either the Lancer
Motel or HSN. (Tr. p. 4'56,'15. 3.10) L -

On the ride, Fisher drove w1th “Appellant in the front passenge{ér seat, while Freeman and
Oxendine sat in the back. ‘(Tr._ p- 500, In; 15-22, p. 5l7_, In. 12-15).» When asked about the mood in
the car, Oxendine testified, “They all .seemed fine,” with no tension between the four. (Tr. p. 499,
| In. 23 —p. 50‘(‘) ln.l). Oxendine sat in Freeman’s lap and slept du'ring .th'e drive. (Tr. p 496, In. 18-

22). She stated she did not think Freeman had a gun on his person but she noted that she could not
| feel his back pockets (Tr..p. 496 In. 23-25; p 506 ln 1-14): An hour 1nto the drrve Fisher called
her mother to say she was gomg to get some clothes from her house before headmg back to Myrtle

.- Beach. (Tr p. 180, In. 8 9) Accordmg 10 tr1al testlmony, Flsher gave | her family no.reason to be

concerned during ‘the telephone call. (Tr. p.' l74, In. 19-22). Fisher’s fstepfather stated the home

- -~
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Oxendme off (Tr p- 182 ln 3-5, p 183, ln 4- 18)

. showed no srgns of d1stress after she plcked up clothes w1th Appellant and Freeman after droppmg | |

. \

At approx1mately 11: 15 a.m., 3 Kenneth Thompson heard a popplng sound whrle gettmg ,'
out of his car in the parkmg lot of the K&W Cafeter1a on Hrghway 17 in North Myrtle’ Beach (Tr B
| P 87,In.1 2 8; p. 88, In. 19 - p. 89 In. 4 p. 425 ln 24 25) He looked toward nghway l7 and
saw" nothmg unusual but as he tumed toward the K&W Cafetena he saw a man’ pullmg a woman
' .out of a whrte.‘car by ‘her\arm"whrl_e, another man:‘_m the car appeared to.be pushmg her. (Tr. p. 89,
In. 9;1.1) He then ran.toward K&lltl' he saw that the white car‘was gone when he turned a'round o
- (Tr p- 89, ln 19-20). Thompson promptly reported the 1nc1dent (Tr P 90 In. 23 25) Thompson

~ had not seen the car pull in, but test1ﬁed he saw 1t parked ina normal pos1t10n and did not. hear any

squealmg t1res as 1t ‘left.-:(Tr.' p. 98, rln. 25' p- 99 ln‘.-l-4 15a23). Thompson later testified he'was

| not ¢ takmg a mental p1cture of the scene’ and did not pay attent1on to detalls as he ran in the other
direction. (Tr p 92 ln 4- 6 24 p. 93, ln 4; p 102 In. 8- 10) When shown a photo of F1sher s

| car, he test1f1ed that F1sher . car “looked Just hke the car.” (Tr p 90 In. 14) However he could
. not provrde a spevc1ﬁc descrlptlon of the 1nd1v1dual out51de the car and could only 1dent1fy him as
a black male wrth short or pulled back ha1r and a medlum complex1on (Tr. p 92 In. 3 4, 8 p 102 8

In. 21-22). Thompson could not descr1be anythmg about the man’s clothes because he was ot )

“pay[ing] attentiori to what he was wearrng B was not focused on him; I was focused on the young

lady that was bemg pulled out of the car (Tr p- 92, ln 4-6). Thompson was unable to prov1de

any descr1pt1on for the other person because he could only see that there was’ another person 1ns1de o

3 The specific time and location of events are prov1ded throughout this section for review of the
record and the issues raised herein in conjunction with the driving routes taken and the cell phone .

records should Respondent desrgnate the records to be included in the Record on Appeal



the car. (Tr p- 92 ln 10- 12 p 102, 4- 5) Thompson did not 1dent1fy Freeman or Appellant from
a photo lrneup or make an 1dent1ﬁcat10n at trral
Freeman and Appellant amvedback atthe Lancer Motel in Flsher s veh1cle at around noon
and collected their belongmgs (Tr p. 429 ln 6 1 l) One of the men threw a luggage bag over the
balcony and into the back of the truck. (Tr p. 431 ln 1- 2) Between 12: 10 p.m. and 12:30 p.m.,,
E Appellant called Freeman ﬁve times from the truck while Freeman was! lin the hotel, with each call
lasting less than a minute. (Tr. p. 43 1,13-16; p. 432, In. 8-22). Freeman} retumed,_his calls at 12:38
- p.m. with a nearly six-minute call. (Tr p. 432,:In. 25) They made three more short calls to one
.' another between.12:44 p.m. andl l6pm (Tr p. 433 In. 4 9. g
| At approx1mately 1:45 p. m. Appellant bought matches, $7. OO worth of gas and a pack of
c1garettes using Fisher’s cred1t card at a gas station in Bennetsv1lle as well as $49.40 worth of gas
, and c1garettes later at a gas station in Marshvrlle at 3: 00 p-m. (Tr. p. 217 In. 10- 21 pp- 227-228,
p- 434, In. 21-24; p. 438 In. 20 p 439, In. 3; p. 441, ln 23- 24) Wh1le at the store at the second
' gas station, Appellant made several calls to his g1rlfr1end quuaJua (Tr p 449, In. 1-2; p: 296,
In. 11- 16) Cashiers from both gas stations test1ﬁed they saw .no blood on the white t-shirt
Appellant had been wearing that entrre day. (St. Ex 26 27,29, 59 60; Video; Tr. p. 220, In. 2; p.
230, In. 6-10; pp. 435-434.). . . f._, L S
Because the K&W parking lot did not have surveillance cameras capturing where the white
car was sard to have parked, law enforcement was unable “to ﬁnd any ev1dence that actually
showed what occurred dur1ng this incident.” (Tr pp..106-107; p. 109 p- 119 p. 123 In. 7-15).
Sergeant Rose located a bullet fragment between F1sher s legs but d1d not’ collect it as evidence,
nor did she or any member of law enforcement take measurements in relation to the found bullet

1
i

fragmen_t and where the. car was parked. (Tr. p. 136, -15-24). Law enforcement collected Fisher’s

10



- N N N SR . N T A W AE T aE aE b EE N B Em
P - - - L e

.. clothing but did not submiit it_-for blood: spatter-analysis or any other forensic testing. (Tr. p. _450,
“In. 8-1 3). Sergeant Rose also stated that prior to.;t:he shooti_ng,jno calls'were made to report someone
-in distress or:"any other disturbances, such as efratic dri‘vlng",’- i‘nvolving a white ‘Malib'u'. (Tr. .15.11-41 .

" In. 2-6).

After speakmg w1th other detectlves at the scene, Detectlve Lyman drove to Shallotte to

speak w1th Frsher s famlly (Tr p 389 ln 12- 15) Oxendlne mformed Detectrve Lyman about the " :
time she and Fisher spent w1th Freeman and Appellant and provrded the1r phone numbers and the .
v'photographs from her phone (Tr. p. 390 In. 21 23) The famlly prov1ded the make model and |
" color of F1sher ] Mallbu (Tr p 392 In. 1- 3) He entered the 1nformat10n in the Natlonal Crrme
" lnformatlon Center (N CIC) asa stolen vehlcle and subsequently learned that the vehlcle had been
‘located in Charlotte that aftemoon on ﬁre (Tr p- 391 In. 6 8; p. 392, ln 3 20) Detectrve Helms :
l‘stated the scene of the bumed vehicle was less thana m1le away from the residence of Appellant s
girlfriend, quuajua (Tr p. 296, ln ll 16 p. 297 In. 23- 25) The Vehlcle was towed to Charlote
‘:-'Metro Pollce Department S (CMPD) ev1dence lot. (Tr p. 293, ln 20 21) CMPD Arson team |
_ Awould have 1mt1ally processed the vehicle, and it d1d generate a report on the Vehlcle but the State .:

~ did not present that report at trial. (Tr. p 300 ln 9 11, p. 452, In. 7- ll) Detectlve Helms later

returned to. the eV1dence lot w1th Detectlve Lyman to take photographs of the burned vehicle on

- July 13; Detective Helms stated:that he was “lookmg for evidence in general, not specific evidence

. of arson.” (Tr. P 302 ‘fln 10-14) ‘Four »months after the incident in November 2016 Detective

Lyman retumed to Charlotte to process the vehlcle whrch had been wrapped in plastlc (Tr p 394

In. 14- 23) Detectlve Lyman sald the car was completely bumed up and he found no bullets

casmgs or blood but recovered Fisher’s purse and a melted key fob. (Tr p 394 p: 476 In. 10-



16; p. 479, In. 12). Detective Lyman stated other than “sifting through tlle ashes” and melted glass,

no forensic analysis or testing was performed on the vehicle. (Tr. p. 4521, In. 3-8).

~ Detective Lyman stated that the' CMPD Crime Scene Unit did pfrocess the truck driven by

~ Appellant and Freeman that_VWeekend, and the relevant items and eviden;'ce were sent to SLED labs
- in Columbia. (Tr. p. 449, ln l2-2l). CMPD also analyzed the truck and completed a crime scene
analysis report. (Tr p. 451 In.-1-7). The State did not present any ev1dence regardmg e1ther the

SLED analy51s of the truck or CMPD S forens1c reports at trral North Myrtle Beach' Police

Department (NMBPD), Wthh d1d not have a separate crime scene lnvestrgahve unit, did not

perform any- forensic analys1s on Fisher’s Mallbu or the truck (Tr p- 3%9 In. 16 — p 360, In. 3-7).

NMBPD had obtamed Appellant ] cellphone when he- Voluntarrly surrendered it upon he

and Freeman tummg themse]ves i in to CMPD on July 13,2016 after learnmg they were suspected

in Fisher’s death. (Tr p. 370 In. 5-7; p 458 ln 1-17; p. 343, In. 20-23; p 354 p. 355). Detective

- Will Lynch analyzed Flsher and Appellant ] cellphones usmg Cellebr1te (Tr p. 342, In. 7-9).
Cellebrite “pulls 1nformatron off of the cell phone itself and then puts it 1nto a format that [one]

' could read as opposed to having to go through the cell phone and havihg to open up every single
- contact and incoming calls, outgoing call_s, Sl\/IS pictures and things llke that.” (Tr. p. 337, In. 5-6,
12-13; p. 339, In. 12-25). Cellebrite also generates a_ti_meline that organizesthe .user"s cell phone

activities in chronologlcal-order as well as analyzes the frequency ot contact made with. other

cellphones. (Tr p. 340, ln 8- 12, 23-25). Cellebrite’s. analysrs also 1ncludes the time, date, and

duration of the phone calls made but cannot generate or recover the content of the calls. (Tr p.

340, In. 4-9; p. 372 In: 5-7). The analysis of Appellant s phone demonstrated he and Freeman

contacted one another 261 times overall via text messages and phone calls (Tr. p. 345 In. 1; p.

367, In. 13-17). However, Cellebrite does not distinguish phone conversations from voicemails in

12 S
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g 1ts call frequency analysrs and most of the calls made from Appellant ] phone to Freeman went
' unanswered 1nclud1ng the calls made the day of the shootmg (Tr p: 358, In. 6-8; p. 374 In. 20- o

*.22). Freeman was ranked for lack of a better term as Appellant s n1nth most frequent contact out

of twenty-seven (27) contacts. (Tr p 345, In. 12-'13)' No effort was made to mvest1gate or contact

- any of the numerous 1nd1v1duals Appellant spoke w1th on July 9th or in the followmg days. (Tr. p.

358, In. 9-19; p.. 465 ln 5- 9) Freeman’s phone number was. deleted from Appellant s phone on’

an-'unknown date. (.Tr. p‘.' 346, ln’. 204'21" p‘.’ 3'63 - ln. -32-4). The analyS1s of Flsher ] phone

"demonstrated she had commumcated wrth Freeman S phone (Tr P 350 ln 21 23) Both phones

contamed p1ctures and v1deos from July 9, 2016 (Tr p 350 In. 24 25) TLaw enforcement d1d not

'seek a search warrant in order to selze Freeman s phone and analyze its data in depth (Tr p. 471, .
.ln 8- 1 l) Tl.us the only record law enforcement could poss1bly obtam ‘was a log of the calls made :

) 'from Freeman S phone wh1ch prov1des no content (Tr p 361 ln 6 7, p 362 In. 5- 7 p 365, In..

13 15) Law enforcement did not attempt to 1nvest1gate or contact any ‘of the contacts on Freeman s

~cell phone (Tr p. 362, ln 8- 13)

Pathologlst Di. Edward Proctor'p‘erfonned an autopSy on July'* 10, 2016 and -concluded

' Frsher S cause’of death was a fatal gunshot wound to the head (Tr p. 237 ln 16 22; p. 238, ln 3;

' p 242, In. 10, 20: 21) Dr. Proctor nelther found any other 1nJur1es or s1gns of assault, nor did he

find i mjur1es consrstent w1th being. pushed fromacar (Tr p 240 ln 17 20; p 246 In. 11- 19) Dr.

Proctor also determmed Fisher had a blood alcohol level of 068 and her blood screen was pos1t1ve

: for Valrum and cocaine metabohte 1nd1cat1ng she used cocame shortly before her death. (Tr. p.
- ':242 In. 3- lO) The bullet entered above Flsher S r1ght ear and ex1ted the left s1de of the head above

the ear and was sllghtly anterror (Tr p 238 ln 4 6) Dr Proctor found that a contact wound '

mdlcated the muzzle of the. gun was r1ght up agamst Flsher s head at the tlme (Tr p. 239 ln 13- ;



|

19). Dr. Proctor could not determine which direction the single shot vl{as. made in relation to the

person that fired it A‘acco,_rd_ing to the possible seating arran_gements in.the car. (Tr. p. 245, In. 4-8).
_..Detective Lyman is ndt a ballistics expert, 'and he did not reqnest SLED’s assistance in
determining the origin of thel gnnshot or the Velocity' of the_l)ullet. (Tr. pj. 453, In. 2-11; p. 480, In.
5-8; p. 481, In. 7-19). He did not know: whether Freeman or Appellant was right-or left-handed.
(Tr.p. 461, In. 2-5). Detect1ve Lyman admitted that “[t]here was.one shot and there s two people”
and “[a]t the end of the day, [he] did not know who pulled the trrgger 1n that car.” (Tr. p. 465, In.
— p. 466). He also. conceded that nothmg in the texts ‘or data extracted from Appellant s phone
mdlcated a plan or preparatlon to go to Myrtle Beach to krll Fisher, and no text, photo or other
data contamed an admlss1on of gu1lt (Tr p. 357 ln 16- 19 p 358 1 5) VDetectrve Lynch stated
no w1tness indicated that Appellant shot F1sher (Tr p 359, ln 1-2).
The trlal‘ court charged the j Jury on the law of mere pr_esence, the law of principal as well
as on accompllce .liability .unde.r~_"‘hand of one 1s the hand of all.” (Tr pp. l630-642). The jury
requested to review the hand of one instmction written ont; and that lnstrnction, as well as the mere

.presence and circumstantial evidence instructions were provided to the jury. (.Ct.’s‘EX. 5-7).
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"Relevant Facts .

ARGUMENT

.~ . THE TRIAL COURT- ERRED- IN DENYING APPELLANT’S MOTION FOR

- DIRECTED . VERDICT - BECAUSE THE STATE 'FAILED TO PRESENT
- SUFFICIENT EVIDENCE THAT APPELLANT COMMITTED THE MURDER
ACTING ALONE. OR SUFFICIENT EVIDENCE HE AND CO-DEFENDANT.
- FREEMAN JOINED TOGETHER .TO COMMIT. THE MURDER UNDER THE
HAND OF ONE IS THE HAND OF ALL ACCOMPLICE LIABILITY DOCTRINE )

After the State rested Appellant moved for. a: dlrected verd1ct of not gu1lty In argumg that_

the State had falled to prove that he acted as the pr1ncrpal or. as an accomphce under the ‘hand of

- one is the hand of all”“. doctrme of accomphce l1ab111ty, Appellant explamed?

There is no d1rect ev1dence or substant1a1 c1rcumstant1al ev1dence Your Honor, to -
suggest that this is anything else otherthana random act by one of these parties and
that the State has failed to bring into this court evidence to establish who did what, ..~
-and ‘we. would simply. be asking this' jury’ to- speculate and/or guess as to what_ RN
happened, and that’s why we have thls p01nt m tr1al where the court can intervene -
_and direct a verdrct ' ‘ : :

(Tr p- 533, ln 18- 25 see also Tr p 531 532 p 534 ln 4 p 537 ln 16 25) The trial court

dlrected a verd1ct of not gullty on the kldnapprng charge as to.both’ Freeman and Appellant but -. .

demed the motron for all other charges (Tr p 538, In. 2- 540) Appellant later renewed his motion
| for d1rected verdrct or fora new tr1al in the alternatlve (Tr pp 655 656) The trlal court demed.

- both motions: (Tr..p. 655-656). - ?*}# .

Standard of Review. - * .

“In reviewing the denial of a motion for a dirécted verdict, the Court must view the evidence

“in a light most favorable to the State,” and review, is limited to considering the existence or - -

nonexisténce of evidence, not its weight. Stte . H_ctﬁf, 420 S.C. 290, 298, 803 S.E.2d 272, 276

. * Hereinafier “hand of one”.
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. (2017). This Court will find the case was: properly submitted to the j jury 1f the State presented direct

'or substantial c1rcumstant1a1 ev1dence tendmg to prove the gu11t of the accused in regard to every
element of the offense State V. Cazn 419 S C.24, 33 795 S.E. 2d 846 851 (2017).

)

- The trial court’s authorlty.:vto grant direct a- verdict in_the defendants favor’ embodies the
constltutional demand that the State must prove every element of the .’charged offense beyond a
reasonable doubt. See Rule 19, SCRCrimP ; U.S. Const. Amend XIV S C. Const Art. 1, §3. See
also Cam 419 S.Clat 33 795 S.E.2d at 851 In cases where the State has excluswely relied on
circumstantial ev1dence, if the ¢ ev1dence submitted raises a mere susp1c1on that the accused is
- guilty, a directed Verdlct should be granted because suspicion 1mp11esj a belief of guilt based on
facts or circumstances which do not-amount to proof.”‘ Harry,,420'ASl.C.lat 2'9.8,:803 S.E.2d at 276.

“Suspicion, however‘ strong, does not suffice to sustain a c'onviction.’; State v. Hyder, 242 S.C.

. ]
372, 379, 131 S.E'.2d‘ 96, 100 (1963). “The State‘ may not obtain a conviction when its proof as to
any one element requires the Jury to. speculate or guess whether the | defendant engaged in the

“conduct the legislature sought to cr1m1nalize " Cain, 419 S. C at 30 795 S E.2d at 849 If the jury

‘would need to speculate Or guess as to whether the defendant committed an element of the offense

charged, the State »has essentlally presented no_ev1dence of the offense_, charged. Id at 30-32, 846

S.E.2d at 849-51. Thus a motion for a directed verdict must be granted “where evidence_'[.]gis such -

as to permit the jury to merely conjecture or to speculate.” Id.
The State failed to present sufficlent ev1dence that Appellant shot and killed the victim
Fisher acting alone..

il
i
i

|

The State’s theory throughout trial primarily centered upori' ‘Appellant and Freéman
committing the charges together as one another’s accomplices to somel degree, and the trial court

did not specifically instruct the jurv that it could find Appellant com‘rmitted the crimes charged

16
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: actmg alone. The relatlvely m1n1mal role Appellant served as- the lone shooter in the State s

- presentation of the case magniﬁes the lack of. evrdence sufﬁcxent to prove Appellant s guilt.

The State simply failed to present any ev1dence that Appellant comm1tted the act of

“shooting and killing F 1sher himself.v The »mculpatory ev1dence pertamed prlmarily, if ‘not
o exclusively to events before and after Fisher was shot This.evide'nce demonstrated Freeman’and

o Appellant spent time w1th Oxendine and Flsher the day of her death and the prev1ous night, but

there was nio evidence as to what transpired between dropping off Oxendine at her aunt’s home in
Shallotte and the time of ‘the shootmg in North Myrtle Beach There were no calls about any

disturbances while the three drove back to Myrtle Beach The State d1d not present any ev1dence

. of what occurred inside the car when Flsher was shot law enforcement was unable to “to find any '

evidence that actuall'y showed what occurred during this incident” because the K&W’s parking lot -

-~ did not have surveillanc.e"cameras in'that area." Most significantly, the'.State‘ failed to present
N sufficient e_vidence: demonstrating Appellant shot‘ Fisher or evidence that placed ‘a‘ gun in -
: Appellant’sih'and. Despite the State’s admittedly unsub'stajntiated and‘s'peculati'_ve »closing argument
'~ that Appellant was the shooter‘laccording to where he could have been "sitting in the car and:how

Fishers hiead could have been po‘sitil-o'ned :at the" rnornent she was shfo_t‘(Tr‘;: p. 5‘75, l_n‘."‘l4’;25), the

identity of the shooter could not be determined according to the medical examinér’s testimony, Dr.

Pro'c’tor.coul_d not de_terrni_ne f_rom which dire'ctionthe shot,was;fired_inside the ‘car ‘i_n relation to
the person who shot Fisher; (Trt p. 245 In. '4.-8).'In‘additi0n to Dr PrOctor’s testimony, Detective |
Lyman and Detect1ve Lynch also testlﬁed they d1d not know whether Freeman or Appellant pulled |
the trigger. The Jury was thus left to speculate or guess as to whether Appellant kllled Flsher
himself. See Id. (re_versmg the trial court’s denial of the defendant s motion for directed verdict on

the manufacturing’ methamphetamine charge -because the jury could only speculate or guess



whether- the defendant was guilty from the State’slevidence. that merely proved the amount of
metha_mphetamine the defendant could possibly or theoretically h'avep?‘roduced); State v. Palmer,
413 S.C. 410, 419—21, 776 SE2d 558, 562-63 (2015). | |
There was also. no evidence that Appellant -even had a gungi Law enfo}rcement never
recovered one. Oxendine’s testimony that she d1d not feelA a gun on Freernan’s person while sitting
on his lap on the ride to Shallotte—hence, she was not even sure that F reeman had one—does not
automatically constitute as evidence that:Appellant must have had the ‘fgu'n that was later used to
kill Fisher. This testimony is not evidence, but rather the absence of e\?idence, and at hest invites
the,jury to speculate or guess. as to whether Appellant might have had -the gun later: used to kill
A Fisher. This evidenee is therefore equally insufﬁcient;to support‘guilt a;s the principal. See State v:
Martin, 340 S.C. 597, 602-03, 533 S.E.2d 572, 574-75 (2000) (holding evidence that merely
presents the possibility or is\ consistent wi_th' the defendant and code%fendant’s presence at the
victim’s home at the t1me of the murder was insufficient to submit the ease to the Jury) The State
presented no facts to. support any of 1ts theorles as to where the gun or1g1nated even though
Freeman had the opportunrty to retrleve a gun from the truck or hotel rod)m prlor to the four leaving

for Shallotte and there could have already been a gun in Fisher’s car. Fturther, the State’s reliance

on the video of Appellant remov_ing an admittedly unidentifiable obj ectl}as evidence that Appellant

had a gun and was the shooter is far from conclusive evidence. The frﬁct_ that the State could not

1dent1fy the object. with any certainty in its closmg argument as a gun, and described it merely as
1‘ .

“whatever it was he put in there” calls upon the jury to speculate that the item was a gun. The State

did not provide the jury with_any still photographs of the item or any evidence proving Freeman,

~ Appellant, ‘or Fisher owned, possessed, or even had access 10, a guh at that time. Moreover,

18
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Detectlve Helms further testrfled that he d1d not know 1f any 1tems . €. p0551bly a gun, had been

“taken’ from the truck (Tr p 301 ln l 3)
| _ There were vast other 1nadequa01es in the ev1dence presented by the.State The State '
| . presented no motrve", eyev’vrtne's"ses' to the shootmg ,or vldeo‘s from the scene. No evidence provmg -
‘the shot vvas."ﬁ"r"ed’ from_';the v’pas“senger’ seat or frofr'nfthe“*backs"eat ivas‘-'pro'duced‘."_" Theré wasno
. evidence‘-ror:._testimony“"regajrdi_ng theblood spat:ters,on_"-tlre victim’.s clothes to :-‘d_et’ermine"the
. .trajectory of the bullet. There ~~wa_svno evidence :7as"*to'ivhere the .bulletStrflICl('tlle inside of the -

‘vehicle. There was no fte’stimony or evidence regarding whether the shooter was right or left- o

handed, or whether the Appellant or AFreeman was right or left:-handed:._ There was no inculpatory

forensic evidence gathered or analyzed from the téuck or Fisher’s car.

- Thus, the:State presented 1o evidence to distinguish Appellantl as the lone gunman from -
. Freeman at the time of the shooting. As in Martin .‘an"d Cain, the jury w'as.required to sp_eculate

' about a essential element ofmurder ‘in this case: who pulled the trigger. Because the jury was

5.

: requ1red to speculate regardmg the shooter 'S 1dent1ty, the State effectlvely presented no ev1dence,
that Appellant actually shot Flsher wrthout Freeman actmg as his accompllce Therefore the trial

'~ court erred in denymg Appellant-s motlon for dlre‘cted verdlct.

.

The State failed to present sufficient ev1de1ice Appellant and co-defendant Freeman
_ _joined together to commit murder, engaged in an overt act in furtherance of shooting
©  the victim, or aided, abetted, or assisted the other in the shooting in order to submlt
the case to the j jury under the accompllce llablllty doctrme of the hand of one. '

Under the hand of one, the State must prove the defendant was present at the scene of the

f}

crrme and mtentlonally, or through a common des1gn a1ded abetted or a551sted in the commrssron -

.l.rv.

of that crlme through sorme overt act to prove the defendant guilty under hand of one accomplrce

l1ab1l1ty State.v. Washmgton 424 S.C. 374 417 818 S. E2d 459 482 (Ct App 2018) rehearmg - .
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demed Sept 20, 2018 Cf e.g., State V. Thompson 374 S C. 257, 262 647 S E. 2d 702, 705 (Ct.
App. 2007) (“Mere presence and prlor knowledz,e that a cr1me was gomg to be committed, w1thout
more, is 1nsufﬁc_1ent to.constitute gu11t. "). Pursuant to this doctrlne, a per’son that j Joms with another
to ‘-‘accomplish‘ an ililegal purpose,is criminally liabte‘l for everythmgl done b); ‘his c.onfederate
_incidental to' the execution of the-common design or purpose.” Id. Se:e also State' v. Fields, 314
S.C. 144, 146,n. 1,442 S.E.2d 181,‘:182, n. 1 (1994).(“Where two pers%ns,combine to commit an
| unlawful act and in its execution a,homicide is committed as a probahle or natural consequence
thereof, all present and part1c1pat1ng in the unlawful act are as guilty as the one who committed
the fatal act.”). C1rcumstant1al ev1dence of the partles conduct rather ‘than evidence of a formal
or expressed agreement, is sufficient to demonstrate an agreement to achlevement an 1llega1
purpose, wh1ch thereby estabhshes presence by pre arrangement State 12 szson 390 S.C. 347,
354, 701 S.E.2d 766 770 (Ct App. 2010) Further South Carolina courts have requlred evidence
demonstratmg the ‘alleged accompl_lce must have acted with the mtentlon of encouragmg and
abetting the commission of the homicide, » or at least that the commilssion of the murder by the
principal must have been a reasonably foreseeable consequence of the defendant s actions. State v.
Mattzson 388 S.C 469 484 697 S.E. 2d 578 586 (2010) (bolded text 1h original); but see State V.
Reid, 408 S.C. 461, 473, 758 S.E,2d. 904, 910 (2014) (holdmg the State must present evidence
that the defendant._knevi‘z’of the principal’s criminal conduct). |

First, because:there was insufﬁcientevidence“ Appetl_lant;killed?isher as the principal, the
” events following_ the 'shootin‘g cannot constitute as'_{ substantial ciﬁrcumstantial. evidence of
Appellant’s. guilt becaus’e there was”insufﬁci'ent' evidence .F-reeman shotfpiFisher and thus there was

1nsufﬁc1ent ev1dence of Appellant s gullt under the “hand of one is the hand of all” accomphce

hab111ty doctrme Martm 340 S.C. 597 533 S E, 2d 572 (holdlng the trlal court erred in denying
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the motion for directed verdict vv'hen the §tate’failed tofprese‘nt evidence‘that th.e’ defendant killed '

the victim and had no proof he ‘and his “co defendant had worked together to br1ng about the
victim’s death; desplte their 1nculpatory statementslabout klllmg isomeone that nlght and the
c1rcumstantial ev1dence regarding their movements the mght of thecr_lme).

Further,'in»order to ,withst'and Appellan_t’s motion for directed,ve'rdict, the State was
required to produce ev1dence that Appellant and Freeman ] presence at the scene was the result of

a prev1ously arranged plan to undertake an 1llegal act. See Harry, 420 S.C. at 298, 803 SE. 2d at'-

- ,f276 However the State failed to present any ev1dence that Freeman and Appellant Jomed together ,

to accomphsh an 1llegal purpose or present any evrdence of an overt act' prior to or during the

shootrng that would indicate a prior agreement plan to l(lll Frsher L1kew1se there is no indication

" that Freeman shootmg and kllhng Fisher would have been foreseeable to Appellant or vice versa.

Accordmg to Oxendme S testrmony, the four had enjoyed their tlme together w1th no signs of

trouble v1olence or other cause for concern and at no tlme d1d she hear Freeman or Appellant :

- make any threats towards F isher_ or indicate a joint intent or plan to do her any harm. As Detective

_Lynch testified, no texts,-calls, or other data extracted‘ from App‘ellant’s phone indicated a plan or

agreement with Freeman to go- to-Myrtle Bedch to kill Fisher, and' Freeman’s phone was not -

- forensically analyzedr The nurnerous calls Appellarit made to Fr‘e.‘ema'n,A which were made: aft_er , '

‘they separated and drove Sepaiate cars, means ’«little to prove they had been working together to

4

kill Fisher ot vvorki’ng t_ogether:to cover up a crime because their calls went unanswered for a.few

hours or so. Moreover desplte testlmony ‘that two men removéd Frsher from the car, the w1tness

' could not 1dent1fy e1ther Freeman or Appellant as either of the men. This evidence thus fails to

prove the men Worked together in sorhe manner before or 51multaneous to the shooting and only

theoretlcally proves two unldentlﬁed men removed Frsher from the car together
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The State did present evidence ,Abpellant and 'Freemah drove Fisher’s car to the Lancer
Motel after the;shoot_in'g,' and that a young ‘gi'.rl did identify Ahpellaht as the man she saw burning
Fisher’s car the followihg-day. State V. .L,ewis is"ins'truetilve‘. In Lewih, the Ceurt ef 'Appealé held
that because “the Statte .'did‘_;not present any evidehce of an overt act or ?he ‘requisjte’state of mind
for aiding 'a'nd abetting” homicide by child abuse bettthe joi,nti tfial, ev’tdence of the defendant’s
flight and suicide after the child’s de_ath did not sufﬁce_ to withstantj_the ‘de_fen'dan‘t’s motion for
'directed yerdict.A 403 S.C. 345, 356-57, 743 S.E.2d 124, 129-30 (Ct. App 2013). Pursuant te the
: .rationale in Lewis, the evidence as to the events after the shooting are 'insufﬁcier‘lt to withstand
Appellant’s motion.for di;ected verdict for the charges.‘-kTh'e State failed to prove an overt act,
hparticularly when censidering that the trial ‘eourt _had directed a rflifot guilty verdict for the
kidnelpping charge vf(')r'Appellant and Freer'nan‘.i As per the test:irr;ohy Sreviously discussed, there
was no evidence as to the requisite state ef ‘mind. It is net asA though the,State proved Appellant
and Freeman agreed to take possession of the vehicle as part of a plan (;):r‘ agreement to kill Fisher.
~ Additionally, neither \defe‘ndar‘lt was charged oArttie'd for eccessory afte‘r‘ﬂ the fact, and the evidence
actually preeented and the lreas.(‘)h‘abile tnferences therefrom doinot infot:‘m who actually pulled the
_trigger. Again, there also no evidence of\;vhat occurred duting the shooting or evidence that placed
the gun in eithet defendant’s ha_nd, let alohe Aepellgtnt’s. : |
} -Moreover, as previously discussed in the preceding subfissue, it?fis paramount that the State
failed to present ditect evidence that either man shot Fisher, let alone eivic_lence. showing which of
the two men actually shot her anti which man aided, abetted, or assisted the other. Indeed, Detective
Lyman conceded that “[t]here was one s'h'ot'and there’s twe people” ahd “la]t the end of the day,
we did not know who pulled the trigger in that car.” (Tr. p. 465, in. — b. 466, In. 1-6). See Lewis,

403 S.C. at 356, 743 S.E.2d at 130 (holding the trial court erred in refusing to direct the verdict on

2



aiding and abetting‘ homicide by child- abuse'eharge ina joint irial \yhere the evidence show'ed only :
he or his codefendant could have committed the crime but ev1dence failed to show which of two
did) State v, Johnson, 291 S.C. 127,352 S E.2d 480 (1987) (ﬁndlng the evxdence msufﬁcrent for
the trial court to have denled"theamotion’for' dlrected verdict where it could not be proven ‘the
defendant hilled -the’ivi_ctim'beeause itwas inconelusive vyhe,th'er'. the defendant’stennis shoes

&

caused the _marks on the victim). There wasmo evidence that either even had a gun. The State’s

“evidence iregarding the e‘vents‘:be‘fOre_ andﬁ‘after‘the shooting simply fails to suffice to prove that

Freeman and Appellant previously agreed to commit any crime together, the natural consequences

of which was murder. As:Appellant had argued, from the State’s evidence, the jury would have

" had to impermissibly assumé that either man had a gun, as:well as have to assume or guess that

either manaactually shot’Fisher while the other aided and abetted the homicide. Cain 4198.C. at

30, 795 S.E.2d at 849 see also Martm 340 S.C. 597 602 03 533 S E. 2d 572,574-75.. As in Cain,

,where the State had merely presented a theoretical amount the State in this case had merely

presentedva theoretlcal -gun’ and a. theoretlcal shooter In Cain, the_expert witness could not
testify concluswely on the quan.tity_ element of trafﬁching in Cain. L’ikew‘ise, in this cas.e, the
State’s expert Dr. ‘Proctor Detective Lyman'and Detective Lyneh eou’ld nOt determine that‘the
shooter was Appellant nor could they testify from where the shot or1g1nated

It is srgniﬁcant that the Jury did not find the ev1dence sufﬁc1ent to ﬁnd Appellant or

- Freeman guilty under hand of one for murder and possessmn of a weapon during a violent & crime.

T_his,_ is made patent by the. j,ury finding Appellant gu_ilty on all eharges, but ﬁnding Freeman guilty g

of only grand larceny in taking Fisher’s car, whieh_Appellant drove after the shooting.

3



~ The trial | judge’s ruling aeknowled‘ged that there was no eviderice proving the identity of -

the shooter, and did not and could not refer to any evrdence the State presented that proved any of
the necessary elements of Appellant ] gurlty under the hand of one. The trial judge was confident
the State presented evrdence that established Appellant and Freeman were at the scene (Tr. p. 546,

In.10-25; p. 567, In. 1-12). However, thls is the only element the trlal Judge s ruling supports

Lastly, in light of the fact three people could have pulled the trrgger Fisher in comm1tt1ng

suicide, Freeman, or Appellant, th_e State’s evidence raised nothing more than a mere suspicion as -

‘to the shooter’s identiﬁcation, and thus raised only a mere suspicion lAppellant shot and killed

Fisher acting alone or with Freeman as his accomplrce The ev1dence presented requ1red the jury |

to speculate or guess as to whom pulled the trigger, which equrvocates to no evidence at all.
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Standard of Review“ ;

‘ Argunlent

~ IL ~ THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT THE JURY THAT

EVIDENCE - OF -EVENTS TAKING PLACE AFTER THE COMMISSION OF
THE OFFENSES CHARGED, SUCH AS EVIDENCE ‘OF " FLIGHT OR’
EVIDENCE OF ATTEMPTS TO COVER UP THE OFFENSES CHARGED ARE

'~ STANDING ALONE INSUFFICIENT CIRCUMSTANTIAL EVIDENCE TO
FIND APPELLANT GUILTY

Relevant F acts

Durrng the charge conference Appellant Jomed Fre reeman s request to charge the j jury that

. the ev1dence of ﬂrght ora cover up alone is 1nsufﬁc1ent crrcumstantral evrdence to ﬁnd Appellant :

e

‘guilty of the crlmes charged (Tr p 565 ln 10 25) The tr1al Judge denred the request because he

. was not gomg to charge the Jury on ﬂ1ght addlng that such a Jury 1nstmct10n would constrtute as .

acomment on the ev1dence (Tr p 566 ln 1 10)

. “The refusal to grant a requested Jury charge that states a sound pr1nc1ple of law applrcable

to the case at hand is an.error of law.” State v, Pzttman 373 S C 527 570 647 S.E. 2d 144 167_

= (2007)

A}

The law to be charged to the Jury 1s determrned by the ev1dence presented at trlal State v

,.,Sams 410 S C. 303 308 764 S E 2d 511 513 (2014) See also S. C Const art Vv, § 21 (“Judges

i

f shall not charge Jurres in respect to matters of fact but shall declare the law ) State v. Stukes 416
S.C. 493 498, 787 S E 2d 480 482 (2016) (“Jury 1nstruct10ns should be desrgned to enlrghten the_
» Jury and a1d itin arr1v1ng at a correct verdrct ) As a general rule a tr1al Judge should refram frona "
all.cornment that tends to 1nd1cate“to the Jury 1ts oplnron on the cred1b1lrty of the Wrtnesses the -
werght of the ev1dence or- the gullt of the accused State V. Jackson 297 S C 523 526 377 SE. 2d -

| 570, 572 (1989)



|

The trial judge -eoMitted reversibleerr‘or by refusin'g to give.t:h_e requested charge. The
trial judgefs reasoning,that' he '\;v'ould not give the requested eharge’bedause he :was not charging
the juryvvtha‘t::‘it could tind‘e,\iidence flight as eil’idence of guilt}r knowledge or intent was flawed
“because there isno such reciprocal element required for the trial judge tolgive the requested charge.
While the charge on ﬂight has been held 1mproper and has been prohlblted see State v. Grant 275
- S.C. 404, 272 S.E. 2d 169 (1980) there is by no means authorlty for the trial Judge ] ﬁndmg he
could not then ‘instruct the jury that evidence of ﬂight or “cover up[ evrdence followmg the
| commission of the charged offense was in and o_f 1tself 1nsufﬁc1ent etlldence of guilt.

The requested charge is also a sound principle of law. In State v.!:,; Léwi’s, this Court rejected
the State’s argument that defendant's ﬂight and suicide attempt constituted sufﬁcient-evidence to
-w1thstand a directed Verdrct partlcularly m light of the State’s failure to present any evrdence of
an overt act or the requlsite state of mmd for a1d1ng .and abettmg the crlme charged. 403 S.C. at
357, 743 S.E.2d at 130. (citing’ State v. Odems, 395 S.C. 582, 590, 720 S.E.2d 48, 52 (2011)
* (declining to hold “that 'ﬂight alone is substantial circumstantial evidenee of a defendant's guilt™)).
In State v. -Odems, ‘the South Carolina Supreme Court held .that the | State’s evidence was
insufficient to withstand the defendant’s direoted verdict motion. 395 S.C. 582, 586-87, 720 S.E.2d
48, Sl)-l (2'01"1). -Thfe evidence in Odéms -vvs'/'asalsocireumstantial and related to ﬂight an.d a cover
up:..“(l) the fact that less than ninety minutes after the burglary, policb located Petitioner in the
‘ getaway car with the burg‘lars-and'the stolen goods; (é) Petitioner fled from law enforcement; and
(3) Petitioner asked an 'uninvolved person to lli'e._for him.” Id. at 588, 720 ~S.l_EI.2d at 51. Asin Lewis

and Odems in which the charges in both cases were also presented under the hand of one, the State
l,
i

here failed to prove Appellant commltted the crime and that he d1d so with the requisite mental
. o . l| .
state for accomphce 11ab111ty See supra Issue L. Moreover similar to the crrcumstantial ev1dence
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_"‘burmng F 1sher S car T e

.arguments (Tr pp 581 ln 3 =

. a;gumént);

‘held insufficient in Odems, the evidence ’incrir_fr‘;l_’lnating-Appellant was his and Freeran’ s actions

_ after thefshooti_ng: .the ‘dri'ving ‘avvaylfrorn K&W folloWlng the "shooting and Appe‘llant driving and

PR
.‘ ‘}

: Moreover the requested 1nst1uctlon was supported by the ev1dence produced at trial. There

' vvas no evrdence as to whom shot Flsher and'no ev1dence ofa plan‘.between Freeman or Appellant
* or Appellant’s knovvledge Freeman was gorng. to klll her There was only crrcumstantlal ev1dence
' after the fact, Further the requested 1nstruct10n does not const1tute as a tr1al Judge s 1mproper -

:'comment on the evidence in the'same vvay the ﬁrrnly esta_hlished instr'uction‘ on merepres‘ence is

. 'not'a comment on the evidence. S

- The refusal to give. such a charge was not harmless errorin"li_g_ht,of the insufficient or even

. C‘omplet'e lack ofﬂevidenceftha"t Appellant"shot’ and killed Fi’sher actin:g'al'on‘e or. wlth Freenran as’

one another S accompllce See supra Issue I The ev1dence as to the events followmg the shootlng

. was the strongest ev1dence of Appellant s gurlt and heavrly relied upon by the State durlng clos1ng '

A.-v-582 ln 25 p 584 In. 9-25; p 585 ln 24 25) See generally "

Slale V. Kzng, 334 S. C 504 514 S E 2d 578 (1999) (holdmg it was 1mpossrble to conclude the

erfor was harmless partly because the State stressed the 1mproperly. adm1tted evidence in its closrnga :

I There_fore, the trial'judge’s refusal to give this requested charge constituted 'reversible e_rror',,_ .

depriv_ing Appellant of a fair_ ,tri_al and vvarrantin'ga new trial.

v N ’ . - 1 .‘
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1. THE TRIAL COURT ERRED IN PROHIBITING ll APPELLANT FROM
CROSS-EXAMINING A DETECTIVE ABOUT THE QUESTIONS HE ASKED
CODEFENDANT FREEMAN BECAUSE AS DEMONSTRATED BY THE
PROFFER, THE CROSS-EXAMINATION WOULD NOT HAVE IMPROPERLY
ELICITED CODEFENDANT FREEMAN’S ‘STATEMENT, THEREBY
IMPLICATING BRUTON v. UNITED STATES AND tWOULD NOT HAVE
OTHERWISE 'OPENED THE DOOR TO PREJUDICIAL 'OR IMPROPER
TESTIMONY.

Relevant vFacts

Appellant sought to ._‘questi;on Detec_til‘ve Lyman at triai about his ‘statements and questionsto
Freeman during the course of his interview with Freeman. (Tr. p. 377, In. 6-23). Outside of the
presence of the jury, Appellant proffered the’ follow1ng questrons that he sought to ask Detective
Lyman: 1) “Did you ever make a statement that we had this case wrapped up within 24 hours?”;
. and 2) “Did you make a statement that we know thrs wasn’t premedltated it just happened?” (Tr.
p. 383, ln 15 23) Detectlve Lyman stated he there a good chance”‘he asked Freeman those
specific questlons explarnlng: “If I made those statements they would’ve been made early on..
ba51cally bulldrng rapport w1th . Mr. Freeman at the tlme ,SO that Freeman would be more
forthcommg (Tr p.: 378 ln 7- 12 p. 384 In. 10 14) Freeman objected to the lrne of questioning.
(Tr. p. 378, In. 18725). The trial court ultlmately. did not allow Appellant to ask Detective Lyman
the questions proffer_ed, reasoning such questioning ,Vwould-v‘i‘olate Bruton, prejudiee .Freeman,
otherwiseopen the door to improper matte_rs, and serve “no other pnrpo_se but to inﬂame the jury

against [] Freeman.” (Tr. p. 379, In. 10-16; p. 384, In. 20-25).

- Standard of Review

The admission of evidence is within the discretion of the trial court and will not be reversed
absent an abuse of drscretlon State v. Gaster, 349 S.C. 545, 557 564 S E. 2d 87 93 (2002). An

abuse of discretion occurs when the concluswns of the tr1al court’ e1ther lack evrdentlary support

I
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or are controlled by an’etror of law State V. McDonala’ 343 S C 319 325 540 S E 2d 464, 467

_ (2000) F urther under harmless error analys1s an error 1s consrdered harmless where it reasonably ‘

‘ could not have affected the trial s outcome State V. Mltchell 286 S.C. 572 573, 336 S.E.2d 150, .

151 (1986)

Argument

| The scenario and Constitutional con_cernsb contemi)lated by Br'u‘t‘;or.z‘and its'successors were
not present here. l“he' Sixth‘ Ameri_dmeiit"; Confrontatio_n _Clause," extended’to :the states hy the '
Fourteenth Amendment, guarantees the‘ accused the right to confront witnesses against him, which ’-

includes the right to cross-examine those witne‘sses.'»E. 2. State v. McDonald, 412 S.C. 133, 139,

771 S.E2d 840, 843 (2015). Further, the «admission';o_f; an‘.out-of-col'th statement violates the

Confrontation Clause unless:; 1) the witness is .unaVailable";and 2) the accused had a prior'

opportunity to cross-examine the witness. E.g., Crawford v. Washington, 541 us. 36, 50-51

- (2004). When the witness isa co-defendant that does not testifly-at' a joint trial, and where the co-v

defendant’s statement is a confession that inculpates another co-deféndant‘ the oUt-of—court

statement 1s madmissrble even with a cautlonary Jury 1nstruction Bruton V. Unzted States 391 U. S

123 126 137 (1968) Bruton applies only when the co- defendant ] statement on 1ts face
1mpllcates the defendant McDonala’ 412 S C. at 139, 771 S.E.2d at 843. (c1t1ng chhardson V.
Marsh 481 U S. 200 207 208 (1987)

The trial court erred in refusing tofa110w Appellant to question Detective Lyman re'garding
the investigation in this“‘manner because 1t izvould' not have imolicat'ed Bruton or opened the door
to otherwise impropere‘\{idence. A Bruton violation occur_s: ;yhen » o | |

[T]wo defendants, A and B, are tried jointly, and defendant,A makes a confession that'
inculpates defendant B. If defendant A-does not testify, then A's statement against Bis-
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inadmissible because B w1ll be unable to exercrse  his right under the Confrontation
* Clause to cross- examine A § R J

State v. ng, 367 S.C. 131, 140, 623 S. E 2d 865, 869 (Ct App 2005) (holding the admission of
the co-defendant’s confesswn dld not violate Bruton because it d1d not {1nculpate the defendant).
o Appellant was clear h'e‘\lVas merely try_ing to ask Detective L&man about the_ investigation and- law
enforcement’s conclusions early .on 1n the investigation, rather thah .seek to elicit or admit
Freeman’s statement. The cross-examination would not have raised, concerns of prejudice to
Freeman pursuant to Brzrtoh because App_ellant.was not prompting Ile.!tectivé' Lyman to testify to
: Freeman’s responses Or answers during the interview: | | “
As for the trial court’s'concern about the statement"opening the door to other improper
matters State v. Page, 378 S.C. 476, 663 SE2d 357 (Ct. App. 2008) 1s[ instructive here. In Page,
: ¢

the defendant quest1oned the detectlve in the case regardmg her investi gatlon and the steps leading

to the charges agamst the Page, the defendant and his co- defendants Id at 480 81, 663 S.E.2d at

v3,58-59. The trlal court granted the State’s subsequent motion to :;‘admit the co-defendant’s

statement into evidencevaga‘instthe defendant on the 'grounds the defendant had opened the door
to allow in the complete unredacted confession. Id. 'at‘ 481, 663 S.E.2d at 359. The defendant’s
questlomng of the detectlve was merely to demonstrate that the State had little evidence to link
him to the crime. Id. at 482- 83 663 S.E.2d at 359 60. The South Carolina Court of Appeals held
it was error, but harmless error to admit the unredacted statement because although a party may
. open the door to otherwise 1nadm1551ble ev1dence any damage to the detective’s credibility did

not requrre admlssron of the statement to rehabilitate the detectlve s 1r}vest1gat1ve techniques. /d.
at 483, 378 SE2dat 360. B

As in Page, Appellant’s counsel was zealously defending his client and attempting to create

-reasonable doubt in the Jury’s minds by demonstratmg law enforcement and the State imade a rush

0 =
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to judgment in charging App'e_llan't,'as well as underscore the pdssihiiity that What may. have

happened in the car- was not premedltated Or was. even an acc1dent Also Just as 1n Page the

'&:’

proffered questlons would not have required the admissmn of Freeman S statement into ev1dence f

v, 4

to rehabilitate Detectlve Lyman S credlbihty Any other prejud1c1al effect or concern regarding the

‘questions 1nherent 1mplicat10n of Freeman is nonconsequentlal because the jury knew Freeman _
 and Appellant had 'obviously been arrested in this caSe at a certain point, and Detective Lyman .

" explained the statements were for rapport h'uilding, not that Freeman had made any statement.

* The error 1n prohibiting Appellant from conducting such vc_ross-examination'was.jnctv‘ o

- harmless. Inli ght of Detective Lyman’s‘t'estimcny' thathreeman7s' cellphdne data.was not analyz_ed,

and his .failureito‘;inteiview any of the persons Appeliantccritacted close to the time of thé shooting
and the burning of the car, thé questions about'thé investigation and lawenforcement’s‘ccnclusions

regarding'the timeline would have helped establish that law en'forcemen_t rushed to judgment in

- charging Appellant. In the same vein, in light of the-lack - of évidence as to the identity of the

shooter and lavv'en_forcement’,s forensic-failures, prohibiting Appellant fricm'e‘liciting- Detective

- Lyman’s questions that raised the possibility the "Shootin'g may not have been premeditated or was .
even an accident, and thus not murder,-was not harmless. Indeed, the State presented no direct or

ci'rclimstantial_evidence of What\happened'in‘ the car precisely at the moment Fisher was shot. =

Therefore, the.trial court committed reversible error because such questioning would not
have impermissibly opened thé door to allow Freéman’s otherwise inadmissible statement into

evidence and would not have prejudiced Freeman. -
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IV. THE TRIAL /COURT ERRED IN ADMITTING, INTO EVIDENCE THE
' IDENTIFICATION, PHOTO LINEUP, AND RELATED TESTIMONY BECAUSE
THE - IDENTIFICATION PROCEDURE AND LINEUP FEATURING
APPELLANT’S PHOTO WERE UNDULY SUGGESTIVE AND THE CHILD
-~ EYEWITNESS’S IDENTIFICATION IS OTHERWISE S@ UNRELJABLE THAT
THERE WAS A SUBSTANTIAL LIKELIHOOD OF MISIDENTIFICATION IN

~ VIOLATION OF DUE PROCESS. . . ! :

:
i
i

~ Relevant Facts
In the three days after a burned vehicle was reported to CMPD, the connection between the
vehicle and Fisher’s death was established, and the CMPD and NMBPD came together to

investigate the witnesses that encountered and reported the bumed vehicle (Tr.p.3 17 In. 11-22).

A photographlc llneup was created to include Appellant s photograph and the photo&,raphs of five -

other 1nd1v1duals (Tr p. 3 10 ln 8 23; St .Ex. 44). Detective Levettll had generated the lineup
_through a computer database using Appellant S mugshot taken a few years earlier when he had a
previous encounter with Charlotte law enforcement (Tr p. 256). He testlﬁed that the procedure
used was to ensure objectivity, and had rei/iewed the lineup before shoWing the witness to ensure
~ they were “consistent’7 in characteristics but could not explain the physical criteria the computer
used to generate the lmeup and admltted he had no control over which filler p1ctures were chosen.
(Tr. pp. 262- 263 p. 311, In. 1-2). Photos 1 2,5, and 6 were photos of men described as having a
medium or dark complex1on,;and‘ photos 3 and 4 depicted men descnbed as having a light
complexion. (Tr.- p 259, In. 1-15; St. Ex. 44). Appellant was described as being one of the two
men with 'a‘ light complex-ion, and Appellant was the only man out of s1x men with a mustache but
without a beard. (Tr. pp. 259-26.0). '
On July 12, 2l)l6, three days after the burning car was reported, ;DetectiVe Klass of CMPD
presented the linup _t"otvxio_v(/itnesses, S.H. and Walter Digsby. (Tr. p.. 265, In. 12 —p. 266, In. 1.

Detective Klass told the witnesses: “I was going to show them a photo lineup and that they did not
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have to feel pressured to pick-out a person 1f the person wasn’t there it was: ﬁne to say. that there :

wasnt anybody present ” (Tr . 266 ln 11- 14) He presented each .of the six photos to the A

‘wrtnesses one-at a t1me drsplaylng the photos to the w1tnesses by puttmg them down on a piece of .~

- paper (Tr p 267 In. 4 6, 21 22 p 268 ln l 2) The ﬁrst eyew1tness to see the vehicle, Walter

Digsby, was unable to select anybody from the llneup, and he had wrltten ‘no” beside Appellant s

photo (Tr. pp 271 272 ln 7- 9) Dlgsby was unavallable to testlfy because he passed away before

© trial: (Tr p. 266, ln 4-8; p 317 ln 18- 21) The second w1tness S H a seven- year-old at the time
- and-nine years old at the tlme of trlal llved on the same street where the vehlcle was found (Tr ‘

- p. 327, In. 17 p. 328, ln 22) S. H testlﬁed that wh1le she was playrng outsrde “one summer day -

she saw a wh1te car catch on ﬁre (Tr p 328 In: 22 p 330 In. 14) S H. stated she saw a wh1te
car r1ght before it caught on ﬁre and she saw'a lrght skmned person with dreadlocks standmg |

outsrde the car andawoman néar the man in another car. (Tr p 275 In. 9- 20 , P 276 ln 1; Tr. p

: '280 In: 17- 19) She then saw the man and a woman leave together (Tr p- 329 ln 23-24; p. 330 |
) ln 18- 19) S H.’s mother called the pollce after S H 1nformed her. mother what she had seen. (Tr

p- 330 ln 23 —p. 331, In. 2) When she ﬁrst spoke wrth pollce she told them the man was: lrght-

skmned and then they came back to her w1th the prctures (Tr p. 280 ln 1 3) When shown the '

lmeup, S.H. qulckly selected photograph Appellant s p1cture (prcture #3) by pomtmg to his plcture __

and statmg, “That’s h1m ” (Tr p 321 ln ll 14 'St Ex 45) She testrﬁed that she was 100 percent

sure that the man in the photo shown to her -by detectlves was the man she had seen by the car: (Tr
p. 331, In. 21 =P 332 In. 1) S H descrlbed then men in plctures 1 through 4 as l1ght sklnned and
photos 5 and 6 as deplctmg men. that were dark skrnned She agreed p1ctures 3 and’ 4 were close 1n,
complexion, but that the man in photo 4hada darke'r'compleXion. (Tr. p. 279, In. 1-24).‘Becaus_e‘

S.H. was only seven years old ,at the time of the.,"identiﬁcation, Detective Klass stated he had to



take a little bit more tirne with her to explain the process and ensure sliLe understood.‘ (Tr. p. 27Q,
In. 3, 11-12). Although S.H.~ testified she knew‘the difference betWeen right and wrong at trial,
nearly two years after the,original identiﬁcation Detective Klass did not idetermine her competence
to know and tell truth versus to say something untrue or he even if due to her uncertainty. (Tr. p.
272, In. 18; p. 273, ln 1 2 p. 274 In.: 13 25) The record contalns no testimony of what S.H. told
Detective Helms on July 9, 2016, regarding the ca_r.and what she saw the person by the' car do; it
only contains lher testimony at the hearing two years later. No ’testimo'ny was presented as to What
the man later 1dent1ﬁed as Appellant was domg at the time witnesses saw the man near the burmng
car on July 9, 20}16.
~ Appellant moycd .to_.ex.clude S.H.’s identiﬁcation of him andi related testimony on the
grounds that the identiﬁcation was .unduly suggestive and unreliabld. After holding a Neil v.
Biggers® hearing, thetrial court concluded the. identiﬁcation procedure; or lineup was not unduly
suggestive but even if either were the.trial court found ther“identiﬁcatiion by-the witness [S.H.],
was so reliable that there is no substant1al likelihood of m1s1dent1ﬁcation ? (Tr. p. 286 In. 7-13).
The trial court also rioted that S.H, v1dent1ﬁed the first four photographs as featuring light skinned
- African American men, and that she had the opportunity to view What occurred and who was there,
and, was 100 percent certain of her 1dent1ﬁcation (Tr p 284 In. 23- 24 p. 285 In. 21, 24-25; p.
286 In. 1). The trial court charactenzed the span of three days between w1tnessmg the burning of
the car and identiﬁcation as:p“Hardly any length of time between thetw{o at -_all that would affect a
person’s niemory or r‘ecall.”‘(Tr. 236, ln:-53'-6)'. Accordingly, the witriess["‘s testimony and the photo

13

lineup were admitted into evidence. (Tr. pp. 252-287; St.’s Ex44)

o

S Neil v. Biggers, 409 U.S. 188 (1972).
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Standard of Review
. . M v \

The decision to adrnit an eyewitness identification is within :the_»“t‘rial-fc_o‘uﬁ"s discretion'and o

will not bé*‘disturbed' on appeal- absent an-abuse ‘of such discretio'n or “the cornmission of

| prejudlclal legal error.” State V. Prlce 368 S. C 494 498 ()29 S.E.2d 363 365 (2006) “An abuse

~of drscretron oceurs' when the tr1al court's rullng is based on an error of law ora factual conclu510n

that is w1thout ev1dent1ary support " State v. T raylor 360 S.C. 74 81 600 S.E.2d 523, 526 27

(2004) v“However an eyew1tness 1dent1ﬁcat10n wh1ch is unrehable because of suggestwe :

'procedures is const1tut10nally 1nadm1531ble as ‘a matter of law ” State V. Moore 343 S.C. -282-'288

540 S, E. 2d 445, 448 (2000) Whether an eyew1tness 1dent1ﬁcat10n is sufﬁcrently rellable isamixed . .

quest1on of law and fact. Id at 289

Argument
A erirninal defendant is deprive'd of due process when an identiﬁcation procedure is

unnecessarlly suggestrve and conduc1ve to- 1rreparable mlstaken 1dent1ty, orin ‘other words created .

. avery substantral llkehhood of 1rreparable mlsldentlﬁcatlon Id at 343 S. C at 286, 540 S.E. 2d at

447 (c1t1ng Stovall V. Denno 388 U. S 293 (1967) Manson V. Bralthwatte 432 U.S. 998 (1977))
_ "In Neil v. Bzggers, 'the United States Snpreme Court developed a two-prong test to

determine whether an out-of-court ldenti_ﬁcation passe‘s,c‘onstitutional muster. 409 U.S. 188, 196-

97 (1972). First, a court must determinewhether the') identiﬁcat_ion proces.s was unduly suggesti'_ve. 3

Id. at l98 lhe court next rnust determine whether the out-of-court identiﬁcation was nevertheless :
so reliable that no substan‘ual 11kel1h00d of mls1dent1ﬁcat1dn ex1sted 1d. “Rellablllty is the lmchpm l '
m determ1n1ng the admrss1b111ty of 1dent1ﬁcat1on testlmony ” Manson v. Brathwazte 432 U.S. 98 J

98, (1977) The central clinestlon is whether: nnder. thew totahty of the crrcumstances the

identification ‘was reliable even though the confrontation procedure was suggestive. State v.



McCord, 349 S.C. 477, 562 S.E.2d 689 (Ct. App. 2002).The relevant factors to determine whether

an unduly suggestlve 1dent1ﬁcat1on is otherwrse reliable considers thelrfollowrng factors: (1) the
wrtness S opportumty to view the suspect at the time of the' crime; (2) the w1tnesss degree of

attention; (3) the accuracy of any prior descriptions by the witness of the suspect; (4) the witness's

level' of certainty; and (5) the amount of time between the crime and confrontation., Stare v.
' b ' V

Heyward, 422 S.C. 488, 494,812 S.E.2d 432, 435 (Ct. App. 2018). .

The trial court erred in admitting into evidence S.H.’s testimony and her identification at

trial because the identification procedure was so impermissibly suggestive to create a.substantial

likelihood of irreparable mis_identiﬁcation. - ;
<>

The rationale in State v. Turner, despite its contrary conclusron in instructive here. In

Turner, the defendant objected to the photo l1neup as unduly suggestwe ‘because it contained only

two persons that could be 1dent1ﬁed as dark-skinned because of the use of a hght background 373

S.C. 121 127, 644 S.E.2d 693 696 (2007). The llneup and the 1dent1ﬁcatron procedure were
.upheld because o - o . o { |

[D]esprte the variation in background colors, appellant ‘does not stand out in

comparison with the other individuals in the lineup. All six men have facial hair

and all appear to be “built,” as described by the victim. The gray background does

not make appellant’s complexion seem darker than the complexrons of the four

other 1nd1v1duals who have purple backgrounds :
Id. The case at bar is d1st1ngulshable from T urner to the extent Appellant is hght skinned;
however, four of the photos were descrlbed as showrng medlum ;to dark-skinned persons.
Appellant clearly stands out in compari»s.on with these four photos. Only Appellant had a mustache

. w1thout a vrslble beard Thus, through only these two characterlstlcs the other five males were

]l

: AR
readlly excludable as the man S H may have seen and it is not as though these characteristics are

easily overlooked by an eyewitness such as_a freckles or eye shape Q’would be. Moreover, the
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“COr;nputer-generated 'procedure for c‘reating the photo lineup-o'ffered‘vno oppOr_tunity for rev‘iew a's_,

the ofﬁcer charged w1th overseemg the lmeup ] object1v1ty and cons1stency between photos was

in actuahty unable to regulate the lack of un1form1ty of materlal characterrst1cs such as skm tone }

‘ Thus the fa1lure to create a photo l1neup contammg men w1th sufﬁ01ent s1m11ar characterlstlcs'

resulted in an unduly suggestrve photo l1neup because Appellant appeared in stark contrast with
the other men.

Further the tr1al court erred 1n conclud1ng the photo lineup was otherwrse sufﬁc1ently

: rehable that no substantral l1kel1hood of m1s1dent1ﬁcat10n ex1sted from the unduly suggestrvel

lmeup There was no testlmony or other evidence of S.H.’s prox1m1ty to the man by the car nor ;

any ev1dence as to how long she observed the person See Moore 343 S.C. at 289 n. 2,540 S. E 2d .

~at 449, n. 2 (holding the br1ef per1od of t1me the eyewrtness vrewed the suspect from a d1stance_f

away (the extent of the ‘d1stance Was absent from the recor’d) were factbrs we1gh1ng against

rehablllty) S. H merely descrlbed the man as llght sklnned w1th dreads and no other 1dent1fy1ng :

’ f.features Her descr1ptlon was meager and less than’ the eye w1tness s descr1pt1on in Moore whrch. B

.\.t

. the court descrlbed as: tenuous at best [The eyew1tness s] descnpt1ons were: based primarily on

the suspects clothmg and race, and that one was taller than the other She really did not get a look

at e1ther suspects face Also 1nescapable to the analys1s is S H S age and its compoundmg' B

- 1mpact on all of the Neéil v. Bzggers factors 1nclud1ng how acute her attent1on could have been at

the time. See Id Recall that three days had passed before ofﬁcers spoke w1th the a seven-year- old
ch1ld Desplte S. H s test1mony she was one hundred percent certa1n that Appellant was the man

she saw, the photo hneup was: SO ‘unduly suggestwe that only one or':_two 'photos matched her

- description, which gaye her.a fifty-fifty chance of selecting Appellant. Whil_e fshe did not mention

facial hair in her description—if she noticed facial hair on the suspect at all—._only Appellanthad .

BEPEE
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a mustache without a,fulil or visible béard: ’l?h_uss under the.totality of ,t};ie circumstances, fhc only
factor established With ahy ;iegréé <;f ‘réiiability .v;/as S.H..w"s level of .Qe;ftéinty, Which means little
when the rest of the fagtors .wei_gh agéinsf any 'ﬁn_ding of reliability. See State v. Hardin, 425 S.C.
1, 14, 819 S.E.2d 177, 184 V(Ct. App.'2018). (“Whilg ‘the ;}iétims testiﬁ:cd they were one hundred

q

percent certain that Hardin was one of the assailants, and the length ofitime between the robbery

and the identifications was only a little over three hours, we do not beliéye these two factors alone

suffice to support a finding that the out-of-court identifications were proper and admissible.”).
- Therefore, unde.r‘the totality df_the circumstances, thé trial court;sé erred in finding the phbto

lineup did not create a substantial_ likelihood. of irreparable rﬁisideﬁtiﬁcation, and, thus, the

identification was unreliable as a matter of law.
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V.- THE. STATE’S - IMPROPER PRESENTATION = OF CONFLICTING

.~ PROSECUTORIAL THEORIES REGARDING 'THE IDENTITY OF THE
- SHOOTER .AND THE MANNER IN. WHICH THE. SHOOTING OCCURRED
'. RENDERED APPELLANT’S CONVICTIONS FUNDAMENTALLY UNFAIR
- AND VIOLATED DUE PROCESS

' Appellant faised the argument when mov1ng"for a directed",verdict- arguing that' the State
did not present sufﬁcrent ev1dence for the Jury to determlne who shot Flsher and that the State was_
| askmg the Jury to guess as to- whrch defendant pulled the tr1gger (Tr. p. 533, ln 18 25) In, 1

-presentrng 1ts case to the Jury, the State 1mperm1ssrbly offered contradrctory prosecutonal theorles '

as to Appellant s gurlt, in- vrolatron of due-'process and’_resultmg" in convrct1ons that ‘are

fundamentally unfair‘.-

Argument

The theory of contradlctory or 1ncons1stent prosecutorral theorles is one of ﬁrst 1mpressron B
in South Carohna In the semlnal case on thls issue, szth v. Groose 205 F. 3d 1045 (8‘h Crr 2000) .,

the E1ghth C1rcu1t Court of Appeals reversed the defendant s thlrteen year old conv1ct10n because

N ‘l,‘ N

the prosecutron s use of 1ncons1stent prosecutorlal theorles V1olated due process 1n a way that_ :
rendered hrs conv1ctlons fundamentally unfarr In Groose a marrled couple was, found stabbed to- -

fdeath in the1r bed w1th the murder weapon a butcher knrfe near the bodles Id- at 1047 “The

defendant and four others were arrested for the crime. I One of the co- defendants Lytle made

1nconsrstent statements regardlng whostabbed the v1ct1ms Id Lytle stated that he and a group of
Juvemles had arrrved at the vrctlms home' after they had already been stabbed by co defendant o
- | Cunnlngham but ‘later .st‘ated)hei saw hrs co defendant Bowman stabbrng them wh1le the otherv" 2
’Juvenrles were burglarrzlng the home Td “at 1'047 1048 The State used the Bowman statement at .

the defendant s tr1al to convrct h1m under the theory of accomphce llab1lrty Id The State then‘

used the prior inconsistent statement regardlng Cunnrngham to conV1ct Cunnmgham ina separate
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trial. Id. “In_short, what the Statetclaimed to be true in Smith’s case it -rejected in Cunningham’s

-case, and vice: Versa Id at 1050 The two prosecutions were factually inconSistent and the

defendant could not have been conVicted under both theories Id at .1 (lS'l The Eighth Circuit held
reversal was constitutionally r_equired because the ¢ manipulation of the‘eVidence deprived hirn of
_due process and rendered his trial fundamentally unfair....The adversarial system is poorly served
when a prosecutor the state’s own instrument of justic‘e stacks the deck in his favor.” /d. In SO
dec1ding, the Eighth Circuit likened the State’s impermiSSible actions to a hypothetical, alternate
scenario. “[Sluppose that Smith and Cunningham had been tried Jomtly Would the prosecutor
have been entitled to ask the jury to accept as true both of Lytle’s accounts of whoinurdered [the
victims] in an atternpt to secure convictions of both Smith and Cunningham?_” Id. at 1051-52. The
Eighth Circ'uit concluded the alternative situation, as \'&iell as What l‘:actually occurred at v’trial
surpassed the range of ldiscretion given to prosecutors in presenting their case to hold ‘the use of
'inherently tactually contradictory theories \iolates the princ1ples of due process ” Id. at. 1052
The principles in Smith V. Groose are applicable to the preSent case. Here, the case
consisted of one bullet and two defendants, and the State ‘sOught to e:onvict both Freeman and
'Appellant for the murder and’related chargeleithout any- direct or jsiubstan'tial, fcircumstantial
evidence as to whom 'actually shot the Victim The State effecti;ely adimitted that the'id‘entity of
the shooter was 'unknovrn in itsclosing argument; the State simply aslhed.the jury to accept that
both of them were guilty because regardless of whom pulled the trigger both defendants were
_' guilty under the hand of one accomplice liability (Tr. p 568, In. 19- 22 p- 569 ln 8 12 p 570,
ln.l-19; p. 572-74; p- 576, In. 1-2). The State presented tenuous and.inbomplete eVidence at trial
and during closing:argument, suggested to the jury factuall§ different,;possible.scenarios of what

could have occurred in the car when Fisher was shot_re'garding seating positi_ons and shooter, and



LS

. the dlfferent umubstantzated posszble motlves of both or e1ther men prefacmg the speculatlve

suggestlons W1th. 1f ‘and maybe” (Tr pp 576 80 p 584 ln 25 P 586) Moreover assummg .'

“ arguendo the ev1dence was sufﬁc1ent to properly send the case to the j jury, the Jury could havell
" i beheved that Appellant was the pr1nc1pal and Flsher was the accompllce or vice versa Under the B
scant ev1dence presented the j Jury could have belleved Appellant pulled the trlgger or. Freeman"' _ :

B pulled ‘the trlgger however both could not have been true Yet under elther scenarlo the gullty

ey .

‘ verd1ct would have*oth‘erwlse'been supporte’d 'by thetsame ev1dence. The ;State s creatlon ‘of -

o ,factually d1fferent scenar1os coupled wrth the Jury ) optlon as to each defendant s role in dec1d1ng ‘ :

. w‘

ithe verd1ct on each charge offends due process and pr1n01ples of fundamental falrness in the same‘.
'.way‘ the E1ghth C1rcu1t found the State S use of 1ncons1stent state'ments to support factually‘,l
_different theorles d1d. The State here was able to take advantage of the holes in 1ts own case to
'.present unsubstantlated theorles of gullt to the Jury, and thus stacked the deck and bolstered 1ts
'chances to secure convrct1ons as the prosecutlon d1d in szth V. Grosse B

| Therefo'r‘e" Appellant ’was deprived ’of due‘ process and h1s trial was fundarnentally‘ unfalr - '
—5 because the Jury was left to speculate or 'guess as to’whlch defendant was gullty under the'j‘

-,"conﬂrctmg facts and theorles the State presented :
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- CONCLUSION

" ‘For the foregoing reasons, Appellant respé_ctfully urges this Honorable Court to;va‘cate" \

Appellant’s convictions'and sentences and remand for the entry of a judgment of not guilty, or in

the alternative, a new trial.

Respéctfully sﬁbmitted, ,

WILLIAM G. YARBOROUGH IAII, #10271
LAUREN C. HOBBIS, #103190

William G. Yarborough 1L, Attorney at Law, LLC
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~ the dlfferent unsubstantzated posszble motives of both ‘or either men, prefacrng the speculat1ve.
su.ggestionsvvith “if” and “maybe” (Tr pp 576 80 p 584 ln 25 p 586) Moreover assumrng .'
"varguendo the evrdence was sufﬁcrent to properly send the case to the j _]ury, the Jury “could have_<
“beheved that Appellant vvas the prmcrpal and Flsher was the accomplrce or'vice versa.-Under the
scant evrdence presented the Jury could have beheved Appellant pulled the trrgger or Freeman

. . : l
pulled the trlgger however both could not have been true. Yet under erther scenario, the gullty

R : e . sl
verdlct ‘would have otherw1se been supported by the same evrdence The State ] creatlon of
factually different scenarro‘s coupled with the jury’s optlon as to each defendant s role in decrdmg |
the verdict on each charge offends due process and pr1n01ples of fundarnental farmess in the same
' way the E1ghth ClI’CUlt found the State s..use of 1ncons1stent statements to support factually
dfrfferent theor1es d1d. The' State_here was able to\take advantage of 'the holes_ in its own case to‘
present Aunsubstan_tia‘ted theories of guilt"to the jury, and thus stacked"the deck and bolstered its |
' chancesto secure convictlon:s asthe prosecutlon d1d in Smith'v. Grosse, :
'.Therefore; .Appellant-vvas depri'vedof due :process and'vhis trial v\i)[yas 'fundamentally unfair
because the jury vwas ‘left‘: tospeculate ‘or guess as ';to' which defendant vVas guilty under the

conﬂicting facts and theor’ies: the State presented. - *




