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Eric Campbell

From: Smith, Renee <rgsmith@wcc.sc.gov>

Sent: Tuesday, April 23, 2019 2:37 PM

To: Katherine Carter; Joyce Deatrick; Joseph Fisher

Cc: jsabet Manning; Linda Sanchez; Kirsten Barr, amy@cofieldlaw.com; ami@cofieldlaw.com;

Lisa Glover: lcurtis@trask-howell.com; Chrystal Chassereau; Taylor Sebring;
‘ BAKERY@STEINBERGLAWFIRM.COM,; ‘Lori Dodge'; Stephen Samuels
Subject: RE: [External] Re: Samuel Rose # 1112328

Okay, thanks!

Renee’ Smith

Assistant to Comm. Aisha Taylor
803-737-5692
rgsmith@wecc.sc.gov

From: Katherine Carter [mailto:Katherine@samuelstawfirm.net]

Sent: Tuesday, April 23, 2019 2:34 PM

To:'Smith, Renee <rgsmith@wcc.sc.gov>; Joyce Deatrick <jdeatrick@saf.sc.gov>; Joseph Fisher <JFisher@SinkLaw.Com>
Cc: Isabel Manning <imanning@trask-howell.com>; Linda Sanchez <lsanchez@trask-howeil.com>; Kirsten Barr
<kbarr@trask-howell.com>; amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa Glover <lglover@saf.sc.gov>;
lcurtis@trask-howell.com; Chrystal Chassereau <cchassereau@trask-howell.com>; Taylor Sebring <tsebring@trask-
howell.com>; BAKERY@STEINBERGLAWFIRM.COM; 'Lori Dodge' <ldodge @steinberglawfirm.com>; Stephen Samuels
<stephen@samuelslawfirm.net> '

Subject: RE: [External] Re: Samuel Rose # 1112328

Renee:
Mr.-Samuels is available.
Regards,

Katherine R. Carter
Paralegal to Stephen Samuels
Samuels Law Firm, 1.1.C
1320 Richland Street
Columbia, 8C 29201

(803) 779-4000 Telephone
(803) 779-4004 Facsimile

Like us on Facebook!

Unless otherwise indicated or obvious {rom the nature of the {oregosng communication, the information contained herein is attorney-client privileged
and confidentiat information/work produci. This communication is intended for the use of the individual or entity named above. If the reader of this
transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is striclly
prohibited. If you have received this commurication in erior or are nat sure whether it is privileged, please inimediately notify us by return e-mail
and destroy any copies, electronic, paper or otherwise, which you may have of this communication.
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From: Smith, Renee <rgsmith@wecc.sc.pov>

Sent: Tuesday, April 23, 2019 2:23 PM

To: Joyce Deatrick <jdeatrick@saf.sc.gov>; Joseph Fisher <jFisher@SinkLaw.Com>; Katherine Carter
<Katherine@samuelslawfirm.net> '

Cc: Isabel Manning <imanning@trask-howell.com>; Linda Sanchez <|sanchez@trask-howell.com>; Kirsten Barr
<kbarr@trask-howell.com>; amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa Glover <iglover@saf.sc.gov>;
lcurtis@trask-howell.com; Chrystal Chassereau <cchassereau@trask-howell.com>; Taylor Sebring <tsebring@trask-
howell.com>; BAKERY@STEINBERGLAWFIRM.COM; 'Lori Dodge' <ldodge @steinberglawfirm.com>; Stephen Samuels
<stephen@samuelslawfirm.net>

Subject: RE: [External] Re: Samuel Rose # 1112328

Is everyone available Thursday at 9:15 am?

Renee’ Smith

Assistant to Comm. Aisha Taylor
803-737-5692
rgsmith@wcc.sc.gov

From: Joyce Deatrick [mailto:jdeatrick@saf.sc.gov]

Sent: Tuesday, April 23, 2019 2:0% PM

To: Smith, Renee <rgsmith@wcc.sc.gov>; Joseph Fisher <jFisher@SinkLaw.Com>; Katherine Carter
<Katherine@samuelslawfirm.net>

Cc: Isabel Manning <imanning@trask-howell.com>; Linda Sanchez <isanchez@trask-howell.com>; Kirsten Barr
<kbarr@trask-howell.com>; amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa Glover <1g|over@saf.sc.gov>;
lcurtis@trask-howeil.com; Chrystal Chassereau <cchassereau@trask-howell.com>; Taylor Sebring <tsebring@trask-
howell.com>; BAKERY@STEINBERGLAWFIRM.COM; 'Lori Dodge' <|dodge @steinberglawfirm.com>; Stephen Samuels
<stephen@samuelslawfirm.net>

Subject: RE: [External] Re: Samuel Rose # 1112328

Amy is not available in the am, but could do it in the afternoon.

From: Smith, Renee [mailto:rgsmith@wcc.sc.gov]

Sent: Tuesday, April 23, 2019 1:25 PM

To: Joseph Fisher <JFisher@SinkLaw.Com>; Katherine Carter <Katherine@samuelslawfirm.net>

Cc: Isabel Manning <imanning®trask-howeill.com>; Linda Sanchez <|sanchez@trask-howell.com>; Kirsten Barr
<kbarr@trask-howell.com>; amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa Glover <lglover@saf.sc.gov>;
Joyce Deatrick <jdeatrick@saf.sc.gov>; leurtis@trask-howell.com; Chrystal Chassereau <cchassereau@trask-
howell.com>; Taylor Sebring <tsebring@trask-howell.com>; BAKERY@STEINBERGLAWFIRM.COM; "Lori Dodge'
<ldodge @steinberglawfirm.com>; Stephen Samuels <stephen@samuelstawfirm.net>

Subject: RE: [External] Re: Samuel Rose # 1112328

Okay, thanks

Renee’ Smith
Assistant to Comm. Aisha Taylor
803-737-5692
rgsmith@w

C:ROV

From: Joseph Fisher [nj‘a__.i._l_tozjFishe;j‘@__s__i_nkLaw.Com]
Sent: Tuesday, April 23, 2019 1:27 PM
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To: Smith, Renee <rgsmith@wecc.sc.gov>; Katherine Carter <Katherine@samuelslawfirm.net>

Cc: Isabel Manning <imanning@trask-howell.com>; Linda Sanchez <lsanchez@trask-howell.com>; Kirsten Barr
<kbarr@trask-howell.com>; amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa Glover {Iglover@saf.sc.gov)
<iglover@saf.sc.gov>; joyce Deatrick (jdeatrick@saf.sc.gov) <jdeatrick@saf.sc.gov>; lcurtis@trask-howell.com;
Chrystal Chassereau <cchassereau@trask-howell.com>; Taylor Sebring <tsebring@trask-howell.com>;
BAKERY@STEINBERGLAWFIRM.COM; ‘Lori Dodge' <ldodge @steinberglawfirm.com>; Stephen Samuels
<stephen@samuelslawfirm.net>

Subject: RE: [External] Re: Samuel Rose # 1112328

I have a mediation at that time in Myrtle Beach and defer to Mr. Samuels.

From: Smith, Renee <rgsmith@wcc.sc.gov>

Sent: Tuesday, April 23, 2019 1:22 PM

To: Katherine Carter <Katherine @samuelslawfirm.net>
Cc: Isabel Manning <imanning@trask-howell.com>; Linda Sanchez <|sanchez@trask-howell.com>; Kirsten Barr
<kbarr@trask-howell.com>; amy@cofieldlaw.com; ami@cofieidlaw.com; Lisa Glover (lglover@saf.sc.gov)

- <Iglover@saf.sc.gov>; Joyce Deatrick (jdeatrick@saf.sc.gov) <ideatrick@saf.sc.gov>; lcurtis@trask-howell.com;
Chrystal Chassereau <¢chassereau@trask-howell.com>; Taylor Sebring <tsehring@trask-howell.com>; Joseph
Fisher <JFisher@SinkLaw.Com>; BAKERY@STEINBERGLAWFIRM.COM; 'Lori Dodge'
<ldodge @steinberglawfirm.com>; Stephen Samuels <stephen@samuelslawfirm.net>
Subject: RE: [External] Re: Samuel Rose # 1112328

Okay, thanks ‘

Renee’ Smith

Assistant to Comm. Aisha Taylor
803-737-5692
rgsmith@wce.sc.gov

From: Katherine Carter [mailto:Katherine@samuelslawfirm.net}

Sent: Tuesday, April 23, 2019 1:19 PM

To: Smith, Renee <rgsmith@wcc.sc.gov>

Cc: Isabel Manning <imanning@trask-howell.com>; Linda Sanchez <lsanchez@trask-howell.com>; Kirsten Barr
<kbarr@trask-howell.com>; amy@cofieldlaw.com; ami@cofieldiaw.com; Lisa Glover (Iglover@saf.sc.gov})
<Iglover @saf.sc.gov>; Joyce Deatrick {jdeatrick@saf.sc.gov) <jdeatrick@saf.sc.gov>; lcurtis@trask-howell.com;
Chrystal Chassereau <cchassereau@trask howell.com>; Taylor Sebring <tsebrinp,@trask howell com>;

Stephen Samuels <step xen@samuc!slawf:rm net>
Subject: RE: [External} Re: Samuel Rose # 1112328

Renee:

Mr. Samuels is available tomorrow morning at 10:00 AM or 10:30 AM.
Thanksl!

Katherine R Carter

Paralegal to Stephen Sanuiels

Samuels Law Firm, 1L1.C
1320 Richland Street

[e)
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From: Smith, Renee <rgsmith@wcc.sc.gov>

Columbia, 5C 29201
(803) 779-4000 Telephone
(803) 779-4004 Facsimile

L.ike us on I'acebook!

Unless otherwise indicated or obvious from the nature of the foregoing communication, the information contained herein is attorney-client
privileged and confidential information/work product. This communication is intended for the use of the individual or entity named above.
if the reader of this transmission is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of
this communication is strictly prohibited. If you have received this communication in error or are not sure whether it is privileged, please
immediately notify us by return e-mail and destroy any copies, electronic, paper or otherwise, which you may have of this communication.

Sent: Tuesday, April 23, 2019 1:17 PM

To: Kirsten Barr <kbarr@trask-howell.com>; amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa G!over
{Iglover@saf.sc.gov) <iglover@saf.sc.gov>; Joyce Deatrick (jdeatrick@saf.sc.gov) <jdestrick@saf.sc.gov>;
lcurtis@trask-howell.com; Chrystal Chassereau <cchassereau@trask-howell.com>; Taylor Sebring
<tsebring@trask-howell.com>; JFISHER@SINKLAW.COM; BAKERY @STEINBERGLAWFIRM.COM; 'Lori Dodge'
<ldodge@steinberglawfirm.com>; Stephen Samuels <stephen @samuelstawfirm.net>; Katherine Carter
<Katherine @samuelslawfirm.net>; Angi Samuels <angi@samuelslawfirm.net>

Cc: Isabel Manning <imanning@trask-howell.com>; Linda Sanchez <{sanchez@trask-howeli.com>

Subject: RE: [External} Re: Samue! Rose # 1112328

Hello Everyone,

Commissioner needs a conference call on this claim. Is everyone available about 10 or 10:30 am tomorrow
maorning?

Thanks for your help.

Renee’ Smith

Assistant to Comm. Aisha Taylor
803-737-5692
rgsmith@wcc.Sc.gov

From: Kirsten Barr [mailto:kbarr@trask-howell.com}

Sent: Tuesday, April 23, 2019 12:33 PM

To: Smith, Renee <rgsmith@wecc.sc.gov>; amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa Glover

(lglover @saf.sc.gov) <lglover@saf.sc.gov>; Joyce Deatrick (jdeatrick@saf.sc.gov) <jdeatrick@saf.sc.gov>;
lcurtis@trask-howell.com; Chrystal Chassereau <cchassereau@trask-howell.com>; Taylor Sebring
<tsebring@trask-howell.com>; JFISHER@SINKLAW.COM; BAKERY@STEINBERGLAWFIRM.COM; '‘Lori Dodge’
<ldodge @steinberglawfirm.com>; Stephen Samuels <stephen@samuelsiawfirm.net>; Katherine Carter
<Katherine@samuelslawfirm.net>; angi@samuelslawfirm.net ‘

Cc: Isabel Manning <imanning@trask-howell.com>; Linda Sanchez <lsanchez@trask-howell.com>

Subject: Re: [External] Re: Samuel Rose # 1112328

Hi Renee, hope you had a wonderful Easter.

I just wanted to circle back to see if Commissioner Taylor was going to consider this claim on the
existing record, or whether she expected updated briefs, APAs and additional testimony.

Thanks!
4
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Kirsten

From: Smith, Renee <rgsmith@wcc.sc.gov>

Sent: Monday, April 15, 2019 11:33:35 AM

To: Kirsten Barr; amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa Glover (Iglover@saf.sc.gov); Joyce Deatrick
(ideatrick@saf.sc.gov); lcurtis@trask-howell.com; Chrystal Chassereau; Taylor Sebring; JEISHER@SINKLAW.COM;
BAKERY@STEINBERGLAWFIRM.COM; 'Lori Dodge'; Stephen Samuels; Katherine Carter;
angi@samuelstawfirm.net

Cc: Isabel Manning; Linda Sanchez

Subject: RE: [External] Re: Samuel Rose # 1112328

Good Mbming,
Commissioner is not available until next week but if | should hear from her, 'l let you know.
Thanks

Renee’ Smith

Assistant to Comm. Aisha Taylor
803-737-5692
rgsmith@wcce.sc.gov

From: Kirsten Barr [mailto:kbarr@trask-howell.com]

Sent: Monday, April 15, 2019 11:26 AM

To: Smith, Renee <rgsmith@wcc.sc.gov>; amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa Glover
(Iglover@saf.sc.gov) <lglover @saf.sc.gov>; Joyce Deatrick {jdeatrick@saf.sc.gov) <jdeatrick@saf.sc.gov>;
lcurtis@trask-howel.com; Chrystal Chassereau <cchassereau@trask-howell.com>; Taylor Sebring
<tsebring@trask-howell.com>; JFISHER@SINKLAW.COM; BAKERY@STEINBERGLAWFIRM.COM; 'Lori Dodge'
<ldodge@steinberglawfirm.com>; Stephen Samuels <stephen@samuelslawfirm.net>; Katherine Carter
<Katherine@samuelslawfirm.net>; angi@samuelslawfirm.net

Cc: Isabel Manning <imanning@trask-howell.com>; Linda Sanchez <lsanchez@trask-howell.com>

Subject: RE: [External] Re: Samuel Rose # 1112328

Renee,

Can you please advise whether the Commissioner intends to have a new evidentiary hearing, -or are we simply
meeting to discuss the existing record?

Thanks,

Kirsten

From: Smith, Renee <rgsmith@wcc.sc.gov>

Sent: Monday, April 15, 2019 10:38 AM

To: Kirsten Barr <kbarr@trask-howell.com>; amy@cofieldlaw.com; ami@cofieldlaw.com:; Lisa Glover
(Iglover@saf.sc.pov) <lglover@saf.sc.gov>; Joyce Deatrick {jdeatrick@saf,sc.gov) <jdeatrick@saf.sc.gov>;
lcurtis@trask-howell.com; Chrystal Chassereau <gchassereau@trask-howell.com>; Taylor Sebring
<tsehring@trask-howell.com>; JFISHER@SINKLAW.COM; BAKERY@STEINBERGLAWFIRM.COM; ‘Lori Dodge’
<ldodge @steinherglawfirm,com>; Stephen Samuels <stephen@samuelslawfirm.net>; Katherine Carter
<Katherine@samuelslawfirm.net>; angi@samueislawfirm.net

Cc: isabel Manning <imanning@trask-howell.com>; Linda Sanchez <lsanchez@trask-howell.com>
Subject: RE: [External] Re: Samuel Rose § 1112328

Importance: High

Good morning,
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| don’t think I've heard from Ms. Glover or Ms. Cofield.
Are you available on May 8" for this hearing?
Thanks for your help.

Renee’ Smith

Assistant to Comm. Aisha Taylor
803-737-5692
rgsmith@wcc.sc.gov

From: Kirsten Barr {mailto:kbarr@trask-howell.com]

Sent: Wednesday, April 10, 2019 3:47 PM

To: Smith, Renee <rgsmith@wcc.sc.gov>; amy@cofieldlaw.com; amr@cofleldiaw com; Lisa Glover
(Iglover@saf.sc.gov) <lglover@saf.sc.gov>; Joyce Deatrick (jdeatrick@saf.sc.gov) <jdeatrick@saf.sc.gov>;
lcurtis@trask-howell.com: Chrystal Chassereau <cchassereau@trask-howell.com>; Taylor Sebring
<tsebring@trask-howell.com>; JIFISHER@SINKLAW.COM; BAKERY@STEINBERGLAWFIRM.COM; ‘Lori Dodge'
<ldodge @steinberglawfirm.com>; Stephen Samuels <stephen@samuelslawfirm.net>; Katherine Carter
<Katherine@samuelslawfirm.net>; angi@samuelslawfirm.net

Cc: I1sabel Manning <imanning@trask-howell.com>; Linda Sanchez <lsanchez@trask-howell.com>

Subject: [External} Re: Samuel Rose # 1112328

Yes ma'am. Thank you. Kirsten

From: Smith, Renee <rgsmith@wcc.sc.gov>

Sent: Wednesday, April 10, 2019 3:44 PM

To: amy@cofieldlaw.com; ami@cofieldlaw.com; Lisa Glover (Iglover@saf.sc.gov); Joyce Deatrick
{ideatrick@saf.sc.gov); Kirsten Barr; lcurtis@trask-howell.com; Chrystal Chassereau; Taylor Sebring;
JFISHER@SINKLAW.COM; BAKERY@STEINBERGLAWFIRM.COM; 'Lori Dodge’; Stephen Samuels; Katherine Carter;
angi@samuelslawfirm.net

Subject: Samuel Rose # 1112328

Good Afternoon,

I'm trying to schedule this Remand hearing in Richland. Is everyone available to come to Richland on
May 8th?

Thanks for your help.

Renee’ Smith

Assistant to Comm. Aisha Taylor
803-737-5692
rgsmith@wcc.sc.gov

CONFIDENTIAL & PRIVILEGED

6
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The preceding email message, including any attachments, may be confidential and/or
protected by the attorney-client or other applicable privileges. it is intended for the sole use of
the individual or entity named above. If the reader of this transmission is not the intended
recipient, please notify the sender immediately and destroy any copies,. electronic, paper or
otherwise, that you may have of this communication. Any unauthorized review, use, disclosure
or distribution is strictly prohibited and may be unlawful.
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South Carolina Workers’ Compensation Commission

1333 Main Street, Suite 500
P.O. BOX 1715

Columbia, SC 29202-1715
(803) 737-5723

WCC File #: 1112328
Carrier File #: 943450
April 28, 2019

NOTICE OF HEARING
POSTPONEMENT

SAMUEL ROSE v. CHRIS THOMPSON SERVICES, LLC, et al

Subject: Remand on issues as set forth by Full Commission Order,

Date: May 8, 2019 at 10:00 AM

Location: SC Workers' Compensation Commission, 1333 Main Strect, Suite 500, Hearing
Room A

Columbia, SC 29202

South Carolina Regulations 67-601 through 67-615 govern hearings before the South Carolina Workers’
Compensation Commission. The claimant must attend when not represented by an attorncy or when

disfigurement is involved. Corporations must be represented by an attorney, and uninsured employers must

attend.

Attorneys must file a Form 58 with proof of service pursuant to Regulation 67-611. Postponements are only
granted pursuant to Regulation 67-613. Please visit www.wce.sc.gov/Commissioners 10 view
Commissioners’ Preferences.  If you have questions regarding this matter, please contact the office of the
undersigned Jurisdictional Commissioner.

Commissioner Aisha Taylor
803-737-5692, rgsmith@wcc.sc.gov

CERTIFICATE OF SERVICE - This is to certify the undersigned has served this notice in the above entitled action upon all
parties to this cause by sending a copy hercof by electronic mail or United States mail.

By: Renee G Smith, SC Workers’ Compensation, April 29,2019

Party Allorney
Employee: SAMUEL ROSE Stephen B. Samuels

stephen@samuelslawfivm.net
803-779-4000

Employee: SAMUEL ROSE Joseph B, Fisher
jfisher@sinklaw.com
8$43-315-1848

Fiployvee: SAMUEL ROSE Benjamin W. Akery

bakery@steinberglawfirm.com
843-572-0700
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Party : Altorney

Carrier: SC Workers Compensation Uninsured Employers — Amy V. Coficld
Fund amy@cofieldlaw.com
803-951-0389

Carrier: SC Workers Compensation Uninsured Employers  Lisa C. Glover
Fund Iglover@saf.sc.gov
803-896-5898

Employer: CHRIS THOMPSON SERVICES, LLC Kirsten L. Barr
Carrier: Bridgefield Casualty Insurance Company kbarr@trask-howell.com

843-881-4228
Employer; 118 TRUCKING, LLC

137-A GORDON STREET
CHARLESTON, SC 29403
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From: Taylor, Aisha <ataylor@wece.s¢.gov>

Sent: Monday, April 29,2019 1:29 PM

To: 'stephen@samuelslawfirm.net. <stephen{@samuelslawfirm.net>; Kirsten Barr <kbarr@trask-
howell.com>; acofield@saf’sc.gov; jekaufmannesq@gmail.com

Cc: Smith, Renee <rgsmith@wec.sc.gov>; Bracy, Amy <abracy@wcc.sc.gov>

Subject: Samuel Rose v. JJS Trucking, ¢t al. WCC File No.: 1112328

Importance: High

Good Afternoon!

I am granting Mr. Samuels” Motion for Recusal. This will take it out of my jurisdiction. In light of
the Supreme Court’s recent direction in Russell 4/3/19, this should have stayed at the Full
Commission level upon remand, anyway. As such, a Panel will address the Remand from the Court
of Appeals. Luckily, we are in Full Commission this week, so I can get everything turned back over

to Judicial today.

This actually saves the partics time because it avoids a whole level of appeal, which was the clear
directive from the Court. The reassignment will not add any delay.

Please let me know if you have any questions.
Thanks,

Commissioner Aisha Taylor

CONFIDENTIAL & PRIVILEGED

The preceding email message. including any attachments, may be confidential and/or protected by
the attorney-client or other applicable privileges. 1t is intended for the sole use of the individual or
entity named above. If the reader of this transmission is not the intended recipient, please notify the
sender immediately and destroy any copies. electronie, paper or otherwise, that you may have of this
communication. Any unauthorized review. use. disclosure or distribution is strictly prohibited and
may be unlawful.
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BEFORE THE SOUTH CAROLINA
WORKERS' COMPENSATION COMMISSION

Samuel A. Rose, W.C.C. FILE NO. 1112328
Employee,

.—VS..

_ MOTION FOR RECONSIDERATION

JJS Trucking, LLC/SCUEF and Chris

Thompson Services, LLC/Bridgefield

Casualty Insurance Company,
Employer,

-and-

Bridgefield Casualty Insurance Co.,

Carrier,

Defendants.

(PR N NI NIV W N S N v P A T W L N P SR ol

TO: South Carolina Workers’ Compensation Commission and Stephen B. Samuels, Esq.,
attorney for the Claimant:
PLEASE TAKE NOTICE that the above-named Defendants hereby move the South

Carolina Workers’ Compensation Commission pursuant to S.C. Code Reg. 67-215(B)' to

1 Regulation 67-215 permits motions to reconsider “if the purpose of the motion is not
an attempt to reargue the merits of the dispute.” In the case sub judice, the Appellate
Panel addressed issues which were not before it on appeal, as they were not raised in
Claimant’s Form 30 or in his Brief to the Appellate Panel, and improperly awarded
benefits sua sponte. Therefore, the Defendants have never been given any opportunity
to argue “the merits of the dispute” to the Appellate Panel. While the Defendants have a
statutory and constitutional right of notice and opportunity to be heard on these issues,
this motion is proper because it focuses not on the “merits” of the dispute, but on the
fact that the Appellate Panel does not have the authority or jurisdiction to even address
the dispute.
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Reconsider the Appellate Panel’s Order dated June 17, 20192, The grounds for said

Motion are as follows:

This matter came before Commissioner Taylor for a hearing on September
23, 2013 pursuant to the Defendants’ Form 21 dated June 13, 2013.

By Order dated September 2, 2014, Commissi(’mer Taylor concluded that the
Claimant failed to satisfy the requirements of S.C. Code Ann. § 42-1-560. In
addition, Commissioner Taylor ruled that the Defendants were entitled to
terminate temporary disability pursuant to S.C. Code Ann. § 42-9-260 and §
42-9-210; that the Claimant is not entitled to any additional medical
treatment under S.C. Code Ann. § 42-15-60; and that the Claimant is not
entitled any benefits under S.C. Code Ann. §§ 42-9-10, 42-9-20, and 42-9-
30.

The Claimant appealed Hearing Commissioner Taylor’s conclusion
regarding the application of S.C. Code Ann. § 42-1-560 to the Commission’s
Appellate Panel. However, the Claimant’s Form 30 dated September 14,
2014 raises no argument with respect to $.C. Code Ann. §§ 42-9-210, 42-9-
260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-30 and raises no exception to the
Hearing Conﬁﬁissioner’s conclusions about the application of these statutes.
Therefore, no argument under S.C. Code Ann. §8§ 42-9-210, 42-9-260, 42-

15-60, 42-9-10, 42-9-20, OF 42-9-30 is preserved for appeal. Jones v.

7 Note that the Defendants have not been served with page 12 of the June 17, 2019
Appellate Panel Order and have notified the Commission of this deficiency. The
Defendants reserve the right to amend this Motion upon receipt of the Appellate Panel’s
Order in its entirety.
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Anderson Cotton Mills, 205 S.C. 247, 31 S.E.2d 447 (1944) (holding that

general exceptions, such as “the commission erred in making an award,”
are too ambiguous to fulfill the notice requirements of due process and do
not preserve an issue for review); see also S.C. Code Reg. 67-701 (requiring
that “[t]he grounds for appeal must be set out in detail on the Form 30 in
the form of questions presented...Each quéstion presented must be concise
and concern one finding of fact, conclusion of law, or other proposition the
appellant believes is in error.”}

Furthermore, the Claimant does not make any argument with respect to §§

' 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, 0T 42-9-30 in his

November 14, 2014 Brief to the Appellate Panel3. Of course, mere

“conclusory statements unaccompanied by argument and citation to

authority are insufficient to preserve an issue for appellate review." State v,

Crocker, 366 S.C. 394, 621 S.E.2d 890 {Ct. App. 2005) (citing Fields v,

Melrose Ltd. P'ship; 312 S.C. 102, 106, 439 S.15.2d 283, 285 (Ct. App. 1993

(holding that failure to provide argument or supporting authority for an
issue renders it abandoned)).

Therefore, the Hearing Commissioner’s rulings regarding S.C. Code Ann,

* The Claimant’s November 14, 2014 Brief to the Appellate Panel raises only 2

arguments on appeal, both of which deal solely with the application of S.C. Code Ann. §
42-1-560. In addition, according to the “Conclusion” of the Claimant’s November 14,
2014 brief, relief sought by the Claimant did not involve the application of S.C. Code
Ann. 8§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, 01-42-9-30. The Claimant’s Brief
simply does not argue the merits of, or evidentiary support for, any claim for medical or
compensation benefits and does not request that the Appellate Panel award benefits under

these statutes.
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6.

88 42-9-210, 42-9-200, 42-15-60, 42-9-10, 42-9-20, O 42—9430 are the law
of the case and cannot be disturbed by the Appellate Panel or any

reviewing court on appeal. (See S.C. Code Ann. § 42-17-50; Atl. Coast

Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730 S.T.2d 282,

285 (2012) (holding that "an unappealed ruling, right or wrong, is the law

of the case” and citing Buckner v, Preferred Mut. Ins. Co., 255 S.C. 159,

160-61, 177 S.E.2d 544 (1970); Creech v, Ducane Co., 320 S.C. 559, 476

S.E.2d 114, rehr ‘g denied, cert. denied (Ct. App. 1995) (holding that S.C.
Code Ann. § 42-17-50 provides the procedure for appealing a Hearing
Commissioner's Order; however, "only issues within the application are

preserved for the full Commission"); Ham v. Mullins Lumber Co., 193

S.C. 66, 7 S.E.2s 712 (1940) (holding that all findings of fact and law by the
Hearing Commissioner "become and are the law of the case, except only
those within the scope of the exception™).

Because the Hearing Commissioner’s rulings regarding S.C. Code Ann. §§
42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-30 are the law of |
the case, the Appellate Panel has no jurisdiction to address any issue with

respect to S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-

20, or 42-9-30. Allison v. W.L. Gore & Assoc., 394 S.C. 185, 714 S.E.2d 547

“(2011) (holding that the question of compliance with rules, regulations,

and statutes governing an appeal is one of appellate jurisdiction the
Commission lacks the authority or jurisdiction to extend the fourteen days

permitted for the perfecting of an appeal).
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Considering the fact thét the Appellate Panel has no jurisdiction to address
any issue with respect to S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-60,
42-9-10, 42-9-20, or 42-9-30, the Defendants respectfully contend that the
Appellate Panel erred as a matter of law in awarding benefits under S.C.
Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, OF 42-9-30,
or in otherwise distui‘bing the Hearing Commissioner’s unappealed

- conclusions with regard to these statutes in its June 17; 2019 Order, which
sﬁould be reconsidered and withdrawn.

While the Appellate Panel’s June 17, 2019 Order vaguely concludes that it
has jurisdiction by virtue of the Remittitur from the Court of Appeals, the
Order of the Court of Appeals does ﬁot, and cannot, extend the Appellate

Panel’s jurisdiction to address any unappealed rulings under S.C. Code Ann.

v. Lewis, 398 S.C. 323, 329, 730 S.E.2d 282, 285 (2012) (holding that "an

unappealed ruling, right or wrong, is the Jaw of the case" and citing

Buckner v. Preferred Mut. Ins. Co., 255 S.C. 159, 160-61, 177 S.E.2d 544
(1970)).

In fact, the April 18, 2018 Order from the Court of Appeals says nothing of
awarding the Claimant medical or compensation benefits and does not
purport to expand the Appellate Panel’s jurisdiction vested by virtue of 8.C.
Code Ann. § 42-17-50 and the Claimant’s Form 30, but merely states, “[we

reverse the Appellate Pancl’s order and remand for further proceedings
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10.

consistent with this opinion.” Of course, that opinion dealt solely with the
application of S.C. Code Ann. § 42-1-560, as the Claimant sixﬁilarly made
no argument with regard to his entitlement to benefits under S.C.Code
Ann. §8 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, OF 42—9-3'0 tothe
Court of Appeals. Therefore, like the Appellate Panel,‘the Court of Appeals
had no jurisdiction to disturb the Hearing Co.mmi_ssioner’s conclusions with
regard to S.C. Code Ann. §8§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-

20, 0T 42-9-30. See Wilder Corp. v. Wilke, 330 8.C. 71, 76, 497 S.'E;z'd}'f/m,

733 (1998) ("It is axiomatic that an issue cannot be raised for the first time
on appeal,” but must have been first raised and ruled upon by the lower
tribunal).

As such, the Remand and Remittitur merely returned the claim to the

Appellate Panel to address the issues actually raised in the Claimant’s

November 14, 2014 Brief to the Appellate Panel, consistent with the

Court’s analysis of S.C. Code Ann. § 42-1-560, aud consistent with the

Appellate Panel’s jurisdiction under S.C. Code Ann. § 42-17-50. To

accomplish this task, the Appellate Panel was only empowered to amend

its February 8, 2016 Order as follows:

a. To make an additional Finding of Fact (#3), consistent with the Order |
of the Court of Appeals, to reflect that the Claimant’s civil action
against the at-fault third party was voluntarily dismissed pursuant to a
stipulation of dismissal filed in the Court of Common Pleas on

December 5, 2013.
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b. To amend the second sentence of Conclusion of Law (#3), consistent
with the Order of the Court of Appeals, to state that because the
Claimant has taken a voluntary dismissal of his third-party suit, S.C.
Code Ann. § “42-1-560 is not applicable. As a result, there is no
violation of [section] 42-1-560.”

11, Inaddition, because the Appellate Panel does not have power, authority, or
jurisdiction to disturb the Hearing Commissioner’s conclusions of law with
respect to S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-
20, 0r 42-9-30 by virtue of S.C. Code Ann. § 42-17-50, the Appellate Panel

-should reconsider and withdraw the following findings of fact:

a. Finding of Fact #11 addresses the Defendants’ provision of medical
treatment with Dr. Greg Jones; however, neither the Claimant’s Form 30,
nor his November 14, 2014 Brief to the Appellate Pa‘nel, makes any
argument with respect to the provision of medical treatment or the
opinions of Dr. Jones. Theréfore, the Appellate Panel has no authority or

jurisdiction to address these issues on remand. Creech v. Ducane Co.,

320 S.C. 559,'476 S.E.2d 114, rehr ‘g denied, cert. denied (Ct. App.
1995).

b. Finding of Fact #12 addresses the opinions of the Claimant’s family
physician, Dr. Abel, regarding physical therapy and an EMG; however,

neither the Claimant’s Form 30, nor his November 14, 2014 Brief to the

4 'The Defendants reserve the right to amend and supplement these argument upon
receipt of page 12 of the Appellate Panel’s June 17, 2012 Order, which has not yet been
served upon the Defendants.
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Appellate Panel, makes any argument with respect to the opinions of Dr.
Abel, or his entitlement to physical therapy or and EMG. Therefore, the

Appellate Panel has no authority or jurisdiction to address these issues

on remand. Green v. City of Columbia, 311 S.C. 78, 427 S.E.2d

685 (Ct.App.1993) (holding the Full Commission does not have
authority to address an issue not raised in a Form 30, Application for
Review).

Finding of Fact #13 addresses the opinions of Dr. Poletti, who performed
a one-time independent medical evaluation at the request of the
Claimant’s zittox‘xiej, regarding the Claimant’s alleged need for additional
medical treatment. However, neither thé Claimant’s Form 30, nor his
November 14, 2014 Brief to the Appellate Panel, makes any argument
with respect to the opinions of Dr. Poletti, or his entitlement to additional
medical treatment generally. Therefore, the Appellate Panel has no
authority or jurisdiction to address these issues on remand. See Creech

v. Ducane Co. and Green_v. City of Columbia, supra.

. Finding of Fact #14 addresses whether the Claimant is at maximum

medical improvement; however, neither the Claimant’s Form 30, nor his
November 14, 2014 Brief to the Appellate Panel, makes any argument
with respect to the issue of maximum medical improvement. Therefore,
the Appellate Panel has no authority or jurisdiction to address this issues

on remand. See Creech v, Ducane Co. and Green v, City of Columbia,

supra.
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e. Finding of Fact #14 further addresses the weight and credibilﬁy of the
medical evidence regarding the issue of additional medical treatment.
However, however, neither the Claimant’s Form 30, nor his November
14, 2014 Brief to the Appellate Panel, makes any argument with respect
to the weight or credibiﬁty of the evidence on the issue of additional
medical treatment. Therefore, the Appellate Panel has no authority or

jurisdiction to address this issue on remand. See Creech v. Ducane Co.

and-Green v. City of Columbia, supra.

f.  Finding of Fact #15, also addresses the weight and credibility of the
medical evidence and contains a legal conclusion regarding the need for
additional medical treatment, including surgery. However, neither the
Claimant’s Form 30, nor his November 14, 2014 Brief fo the Appellate
Panel, makes any argument with respect to the weight or credibility of
the evidence on the issue of additional medical treatment, or his
entitlement to additional medical treatment, including surgery.
Furthermore, the Claimant did not appeal the Appellate Panel’s previous
(February 8, 2016) legal conclusion (#13) that pursu@t to S.C. Code
Ann. § 42-15-60, “the Defendants shall have no liability for any
additional medical care or treatment under the Workers’ Compensation
Act” to the Court of Appeals, making this conclusion, which was
originally entered by the Hearing Commissioner and thercafter

unappealed, the law of the case. See Atl. Coast Builders & Contractors,

LLC v, Lewis, 308 8.C. 323, 329, 730 S.E.2d 282, 285 (2012) (holding
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that "an unappealed ruling, right or wrong, is the law of the case" and

citing Bucknerv. Preferred Mut. Ins. Co., 255 S.C. 159, 160-61, 177

S.E.2d 544 (1970)). Therefore, the Appellate Panel has no authority or
jurisdiction to address these issues on remand, to award additional
medical benefits, or to disturb the previously unappealed legal conclusion

with regard to additional medical treatment. See Creech v, Ducane Co,

and Green v. City of Columbia, supra.

Finding 6f Fact #16, which is also a legal conclusion, addresses the
Claimant’s right to direct and control the provision of medical treatment
and the appointment of Dr. Poletti as the authorized treating physician.
However, neither the Claimant’s Form 30, nor his N ovember 14, 2014
| Brief to the Appellate Panel, makes any argument with respect to his
right to direct or control the provision of medical treatment or the

appointment of Dr. Poletti as the authorized treating physician. In fact,

the Claimant did not'even request that the Hearing Commissioner

appoint Dy. Poletti as the authorized treating physician. Neither the

Claimant’s Form 58, Pre-Hearing Brief, dated August 5, 2013, nor his
arguments at the September 23, 2013 Hearing (see Hrg. T. pp.10—11),
makes even the sl ghtest suggestion that the Defendants should be
dep'riv.edA of their statutory rights under S.C. Code Ann. § 42-15-60 and §
42-15-80. Furthermore, the Claimant did not appeal the Appellate
Panel’s previous (FFebruary 8, 2016) legal conclusion (#13) that pursuant

to S.C. Code Ann. § 42-15-60, “the Defendants shall have no liability for
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h.

any additional medical care or treatment under the Workers’
Compensation Act,” making this conclusion, which was originally entered

by the Hearing Commissioner and thereafter unappealed, the law of the

case. See Atl. Coast Builders & Contractors, LLC v, Lewis, supra.
Therefore, the Appellate Panel has no authority or jurisdiction to address
this issue on remand, or to order a change in the authorized treating
physician, or to appoint Dr. Poletti as the authorized treating physician,
or to otherwise disturb the previously unappealed legal conclusion with

regard to additional medical treatinent. See Creech v. Ducane Co. and

Green v: City-of Columbia, supra; see also Wilder Corp, v. Wilke,

supra.
Finding of Fact #17, which is also actually a legal conclusion, addresses
the Claimant’s entitlement to an evaluation with an orthopaedic surgeon
“to obtain updated MRI scans and an assessment of Claimant’s
continued complaints of pain in his right knee.” Not only is there no
medical evidence in the record that the Claimant requires “apdated MR
scans” of his right knee, but there is no evidence that the Claimant-
“continues” to complain of pain in his right knee because the Claimant
has not given testimony in this case since September 23, 2013 — 5 years
and g months ago. Moreover, neither the Claimant’s Form 30, nor his
November 14, 2014 Brief to the Appellate Panel, makes any argument
with respect to his right knee, makes no request for an MRI of his right

knee, and makes no request for additional treatment for his right knee.

Page 11 of 21

267



Therefore, the Appellate Panel has no authority or juriédiction to address

these issues on remand. See Creech v. Ducane Co. and Green v, City of

Columbia, supra. Furthermore, the Appellate Panel has no authority

or jurisdiction to speculate as to the current condition of the Claimant’s
right knee or any need for medical treatment or diagnostic studies at

the present time. See Sola v. Sunny Slope Farms, 244 S.C. 6, 10 (1964)

(holding that claimants who assert their right to compensation must
establish by the preponderance of the evidence the facts that will
entitle them to an award under the Workmen's Compensation Act and
such award must not be based on surmise, conjecture or speculation).
In addition, the Appellate Panel is without authority or jurisdiction to
disturb the unappealed legal conclusion that, pursuant to S.C. Code Ann.
§ 42-15-60, “the Defendants shall have no liability for any additional
medical care or treatment under the Workers’ Compensation Act.” This
conclusion, which was originally entered by the Hearing Commissioner
and thereafter unappealed to cither the Appellate Panel or the Court of
Appeals, is the law of the case. See Atl. Coast Builders & Contractors,
LLC v, Lewis, supra.

The June 17, 2019 Appellate Panel Order acknowledges that “the
Claimant testified that he fell down a flight of stairs at his mother’s house
in November 2011 and again in January of 2012 and re-injured his back
and neck on both occasions. (Hrg. Transcript p. 34, 11.2—7)." While the

Defendants maintain that the fact of these two intervening accidents
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k.

breaking the chain of causation are moot given the conclusive nature of
Hearing Commissioner Taylor's denial of benefits S.C. Code Ann. §§ 4.2-
9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-30, the
Defendants would respectfully argue that if the Appellate Panel is going
to address benefits under these statutes, it is incumbent upon the
Appellate Panel to address this issue. Based upon the Claimant’s own
adxﬁission, the proximate cause of the Claimant’s neck and low back
problems are 2 falls wholly unrelated to his employment, but are due to
falls down a flight of stairs at home in November 2011 and again in
January of 2012.

Conclusion of Law #4 address the issue of maximum medical
improvement; however, neither the Claimant’s Form 30, nor his
November 14, 2014 Brief to the Appellate Panel, makes any afgu ment
with respect to the issue of maximum medical improvement. Therefore,
the Appellate Panel has no authority or jurisdiction to address these

issues on remand. See Creech v. Ducane Co, and Green v, City of

Conclusion of Law #5 addresses the Claimant’s right to direct and
control the provision of medical treatment and the appointment of Dr.
Poletti as the authorized treating physician. However, neither the
Claimant’s Form 30, nor his November 14, 2014 Brief to the Appellate
Panel, makes any argument with respect to his right to direct or control |

the provision of medical treatment or the appointment of Dr. Poletti as
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the authorized treating physician. In fact, the Claimant did.not even

request that the Hearing Commissioner address this issue or appoint Dr.

Poletti as the authorized treating physician. Neither the Claimant’s Form
58, Pre-Hearing Brief, dated Aﬁgust 5, 2013, nor his arguments at the
September 23, 2013 Hearing (see Hrg. T. pp.10—11), makes even the
slightest suggestion that the Defendants should be deprived of their
statutory rights under S.C. Code Ann. § 42-15-60 and § 42-15-80.
Furthermore, the Claimant did not appeal the Appellate Panel’s previous
(February 8, 2016) legal conclusion (#13) that pursuant to S.C. Code
Ann. § 42-15-60, “the Defendants shall have no liability for any

additional medical care or treatment under the Workers’ Compensation

'Act,” making this conclusion, which was originally entered by the

Hearing Commissioner and thereafter unappealed, the law of the case.

See Atl. Coast Builders & Contractors, LLCv. Lewis, supra. Therefore,

the Appellate Panel has no authority or jurisdiction to address this issue
on remand, or to order a change in the authorized treating physician, to
appoint Dr. Poletti as the authorized treating physician, or to otherwise
disturb the previously unappealed legal conclusion with regard to

additional medical treatment. See Creech v. Ducane Co, and Green v,

City of Columbia, supra; see also Wilder (g

Vilke, supra.
Conclusion of Law #5 further addresses the Claimant’s entitlement to
additional medical treatment, mcluding surgery. However, neither the

Claimant’s Form 30, nor his November 14, 2014 Brief to the Appellate
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m.

Panel, makes any argument with respect to his alleged entitlement to
additional medical treatment, including surgery. Furthermore, the
Claimant did not appeal the Appellate Panel’s previous (February 8,
2016) legal conclusion (#13) that pursuant to S.C. Code Ann. § 42-15-60,
“the Defendants shall have no liability for any additional medical care or
treatment under the Workers’ Compensation Act,” making this
conclusion, which was originally entered by the Hearing Commissioner

and thereafter unappealed, the law of the case. See Atl. Coast Builders &

Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730 S.E.2d 282, 285

(2012) (hblding that "an unappealed ruling, right or wrong, is the Jaw

of the case" and citing Buckner v, Preferred Mut, Ins. Co., 255 S.C. 159,

160-61, 177 S.E.2d 544 (1970)). Therefore, the Appellate Panel has no
authority or jurisdiction to award additional medical treatment,
including surgery, on remand, or disturb the previously unappealed legal
conclusion with regard to additional medical treatment. See Creech v.

Ducane Co. and Green v. Citv.of Columbia, supra.

Conclusion of Law #5 further also purports to make a blanket award of
future medical treatment that has not even been recommended, which is
plain legal error. Even if thé Appellate Panel had jurisdiction to award
future medical benefits, the Appellate Panel has no authority to make a
blanket award of benefits that includes vague entitlement to “any
referral made by Dr. Poletti.” The Commission’s authority is clearly

prescribed by S.C. Code Ann. § 42-15-60 and limited to awards of
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medical treatment that have actually been proved to “lessen the period
of disability” with actual expert medical evidence “stated to a
reasonable degree of medical certainty.” There is no statutory
authority for an award of speculative future treatment or referrals for
which no recommendation has even been made.

Conclusion of Law #5 also addresses the Claimant’s entitlement to
additional medical treatment for his righf knee.” Not only is there no
medical evidence in the record stated to the requisite “reasonable degree
of medical certainty” that the Claimant requires any additional medical
treatment for his right knee to lessen any alleged period of disability, but
neither the Claimant’s Form 30, nor his November 14, 2014 Brief to the

Appellate Panel, makes any argument with respect to his right knee and

" makes no request for additional treatment for his right knee. Therefore,

the Appellate Panel has no authority or jurisdiction to address these

issues on remand. See Creech v. Ducane Co. and Green v. Citv of

Columbia, supra. Furthermore, the Appellate Panel is without

authority or jurisdiction to disturb the unappealed legal conclusion that,
pursuant to S.C. Code Ann. § 42-15-60, “the Defendants shall have no
liability for any additional medical care or treatment under the Workers’
Compensation Act.” This conclusion, which was originally entered by the

Hearing Commissioner and thereafter unappealed to either the Appellate
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0. Conclusion of Law #6 awards tlie Claimant “temporary total disability
benefits from August 11, 2011 through the present and 'continuing” and
further awards the Claimant “a lump-sum payment of any back-owed
TTD accrued during litigation. The Appellate Panel was without
authority or jurisdiction to make this award, which is otherwise premised
‘on impermissible surmise, conjecture, and speculation, and premised
upon an error of law. Furthermore, neithér the Claimant’s Form 30, nor
his November 14, 2014 Brief to the Appellate Panel, makes any argument
with respect to temporary disability compensation or a lump sum
payment of (what was then) future temporary disability compensation
through June 2019. Therefore, the Appellate Panel has no authority or
jurisdiction to address these issues on appeal or even on remand. See

Creech v. Ducane Co. and Green v. City of Columbia, supra. In

addition, the Appellate Panel has no authority or jurisdiction to
speculate as to whether the Claimant is presently totally disabled,
whether he has been consistently disabled since last hearing from the
Claimant in September 2013, whether any a]]egéd disability after
September 2013 is causally-related to the accident, or even whether the
Clain-mnt has earned wages since September 2013. See Sola v. Sunny
Slope Farms, 244 S.C. 6, 10 (1964) (holding that claimants who assert
their right to compensation must establish by the preponderance of the

evidence the facts that will entitle them to an award under the

Workmen's Compensation Act and such award must not be based on

1
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surmise, conjecture or speculation). The issue of whether the Claimant
has been totally disabled since September 2013 is simply not before the
Commission and the record contains no evidence upon this issue that -
could support such an award. In addition, the Appellate Panel is
without authority or jurisdiction to disturb the unappealed legal
conclusion that, pursuant to S.C. Code Ann. § 42-9-260, “the Defendants
are entitled to terminate temporary disability compensation
effective...September 23, 2013.” This conclusion, which was originally
entered by the Hearing Commissioner and thereafter unappealed to
either the Appellate Panel or the Court of Appeals, is the law of the case
and cannot lawfully be disturbed at this juncture.s See Atl. Coast

Builders & Contractors, LLCv. Lewis, supra. Moreover, no request for a

“lump sum” of benefits has ever been made by the Claimant and;
therefore, the Appellate Panel’s sua sponte award violates the
Defendants' statutory and constitutional right to Due Process. By
awarding a lump sum of benefits for period after this matter was tried

before the Hearing Commissioner and the record was closed, the

s Even assuming, arqguendo, thal the Appellate Panel has the authority or jurisdiction to
address the Claimant’s entitlement to temporary disability benefits for the period after
September 23, 2013, the Appellate Panel could only properly address whether the
Defendants were permitted to terminate benefits as of the date of the hearing. There is
no authority by which the Commission can award a lump sum of future disability
benefits absent proof of permanent disability under S.C. Code Ann. §§ 42-9-10, 42-9-20,
or 42-9-30. Of course, the Claimant did not appeal the Hearing Commissioner’s denial
of benetits under S.C. Code Ann. §§ 42-9-10, 42-9-20, Or 42-9-30, so the Appellate Pancl
has no authority to award benefits under these statutes.
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Appellate Panel not only violates the Defendants’ Due Process Rights, but
also forestalls any future argument (shou]d the June 17, 2019 Order be
affirmed on appeal) with regard to the Claimant’s entitlement to benefits,
or the Defendants’ right to a credit for overpayment of benefits, for the

period after September 23, 2013, based upon actual evidence.

WHEREFORE, the Defendants respectfully request that the Appellate Panel
reconsider and vacate its Order dated June 17, 2019 on the basis that the Appellate Panel
has made new findings of fact and conclusions of law upon issues over which it has no
jurisdiction and where contrary conclusions of the Hearing Commissioner are the final and
bipding law of the case. The Defendants request that the Appellate Panel enter a new
Order, affirming the previous Order of the Appellate Panel dated February 8, 2016 with
such necessary amendments to conform to the remand instructions of the Court of Appeal,

to wit:

a. Enter an additional Finding of Fact (#3) to reflect that the Claimant’s
civil action against the at-fault third party was voluntarily dismissed
pursuant to a stipulation of dismissal filed in the Court of Common
Pleas on December 5, 2013; and

b. Amend the second sentence of Conclusion of Law (#3) 1o state that
because the Claimant has taken a voluntary dismissal of his third-party
suit, S.C. Code Ann. § “42-1-560 is not applicable. As a result, there is

no violation of {section] 42-1-560.”
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Any further amendment of the February 8, 2016 Appellate Panel Order (or the Hearing
Commissioner’s Order of Sebtember 2, 2014) would exceed the Appellate Panel’s
jurisdiction and authority on remand, which is prescribed, not only by the Court's remand
instructions, but by S.C. Code Ann. § 42-17-50, as well as the Claimant’s Form 30 dated
September 11, 2014 and the Claimant’s Brief to the Appellate Panel dated November 14,
2014, by which he failed to preserve any argument with respect to his entitlement to
benefits under SC Code Ann. §§ 42-9-210, 42-9-260, 42-15-060, 42-9-10, 42-9-20, O 42-
9-30. | |

Should the Appellate Panel insist on exercising jurisdiction in excess of that
prescribed by S.C. Code Ann. § 42-17-50, ﬂle Claimant’s Form 30 dated Septenﬂ)er 11,
2014, and the Claimant’s Brief to the Appellate Panel dated November 14, 2014, the
Defendants respectfully request that the Appellate }.’anel reconsider its speculative and
impermissibly vague awards of medical and compensation benetits for the period after
September 23, 2013 for which there is no evidence in the record and for which the
Defendants have not been afforded their statutory and constitutional right to notice and
opportunity to be heard.

WE HEREBY SO MOVE.

TRASK & HOWELL, L.L.C.

P. 0. Box 2167
- Mt. Pleasant, SC 29465

i e w2

By )({Lw[ffn\/q /g%m/;
Kirsten L. Barr

June 21, 2019 Attorney for the Defendants
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CERTIFICATE OF SERVICE
1 hereby certify that on this 21st day of June 2019, I have caused a true and correct

copy of the Motion for Reconsideration to be mailed postage prepaid to the parties

addressed as follows:

Stephen B. Samuels, Esq. Amy V. Cofield, Hsq.

1320 Richland Street P.O. Box 210039
Columbia, SC 29201 Columbia, SC 29221-0039
Cedric Smalls Lisa Glover, Fsq.

JJS Trucking, LLC P.0O. Box 210039

137-A Gordon Street Columbia, SC 29221-0039

Charleston, SC 29403

Timothy B. Killen, Esq.

349 West Coleman Blvd., Suite 300

Mt. Pleasant, SC 29464 .

27

/
:

7“’16/ P £ A\ ddm (_-A:g/,...,_,.

a/(péknxien L. Barr

118\133\motion for reconsideration
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BEFORE THE SOUTH CAROLINA _
WORKERS' COMPENSATION COMMISSION

Samuel A. Rose, ) W.C.C. FILE NO. 1112328
' )
Employee, )
)
-V§- )
) MOTION FOR RECONSIDERATION
JJS Trucking, LLC/SCUEF and Chris ) OF THE APPELLATE PANEL’S
Thompson Services, LLC/Bridgefield ) ORDER DATED JUNE 24, 2017
Casualty Insurance Company, )
)
Employer, )
)
-and- )
' )
Bridgefield Casualty Insurance Co., )
' )
Carrier, )
)
Defendants. )
)

TO: South Carolina Workers’ Compensation Commission and Stephen B. Samuels, Esq.,
attorney for the Claimant:
PLEASE TAKE NOTICE that the above-named Defendants hereby move the South

Carolina Workers’ Compensation Commission pursuant to S.C. Code Reg. 67-215(B)! to

1 Regulation 67-215 permits motions to reconsider “if the purpose of the motion is not
an attempt to reargue the merits of the dispute.” In the case sub judice, the Appellate
Panel addressed issues which were not before it on appeal, as they were not raised in
Claimant’s Form 30 or in his Brief to the Appellate Panel, and improperly awarded
benefits sua sponte, without any notice to the Defendants. Therefore, the Defendants
have never been given any opportunity to argue “the merits of the dispute” to the
Appellate Panel and their due process rights have been violated. Ross v. Med. Univ. of
S.C., 328 S.C. 51, 68, 492 S.E.2d 62, 71 (1997) (citing Stono River Envtl. Prot. Ass'n v.
S.C. Dep’t of Health & Envtl. Control, 305 S.C. 90, 94, 406 S.E.2d 340, 342
(1991)); accord Kurschner v, City of Camden Planning Comi’n, 376 S.C. 165, 171, 656
S.E.2d 346, 350 (2008) (holding the “fundamental requirements of due process include
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Reconsider the Appellate Panel’s Order dated June 24, 20192. The grounds for said

Motion are as follows:

1. This matter came before Commissioner Tayior for a hearing on September
23, 2013 pursuant to the Defendants’ Form 21 dated June 13, 2013.

2. By Order dated September 2, 2014, Commissioper Taylor concluded that the
Claimant failed to satisfy the requirements of S.C. Code Ann. § 42-1-560. In
addition, Commissioner Taylor specifically ruled that the Defendants were
entitled to terminate temporary disability pursuant to S.C. Code Ann. § 42-9-
260 and § 42-9-210; that the Claimant is not entitled to any additional
medical treatment under S.C. Code Ann. § 42-15-60; and that the Claimant
is not entitled any benefits under S.C. Code Ann. §§ 42-9-10, 42-9-20, and
42-9-30.

3. The Claimant appealed Hearing Commissioner Taylor’s conclusion

regarding the application of S.C. Code Ann. § 42-1-560 to the Commission’s

notice, an opportunity to be heard in a meaningful way, and judicial review.”). While
the Defendants have a statutory and constitutional right of notice and opportunity to be
heard on these issues, this motion is proper because it focuses not on the “merits” of the
dispute, but on the fact that the Appellate Panel does not have the authority or
jurisdiction to even address the dispute.

2 Note that the Appellate Panel originally issued an Order dated June 17, 2019; but this
June 17, 2019 Order did not include a page 12 when served upon the Defendants. The
Defendants notified the Commission of this deficiency in the June 17, 2019 Order, but
did not receive the missing page 12 for one week. During this time, the Defendants were
forced to file a Motion for Reconsideration of the June 17, 2019 Order, which is
currently pending. The Appellate Panel has now issued an Order dated June 24, 2019,
which makes no mention of the June 17, 2019 Order, making it unclear whether it has

been withdrawn, vacated, or is still in effect.
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Appellate Panel. However, the Claimant’s Form 30 dated September 14,
2014 raises no argument with respect to S.C. Code Ann. §§ 42-9-210, 42-9-
260, 42-15-60, 42-9-10, 42-9-20, 01 42-9-30 and elucidates no question as
to the Hearing Commissioner’s application of these statutes. Therefore, the
Claimant did not co mply with the requirements of S.C. Code Ann. § 42-17-
50 or S.C. Code Reg. 67-701 and, as such, no argtiment under S.C. Code
Ann. §8§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-30 is
prese_rved for review by the Appellate Panel. S.C. Code Reg. 67-701(A)(3)(a)
(requiring that “[t]he grounds for appeal must be set out in detail on the
Form 30 in the form of questions presented...Each question presented
must be concise and concern one finding of fact, conclusion of law, or

other proposition the appellant believes is in error.”); S.C. Dep’t of Transp.

v. First Carolina Corp. of 8.C., 372 S.C. 295, 301-302, 641 S.E.2d 903, 907

(2007) (holding that to preserve an issue for appeal, it must be raised by

the appellant in a timely manner and with sufficient specificity (citing Jean

Hoefer Toal et al., Appellate Practice in South Carolina 57 (2d ed. 2002));

Jones v. Anderson Cotton Mills, 205 S.C. 247, 31 S.E.2d 447 (1944)

(holding that general exceptions, such as “the commission erred in making
an award,” are too ambiguous to fulfill the notice requirements of due
process and do not preserve an issue for review).

Furthermore, the Claimant does not make any argument with respect to

S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-
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-30 in his November 14, 2014 Brief to the Appellate Panels. Of course, mere
"conclusory statements unaccompanied by argument and citation to

authority are insufficient to preserve an issue for appellate review." State v.

Crocker, 366 S.C. 394, 621 S.E.2d 890 (Ct. App. 2005) (citing Fields v.

Melrose 1itd. P'ship, 312 S.C. 102, 106, 439 S.E.2d 283, 285 (Ct. App. 1993

(holding that failure to provide argument or supporting authority for an
issue renders it abandoned)). Therefore, even if the Claimant had properly
raised any argument regarding S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-
15-60, 42-9-10, 42-9-20, or 42-9-30 in his Form 30, he clearly abandoned
those issues in his November 14, 2014 Brief, such that the Appellate Panel
has no jurisdiction or authority to disturb the Hearing Commissioner’s
conclusions regérding these statutes.

Of course, the Appellate Panel, in reviewing the Hearing Commissioner’s
September 2, 2014 Decision and Ordef in the first instance, could have
made its own findings and conclusions regardjng. S.C. Code Ann. §§ 42-9-
210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, OT 42-9-30 had they actually

been preserved for appeal and argued to the Appellate Panel. Greenv.

Raybestos-Manhattan, Inc., 250 S.C. 58, 156 S.E.2d 318 (1967); S.C. Code

3 The Claimant’s November 14, 2014 Brief to the Appellate Panel raises only 2
arguments, both of which deal solely with the application of S.C. Code Ann. § 42-1-560.
In addition, according to the “Conclusion” of the Claimant’s November 14, 2014 brief,
relief sought by the Claimant did not involve the application of S.C. Code Ann. §§ 42-9-
210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, or 42-g~30. The Claimant’s Brief simply does
not argue the merits of, or evidentiary support for, any claim for medical or compensation
benefits and does not request that the Appellate Panel award benefits under these statutes.
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Ann. § 42-17-50. However, the Claimant did not make any argument with
regarding S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-
20, or 42-9-30 in his Form 30 or his Brief to the Appellate Panel; therefore,
. arguments regarding the application of these statutes cannot nAow be raised

onremand, or at any time in the future. See Patterson v. Reid, 318 S.C.

183, 185, 456 S.E.2d 436, 437 (Ct. App. 1995) (holding that a party cannot
raise that issue for the first time in a post-trial motion if the issue could

have been initially presented to the trier of fact (citing generally C.A.H. v.

L.H., 315 S.C. 389, 434 S.E.2d 268 (1993); Hickman v. Hickman, 301 S.C.
455, 392 S.E.2d 481 (Ct. App. 1990)). Indeed, the right to argue the |
propriety of the Hearing Commissioner’s conclusions regarding S.C. Code
Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-30 Was

forever relinquished in 2014 with the filing of a Form 30 and a Brief to the

Appellate Panel that was silent on these issues. Wallv. CY 'I‘h’m'nasc_)'ni Co.,
232 8.C. 153, 101 S.E.2d 286 (1957) (holding that an award unappealed from
is conclusive not only of the issues actually decided, but also of those that
might have been raised before the Commission). Because the
"adjudications and awards of compensation boards or commissions...in
proceedings for the recovery of compénsation, are generally held to be

| conclusive upém the parties and their privies, as to the matters involved or .
justiciable therein, so as to preclude, under the doctrine of res judicata,
the relitigation thereof in subsequent proceedings," the Appellate Panel

erred as a matter of law in addressing any issue with respect to S.C. Code
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Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, OF 42-9-30 On

remand. Id. (citing 58 Am. Jur., Workmen's Compensation, Section 493,

p- 886; Trige v. Industrial Commission, 1936, 364 1ll. 581, 5 N.E. (2d)
394, 108 A.L.R. 153; and 122 A.L.R. at pp. 550 et seq.) |
Therefore, the Hearing Commissioner’s rulings regarding S.C. Code Ann.
§8 42-9-210, 42-9-260, 42-15-60, 42-9-10, 4.2~9—2o, or 42-9-30 are the law

of the case and neither the appellate courts, nor the Appellate Panel, have

Code Ann. § 42-17—50'; Atl. Coast Builders & Contractors, LLC v. Lewis,
398 5.C. 323, 329, 730 S.E.2d 282, 285 (2012) (holding that "an
unappealed ruling, right or wrong, is the law of the case" and citing

Buckner v, Preferred Mut., Ins. Co., 255 S.C. 159, 160-61, i77 S.E.2d 544

(1970); Creech v. Ducane Co., 320 S.C. 559, 476 S.E.2d 114, rehr 'g denied,

cert. denied (Ct. App. 1995) (holding that S.C. Code Ann. § 42-17-50
provides the procedure for appealing a Hearing Commissioner's Order;
however, "only issues within the application are preserved for the full

Commission"); I»-Ia_m v, Mullins Lumber Co., 193 S.C. 66, 7 S.E.2s 712

(1940) (holding that all findings of fact and law by the Hearing
Commiési011e1' “become and are the law of the case, except oIﬂy those
within the scope. of the exception").

In addition, because the Hearing Commissioner’s rulings regarding S.C.
Code Ann. §8§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, OF 42-9-30

are the law of the case, neither the appellate courts, nor the Appellate
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Panel have jurisdiction to address any issue with respect to S.C. Code Ann.

§8§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-30. Allison v.

W.L. Gore & Assoc.; 394 S.C. 185, 714 S.E.2d 547 (2011) (holding that the

question of compliance with rules, regulations, and statutes governing an
appeal is one of appellate jurisdiction the Commission lacks the authority
or jurisdiction to extend the fourteen days permitted for the perfecting of
an appeal). |

Considering the fact that the Appellate Panel has no authority and no
jurisdiction to address any issue with respect to S.C. Code Ann. §§ 42-9-210,
42-9-260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-30, the Defendants
respectfully contend that the Appellate Panel acted arbitrarily and erred as
a matter of law in awarding benefits under S.C. Code Ann. §§ 42-9-210, 42—>
9-260, 42-15-60, 42-9-10, 42-G-20, Ol 42-9-30, or in otherwise disturbing
the Hearing Commissioner’s unappealed conclusions with regard to these
statutes in its June 17, 2019 Order, which should be reconsidered and

withdrawn. See Ex parte Morris, 367 5.C. 56, 624 S.E.2d 649 (2006)

(holding that although the family court erred in rejecting Custodian’s request
for an evidentiary hearing, the Custodian failed to appeal the family court’s
ruling that the Custodian “is dismissed as a party,” rendering that ruling the
law of the case and requiring affirmation of the family court’s ordei‘).

While the Appellate Panel’s June 17, 2019 Order vaguely concludes that it
has jurisdiction by virtue of the Remittitur from the Court of Appeals, the

Order of the Court of Appeals does not, and cannot, extend the Appellate
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10.

Panel’s jurisdiction to address any unappealed rulings under S.C. Code Ann.
88 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-30. Allison v.

W.L. Gore & Assoc., supra; see also Atl. Coast Builders & Contractors, LLC

v. Lewis, 398 S.C. 323, 329, 730 S.E.2d 282, 285 (2012) (holding that “an
unappealed ruling, right or wrong, is the law of the case" and citing

Buckner v, Preferred Mut. Ins. Co., 255 S.C. 159, 160-61, 177 S.E.2d 544

(1970)); see also Bailey v. Covil Cory., 291 S.C. 417, 354 S.E.2d 35 (1987)

(holding that the Supreme Court could not address issues that were not
argued before the lower appellate tribunal).

In fact, the April 18, 2018 Order from the Court of Appeals says nothing of
awarding the Claimant medical or compensation benefits and does not
purport to expand the Appellate Panel’s jurisdiction vested by virtue of S.C.
Code Ann. § 42-17-50 and the Claimant’s Form 30, but merely states, “tw]e
reverse the Appellate Panel’s order and remand for further proceedings
consistent with this opinion.” Of course, that opinion dealt solely with the
application of S.C. Code Ann. § 42-1-560, as the Claimant similarly made
no argument with regard to his entitlement to benefits under S.C. Code
Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, or 42-9-30 to the
Court of Appeals. Therefore, because the Court of Appeals had no authority
or jurisdiction to disturb the Hearing C01n111i331011er’s conclusions with
regard to S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-
20, or 42-9-30, the Appellate Panel should not assume that it reinanded any

issue with regard to these statutes to the Appellate Panel. See Wilder Corp.
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v. Wilke, 330 S.C. 71, 76, 497 8.E.2d 731, 733 (1998) ("It is axiomatic that

an issue cannot be raised for the first time on appeal,” but must have been
first raised and ruled upon by the lower appellate tribunal); Talley v. S.C.

Higher Education, 28 S.C. 483, 487 (1986) (citing American Hardware

Supply Co., In¢. v. Whitmire, 278 S.C. 607, 300 S.E.2d 289 (1983) for the

proposition that it “is an axiomatic rule of law that issues may not be

raised for the first time on appeal” to a higher appellate court, when not

raised by the lower reviewing court).

As such, the Remand and Remittitur from the Court of Appeals merely

returned the claim to the Appellate Panel to address the issues actually

raised in the Claimant’s Noveml;er 14, 2014 Brief to the Appellate Panel,
consistent with the Court’s analysis of S.C. Code Ann. § 42-1-560, and
consistent with the Appellate Panel’s jurisdiction under S.C. Code Ann. §

42-17-50. To accomplish this task, the Appellate Panel was only

empowered to amend its February 8, 2016 Order as follows:

a. To make an additional Finding of Fact (#3), consistent with the Order
of the Court of Appeals, to reflect that the Claimant’s civil action
against the at-fault third party was voluntarily dismissed pursuant to a
stipulation of dismissal filed in the Court of Common Pleas on
December 5, 2013.

b. To amend the second sentence of Conclusion of Law (#3), consistent
with the Order of the Court of Appeals, to state that because the

Claimant has taken a voluntary dismissal of his third-party suit, S.C.
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12.

Code Ann. § “42-1-560 is not applicable. As a result, there is no

violation of [sectionj 42-1-560.”
The Defendants respectfully contend that, not only does the Appellate
Panel’s June 24, 2019 Order exceed the Commission’s authority and
jurisdiction, but the Order also constitutes an abuse of discretion by the
Commission and otherwise violates the Defendant’s right to due process
and equal protection under the law, including their right to notice and
opportunity to be heard on the issues addressed, sua sponte, and without
notice by the Appellate Panel, regarding the application of S.C. Code Ann.

88 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, or 42-6-30. These

issues were not preserved for appeal by the Claimant in his Form 30 or his

2014 Brief to the Appellate Panel and were not addressed by the Court of
Appeals; therefore, the Defendants did not and could not have had an
opportunity to address these issues on appeal in the first instance, much less
on remand, and the Defendants were not given any notice t_hat the Appellate
Panel intende(i to address these issues sua sponte in June 2019. The
Coustitution of the United States of America and the Constitution of the
State of South Carolina guarantee due process and equal protection rights
to all parties. See U.S. Const. amend. V; U.S. Const. amend. XIV, § 1; S.C.
Const. art. I, § 3 & § 22. The South Carolina Constitution provides:

“The privileges and immunities of citizens of this State and of the

United States under this Constitution shall not be abridged, nor

shall any person be deprived of life, liberty, or property without due
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process of law, nor shall any person be denied the equal protection

of the laws.” S.C. Const. art. I, § 3.

Our state Constitution additionally assures:

“No person shall be finally bound by a judicial or quasi-judicial
decision of an administrative agency affecting private rights except
on due notice and an opportunity to be heard; nor shall he be
subject to the same person for both lﬁl'osecuti011 and adjudication;
nor shall he be deprived of liberty or property unless by a mode of
procedure prescribed by the General Assembly, and he shall have in
all such instances the right to judicial review.” S.C. Const. art. I, §

22,

The South Carolina Supreme Court has interpreted this provision to

provide “persons the right to notice and an opportunity to be heard by an

administrativé agency.” Ross v. Med. Univ, of 8.C., 328 S.C. 51, 68, 492

S.E.2d 62, 71 (1997) (citing Stono River Envil. Prot. Ass'n v. 5.C. Dep't of

Health & Envil. Control, 305 S.C. 90, 94, 406 S.E.2d 340, 342

(1991)); accord Kurschner v. City of Camden Planning Comm’n, 376 S.C.

165, 171, 656 S.E.2d 346, 350 (2008) (holding the “fundamental
requirements of due process include notice, an opportunity to be heard in
a meaningful way, and judicial review.”). Ata m'inimum, due process
requires adequate notice and adequate opportunity for a hearing. Clear

Channel Qutdoor v. City of Myrtle Beach, 372 S.C. 230, 235, 642 S.E.2d
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565, 567 (2007) (citing In 1¢ Vora, 354 S.C. 590, 595, 582 S.E.2d 413, 416

(2003)); accord Dangerfield v. State, 376 S.C. 176, 179, 656 S.E.2d 353,

354 (2008). Importantly, an interested party must be given notice
“reasonably calculated under all circumstances to apprise interested
parties of the pendency of the action and afford them an opportunity to

present their objections.” Blanton.v. Stathos, 351 S.C. 534, 542, 570

S.E.2d 565, 569 (2002) (citing Mullane v. Cent. Hanover Bank & Trust Co.,

339 U.S. 306, 314 (1950); Murdock v. Murdock, 338 S.C. 322, 334, 526

S.E.2d 241, 248 (Ct. App. 1999)). Here, the Appellate Panel wholly failed
to apprise the Defendants of their intent to address arguments regarding
the application of S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10,
42-9;20, or 42-9-30, which were not preserved for appeal and which were
not even briefed4 or argued before the Appellate Panel at the initial review
hearing in 2015. Therefore, the Defendants have been denied due process
and thé Appellate Panel’s Order of June 24, 2019 should be reconsidered

and vacated. Leventis v. 8.C. Dep't of Health & Envtl. Control, 340 S.C.

. 118, 131-132, 530 S.E.2d 643, 650 (Ct. App. 2000) (holding that to “prove
the denial of due process in an administrative proceeding, a party must
show that it was substantially prejudiced by the administrative

process”)(quoting Ogburn-Matthews v. Loblolly Partners, 332 S8.C. 551,

4 The Claimant raised no argument with regard to regarding the application of S.C.
Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, or 42-9-30 in his brief;
however, the Defendants did argue to the Appellate Panel that the Hearing
Commissioner’s conclusions about these statutes are the law of the case.
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13.

561, 505 S.E.2d 598, 603 (Ct. App. 1998), overruled onother giounds

by Brown v. S.C. Dep’t of Health & Envtl. Control, 348 S.C. 507, 560

S.E.2d 410 (2002)). The Defendants’ right of equal protection has likewise
been infringed by the Appellate Panel’s failure to adhere to the statutory
mandates of S.C. Code Ann. § 42-17-50 and o confine its inquiry and its

order to those matters properly before it.

In addition, because the Appellate Panel does not have power, authority, or

jﬁrisdiction to disturb the Hearing Commissioner’s conclusions of law with

respect to S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-

20, or 42-9-30 by virtue of S.C. Code Ann. § 42-17-50, and because the

Appellate Panel’s award of benefits under these statues violates the

Defendants’ right to due process and equal protection, the Appellate Panel

should reconsider and withdraw the following findings of fact:

a. Finding of Fact #11 addresses the Defendants’ provision of medical
treatiment with Dr. Greg Jones; however, neither the Claimant’s Form 30,
nor his November 14, 2014 Brief to the Appellate Panel, makes any
argument with respect to the provision of medical treatment or the
opinions of Dr. Jones. Therefore, the Appellate Panel has no authority or
jurisdiction to address these issues on rexﬁand and, in so doing, violated
the Defendants’ right to due process and equal protection under the Jaw.

Creech v. Ducane Co., 320 S.C. 559, 476 S.E.2d 114, rehr ‘g denied,

cert. denied (Ct. App. 1995); Rossv. Med. Univ, of 8.C., 328 S.C. 51, 68,

492 8.E.2d 62, 71 (1997).
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b. Finding of Fact #12 addresses the opinions of the Claimant’s family
physician, Dr. Abel, regarding physical therapy and an EMG; however,
neither the Claimant’s Form 30, nor his November 14, 2014 Brief to the
Appellate Panel, makes any argument with respect to the opinions of Dr.
Abel, or his entitlement to physical therapy or and EMG. Therefore, the
Appellate Panel has no authority or jurisdiction to address these issues

on remand. Greenv. City of Columbia, 311 S.C. 78, 427 S.E.2d

- 685 (Ct.App.1993) (holding the Full Commission does not have
authbrity to address an issue not raised in a Form 30, Application for
Review). Furthermore, by addressing these issues on remand, without
notice to the Defendants, or allowing the Defendants any opportunity
to address these issues on appeal, the Appellate Panel violated the

Defendants’ right to due process and equal protection. Blanton v,

Stathos, 351 S.C. 534, 542, 570 S.E.2d 565, 569 (2002).

c. Finding of Fact #13 addresses the opinions of Dr. Poletti, who performed
a one-time independent medical evaluation at the request of the

* Claimant’s attorney, regarding the Claimant’s alleged need for additional

medical treatment. However, neither the Claimant’s Form 30, nor his
November 14, 2014 Brief to the Appellate Panel, makes any argument
with respect to the opinions of Dr. Poletti, or his entitlement to additional
medical treatment generally. Therefore, the Appellate Panel has no |
authority or jurisdiction to address these issues on remand and, in so

doing, violated the Defendants’ right to due process and equal protection
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under the law. See Creech v. Ducane Co. and Green v, City of Columbia,

supra.; Ross v. Med. Univ. of S.C,, supra.

. Finding of Fact #14 addresses whether the Claimant is at maximum
medical improvement; however, neither the Claimant’s Form 30, nor his
November 14, 2014 Brief to the Appellate Panel, makes any argument
with respect to the issue of maximum medical improvement. Therefore,
the Appellate Panel has no authority or jurisdiction to address these
issues on remand and, in so doing, violated the Defendants’ right to due

process and equal protection under the law. See Creech v. Ducane Co.

and G-reein"v.» City of Columbia, supra.; Ross v: Med. Univ. of 8.C.,
supra.

Finding of Fact #14 further addresses the weight and credibility of the
medical evidence regarding the issue of additional medical treatment.
However, however, neither the Claimant’s Form 30, nor his November
14, 2014 Brief to the Appellate Panel, makes any argument with respect
to the weight or credibility of the evidence on the issue of additional
medical treatment. Therefore, the Appellate Panel has no authority or
jurisdiction to address these issues on remand and, in so doing, violated

the Defendants’ right to due process and equal protection under the law.

See Creech v: Ducane Co. and Green v, City of Columbia, supra.; Ross

v, Med. Univ. of S.C., supra.

Finding of Fact #15, also addresses the weight and credibility of the

medical evidence and contains a legal conclusion regarding the need for
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additional medical treatment, including surgery. However, neither the
Claimant’s Form 30, nor his November 14, 2014 Brief to the Appellate
Panel, makes any argument with respect to the weight or credibility of
the evidence on the issue of additional medical treatment, or his
entitlement to additional medical treatment, including surgery.

_ Furthermore, the Claimant did not appeal the Appellate Panel’s previous
(February 8, 2016) legal conclusion (#13) that pursuant to S.C. Code
Ann. § 42-15-60, “the Defendants shall have no liability for any
additional medical care or treatment under the Workers’ Compensation
Act” to the Court of Appeals, making this conclusion, which was
originally entered by the Hearing Commissioner and thereafter

unappealed, the law of the case. See Atl. Coast Builders & Contractors,

LLCv. Lewis, 398 8.C. 323, 329, 730 S.E.2d 282, 285 (2012) (holding

that "an unappealed ruling, right or wrong, is the law of the case" and
citing Buckner v. Preferred Mut. Ins. Co., 255 S.C. 159, 160-61, 177

S.E.2d 544 (1970)); see also Ex parte Morris, 367 S.C. 56, 624 S.E.2d

649 (2006). Therefore, the Appellate Panel has no authority or
jurisdiction to address these issues on reinand, to award additional

medical benefits, or to disturb the previously unappealed legal conclusion

with regard to additional medical treatment. See Creech v. Ducane Co.

and Green v. City of Colunbia, supra. Furthermore, by addressing

these issues on remand, without notice to the Defendants, or allowing

the Defendants any opportunity to address these issues on appeal, the
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Appellate Panel violated the Defendants’ right to due process and equal

protection under the law. Blanton v. Stathos, 351 8.C. 534, 542, 570

S.E.2d 565, 569 (2002).

. Finding of Fact #16, which is also a legal conclusion, addresses the
Claimant’s right to direct and control the provision of medical treatment
- and the appointment of Dr. Poletti as the authorized ﬁeating physician.
However, neither the Claimant’s Form 30, nor his November 14; 2014
Brief to the Appellate Panel, makes any argument with respect to his
right to direct or control the provision of medical treatment or the
appointment of Dr. Poletti as the authorized treating physician. In fact,

the Claimant did not even request that the Hearing

Commissioner appoint Dr. Poletti as the authorized treating

physician and the Hearing Commissioner; therefore, did not address this
issue (because it was not an issue.) Moreover, neither the Claimant’s
Form 58, Pre-Hearing Brief, dated August 5, 2013, nor his arguments at
the September 23, 2013 Hearing (see Hrg. T. pp.10—11), makes even the
slightest suggestion that the Defendants should be deprived of their
statutory rights under S.C. Code Ann. § 42-15-60 and § 42-15-80 and;
therefore, this issue was not preserved for review by the Appellate Panel
in the first instance and is certainly not properly before the Appellate

Panel on remand. See Pratt v. Morris Roofing, Inc., 353 S.C. 339, 577

S.E.2d 475 (Ct. App. 2003) (holding the Claimant “did not raise this issue

before the Single Commissioner or in his Request for Commission
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Review of the Single Commissioner’s order. The issue was not ruled
upon by the Commissioner, the Full Commission, or the Circuit.COm't..
Concomitantly, the issue is not preserved for our review”)(rehrg denied,
cert. granted, affirmed as modified 357 S.C. 619, 594 S.E.2d 272).
Furthermore, the Claimant did not appeal the Appellate Panel’s previous
(February 8, 2016) legal conclusion (#13) that pursuant to S.C. Code
Ann. § 42-15-60, “the Defendants shall have no liability for any
additional medical care or treatment under the Workers’ Compensation
Act,” making this conclusion, which was originally entered by the
Hearing Commissioner and thereafter unappealed, the law of the case.

See Atl. Coast Builders & Confractors, LLC v, Lewis, supra. Therefore,

the Appellate Panel has no authority or jurisdiction to address the issue
of additional medical treatment on remand, or to order a change in the
authorized treating physician, or to appoint Dr. Poletti as the authorized
treating physician, or to otherwise disturb the previously unappealed
legal conclusion with regard to additional medical treatment. See Creech

v: Ducane Co. and Green v. City of Columbia, supra; see also Wilder

Corp. v. Wilke, supra. Additionally, by addressing this argument, sua
sponte, on appeall, despite the binding legal conclusioﬁs of the Hearing
Commissioner, and without notice or opportunity for the Defendants
to ever address this issue, violates the Defendants’ statutory and
constitutional rights to due process and equal protection under the law.

Rogs v. Med. Univ, of 8.C., 328 S.C. 51, 68, 492 S.E.2d 62, 71 (1997).
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h. Finding of Fact #17, which is also actually a legal conclusion, addresses

the Claimant’s entitlement to an evaluation with an orthopaedic surgeon
“to obtain updated MRI scans and an assessment of Claimant’s
continued complaints of pain in his right knee.” Not only is there no
medical evidence in the record that the Claimant requires “updated MRI
scans” of his right knee, but there is no evidence that the Claimant
“continues” to complain of pain in his right knee because the Claimant
has not given testimony in this case since September 23, 2013 ~ 5 years
and 9 months ago. Moreover, neither the Claimant’s Form 30, nor his
November 14, 2014 Brief to the Appellate Panel, makes any argument
with respect to his right knee, makes no requést for an MRI of his right
knee, and makes no request for additional treatment for his right knee.
Therefore, the Appellate Panel has no authority or jurisdiction to address
these issues on remand and, in so doing, violated the Defendants’ right to

due process and equal protection under the law. - See Creech v. Ducane

Co. and Green v. City.of Co]iunl)'iﬁ, supra.; Ross v. Med. Univ. of S.C.
supra. Furthermore, the Appellate Panel has no authority or |
jurisdiction to speculate as to the current condition of the Claimant’s
right knee or any need for medical treatment or diagh ostic studies at

the present time. See Sola v. Sunny Slope Farms, 244 S.C. 6,10 (1964)

(holding that claimants who assert their right to compensation must
establish by the preponderance of the evidence the facts that will

entitle them to an award under the Workmen's Compensation Act and
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such award must not be based on surinise, conjecture or speculation).
In addition, tllle Appellate Panel is without authority or jurisdiction to
disturb the unappealed legal conclusion that, pursuant to S.C. Code Ann. |
§ 42-15-60, “the Defendants shall have no liability for any additional
medical care or treatment under the Workers’ Compensation Act.” This
conclusion, which was originally entered by the Hearing Commissioner
and thereafter unappealed to either the Appellate Panel or the Court of

Appeals, is the law of the case. See Atl. Coast Builders & Contractors,

LLC v. Lewis, supra. Even if the issue of additional medical treatment

for the right knee were propetrly before the Appellate Panel, any award of
medical treatment for the right knee must be predicated upon a factual
finding, based upon actual evidence, that the proposed treatment would
“tend to lessen the period of disability,” as plainly required by S.C. Code
Ann. § 42-15-60; however, here the Appellate could not and did not make
any such factual finding, which is plain legal error. See Shealyv.

Algernon Blair, Inc., 250 S.C. 106, 110, 156 S.E.2d 646, 658 (1967).,

(holding that "awards without such specific findings do not comply
with the requirements of the [workers' compensation} act and are
illegal™).

Finding of Fact #18, which is also actuaily a legal conclusion, addresses
the Claimant’s entitlement to temporary disability compensation “to the
present and continuing” and “to a lnmp-sum award of any back payment

of temporary disébility benefits due.” Not only did the Appellate Panel
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fail to make and predicate finding of current, causally-related loss of
wage-earning capacity, but there is no evidence in the record to support a
finding that the Claimant is disabled at “present and continuing” because

the record in this case was closed in September 2013. See Airco, Inc. v,

Hollington, 269 SC 152, 160, 236 S.E.2d 804, 808 (1977) (finding that
the commission has a statutory duty to make a finding of fact for all
"essential factual issues."). More importantly, neither the Claimant’s
Form 30, nor his November 14, 2014 Brief 1o the Appellate Panel, makes
any argument with respect to temporary disability compensation or a
lump sum payment, therefore, the Appellate Panel has no authority or

jurisdiction to address these issues on remand. See Creech v. Ducane

Co. and Green v. City of Columbia, supra. Furthermore, the Appellate

Panel has no authority or jurisdiction to speculate as to the Claimant’s

current ability to earn wages, or his ability to do so at any time since

September 2013. See Sola'v. Sunny Slope Farms, 244 S.C. 6, 10 (1964)
(holding that claimants who assert their right to compensation must
establish by the preponderance of the evidence the facts that will
entitle them to an award under the Workmen's Compensation Act and
Such award must not be based on surmise, conjecture or speculation).
In addition, the Appellate Panel is without authority or jurisdiction to
disturb the unappealed legal cqnclusion that, pursuant to “S.C. Code
Ann. Sec. 42-9-260, the Defendants are entitled to terminate temporary

disability compen