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QUESTIONS PRESENTED
McMillan raises three issues on appeal:
) 1) Whether the finding that the appellant’s reason for s;triking certain juro-rs was
pretextual coﬁstitutes reversible e-rror’when the court failed to require the

state to prove purposeful discrimination as mandated under Batson.

2) Whether the circuit court’s failure to hold a hearing on the appellant’s
motion to reconstruct the record prejudiced the appellant and is erroneous in-
light of this court’s order which specifically instructed the trial court to hear

the matter.

3) Whether the court’s failure to make an evidentiary ruling regarding the -
state’s introduction of prior bad acts 'that.,inﬂamed the jury prejudiced the

appellant.



STATEMlENT OF THE CASE

- The a.ppellant}was the defendant in the circuit court and \lvill be referred to
by name or as the appellant. The reépond’ent, the State of South Carolina, will be
referred to as rhe state. Jeremy McMillian and Toby Fulmore were .indicted in the
State of South Carolina and were charged with two counts of murder and one counr
of possassion of a weapon durin'g‘ the commission. of a crime of violence on April
29, 2006. McMillian’s trial commenced on December 8, 2008. McMillian was
convicted on all counts on December 11, 2‘008. (R. 492,‘. lines 20—25).' He was
sentenced to life without the possibility of parole. (R. 5 1.4, lines 23-25). He filed a
notice of appeal on December 18, 2008 which was receiyed by ';his Court on
December-19, 2008..

| "l’he South Carolina Commission of Indigent Defense accepted the
appellant’s case on March 3, 2009. Undersigned counsel filed a motiQn to
-s'ubstitute counsel on July 24, 2009, Wthh was grantad by the court on Auguat 5,
2009. Counsel ordered the transcript on July 24, 2009 and d1d not receive a
complete set until March 21, 2010. Counsel challenged the accuracy of the
transcripts pursuant to Rule 607(1) on April 12, 2010. On April 28, 2010, a reply
was received from the court reporter wlth the portion of the transcripts in dispute.
(R. 523). Tha appellant l.'_lled a motion}tci) hold llis appeal in ab_eyance cln'May 1_2,

2010 until a motion for remand in order to reconstruct the record could be filed.



This motidn was - granted on June 3, 2010. On Augﬁst 13, the app‘e.llant filed a
- motion for remand to reconstruct the record in vt’hisvc‘ourt. This motion was granted
on Octobér 6, 2010; this court ordered the circuit court “to @ Appellant’s
challénge, and take whatever action it deems necessary to provide this ‘Court‘with a
- correct tfanscﬁption of the proceedings below.” (R. 1). The circuit court failed to
hold any type of héaring, and issued a written order on No’ver.nb‘er 7, 2010, which

v'va.s received by thé Court of App.eavls on November 22, 2010 denying the
appellant’s motion for remand to reconstruct the record. (R. 2). The appellant did
not receive the c‘ircuit court’s order until December 14, 2010. This initial brief and
de.signation of matter follows. | |
| - STATEMENT OF FACTS

McMiHan’s trial commenced on Dec;ember 8™, 2008. Once the first jury was

selected, the state argued that the defense struck five white males from the jury,
numbers 34? 27, 138, 72, and 174, and as a result, requested a Baz‘son hearing. (R.
70, lines 4-5). Defense counsel pointed.out that there were other white males on
the ﬁrsf jury. (R. 76, lines 4-5). McMillan’s attorﬁey also argued that he struck
juror number 34, Mr. Croft, be;:ause he was ad{/ised by ofher members of the Lee
| County Defense bar prior to drawing.the jury that they attended church with Mr.
'b Croﬁ and that “he had displayed to them some \}iews that they believed to be tdo '

controversial for this case.” (R. 71, lines 4-10). Defense counsel explained__ to the



court that he was advised that-juror number 34 had displayed a_ttitudes. that were
inconsistent with being able to be unbiased and impai'tial during the trial. (R. 71,
lines 24-25). The prosecution argued:

Number 34, Your Honor, unless he can articulate some reason, other

than somebody told me he wouldn’t be a good juror. I don’t see

where that would be pretextual or an excuse. I mean somebody told

me. wouldn’t be a good juror, well, a lot of people tell me if people

will be a good juror, but I need to know something about that person.

He should have said why he would be a good juror. What has he said

about this case or what’s he said about the defendant or whatever. (R.

74, lines 1-10). A : | o |

The court determined, “I do find that the reason given for striking of juror
number 34, that someone told me that he would not be a good juror is pretextual
and I would think that is an improper right.” (R. 77, lines 12-15). The appellanti’s
attorney argued that he struck juror number 72 because he had previously indicated
that his uncle was murdered which would make him impartial. (R. 72, lines 3-11).

- The state agreed and the court determined that the strike of juror 72 was not

. pretextual. (R. 77, lines 8-11). Defense counsel explained he struck juror number
174 because he was a member of the Lynchburg County Council and may have

unfair knowledge of the case. (R. 72, lines 2-5). The court found that this reason

was sufficient. Defense counsel argued that he struck juror mimber 138 because he

was an employee of the South Carolina Department of Transportation and is often

in contact with law enforcement agencies. (R. 72, lines 14-19). The state argued

that juror number 98, who was seated on the jury, had a brother who was a deputy

-10-
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éheriff. (R. 77, lines 1-2). Defense counsel stéted fhat he haci erred an_d_believéd it
was juror number 97 who had a brofhér in law enforcement. (R. 75, lines 5—7).' He
exp‘l.ained.that he Would have struck number §8, éﬁd in fact, did Strike juror
number 98, a black male, duﬁng the sécond jury selection. (R. 79, lines 19-20).
" The court determined that the reason given for striking juror 138 was pretextual
because of a similarly situated juror, number 98, who was seated on the first jury.
(R. 76, lines 19-21), | |

Defense counsel explained that juror 27, Mr. Clark, was a contfactor, a

~ business owner. He argued that business owners “tend to be more conservative.”

(R. 72, lines 11-14). He explained that business owners are often “fiscally

conservative with regard to taxes, they tend to have undue reverence for law

enforcement and often times that in itself makes them conservative.” (R. 76, lines

1-2). The state argued the defense’s reasoning was insufficient, asserting, “As far’

~ as number 27 being a business owner, I don’t know that makes, just because you

own a business makes you more conservative or less conservative. To me, that is

" no reason whatsoever.” (R. 73, lines 20-23). The trial court concluded, “and

finally, with regard to juror number 27, simply that a business owner as being
conservative is also pretextual and I will not allow that strike.” (R. 77, lines 16-18).

The court then ordered that the jury be “re-struck” and the defense would not be

allowed to strike three jurors, number 34, 27, and 138 from the panel. Juror

o -11-
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number 34 was ultimately seated on the jury and number 27 was selected as an
alternate. (R. 78, lines 12-13).
Durihg pretrial motions, the state »s.ought to include testimony regarding an

inc_idént in which McMillan allegedly got into a fight at a club with another pérson

and subsequently obtained a gun and “shot up the house” of the individual. (R. 27,

line 25). The state argued that the act was a “continuation or the beginning of this
incident that occurred on April 29" (R. 28, line 12). This incident allegedly
occurred a month prior to the shootings and the state argued that “the testimony is

going to show that this defendant.packed the car with guns to go to the club, went

to the club with the intent to get the St. John’s boys.” (R. 28, line 15). The -

appellant argued that this act did not show motive, identity, or common scheme, or

plan or absence of mistake. He also explained that the act was not relevant to the

case. . (R. 30,.lines 5-7). The court took the motion under advisement, but never

made a ruling before the start of the trial. (R. 30, lines 19-20).
During the trial, Toby Fulmore testified he went to Mr. C’s nightclub with
the appellant a few times before the April 29 incident. (R. 118, lines 5-6). He

testified that one month prior to the April 29™ shooting, he witnesses an altercation

between the appellant and Tyce Rhodes at the nightclub. (R. 121, lines 7-13). He

testified that McMillan went to the parking lot to get his gun and then ‘everyc.)ne left

because the poli.ce showed up near the scene (R:\ 122, lines 20—25). Fulmore also

-12-
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stated that McMillan later “shot Tyce Brown’s house up.” (R; 12:3,Vlines' 21-22).
The appellant_ébjected, arguing the testimony was hearsay aﬁd_was not relevant.
The court determined the statement was admissible pursuant to 804(b)3, and
~ constituted an exception to the hearsay rule. (R. 127, lines 2.0—25). The appellant
also argued the testimony was not relevant to the cése, but the court found, “that’s
the Lyle exception that I had previqusiy ruled on.” (R. 128, lines 2-5). .Ho,wever,

the court had not made a previous rliling on the matter and had actually taken it

- under advisement. The court then determined “the ruling of the court has been

made in that conﬁectidn'undéf 404 and under Lyle.” (R. 129, lines 5-10).
N HoWevér,' the ruling was never éctually made by the court. The appellant was

“convicted and sentenced to life Withéut thé possibility of parole. (R. 514, lines 23-
25). | -

- McMillian initiated appellate proceedings, and a request for the transcript of

the entire proceedings was provided to the Clerk of Court and all other parties

involved in this action on July 24, 2009. Court Reporter Melissa R. Singletary

informed counsel that she was experiencing technical difficulties on certain

- portions of the transcripts. A complete set of the trial franscripts was not received
until March 20, 2010, nearly eight (8) months after the initial request. After
reviewing said transcripts, counsel identified a portion of the proceedings that

occurred during the polling of the jury, but had been omitted from the record. The

13



original transcripts received contain the following exchange between the court and
juror Willie Price:

Clerk: Juror number 191, Willie Price, is this yo_ﬁr verdict and still your
- verdict? '

Juror .191: (Nods head affirmatively).

The court: All right, Mr. Price let me ask the question again or the clerk is
going to ask you the question again and you either say yes or no. Ask the question.

Clerk: Willie Price‘, jﬁfor 191, is this your verdict and still your verdict?
Juror 191: Yes. (R. 503, line 1).
Upon discovering the inconsistency within the transcripts, counsel challenged the
accuracy of the trial Uanscripté pursuant to Rulé 607(1) on April 12, 2010. A reply
from Court Repbrter Melissa R. Singletary was received on April 28, 2010 with the
portion of the transcripts in dispute. (R. 523).
| The transcripts received from the court reporter in April indicate: thel

following:

Clerk: Juror number 191, Willie Price, is this your verdict and still your

verdict?
Juror 191: (Nods head affirmatively).
, The Court: All right, Ms. Price let me ask the question again or the clerk is
going to ask you the question again. We need to have a yes or no, so I’'m going to
have her ask the question again. When the question is asked we have to either

have a yes or no. Ask the question. Thank you. .

Clerk: Willie Price, Juror 191, was this your Verdicf and still your verdict?

-14-
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Juror 191: Yes. (R. 503, lines 20-25)

~ However, several witness have indicated that Price stated she did not know if she

agreed with the verdict and was forced to answer “yes” or ‘“No.” Willie Price

herself stated that she was not sure whether the defendant was guilty. When asked

if she agreed with the verdict, she stated in court and on the record, “I don’t know.”

She alsb asserts that the trial judge stated, “Come on, we need an answer now” and
that, “it’s getting late.” (R. 526)1 She Was then told by the judge that she had to
say yes or no. After some additional hesitation, she complied with the trial judge’s

order. This exchange is not present in the transcripts and the appellant argued the

exchange was extremely important for his appeal in his motion to remand his case

in order to reconstruct the record.

Counsel contacted numerous individuals present at the trial when drafting_

thé moﬁon\ for remand. Trial counsel stated that he remembered the exchangé
between Price and the court and that she was emotional. (R. 528). Trial counsel’s
fofmer' paré.legal who was also presenf during -the entire trial remembered:that
Price appea-r‘ed. very hesitant about the verdict and when asked if she agreed with

the verdict, she shook her head in a no response and that Price stated she could not

answer yes or no to the verdict at that time. (R. 531). The defendant’s cousin, who

also present throughout the trial stated that Price either informed the court that she

“did not know”. or “wasn’t sure” about the ‘verdict and that Price had tears in her -

15



eyes. (R. 534).

The Court of Appeals issued an order on October 6", ‘2010, granting the

appellant’s motion for Remand to Reconstruct the Record, instructing the Qircuit

court “to hear Appellant’s challenge, and take whatever action it deems necessary

to provide. this Court with é correct transcription of the proceedings below.” (R. 1).
However, the circuit cduft summarily denied the appellant’é motion pursuant to a
written order, finding that the record was complete. In fact, the cirbuit court failed
to hdld any type of hearing regarding this Court’s Order dated October 6™, 2010,
and issued a written order on November 7, 2010, which was received by the Court
of Appeals on November 22, 201AO. In this order, the circuit court detefmined that
the afﬁ'da.vlits submitted by McMillién were incdnsistent. (R.4,5,06).
The circﬁit court also stated in ‘the order, “I did not shout ‘in a noticeably
forceful manner’ fof the juior'to answer the queétion’ énd that the juror did nbt

~ appear to be intimidated.” “I have never made that statement or used any language

that would intimidate or impugn the integrity of this or any other juror.” (R. 5, 6).

The circuit court determined that many of the statements in the affidavits were |

“factually incorrect.” (R. 6) This appeal follows.

-16-
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ARGUMENT
L. THE CIRCUIT COURT’S FINDING ,T‘HAT THE
- APPELLANT’S REASON FOR STRIKING JURORS WAS
PRETEXTUAL WAS ERRONEOUS; THE STATE’S BATSON
MOTION WAS IMPROPERLY GRANTED BY THE COURT.

In Batson v. Kentucky the United States Supreme Court held that the Equal
Protection Clause of the Fourteenth Amendment to the United States Constitution
prohibits thé prosecﬁtion‘ from‘striking 'pdtential jurors on the basis of race. 476
U.S.: at 89, 106 S.Ct. 1712 (1986). The i)urpose of Batson is to “ ‘protect the

defendant's right to a fair trial by a jury of the defendant's peers, protect each
venire person's right not to be excluded from jury service for discriminatory
reasons, and preserve conﬁdence in the fairness of our system Of justice by seeking
to eradicate discrimination in the jury selection process.” ” State v. Rayfield, 357

S.C. 497, 501, 593 S.E.2d 486, 488 (Ct.App.2004) (quoting State v. Haigler, 334

S.C. 623, 628-29, 515 S.E.2d 88, 90 (1999)). The Supreme Court expanded

- Batson ih'_Georgia v. McCollum, 505 U.S. 42, 59, 112 S.Ct. 2348, 120 L.Ed.2d 33 -

(1992), by holding “the Constitution prohibits a criminal defendant from engaging
in purposeful discrimination on the ground of race in the exercise of peremptory

kbl

challenges.” Therefore, during jury selection, either the defendant or the
prosecution may contest the peremptory challenge of a juror who is a member of a

cognizable racial group. State v. Cochran, 369 S.C. 308, 314, 631 S.E.2d 294

(2006). | Once there is an objection to a peremptory challenge the trial court must

- -17-
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conduct a Batson hearing and follow the requirements outlined in Purkett v. Elem,
514 U.S. 765, 767, 115 S.Ct. 1769, 131 L.Ed.2d 834 (1995), which were
- subsequently adopted by the South Carolina Supreme Court in State v. Adams, 322
S.C. 114, 124, 470 S.E.2d 366, 372 (1996).
In Purkert, 514 U.S. at 767, 115 S.Ct. 1769, the Supreme Court held:
Under our jurisprudence, once the opponént of a peremptory
“challenge has made out a prima facie case of racial discrimination
- (step one), the burden of production shifts to the proponent of the
strike to come forward with a race-neutral explanation (step two). If a
_race-neutral explanation is tendered, the trial court must then decide
(step three) whether the opponent of the strike has proved purposeful
racial discrimination. See also Cochran, 369 S.C. 314.
- The Supreme Court explained that the second step of Batson “does not demand an
explanation that is persuasive, or even plausible.” Id. at 767-68, 115 S.Ct. 1769.
Therefore, “[u]nless a discriminatory intent is inherent” in the reasoning given by
the supporter of the strike, “the reason offered will be deemed race neutral” and the
trial court then proceeds to the third step of Batson. Cochran, 369 S.C. at 314
| quoting P.urkett, 514 U.S. at 768, 115 S.Ct. 1769. At that point, the challenger of
the strike must show the reason offered; though facially race-neutral, was actually
a pretext to engage in purpose.ful racial discr_imination'in step three. Adams, 322
S.C. at 124, 470 S.E.2d at 372. The challenger of the strike has “the ultimate

burden of showing purposeful discrimination” and must demonstrate the pretextual

‘nature of the given reason for the strike. Id.; Cochran, 369 S.C at 315. “Pretext

-18-



generally will be established by showing that similarly situated members of
another race were seated on the jury.” Staze v. Haigler, 334 S.C. 623, 629, 515
S.E.2d 88, 91 (1999).

In Cochran, 269 S.C. at 315, the South Carolina Supreme Court held:

As our case law illustrates, unless the discriminatory intent is

inherent in a fundamentally implausible explanation, the opponent of

the strike must make a bona fide showing that the proponent of the

strike seated a juror who shared nearly every quality with the struck

juror other than race to establish pretext. When the opponent of the

strike proves the proponent of the strike practiced purposeful racial

discrimination, the trial court must quash the entire jury panel and

initiate another jury selection de novo. See State v. Jones, 293 S.C.

54, 58, 358 S.E.2d 701, 704 (1987), abrogated on other grounds by

State v. Chapman, 317 S.C. 302, 306, 454 S.E.2d 317, 320 (1995);

see also State v. Heyward, 357 S.C. 577, 580, 594 S.E.2d 168, 169 -
(Ct.App.2004). | /

If a trial court erroneouély grants a State's Batson motion, but none of the jurors
~who were .found to have béen i_mproperlyl strﬁck are seated on the jury, any error in
quashing the juror is harmless. State v. Edwards, 384 S.C. 504, 50.9, 682 S.E.2d
8'20, 823 (2009). Ho’we.ver,.if a trial court improperly granted a Batson motion and
a disputed juror is seated on the jury, then prejudicé to the appellant is presumed
and the proper remedy is a new trial. /d. On appeal, an appelléte court will uphold
a trial court's Batson ruling unless it is clearly e.rroneous.-[d. at 509, 682 S.E.2d at
8_2.2. -“This standard of reyiew? 'however, is premised on the trial court following

the mandated procedure for a Batson hearing.” Cochran, 369 S.C at 312, 631
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S.E.2d at 297. “Where the assignm'e'nt of error is the failure to follow the Batson
hearing procedure, the Court of Appeals must answer a question of law; when a

question of law is presented, the standard of review is plenary.” 1d.

- A. The trial court’s conclusion that McMillian’s strike of juror number

34 was raciélly motivated is clearly erroneous.

The state was not required to meet its burdég of establishing purpdséﬁﬂ
discrimiﬁation because ‘the trial court effectively placed .the bﬁrdén of ciispro_ving
pretekt on the appellant. The state argued'that the defense struck five white males
from the jury. (R. 70, lines 6-15). However, defense counsel pointed out that there
were other white males on the first jury. Counsel also argued that he struck juror
number 34, Mr. Croft, because he was a‘dvised by other members of the L¢e

County Defense bar prior to drawing the jury that they attended church with Mr.

Croft and that “he had displayed to them some views that they believed to be too =

controversial for this case.” (R. 71, lines 4-10). Defense counsel explained to the
court that he was advised that juror number 34 had displayed attitudes that were
inconsistent with being able to be unbiased and impartial during the trial. (R. 71,
lines 22-25). The prosecution argued that this explanation was insufﬁciént, stating:
Number 34, Your Honor, unless he can articulate some reason, other
than somebody told me he wouldn’t be a good juror. I don’t see
where that would be pertextual or an excuse. I mean somebody told
me wouldn’t be a good juror, well, a lot of people tell me if people

~will be a good juror, but I need to know something about that person.
He should have said why he would be a good juror. ‘What has he said

-20-

20



about this case or what’s he said about the defendant or whatever (R
74, hnes 1-10). '

The court determined, “I do t‘rnd that the reason given _for strikrng of juror number
34, that someone told me that he Would not be a good Juror is pretextual and I
would thrnk that is an improper right.” (R 77, lines 12 15). The court then ordered
- that the Jury would be “re-struck” and that the defense would not be allowed to
strike three jurors, including juror number 34. Juror number 34 was ultimately
~seated on the jury.

The court failed to follow the Batson requirements set out in Puckett and
Adams. The state simpiy argued that the defendant had not. met his burden of

giving a racial neutral reason for the strike. However, the Supreme Court has held

that the supporter of the strike’s burden is relatively low. The Supreme Court

explained that the second step of Batson “does not demand an explanation that is

persuasive, or even plausible.” Id at 767-68, 115 S.Ct. 1769. Therefore, “[u]nless a
discriminatory intent is inherent” in the reasoning given by the supporter of the
strike, “the reason‘offered Wih be deemed race neutral” and the trial court then
proceeds to the third step of Bcttson. Cochran, 369 S.C. at 314 quoting Parkett,
514 U.'S.. at 768, 115 S.Ct. 1769.  “The ultimate burden of persuasion regarding
‘racial motivation rests with, and never shifts from, the opponent of the strike.”

.Adams 322 S.C. at 124,

~ Therefore, the question here is whether or not the state met.the ultimate
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burden of persuasion regarding juror 34. The state neglected to d¢monétrate that.
the reason forvstriking_ juror number 34 was I;reteXmal. In fact, the only argument
rﬁade by the state was that fhé appellant’s} explanation was ‘inadequéte.
Additionally, there was no showing by the prosecution that similarly situated
members of another race were seated on the jury when discussing juror number 34.
See Adams, supra. As in Cochran; the circuit commiﬁéd reversible legél error in
" not adhering to .the méndated Batson procedﬁe, the court failed to fequ_ife the
prosecution to proﬂle purposeful discrimination. See Co‘c;hran, 369 S.C. at 3 13_. lThe
first jury picked had white males on it, as noted by defense counsel. See State v.
' Ford, 334 S.C. 59, 66, 512 S.E.2d 500, 504 (1999)(“Although appellant exercised
most of his challenges to strike white jurors, he ciid not strike every ‘white
v jurbr. .. [T]hé fact that appellant used mos:t. of his challenges to strike white jurqrs 1S
- not sufficient, in ifself, to establish purposeful discrimihation.). Additionally, the
reason for striking juror number 34 was race neutral, defense counsel argued that
another attorney, \}vhov‘ attended the same church as the juror.aﬁd obvioﬁsly knew
/h_im,' w'ould.beA Bias'ed and would not be a fair and impartial jufor. This explanation
is not pretextual.

- For example, beyond a challengebfor cause, the 'Sduth Carolina Supreme

Court has held that “[t]he principal' function of the peremptory strike is to allow for

the removal of a juror in whom the challenging party perceives bias or prejudice, -

-
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even where the juror is not challengeéble for cause.” Cochran 369 S.C. at 321, 631 -

S.E.2d at 301 quoting State v. Short, 327 S.C. 329, 335, 489 S.E.2d 209, 212

(Ct.App. 1997), aff'd, 333 S.C. 473, 511 S.E.2d 358 (1999). This Court has held
that “percei’ved prejudice may serve as a vbasis- for exercising a peremptory
challenge.” ‘Cochran 369.S.C. at 321. The Cochran Court noted, “Because a

juror's perceived bias (for whatever reason), lies at the core of virtually every

- peremptory challenge, courts should intervene only when it is demonstrated that

the strike runs afoul of the Constitution.” /d. Counsel’s argument that he was

| informed by other attorneys who personally knew the juror and that he would not

"he struck the white jurors because they looked at him in a mean, stern, and

‘be impartial was race-neutral. Counsel believed juror number 34 was bias, which

he expressed to the trial court; it was erroneous for the court to subsequently fail to
require the state to establish purposeful discrimination. -

As a result, the trial c'ourt' committed reversible error by failing to follow the

requirements of Batson. In State v. Smalls, 336 S.C. 301, 307, 519 S.E.2d 793, 796

(Ct.App.1999) the defendant used nine of his ten peremptory challengeé on white

jurbrs. The State requested a hearing. At the'Baz‘so’n hearing, the defendant argued

accusatory manner. /d The trial court determined these reasons were pretextual.

However, it made this determination without requiring the State to prove the

- defendant engaged in purposeful racial discrimination. Jd. This court reversed the
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trial court's finding because it failed “to require the State to carry its burden to

~

present evidence of pretext aé prescribed by step three of the Adams/Purkett
analysis.” Id. at 309, 519 S.E.2d at 797. See also Cochran, 369 S.C. at 323
(concluding the triai court erred when it abandoned: the process mandated by
Purkéz‘t and Adams and effectively placed a burden of disprbving pretext and
-pufposeﬁii disqrimination on Appellants); | ‘
Sinc_e juror 34 was chosen for the second jury, the trial court committgd
reversible error when it found that juror 34 had been improperly strﬁck by the
appellant pursuant to Batson. South Carolina case law dictaﬁes that éven if the trial
court coﬁmits error in granting the State's Batson motion, thé error is reverSible
only if the second jury is comprised of jurors whom the trial court erroneously

prohibited the defendant from striking based on Batson. Adams, 322 S.C. at 126,

470 S.E.2d at 373; State v. Rayfield, 357 S.C. 497, 504, 593 S.E.2d 486,490 (Ct.

App. 2004). Additionally, in State v Short, 333 S.C. 473, 511 S.E.2d 358 (1999),
our Supreme Court held.th;at no actual prejudice need be shown to establish
reversible error for the deprivation of a peremptory strike where properly struck
jurors ére ‘seéted on the second jury. See also F.’ora’,. 334 S.C. at 66, 512 S.E.2d at
504 (holding that reversal and granting ;)f a new trial is a proper remedy). “If one

of the disputed jurors is seated on the jury, the erroneous Batson ruling has tainted

/the jury and prejudice is presumed in such cases, because there is no way to
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determine with any degree of certainty Whether a defendant’s right to a fair trial by
an impartial jury was abridged.” Rayfield, 369 S.C. at 114, 631S.E.2d at 248; see

“also State v. Edwards, 384 S.C. 504, 682 S.E.2d 820 (2009). The appellant’s case

should be reversed and remanded for a new trial due to the trial court’s failure to -

adhere to the mandated Batson procedure, specifically the failure to require the
state to prbve purposeful discrimination. |
B. The .tria‘l coilr_t. also erred by granting the state’s Batson challengé in
regard fo juror 2’7.

The trial court not only committed reversible error by Seating juror number

34 on the second jury, but also erred by failing to comply with Batsorn in regard to

Juror number 27. Defense counsel explained that juror 27, Mr. Clark, was a

contractor, a business owner. He argued that business owners “tend to be more

conservative.” (R. 77, lineé 15-18). He'explained that business owners are often
“fiscally consefvative with regard» to taxes, they tend to ha\}e undue reverence for
law enforcement and often times that in its‘elf makes them conservative.” (R. 75,
lines 24-25). The state égain argued the defense’s reasoriiﬁg was insﬁfﬁcient,
asserting, “As far as number 27 being a business owner, I don’t know that makes,

~ just because you own. a business makes you more conservative or less

conservative. To me, that is no reason whatsoever.” (R. 73, lines 20-23). The trial

court concluded, “and finally, with regard to juror number 27, simply that a
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business owner as bging chsef\vative is also pretextual énd I will not .allow that
strike.” (R. 77, lineé 15-18). |

The Supreme Court has consistently held that employment status. of a
prospective jurqr is a race-neutral reason for usihg a peremptory challenge. State v.

Haigler, 334 S.C. 623, 632, 515 S.E.2d 59, 88, 512 S.E.2d 500 (1999) (lack of

employment or place or type of employment is a race-neutral reason for strike);

State v. Ford, 334 S.C. at 65, 512 S.E.2d at 504 (place of employment is a race- |

‘neutral reason for strike); see Adams, 322 S.C. at 125, 470 S.E.2d at 372 (type of
- emﬁloyment is a race-neutral reason for strike); State v. Flynn, 368 S.C. 83, 85, 627
SE.2d 763, 765 (Ct. App. 2006) (State's categdrization of a Head Start director as

“a very liberal job” was a race-neutral reason for striking the juror).

In State v. .Edwards, 384 S.C. 5(_)4., 510, 682 S.E.2d 820, 823 v(2009),;thé_

* South Carolina Supreme Court held that the petitioners’ stated concerns that juror

.‘number 50 was a journalist and that juror nﬁmber .1.3 Iworked at the Department of
Motor vehicles were sufficient race-neutrél reasons to survive a Batson chélienge.
The court in Edwards found that the‘State had the burden of démonstrating'that the
proffered éﬁplanatiohs fdr_ the strikes were pretext for racial discrimination; the
court ultimately held ‘that there was no ’é?idence that the présecution met its
burden, and remanded the case f@r anew trial. Id.

Here, as in Edwards, the trial court gave no explanation as to why it ruled
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that jurors 34 and 27 strikes by the appellant violated Batson. The burden on the

proponent of the challenge (the state) never rebutted the explanation given by the

appellaht for the strikes. The state simply argued that the defendant’s explanation

fo.r‘the strike of vjuror'27' and 34 was not sufficient. However, in regard to juror
number 27, “emplbyment is a Well-understood and reéognized conéideratidn .in the
exefcisé of perempfofy challenges.” Edwards, 384 S.C. at 511. Ultimately, the
State, as opponent of the disputed strikes, carried the burden-of persuading the
court the appellant exercised.the strikes in a discriminatory fn_anner. The State's
reasoning was, “As far as number 27 being a'business owner, I don’t know that
makes, just because you own a business makes you more .conservative or less

conservative. To me, that is no reason whatsoever.” (R. 73, lines 20-23). The State

failed to carry its burden of showing that the Defendants strike was in violation of

Batson. For that reason, the Defendants should have been allowed to exercise their
strike when striking the second panel against number 34 and 27.
~ Juror number 27 was seated on the jury as an alternate. (R. 80, 24-25). Ifa

trial court erroneously grants a State's Batson motion, but none of the jurors who

were found to have been improperly struck are seated on the jury, any error in

quashing the juror is harmless. State v. Edwards, 384 S.C. 504, 509,:682 S.E.2d
820, 823 (2009). However, if a trial court improperly granted a Batson motion and

a disputed'jﬁror is seated on the jury, then prejudice to the appellant is -pfesumed
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and the proper remedy is a new trial. /d. The appellant’s case should be reversed
and remanded to the Circuit Court for a new trial.

II. THE CIRCUIT COURT FAILED TO FOLLOW THIS COURT’S
ORDER REQUIRING IT TO HOLD A HEARING TO ADDRESS
MCMILLIAN’S MOTION FOR REMAND TO RECONSTRUCT

- THE RECORD.

As any effective appellate advocate will attest, the most basic and
fundamental tool of his profession is the complete trial transcript,

- through which his trained fingers may leaf and his trained eyes may
roam in search of error, or even a basis upon which to urge a change
in an established and hitherto. accepted principle of law. Anything
short of a complete transcript is incompatible with effective appellate
advocacy. Smith v. State, 291 Md. 124, 137, 433 Ad.2d 1143 (Md.
1981) citing Ellis v. United States, 356 U.S. 674, 675, 78 S.Ct. 974,
975,2 L.Ed.2d 1060 (1958).

The appellant Jeremy McM1lhan has an 1mportant appellate issue that ¢annot be

reviewed by the South Carolina Court of Appeals absent a full development of a

critical'po'rtion of the record, the polling of juror Willie Price. - In some cases, .

~ substitute statements or affidavits can be prepared to replace or to supplement the

record, providing an appellant with adequate material for the court to review. See.

Smith v. State, 291 M.d. 124, 433 Ad.2d 1143. (internal citations omitted). see
Commonwealth v. Hughes, 480 Pa. 311, 389 A.2d 1081 (1978); State v. Goodbier,

367 So0.2d 356 (La.1979); People v. Drew, 26 Mich.App. 337, 182 N.W.2d 566

(1970); State v. Neely, 21 N.C.App. 439, 204 S.E.2d 531 (1974). In states that have

some established procedure for correcting the record, most have required the

appellant and the appellee to make diligent inquiry and effort to put together an-
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équivalent picture Qf the events at trial. .Smith v State, 291 M.d. .124, 433 Ad.2d
1143. citing State v. Neely, Suprd,' ¢f. Commonwealth v. Hughes, supra.

In this Sta'te,'in éircumsta‘nces where a' portion of the transcripts are loét or
destroyed, the court: has held that it can remand a case to the circuit court in order
- to have the recdrd reconstrﬁctéd; Whitehead v. St_ate, 352 S.C. 215; 574 S.E.Zd 200
(2002). The Supreme Court has alsol détermined that it is proper for a trial judge to
considér éfﬁdavifs from couns_.el and the court reporter during a hearing to
reconstruct the record. China v. Parrot, 251 S.C. 329, 334, 162 S.E.2d 276, 278
(1968). For example, in State v. Ladson, 373 S.C. 320, 644 S.E.2d 271 (S.C. App.
2007), Ladson moved the Court of Appeei_ls to reverse his coﬁvictions and
sentences and for a new trial after the court reporter revealed that there was no
record of the trial court proceedings. 'Id.v‘ The circuit court attempted to reconstruct

the record. However, the South Carolina Court of Appeals held that the

reconstructed record was insufficient for meaningful review of the issues on appeal

and remanded the case for a new trial, finding that the record was “largely
conclusory” and that the recalled witness testimony during the reconstruction

hearing in “summary fashion” was insufficient. /d.

Here, McMillian filed a Motion for Remand to Reconstruct the Record,

arguing that crucial statements- made during the polling of the jury were omitted

from the trial transcripts. The appellant attached several affidavits to support this
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contention. Additionally, the court reporter involved in this action admitted that
~ she was experiencing technical difficulties in transcribing the record and further
stated that two of the tapes in her possession were blank. In fact, it took

approximately eight months for the court reporter to transcribe the trial. In the first

set of transcripts recei_vved’ from the court reporter, juror number 191; Willie Price

nodded affirmatively when asked if she accepted the verdict‘of guilty. (R 503, line

1). The court stated, “All right, Mr. Price let me ask the question again or the clerk

is going to ask you the"question again and you either say yes or no. Ask the
question.” (R. 502, lines 20-23). In the second franscripts received from the court
reporter in April 2010, the court stated, “All right, Ms. Price let me ask the question

again or the clerk is going to ask you the question again. We need to have a yes or

no, so I'm going to have her ask the question again. When the question is asked.

we have to either have a ves or no. Ask the question. Thank you. [emphasis'

added]. (R. 523).

According to section XI A.2 of the Court Reportér Manual for the State of ,

South Carolina (2000), “Every ,prbceeding of a criminal case must be recorded
verbatim.” It is clear that the appellant’s transcripts are not verbatim based on the

discrepancy in the portion of the transcripts when the court spoke to Willie Price.

This calls into question the accuracy of the entire trial transcripts. The transcripts

are required to be verbatim, meaning word for word. The transcripts received are
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‘not verbatim, and as a result, do not permit meaningful appellade review of a
 murder trial in whieh the appellant reeeived a life sentence without the possibility
of parole.

The transcripts indicate that Willie Priee, a member of the jury, nodded in
the afﬁrmdtivewhen questioned by the court and answered “yes” she agreed with
the Verdict‘ during the polling of the jury. "(R.v502, lines 20;23). However,‘ several
witness have indicated that Price stated she did not know if she agreed with ‘t;he
verdict an.d was forced to arlswer “yes” or “No.” Will-ie Price herself stated that
shelwas not sure whether the defendant} was guilty. When asked if she agreed with
-the verdict, she stated in court and on the record, “I don’t know.” . She also asserts
that‘the trial judge stated, “Come on, we need an answer now” and that, “it;s
getting late.” (R. 526). Trial courrsel stated that he remembered the excharrge
 between Price end the court and that she was emotional. (R. 528). Trial counsel’s
former paralegal who was also present during .the entire trial remembered that

Price appeared very hesitant about the verdict and when asked if she agreed with

the verdict, she shook her head in a no response and that Price stated she could not

answer yes or no to the verdict at that time. (R. 531). The defendant’s cousin, who
also present throughout the trial stated that Price either informed the court that she

“did not know” or “wasn’t sure” about the verdict and that Price had tears in her

- eyes. (R.534).
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The Court of Appeals issued an order on October 6™, 2010, granting the
appellant’s motion for Remand to Reconstruct the Record, instmctiﬁg the circuit
- court “to hear Appellant’s challenge, and take whate~ver action it deems hecessary
to provide this Court with a correct transcriptipn of the proceedings below.”
[emphasis added]. (R. 1). Howevér, the circuit court summarily denied the
appellant’s rﬁotion pursuant to a written order, finding that the record- was complefe
without hearing the testifnony of Witnésses, the evideﬁce, and arguments of
counsel. In fact, the circuit court failed to hold any type of hearing, and issued a
written order on November. 7, 2010,' which was received by the Court of Appeals
on November 22,” 2010. In this order, the circuit coqrt determined that the
~ affidavits submitted by.McMillian were inconsistent. (R. 6).
| The circuit court also stated in the order, “I did not shout ‘in a noticeably

forceful ‘manner’ for the juror to answer the question and that the juror did not

appear to be intimidated.” (R. 5, 6). The circuit court also asserted, “I have never

made that statement or used any language that would intimidate or impugn the
integrity of this or any other juror.” (R. 6). The circuit court determined that many

. of the statements in the affidavits were “factually incorrect” without hearing the

testimony of the actual witnesses. (R. 3). The circuit court noted that the appellant

waived any objection to the accuracy of the record by failing to tirnély object at the -

end of the trial.
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| The trial court’s order does not comply with the instructions of the South

Carolina Court of Appeals. McMillian moved for “an order granting his Motion

for Remand to Reconstruct the Record for the purpose of taking the testimony of a

witness and/or witnesses with knowledge i_nv this matter.” (R. 517). This Court

granted the appellant’s motion and ordered the circuit court to “hear” his motion.
A “hearing is defined as “an opportunity to be heard” and in law; a hearing is |

“defined as “a session, as of an investigatory committee or a grand jury, at which

testimony 1s taken from witnesses.” The American Heritage Dictionary of | the
Eﬁglish Language, Fourth Edition, copyright 2000 by Hdughton Mifflin Company,
Updated in 2009. Published by Houghton Mifﬂiﬁ Cvompany. The circuit court was
required to conduct a hearing, yet failed to do so.

For example in Ladson, this Court remanded the matter to the trial court to

‘reconstruct the record. Pursuant to the Order of the Court of Appeals, the trial

~ judge held a hearing to reconstruct the record for the appeal. This court noted, “it

is clear from the record before us that all parties made a diligent effort to

reconstruct the record.” I/d. - In the present case, the circuit court found the

appellant’s affidavits were inconsistent, yet failed to take any live testiinony. The
circuit court did not make a diligent effort to réconstruct the record, and simply

noted that t‘he‘ affidavits were not credible when denying the appellant’s motion.

The best way to determine whether the affidavits were credible and accurate was to
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actually hear live festimony in'court. Willie Price herself coﬁld have testified to

what she remembered during the polling of the jui'y. In Whitehead, 574 S.E.2d at

203, the Supreme Court of Soufh Carolina recognized the importance of a
réconstruction hearing and granted the defendant’s motion to remand his case for a
‘hearing to reconstruct a PCR reéord. It was also ordered that a reconstruction
hearing be held promptly. Id. [emphasis added]
A. The failure to hold a hearing in this matter caused the appellant
prejudice. |
The transcripts show that Willie Price nodded her head afﬁrmat_ively when
asked if this was her verdict, the coﬁrt then ordered her to say yes or no and that
she responded “yes.” Willie Price herself confirmed that she had informed the
court she “didn’t know” if she agre¢d_ with the verdict. This key admission is
missing from the transcﬁpts. It is well-settled that thve trial couft must be. satisfied
that the verdict isA unanimous and must conduct a poll of the jury at the réquest of
| either party. State v. Kelly, 372 S.C. -167,170-71, 641 S.E.2d 468 .(SC.FCt. App.
-2007) citiﬁg State v. Linder, 276 S.C. 304, 309, 278 S.E.2d 335, 338 (1981).
“Polling is a practice whereby the court determines from the jurors
individually whether they assented [to] and still assent to the verdict.”
Id. at 308, 278 S.E.2d at 338. “Ifit is made known to the court when
-1t is time to render the verdict that any juror does not assent to it, the -
verdict cannot be received and the jury should retire to their room

until they have agreed.” Kelly, 372 S.C. at 171 quoting State v.
Singleton, 319 S.C. 312, 316, 460 S.E.2d 573, 576 (1995). A judge has
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a duty to urge the jury to reach a verdict, but he may not coerce them.
1d at 316,460 S.E.2d at 575. :

~ In Lattisaw v. State, 329 Md. 339, 619 A.2d 548 (Md. 1993), the court held that a
juror’s response to a jury poll ¢ yes W1th reluctance” was ambiguous and required
the trial court to take corrective acti.on.. The juror was upset and was shaking her
‘head at the time of her response. The court held that this action by the juror “cast
" doubt upon the unanimity of the verdict” and noted that the trial court should havé

sent the jury out for further deliberations. /d at 347. However, the court explained

that a limited instruction for the purpose of clarifying a juror’s ambiguous response

is not inherently coercivé,'but warned, “for a trial court to demand a simple “yes”
or “no” answer ordinarily is improper compulsion.” Id at 348. See also United
States v. McCoy, 429 F.Zd 739 (D.C. Cir. 1970); State v. Bell, 13 Conn.App. 420,
537 A.2d 496 (19%8); Rhodes v. State, 290 Ark. 60, 716 S.W.2d 758 (1986); People
v. KeZZogg, 77 111.2d 524, 34 Ill.Dec. 163,.397 N.E.2d1835 (1979). As a result of
.the ambiguous and inconsistent verdict, the court in Lattisaw éranted the defendant
a new trial.

As indicated in the afﬁdavifs attached- to the apijellant’s motion to
reconstruct the r'ec.or'd, >there is evidence that juror Willie Price did not agree with

the verdict and was clearly hesitant about the unanimity of the verdict. Due to the

juror’s apparent hesitation and disagreement with the verdict, a vital appellate issue

would be that the trial judge erred in accepting the verdict at that tiﬁle and should
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have allowed the jury to deliberate further in order to reach a decisioﬁ.' McMiHian
views these findings as a non-frivolous issue that coﬁld be presented on appeal,
requiring a new trial. He received a life sentence, yet, the circuit court failed to
reconstruct the ‘recorvd by hearing any testimony from Willie Price or any other
individuals 'that could corroborate her. fesfiﬁlony. His conviction should be
reversed because there is evidence that the juror disagreed ‘With‘ the verdict.
Additionally, the trial court failed to comply With the order of this Court by
denying the appellant a hearing én his motion. |
The Court in Ladson noted, “the inability to prepare a complete verbatim
transcript, in and of itself, does not necessarily present a sufficient ground for
reversal.” Id at 324. Smith v. State, 433 A.2d 1143, 1148 (Md. 1981) (internal
citations omitted). Reversible error is established when the petitioning party
demonstrates that the missing e{/idence within the transéripf resulted in prej udice to
\t}ie appellant.‘ Ladson 373 S.C. at 324; citing ASz‘ate v.. Quick, 634 S.E.2d 915, 918
(N. C. Ct. App. 2006); Lewis v. State, 123 S.W. 3d 891, 893 (Ark. 2003).' vFﬁrther,
‘the party must demonstrate prejudice by showing that the reconstrucied record

“does not allow for meaningful appellate review.” Ladson 373 S.C. at 324.

Here, the circuit court’s order is insufficient and is not adequate for
meaningful appellate review. The circuit court noted that the affidavit of William

Beam contained the hearsay statements of Willie Price that are inadmissible, yet
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refused to conduct a hearing so that Willie Price herself could be 'subpoenaed to
testify. Additionally, the circuit court concluded that the affidavits of Ms. Page,

Mr. McKnight, and Ms. McCrea were “not credible” without holding a hearing in

order to consider their live testimony. The disputed-portion of the transcripts is .

critical to McMillian’s appeal. The verdict is not credible, and the transcript of the’

polling of the jury has been called into doubt. A hearing should have been held by
the circuit court in order to adequately address this discrepancy in the transcripts
and to reconstruct the record during the polling of the juror Willie Price. The State
of South Carolina requires that criminal jury verdicts be unanimous, McMillian’s
‘conviction should be reversed.

B. McMillian’s motion for remand to reconstruct the fecord should be

heard by a different judge in the Circuit Court.

It is well-established in this State that judges should recuse themselves
where questions of impartiality or impropriety are raised. In Parker v. Shecut, 340
S.C. 460, 531 S.E.2d 546 (Ct. App. 2000), cert. granted:

The Code of Judicial Conduct requires a judge to “disqualify himself

in a proceeding in which his impartiality might reasonably be

questioned.” Canon 3(C)(1) of the Code of Judicial Conduct, Rule

501, SCACR. A judge must exercise sound judicial discretion in

determining whether his impartiality might reasonably be questioned.

State v. Cheatham 349 S.C. 101, 561 S.E.2d 618, 624 (Ct. App. 2002)

citing Christy v. Christy, 317 S.C. 145, 452 S.E.2d 1 (Ct.App.1994).

Absent evidence of judicial prejudice, a judge's failure to disqualify

himself will not be reversed on appeal. Ellis v. Procter & Gamble
Dist. Co., 315 S.C. 283, 433 S.E.2d 856 (1993). It is not enough for-a
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- 37



party seeking disqualification to simply allege bias. The party must
show some evidence of bias. Christensen v. Mikell, 324 S.C. 70, 476
S.E.2d 692 (1996); Mallett v. Mallett, 323 S.C. 141, 473 S.E.2d 804
- (Ct.App.1996). Furthermore, the alleged bias must be personal, as
distinguished from judicial, in nature. 7d. at 497, 531 S.E.2d at 566.

In the present case, the circuit court judge stated in his order that “I did not in this

case, nor have I ever, intimidated a juror” and as a result, determined that several

of the affidavits were not credible and subsequently denied the appellant’s motion
without conducting a hearing. (R. 3). Tt is presently ﬁnknown whether thé juror,
Willie Price, agreed with the verdict because the court failed to hear her testimony
at a reconstruction hearing. In the appellant’s motion for remand to reconstruct the
record, it.-was alleged that this juror felt pressured by the judge to give an answer.
In the Order, the trial judge states, “I spéke in a normal tone of Voice.. The
transcript of record accurately reflects the enﬁre colloquy with the juror.” (R. 6).
The j‘udge essentially had a conflict in the matter and was a pétential witness, and
'as a result, he should hav¢ been recused from hearing the motion. ThlSlS
evidenced throughout the Order. Api)ellate counsel can not éffeptiyely advocate
for Mc_Milliaﬁ' without the circuit éourt holding a hearing in order to adéquately

resolve this issue.
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III. THE COURT’S FAILURE TO MAKE AN EVIDENTIARY
RULING REGARDING THE STATE’S INTRODUCTION OF
PRIOR BAD ACTS THAT INFLAMMED THE JURY

- PREJUDICED THE APPELLANT.

The South Carolina Supreme Court has held evidence of prior crimes or bad -
- acts is not admissible to prove the crime for which the defendant is charged. State

v Lyle, 125 S.C. 406, 416, 118 S.E. 803, 807 (1923). HoWever, such evidence is |

admissible when it tends to show (1) motivei (2) intent; (3) the absence of mistake
or accident; ‘(4)‘ a comfnon scheme or plan embr_acing the commission éf two or
fnore crimes so related to each other that proof of one tends fo establish the others;
or (5) the identity of the person charged With the coMission of the crime on trial.
Id. The evidence of prior crimes or bad acts must be relevant to pro{}e the alleged
crime. Staté v. Campb‘éll, 317 S.C. 449, 451, 454 S.E.2d E;99, 901 (Ct.App.1994).
'When}the priof bad acts are “strikingly Sirﬁilar‘té the oné for which the appellant is
being tried, the danger of prejudice is enhanced.”lState v. Gore, 283 S.C.. 118, 121,

- 322 S.E.2d 12, 13 (1984). “[E]ven if [the] prior bad act evidence is clear and

convincing and falls within an exception, it must be excluded if its probative value

is substéntiaﬂy outweighed by the danger of unfair prejudice to the defendant.”
State v. Gillian, 373 S.C. 601, 611, 646 S.E.2d 872, 877 (2007). This balancing
process is reflected in Rule 403 of the South Carolina Rules of Evidence. “Unfair

prejudice means an undue tendency to suggest decision on an improper basis.”

 State v. Dickerson, 341 S.C. 391, 400, 535 S.E.2d 119, 123 (2000).

-39-
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" In the present case, dufing pretrial motions, the state sought to include
testimony regarding'an incider»lt} in whi;:h McMilliaﬁ allegedly got into a fight at a
lcl:lub with another person and subséquently obtainéd a gun and “shot up the house”
of the individual. (R. 27, line 25). The stéfe argued that ;che act was a “continuation
or the beg_inrﬁng of this incident that occurred on April 29™.” (R. 28, lines 11-12).
This inc_ident allegedly OCCur;ed a month prior to the shootings and the state arguéd
that “the teStirﬁony is going to show that this defendént packed the car with guns to
go fo the club, 'went to the club with the intent to get the St. John’s boys.” (R. 28,
- lines 1.2-15). The appellant argued that this act did not show motive, identity, or
common scheme, or plan or absence of mistake. He also explained that the act was
not relevant to the case. (R. 30, lines 8-10). The court took the motion under
- advisement, but never made a mling before the start of the trial. (R. 30, lines 19-
20). | |

. Duriﬁg the trial, Téby Fulmore testiﬁed‘ he went to Mr C’s nightclub with
the appellant a few times before the Apfil 29 incident. (R. 118, lines 5-6). He

testified that one month prior to the April 29™ shooting, he witnesses an altercation

“between the appellant and Tyce Rhodes at the nightclub. (R. 121, lines 7-13). He

testified that McMillian went to the parking lot to get his gun and then everyone

left because the police showed up near the scene (R. 122, lines 20-25). Fulmore

also stated that McMillan later “shotTycé Brown’s house up.” (R.b 123, lines 21--

~40-

40



22). The appellant objected, arguing the testimony was hearsay and was not

relevant. The court determined the statement was admissible pursuant to 804(b)3,

and constituted an exception to the hears'ay rule. (R. 127, lines 20-25). The _

appellant also argued the testimony was not relevant to the case, but the court
found, “that’s the Lyle eXcepﬁon that I had préviously ruled on.” (R. 128, lines 2-
5). However,‘ thé court 'ilad- not made a previous ruliﬁg on the matter and had
actually taken it under advisement. The court then‘simply stated, “the ruling of the
court has beeﬁ made in that connection under 404 and under Lyle.’; (R. 129, lines
5—10). However, .the ruling was nex}er actﬁally made by the céurt.

| This t¢stimony regar(iing' the defendant did not ‘provide any evidentiary
value to the state’s case, and Was only used to tarnish the defendant in fron‘; of the

jury. The argument and shooting involving Tyce Brown was introduced to enrage

the jury. Additionally, the judges’ role as gate keeper of inflammatory irrelevant

evidence was sullied by the fact that this judge made no ruling and then refers to

his prior ruling to allow the evidence to be admitted. The admission of this

“testimony insured that this defendant would not receive a fair trial based on the

true evidence, but rather on the absolute tarnishment of his character. His

conviction should be reversed.
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CONCLUSION

Based upon the foregoing argument and citations of authority, the Appellant,

Jeremy McMillian, should be afforded relief from the prison sentence of life

without the possibility' of parole imposed against him. The Appellant's convictions

should be reversed and this case should be remanded for a new trial.

Respectfully Submitted,

7/;&(// W

Nicole Nicolette Mace, Esquire
The Mace Firm A .
1341 44™ Avenue North, Suite 205
Myrtle Beach, SC 29577
843.839.2900 Telephone
843.839.2913 Fax
nen@themacefirm.com

August 29, 2011
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APl;iiLLANT’S QUESTIONS PRESENTED )
.McMiHan raises three issues on appeal:
l Whether the finding that the appeHant’s reason for strikihg certain jurors was
pretextual constitutes reversible error When the court failed to require tﬁe state to

prove purposeful discrimination as mandated uhder_ Batson.

2. . Whether the circuit court’s failure to hold a hearing on the’appellantv’s motion to
recoﬁstr’uct the record prejudiced the appellant and is etroneous in light of this

court’s order which specifically instructed the trial court to hear the matter. -

3. Whether the court’s failure to make an evidehtiary ruling regarding the state’s

introduction of prior bad acts that inflamed the jury préjudiced the appellant.
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RESPONDENT’S STATEMENT OF THE CASE
The Appéllant, Jeremy McMillan, was indicted at the term of the Court of General

Sessions for Lee County for murder (two counts), assault and battery with intent to kill (9

counts) and the possession of a‘weapon during an offense. Indictment 2006-GS-31-100.

The crimes concerned an incident on April 26, 2006 that resulté'd in the deaths of Patrick

Hood and Joshua Lee. Toby Fulmore was jointly indicted. | The Appellant was

: re'presentéd by Mr. Cezar McKnight.

On December 8, 2008, the indiétment was calléd to trial before.the Honorable

" Howard P. King. At the outset, Assistant Solicitor Paul F ata announced that they were

proceediﬁg on count one (murder of Patrick Hood), count two (murder of Joshua .Lee) and

- count twelve (possession of a weapon during the commission of a violent crime. R. 21-

22,48-51, Tr. p.v3-4, 31-34. Thé Appellant was present and rep‘resenfed by counsel
McKnight. The prosecution was represented -by Assistant Solicifdr Fata. On December
11, 2008, the jury found the Appellant guilty Qf each couﬁt. R. 500-04, Tr. p. 629-633.
Aft;:r the.vefdi‘ct, counsel McKni ght madevg motionj'to set 'aéi'de the verdict
because “we believe that there Was not arﬁple evidence in whiéh the jury could reach \a
verdict.” R..j50,7,vTr. 636, 11. 6-9. Judge Kirig denied the new triai motion, co,néluding

N
that it was a jury issue concerning the credibility of the witnesses. R..507, Tr. p. 636, 1I.

10-18.

During the sentencing, Appellant’s prior record of criminal domestic violence

(CDV) in 2003 and disturbing school and malicious injury to propérty (2004) was

presentéd. "Also, \}ictim impact evidence was presented by’Stépha'nie McGill (victim of

1



ABWIK and cousin of victim Joshua Lee) [R. 508-09, Tr. p. 637-3 8] and Mr. McEwah
(victifn of ABWIK) [R. 510-11, Tr. p. 639-640]. The defense made a plea in mitigation.. ’

R. 512-14, Tr. 641-43. Counsel McKnight requested a minimum 30 year sentence

concurrent on the murder convictions. R. 513, Tr. p. 642, 11. 3-14_. he indicated his client

eXpresses remorsé to the {/ici{ms; but stilll maintains. his innocence. R. 513, Tr. p. 642, 1L
14-18. The Appellant’s niece, Ms. Gamble, also madé a pleain mitigatién. R.513-14,
Tr. 642-43. The _Apﬁellént, through counsel, waiv.ed his right 0f allocution "‘based,upon -
any Iegai rarﬁiﬁéatid}ls of fhis] talidng.” R. 513, Tr P- '64'2_,-11. 8-1_0. Judge King séntence
McMillan to life imprisonment without pﬁrolé on each mﬁrder charge (2) a_nd five (5)
years for p;issession of a weapon during th'e. commission of 'a violent crime. R. 512-13, |
Tr. 641 -42. |

The Appellant, through counsel McKnight, made a timely notice of appeal on

December 18; 2008. .

On August 13, 2010, the Appe_:llaht through néw appellate counsel, Nicole N.

Mace, made a “motion for remand to reconstruct the record.” The Respondent made a

~ Return to the Motion on September 14, 2010. On October 6, 2010, the South Carolina

Court of Appeais entered an order granting Appéllant’s motion and remanded 'the_ matter

e

r 7 . . . . ) .
to the circuit court with directions “to hear Appellant’s challenge; and take whatever

~ action it deems necessary to provide the court with a correct transcription of the

proceedings below.” State v. McMillan, Order (S.C.Ct.App. Oct. 6,2010).

On November 17, 2010, the Honorable Howard P. King entered a five (5). pagé'

| Order, concluding “The transcript prepared by the Court Reporter is confirmed as the

2



Transcript of Record in this matter, and the motion to reconstruct or correct the record is

denied.” Id. Order, p. 5. On November 19, 2010, Judge King entered an Amended

Order, amending a reference in the O_rdér. State v. McMillan Order, November 19, 2010.

The Orders of Judge King were provided to both counsel through the Clerk of Court for

the South Carolina Court of Appeals on December 10, 2010.

This briefing follows.

RESPONDENT’S STATEMENT OF THE FACTS.

The relevant facts will be included within the arglimerit.
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ARGUMENT

I.  The trial court properly concluded that the mandates of
Batson v. Kentucky were violated when the defense gave
pretextual reasons of reliance upon another person’s
assessment of one juror as “not a good juror” based upon

- the assessment of another person and a second juror
based upon a factor of “business owner.” The re-striking
was proper and the conviction should be affirmed.

~ In his initial argument, Appellant contends the trial court erred in requiring the re-

- striking of the jury after the judge concluded that reasons given for striking the jurors

were pretextual due to their breadth. The trial court correctly assessed the asserted
reasoning and Concluded that discrimination had been shown in the striking of the
venireman. The claim must be rejected.

How the Issue Was Raised

The Appellant, Jeremy McMillan, is an African American.' during the tridl, he

was fepresented by counsel Cezar McKnight. The potential jurors were voir dired by the _

trial judge prior to jury selection. R. E 1-65, Tr. 34-48. At striking of the petit jury, the

paftles were advised that‘tl'le prosecution would have use of ﬁve (5) peremptory
_ challenges and the defense would have access to ten (10) peremptory challenges R. 65,

~Tr. p. 48, 11. 19-15. Counsel Mcnght used hls strikes i in the followmg pattern

#34 - James Croft - ‘White Male. R 66, Tr. p. 49, 1. 2-3.

#174 - Bruce Hunnicutt - White Male. R. 66, Tr. p. 49, 1L
4-7.

#72 - Charles McCutcheon- Wh1te Male R. 68, Tr. p. 51,

‘ 11. 16-18.

- As to potential alternates, counsel McKnight used the strikes in the following manner:

#27 - Donald Clark - White Male - R. 68-69, Tr. p. 51, L.
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25-p.52,1.2.
#138 - Shawn Arrants - White Male - R. 69, Tr. p. 52, 11 7-
9.

After the initial selection was completed, Assistant Solicitor Fata made a motion

pursuant to Batson v. Kentucky, 476 U.S. 89 (1986) and its progeny. He contended that

there were 23 jﬁrors 'presented and the Appellant struck five (5) white males from the

jury. R. 70, Tr. p. 53,11 1-3.

Judge King concluded that in the Batson motion, the State had identiﬁed‘a racially
:cognizable group and_conﬁned that the struck jurors were all white males. “Under our
law when the State has identified the racial cogni.zant group, .the burden shifts to the -

,. striki.ng party to show that thé reasons fof striking the jury weré not racially motii}ated or
non-discriminatory so in that coﬁnection Mr. [McKnight] .the burden shifts back to yéu to
give reasons for strikihg the  jurors.” R. 70, Tr. p. 53, 1L 15-21.

. Counsel _McKnighf’s Reasons fdr the Peremptory_ Strikes

Counsel Mcnght 1n1tlally declared his strikes were rac1ally neutral and in
bcomplete accord with Batson R. 71, Tr p. 54 1. 1 2. His stated reasons for his strikes

~asto each juror was as follows: | |

#34 - James Croft

McKnight aeclaréd he had coﬁsulted with other members of the Lee County
Defense Bar _and Mr. Seve_raﬁce, another attorney, had indicated to him “fhat Mr. James
Croft, Jr. woﬁld not be a good iaick for‘ this jury, in that he had sorﬁe interactions with him
and he displayea attitudés that he [Severance] believéd to be not cohsistgant with being é |

good and fair and unbiased juror in this matter.” R. 71-72, Tr.p. 54,1. 4 -p. 55, 1. L.



#174 - James-Hunnicutt
Counsel McKnight stated he had recei_ved information that Hunnicutt waé a
member of the Lynchburg County [Clty] Council and’had the potential to have unfair
knowledge abeutthe case. Counsel McKnight stated that he might have some matter that
he did not disclese to them and:'would be biased. R; 72., Tr. p. 55, 11. 2-7. [During the -VOiI‘

dire, Mr. Hunnicutt did not respond to having any “close personal friend” of any '

- witnesses ( R. 54-55, Tr. p. 37,1.22-p.38,1. 3), had'not formed or eXpressed an opinion :

as to gu11t or 1nnocence(R 56, Tr. p. 39, 11. 20- 24) and did not know interest, bias, or
prejudlce for or against the State the local law enforcement the Defendant or the1r
irepresentatives. (R.61,Tr. p. 44 11. 1-9)].

“ #72 - Charles McCutc_heon

" Counsel McKnight stated McCutcheon indicated at sidebaf that his uncle was
 murdered as a Chl]d Counsel stated he beheved that would make hlm slightly

1mpart1a1 ” R. 72, Tr p. 55 1l. 8-11.

[The record reveals that Mr. McCutcheon stated that he had an uncle murdered in

Lee Cdunty in 199.3. R. 60, Tr. p. 43, 11. 2-5. .However, he declared it would not prevent '

him from Vgiving the State and defense a fair and impartial -trial' and would base his
“decision on the evidence. R. 60, Tr. p. 43, 11. 6-13].

" 427 - Donald Clark

Counsel McKnight stated that Clark is a contractor, a business owner. R. 72, Tr.
p. 55, 1.1 1-15. He stated that “makes him tend to be more conservative.” R. 72, Tr. p-

55,11, 11-14,

55



| #138 - Shawn Arrants

McKnight stated that jurof 138 isan employée at the South Carolina Départment

'of Transportation “which puts him often times in contact with law enforcement agencies

,AthrOUghout the State and we believe that would lead him to be someone who would be = |

more favorable toward laW enforc‘er'nent'.”l R. 72, Tr. p. 55,11 14-19.
_' The State’s Response
J ﬁdge King stated _that ‘the. striki'ng party having énumerated “racve-_lileutral”_
reasons, the burden vshifted té the State to show that the reasons wére-“pfetexfual.” R. 72,
Trp. 55112024,
Assisfa.nt_ Solicitor Fata stated that #138 (Arrénts) concerning his potential

connection (contact) with law enforcement was pretextual because the defense put juror

98 (Terry Scarborough), a black male who is Lee Counfy Deputy Sheriff Lyn Blackney’s

brother. R. 73, Tr. p. 56, 11. 1-14. .See‘ also R. 58-59, Tr. p. 41, 1. 6'- p. 42, LS (voir dire

of #98 Terry Scarborough concerning impact of his relationship with brother Deputy

Sheriff Lyn Blackney). The prosecution conﬁ'r_med that this showed the reason stated was -

pretext because he héd seated a black male with obvious connection to law enforcement
whereas the white jufors’ connection to law enforcefhent were -spepulative. R. 73,'-Tr. p.
56, 11. 11"-15; :

Concerﬁing #27 (Donald Ciark), thé prosecution stated that he'didr not think
“because you owﬁ ébusin_ess makes you more conservative. Tov_ me, that is no reason
whatsoever.” R. 73, Tr. p. 56, IL. 20-23.

The prosecution -continued that the reason the defense gave for juror #_72 (Charles
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McCurcheon) was true. R. 73, Tr. p. 56, 1L. 24;25; |
3 Concerning‘ #174 (Bruce Hunnicutt), the proSecution stated that he was a
councilman, but had not been a councilr_narl .for» two years. R. 73A-74, Tr. 56.-5 7-.
Fihally, as to #34 (James Croft), the State resporrded to the reason as followe_:

Number 34, Your Honor, unless he can articulate
some reason, other than somebody told me he

“wouldn’t be a good juror. Idon’t see where that
would be pretextual or an excuse. I mean somebody -
told me wouldn’t be a good juror, well a lot of people
tell me if people will be a good juror, but I need to’
know something about that person. He should have
said why would he be a good juror. what has he said
about this case or what’s he said about the defendant
or whatever.

R.74, Tr. p. 57, 1L 1-10. -
Counsel McKnight’s Rebuttal
Counsel Mcnght concemmg his 51tt1ng of black juror Terry Scarborough stated
hrs notes were that juror 98 - James Scarborough was a brother of the deputy - and that s

- why he picked Terry Scarborough. R. 74, Tr.p. 57, 11.'15-25. Judge King stated his notes

reflected juror 98 (Terry Scarborough) was the juror who came forward and eXplained his

brother was a'deputy. R 75, Tr. p. 58, 1. 1-.2.. The prosecution rroted that James ‘.
.Scarborough had not shown up for jury duty. R. 75, Tr. p. 58, 1. 3-4. Counsel McKnight
faulted it on a scrivener’s error. R. 75, Tr. p. 58, 11. 8-17.. He said it Was his intent to |
strike Scarborough after he had learned ";Mr. Scarborough was a deputy.” R. 75, Tr. p.
58;H[14-I7. -

Concerning the “business owner”_strike, counsel McKnight stated “often times it
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is, Well'isn’t a business owner conservative, Your Honor. They are definitely
conser\'/ative with regard totéxes, théy tend to have undue reveren@e for la§v enfdrqemeht
~and often tjmes that in itself @akes them conservativ_é.’_.’ R.75-76, Tr. p. 58,1.22 - p. 59,
1.2. Counsel McKnight also noted that there w‘asonevwhite male - Steven Cibtti - on the
selec’téd'jury; R. 76, Tr. p. 59, 1L 45, |
o Court Order
In his .oral order concerning the Batson iss_ue from the initial jury selection, Judge
A King _cé_r\;éluded that the reasons given by the defeﬁse concerning jﬁror 138 (Afrants),
Juror 34 (Croft), and juror 27 (Clark) were pretextﬁal. R.76-77, Tr._p. 59-60. Th¢ court
further fdund the reasons given for jurors 174 (Huniiicutt) and 72 (McCutéheon) wére not
»pre'textbual. Mbre speCiﬁéally, Jﬁdge King held: - |

THE COURT: Iunderstand. All right. When a'Motion is made
by the Batson case, the striking of a jury that has been made in N
this case. The party making the miotion must show that the jurors
are of a cognizable racial group. This has been done by the State.
It must also how that the pre-emptory challenge used to exclude
the juror on the grounds of race. The striking party then has the
burden of showing racially neutral explanation for striking the
juror then the burden shifts back to the opposing party who must
show that the race neutral explanation was pretext. :
Pretext generally will be established by showing that
similarly situated members of another race were seated on the
jury, I do find that juror number 138, the reasons given for
striking the juror were pretextual. The reason given was that the
juror was employed by the South Carolina Department of
Transportation, therefore having relation or ties to law
enforcement, when in fact, juror number 98, a black male
disclosed in voir dire that he had a relative who was related to
law enforcement which would be a closer tie then the one that |
Mr. Arrants, the juror who was seated, I mean who was struck
had. So I would therefore find that the Defendant’s explanation
" which reportedly was racially neutral was not in fact mutual but is




pretextural {sic] because of a similarly 51tuated Juror was seated.

In addition to that, the Court would find that jurors
number 174 and 72, for reasons given striking those jurors was
racially neutral in that it was not pretextural [sic] so there was no
problem with either one of those two jurors.

_ However [ do find that the reason given for the strlkmg of
Juror number 34, that someone told me that he would not be a
good juror is pretextural [sic] and I would think that is an
improper strike [sic]. And finally in regard to juror number 27,
simply that a business owner as being conservative is also
prefectural and I will not allow that strike. :

The jury will therefore be re-struck and defense will not
be allowed to strike ] JU.I'OI‘S 34,27 and 31. ' :

R7677Trp59l7 p60l21

Re-Striking the Jury

The petit jury was "re-str'ucl(. Inc_luded in the petit jury as the.third jurot selected
was juror 34 (James Croft). R. 78, Tr. p. 61, 1l 12-13.- The second alternated selected
was juror 27 (]jonald Clark). R; 80—8‘1, Tr. p."63, 1. 24 -p. 64, 1.2

Nc'fufther .mo,t‘ions were pursued in this matter. Alternate jutor Donald Clark,
juror-nurnber 27 did not V‘deliberate on the verdict. R. 501-04, Tr. p. 630—633. |
| Standard of Review | -

In criminal_ cases;the appellate court Will r_evieW errors of law only.. .&at_el

Baccus, 367 S.C. 41, 48,625 S.E.2d 216,220 (2006). The appellate court is bcund by the

vtrlal court s factual findings unless they are clearly erroneous. State V. Quattlebaum 338 '

S.C. 441, 452, 527 S.E.2d 105, 111 (2000) On review, it is 11m1ted to determtnlng

whether the trial court abused its discretion. State v. Rochester, 301 S.C. 196, 200, 391
S.E.2d 244, 247 (1990). The appellate court does not re-evaluate the facts.based on its

own view of the preponderance of the evidence but simply determines whether the trial
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‘ court's ruling is supported‘by any evidence._State v. Wilson, 345 S.C. l; 6,545 S.E.2d

827,829 (2001). State v. Edwards 384 S.C. 504, 558: 682 S.E.2d 820, 822 (S.C.,2009).

Batson v. Kentucky Analysis

.The Equal Pr(:)tection/.Clause of the Fourteenth Amendment to the United States

“Constitution prohibits the striking of a venire person on the basis of race or gender. State

~ v. Hicks, 330 S.C. 207, 211,499 SE2d 209, 211 (1998). When one party strikes a

- member of a cognizable racial group or gender; the trial court_must hold a Batson hearing

if the oppbsing party requests one. See State v. Haigler, 334 S.C. 623, 629-30, 515 S.E2d .

88,90-91 (1999) (explaining the proper piocédure for a Batson hearing). The proponent |

of the strike must offer a race or gender neutral explanation. Id. The opponent must show
~ the race or gender neutral explahation was mere pretext, which is génerally established by

showing the party did not strike a similafly.situated member of a_néther race or gender. Id. |

" Under some circumstances, the explanation given by the proponent may be so
- fundamentally implausible the trial jﬁdgé rrljay. determine the exfnlaﬁatiori was mere
pretext, even without a showing of disparate treatment. Id.

Whether a Batson violation has occurred must be determined by examining the

totality of the fact_s and circumstances in the record. Riddle v. State, 314 S.C. 1, 14, 443
S.E.2d 557, 565 (1994). The opponent of the strike carries the ultimate burden of
- persuading the trial court that the challenged party exercised strikes in a discriminatory

manner. State v. Adams, 322 S.C. 114, 470 S.E.2d 366 (1996). Appellate courts give the

trial judge's finding great deference on appeal and review the trial judge's ruling with a _

clearly erroneous standard. State v. Dyar, 317 S.C. 77,779,452 S.E.2d 603, 604 (1994).
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The frial judge's findings of purposeful discrimination rest largely on his

evaluation of demeanor a.nd credibility. Sumpter v. State, 312 S.C. 221, 224, 439 S.E.2d
842 844 (1994). Often the derneanor of-the challenged attorney will be the best and only
ev1dence of discrimination, and an evaluauon of the [attomey s] mmd lies pecuharly

‘Wlthln a trial Judge s provmce Hemandez v: New York, 500 U.S. 352, 365 111 S. Ct

1859, 114 L.Ed.2d 395 (1991). Furthermore, a strike must be examined in light of the
circumstances under which it is exercised,’ including an examination of the explanations

offered for dther strikes. State v. Oélesbv, 298 S.C. 279, 280,379 S.E.2d 89.1, _892_

(1989).
If a trial court improperly grants the State's Batson motion, but none of the
disputed jurbrs serve on the jury, any error in improperly quashing the jury 1s harmless

because a defendant is not entltled to the j jury of her choice. State v. Ravﬁeld 369 S.C.

106, 114, 631 S.E.2d 244, 248 (2006). However, 1f one of the dlsputed Jurors is seated on
‘the ] jury, then the erroneous Batson rulmg has tamted the j Jury and prejudxce is presumed

in such cases because there 1s no way to deterrnme with any degree of certalnty whether
a defendant s r1ght toa falr tr1a1 by an impartial jury was abndged " Id at 114 631 S.E.2d |

at 248 The properremedy in such cases is the grant'mg of a new trial. State v. Edwards,

| 384 S.C. 504 509, 682 S. E.2d 820, 822 - 823 (S C. 2009)
ANALYSIS -
In this appeal, the Batson issue is limited to two persons -.one juror Who dctually '
sat - juror #34 -Javlm.es Croft, Jr. and an alternate - juror #27 - Donald Clark.._ However, as

more fully set forth below, since the alternate never sat in the deliberations, ahy alleged
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error concerning his quashing should be deemed harmless. See State v. Rayfield, supra.

/ , This_gppellate issue shsuld be focused upon juror #34 James Cfoft. “Judge King |
concluded the stated reasons for the peremptory challenge of this juror was pretext.’ The
judge found that the sta_ted reason: “someone told me that he would not be a good juror”

- was'an improper strike and pretextual. R. 77, Tr. p 60, 11 13-15.

‘In his brief, Appellant claims that the trial court erred under Purkett v. Elem, 514

USS. 765 (1995) and State v. Adams, 322 S.C. 114, 470 S.E2d 366 (1996) because the
second step of Batson “does not demand an explanatids that is persuasive, or eyeri
plausible.” 514 U.S. at 767-68. .Therefore, unless discriminatory intent is inherent in the |
feasoning given by the supporter of the strik‘e,' theé reason will be deemed race-neutral, |

The Appellant assefts fhe prosecution argument tﬁat the reason was inadequate
was itself inadequate and.’ complains that the Statel had to show that the defense séatéd ,
“similarly situated” membérs' of another race Wheri discussing jurof 34,

- “The fallacy with the Appéllantis assess.m.er.xtv is that he fails to take into account the
stated reason found by the;trial jﬁdge . that someoﬁe told.me he would not a good jurbr -
was in fact no reason at all in a m assessment. Under Appelblvant’s 'theory', to show
pretext, thg State would haye to show that Appeliant allowed a fn_em_ber of ano';cher race to
be seated when thé defense was told by “someone that he would not be a good juisr.”
This logic would and could only enhance the ﬁsks vof juror discrimination, not pfeveﬁt it.

-~ By merely adopting-another person’s suggesﬁon that a person should be stfuck does not |
provide any race neutral reason at all nor provide sanctuary for that person’s

discriminatory intent. : o ‘
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Further, an attorney’s diécr‘iminatory intent to strike-jurors of a certain race is not
~ shielded by merely asserting someone else’s suggé_stion to strike the. jﬁror. Here, counsel

McKnight ultimately asserted that Mr. Severance, another Lee County attorney, had

indicated to him that the he would not be a gdod pick for this jury, in that Severance bad

some interactions with him [ih church] and he displayed attitudes that_he [Severance]
believed to be not consistent with being a good and fair and unbiased juror in this

matter.” R. 71-72, Tr. p. 54,1. 4 - p. 55, 1. 1. This general feeling about a third party

“contact should not be adequate as a “neutral reason” under Batson where the trial judge -

- assessing the demeanor of the attomeyfound pretext.

The added probl‘e'm with the approaéh by Appellant at trial was that it put

counsel’s credibility, as well as the real proponent - Mr. Severance as well as the potential

* juror’s credibility at issue. If the reason was not Mr. Severance’s a_ssessmént‘, but the -

- juror’s “displayed attitudes” to Severancé, there i1s nothing in the recor