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MAY 04 7099
=C Court of Appeys

This matter come before the Court on Defendant Lancaster County, South Carolina’s

STATE OF SOUTH CAROLINA ) | IN THE COURT OF COMMON PLEAS
o ) : .
COUNTY OF LANCASTER ) . C/ANO.: 2016-CP-29-00467
NBI Investments III, LLC, d/b/a McClancy )
Seasoning Company, )
' )
Plaintiff, ) - .
) ORDER TO DISMISS WITH
Vs. ) PREJUDICE
. o ) :
Lancaster County, South Carolina, ) 7
'  RECEIvEp,
)
)

(“Defendant”) Motion to Dismiés filed on January 14, 2020. A heafing took place on March 16,
2020, at which time G. MUrre'll Smith, Jr. appearéd on behalfofDefendant.and Gregory J. English
appeared bon. behalf of Plaintiff NBI’Invelsutments, I, LLC d/b/a McClancy Seasoning Company
(“Plaintiff”). The éourt has reviewed the submissions of the parties and heard arguments on this
matter, and, for the reésons discussed herein, grants Defendant’s Motion to Dismiss.

" PROCEDURAL HISTORY

Plaintiffope_ratés a spice processing and distribution business at 182 Spice Road, Fort Mill,
South Carolina (TMS # 0010-00-001.00) in Lancaster Couﬁty. The propérty was zonea R-15, a
residential zoning designation,-‘ on September 28, 1998, when the Lancastgr County Unified
Development Ordinance was adopted. The property was later downzoned from R-15 to R-15P, a
lower density zoning designation, by ordinance adopted on July 25, 2005. |

On March 25, 2015, Plaintiff filed an application seeking to rezohe the property from R-

15P, a residential designation, to I-1, light industrial designation, to allow for expansion of
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Plaintiff’s industrial operations on the property. Lancaster County _Council denied the rézoning
application on December 14, 2015, leaving Plaintiff's property zoned R-15P. | |

As a result of the denial of Plaintiff’s rezoning applicaiion, Plaintiff filed the instant suit
on April 19, 2016. Plaintiff’s first cause of action alleges that Plaintiff has vested rights in the
subject property such that Plaintiff is entitled to injuncﬁve and declaratory relief regarding the
zoning designation, alleging that the zoning designation should be I-1. i’laintiff’s second cause of
action essentially alleges that, if the residential zoning designation stands, Defendant has enacted
a taking by inverse condemnation. Plaintiff also sought an order .requirin'g De’fendant to issue a
permit for Plaintiff’s building plans in an Amended Complaint filed on December 28, 2016.

In January 2017, the parties entered into a consent Order Staying Case, which the
- Honorable Brian Gibbons signed on Januar)i 17, 2017, providing, among other provisions, that:
“If the rezoning application has been approved on or beforo April 14, 2017 the lawsuit will be
resolved and the parties shall proceed to dismiss this action.” Lancaster County Council passed
an ordinance on March 27, 2017, that rezoned Plaintiff’s property from a residential zoning
designation to light industrial zoning designation. After the reéoning, Plaintiff resubmitted plans
to Defendant for a building permit to complote the expansion on the property. Defendant denied
the plans, sending a letter to Plaintiff noting deficiencies in the plans.

Defendant filed the instant Motion to Dismiss with Prejudice on Jamiary 14, 2020, after
Plaintiff refused to dismiss the case with prejudice.  As outlined below, the Court grants
Defendant’s Motion to Dismiss with Prejudice in accordance with the January 17, 2017 Order
Staying Case.

APPLICABLE LAW

“No agreement between counsel affecting the proceedings in an action shall be binding
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unless reduced to the form of a consent order or written stipulation signed by counsel and entered
in the record, or unless made in open court and noted upon the record, or reduced to writing and
signed by the parties and their counsel.” Rule 43(k)',‘SCRCP. “This rnle ‘is intended to prevent
disputes as to the existence and terms of agreements regarding pending litigation’ and ‘to relieve
the court of the necessity of determining such disputes.”” Kinghorn as T, for the Mildred Ann
Kinghorrz Tr. dated 28 Apr. 2004 v. Sakakini, 426 S.C. 147, 152-53, 825 S.E.2d 748, 751 (Ct.
App. 2019) (quoting Ashfort Corp. v. Palmetto Constr. Grp., Inc., 318 S.C. 492, 494, 458 S E.2d
533, 534 (1995)). |

It has long been the policy of the [Clourt to encourage settlement in

lieu of litigation, and courts have usually enforced settlement

agreements. There can bé no doubt but that the trial court retains

inherent jurisdiction and power to enforce agreements entered into

in settlement of litigation before that court.
Rock Smith Chevrolet, Inc. v. Smith, 309 S.C. 91, 93, 419 S.E.2d 841, 842 (Ct. App. 1992).

DISCﬁSSION -

The Court finds the agreement entered into by the partieé was proper and binding pursuant
to Rule 43(k) as it was reduced to the form of 5 eonsent order, signed by counse! for both parties,
and entered into the record. The parties agreed that if Defendant approved Plaintiff’s rezoning
applicarion on or before April 14, 2017, the instant case would be fully resolved and the parties

would dismiss the action. Contrary to Plaintiff’s argument, Defendant’s obligation to rezone

Plaintiff’s property was the only condition precedent to dlsmlssal of this case accordlng to the

agreement There is no indication in the Consent Order that the parties agreed that Defendant must

approve Plamtrff’s building plans and issue a bulldmg permit prior to dismissal of this suit.
[nstead, the plain language only required rezoning prior to dismissal. In fulfillment of its

obligation under the Consent Order, Defendant passed an ordinance on March 27, 2017, that
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rezoned Plaintiff’s property from a residential éoning d'esignatibn to a light industrial zoning
designation.

Ho,Wever, Plaintiff- has improperly refused to diémiss the instant case with prejudice.
Althoﬁgh Plaintiff has offered to dismiss the case without prejudicé, the Court finds the consent
order and binding agreement between the parties contemplates thle parties dismissing the case with
prejudice. According to the Consent Ord.er, thé approval of the rezoning application by April 14,

201 7. would resolve the lawsuit, which necessarily includes all causes of actions contained therein.

Thus, the plain language used in the Consent Order shows all issues in the instant action are now -

resolved, and there are no remaining issues contained in this action for Plaintiff to reassert. See
Collins v. Sigmon, 299 S.C. 464, 467,385 S.E.2d' 835, 837 (1989) (“A dismissal-of a case ‘without
prejudice means that the plaintiff can reassert the same cause(s) of action by curing the defects that
led to dismissal. By cén&ast, dismissals with prejudice are intended to bar relitigation of the same
claim.”” (quoting FRIEDENTHAL, KANE & MILLER, CIVIL PROCEDﬁRE 651 (1985)). As
Lancaster County has complied with the only condition precedent.contained in the Consent Order
and 4binding agreemeﬁt befween the parties, the Cou’rt finds dis;missal.of this action in its entirety
and with finality isr warranted.

Accordingly, Defendant’s Motion to Dismiss with Prejudice is GRANTED, and this case
is hereby DISMISSED WITH PREJUDICE. |

AND IT IS SO ORDERED.
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Lancaster Common.Pleas

Case Caption: NBI Investment III, LLC , plaintiff, et al VS Lancaster County, SC
Case Number: 2016CP2900467

Type: Order/Dismissal

So Ordered

- /s William A. McKinnon, #2761, Circuit Judge

Electronically signed on 2020-03-18 14:21:44 page 50of 5
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Lancaster
IN THE COURT OF COMMON PLEAS CASE NO. 2016CP2900467
NBI Investment Ill, LLC et al * Lancaster County, SC
PLAINTIFF(S) ' : " DEFENDANT(S)-
" DISPOSITION TYPE (CHECK ONE) ‘
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered. o :
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. .
[[]  ACTION DISMISSED (CHECK REASON):[” | Rule 12(b), SCRCP;[_] Rule 41(a),
SCRCP (Vol. Nonsuit); I___] Rule 43(k), SCRCP (Settled);
[:] Other .
D ACTION STRICKEN (CHECK REASON):D Rule 40(j), SCRCP; |:] Bankruptcy;
I:] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; :
I:l Other
E] STAYED DUE TO BANKRUPTCY ]
D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; [_] Reversed; [ ] Remanded;
Other ’

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) Statement of Judgment

by the Court:

The Court has considered the written pleadings with regard to Plaintiff's Motion to
Alter, Amend and Reconsider and finds these arguments were presented and
considered by the Court at the earlier hearing in this matter. The motion is therefore
DENIED.

ORDER INFORMATION

This order [y'] ends [ does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered ‘by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on 04/01/2020 .

dba McClancy Seasoning Company

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP. _

SCRCP Form 4CE (08/31/2017) ) Page 2 of 2
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Lancaster Common Pleas

Case Caption: NBI Investment III, LLC ,plaintiff, etal VS Lancaster County, SC

Case Number: 2016CP2900467

Type: : Order/Electronic Form 4

So Ordered

/s William A. McKinnon, #2761, Circuit Judge

Electronically signed on 2020-04-01 16:29:54 page 3 of 3

19v0062d2910Z#3SVO - SYI1d NOWWOD - 431SVYONVYT - Wd pe:b L0 4dy 0Z0Z - A37id ATIVOINOHLOI T3



