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STATEMENT OF THEE ISSUES ON APPEAL L
1. In lightA of the legal sea change applicable to juvenile sentencing over the past decade, does
due ereeess require the Parole Board to adopt a‘se.t of pvrocedlAlnres‘speciﬁc to jlivenile
offenders in or’der‘ to pr'otecf their conStitﬁtional }ighf to live "‘s'ome:years of life outside

prison walls,” Montgomery v. Louisiana, 136 S. Ct. 718, 736-37 (2016)?

2. Does Stewart Buc‘hanari’s continued incarceration of forty-seven years f0~r a crime he
..committed as a juveni_le, despi:‘;e -demonstrated maturity anci rehabiiitatieﬁ, consﬁtute ‘
disproportionate punishment in violation of tﬁe Eighth’ Amehdment to the United States

Constitution and Article I, ‘Section 15 of the South-CéroHna Constitution?

STATEMENT OF THE CASE.

Stewaft Buchanan has been an inﬁléte in the Sou;[h Cerelina Departmeﬁt»of Corfections .
(SCDC) for forty-seven years—since he was seventeen-yeafs old—~which gives him the distinction ‘
of being the longest contlnuously mcarcerated Juvenile i in thls state. R. - PP '140 151. He has been
, demed parole elghteen tlmes since ﬁrst becoming parole ehglble in 1983 R. pp. 299 316. As will
be discussed in more detaﬂ b_elow, the denlals cannot»be justified by his institutional record, which
overall has been quite satisfacfery. The last fifteen parole denials were not a reflection of poor
prison behavior or ’a defect in his re-entry plan, buf rell‘;her were based exclusively on.the one thing

he cannot change: the facts and ciréumstances of his offense. See R. pp. 299-316."

"In 1973 when Stewart was seventeen years old, he was charged with, and shortly thereafter pled guilty to,
the. murder of his neighbor, forty-three-year-old Ariene Boone'! R. pp. 131-34, 140. The basic facts are not
- in_dispute. Stewart, disoriented from a mix of alcohol, drugs, and lack of sleep, climbed through his
neighbor's window in the early morning hours of May 18, 1973. See R. pp. 25-26, 36, 140. Ms. Boone saw -
him, called Stewart’s name, and climbed out of another window onto her porch. R. pp. 140—41. Stewart
followed her out the window and when she ran into the yard and began yelling his mother's name, he stabbed
-her to death. R. p. 141. Stewart’s father called the police. R. p. 141. Stewart was taken into custody later
the same day and, when questioned by law enforcement gave a full confessmn (whlch included the location
- of the murder weapon). R. p: 145 :



Stewart's most fecent parole hearing was held on November 15, 2018. R. p. 317. The packet
he sent to Board members contained ample information, détailed bé:low, linking his offense to the
transient qualities of youth and further dgmonstrating that he not only is suitable for release but
that he is ready and able to be successful if granted parole.

Stewait’s upbringing was marked by neglect and emotional and physical abuse. Stewart’s
father was an alcoholic who dfifted from job to _]Ob and blace to place and was absent from
Stewart’s life for long sfretches of time. R p-22. When he was phyéicailly present, he either ignored
Stewart or beat him, sometimes with his hand to S_téWart’s face, sometimes with a belt. R. p- 22.

‘. His mother also failed him. She was highly }cfit-icé:l‘of SteWaﬁ and the rest of his siblings, offering
iittle emotional suppo‘rt, kindness, or warmfﬁ.- R p. 22. His-paients" behavior and detachment left
Stewart’s older sister Janet to serve as a étand-in p'é:rént, until she, too, abandoned Stewart. R. pp.
22-23. When Stewart was still a young teenager, Janet met a boy, ran away from home, got
married, got divorced, and remarried a man with whom she travelled the country in a stolen car,
writing bad éhecks and running up debt under the Buchanan family address. R. p. 24. Left withouj[
the one person to whom he felt emotionally connected, Stewart fell in with an older crowd and
began to drink and use drugs in an attempt to cope with his homé life and emotional trauma. R.
pp. 24-25. As Dr. Susan Knight, PhD., a licensed forensic clinical psychologist who ev'aluatea
Stewart, explained, it is against this baéi(drbp of “sdcial and neurobiological immaturity,”

“severe[] intoxicat[ion]” and compromised “reasoning, judgment and impulse control” that nearly

fifty years ago Stewart committed the crime for which he is still incarcerated.? See R. p- 50.

2 The circumstances leading up to and surrounding Stewart’s offense specifically involved the factors that
a sentencing court must consider before sentencing a juvenile to life in prison without parole. See infra -
~Section I; Aiken v. Byars,-410 S.C. 534, 544,765 S.E.2d 572, 577 (2014) (quoting Miller v. Alabama, 567



Only four mont}ts after his arrest, Stewart entered a guilty plea, expressed his deep, sincere
remorse, and accepted the (then) mandatory minimum. sentence for murder: life imprisonment with
the possibility of parole after ten years. R. pp. 150-51. At the senteneing hearing, the‘trial judge
acknowledged that Stewart’s crime was the product of a “tragic situation” and expressed his hope
that Stewart could “salvage some phase of his ltfe.” R. p. 151. His attorney advised him, based on
the then-existing practice of the Parole Board, that if he maintained a good institutional record, he
would likely be granted parole when, or not long after, he first became parole eligible. R.' pp. 26—
27. When he entered his guilty plea at age 17, Stewart reasonably believed, based on then
.estabhshed parole board pract1ce that he would be granted parole after serving 10 years (or soon
thereafter). R. pp. 26-27. Nearly ﬁfty years later, however, Stewart temains in prison.

During his incarceration, Stewart has .beeome a role model in the prison comfnunity. He
has had relatively few infractions, and those he has received came primarily in his teenage and
young-adult years, before he matured.® R. pp. 30, 38. He has taught other prisoners how to read
and write, servedas a teacher's aide, and taught his own courses on various subjects. R. p. 28. He
participated in the cvommunity outside the prison walls as well, from speaking to sehoelchildren

about the dangers of drug use through the “Get Smart” program to raising $350 for citizens with

U.S. 460, 477-78 (2012)). Stewart was a young man who did not feel at home with his family and this
yearning to belong made him extremely susceptible to the pressures of his peers and the escapism provided
to him by drugs and alcohol. See R. p. 36. :

3 For example, Stewart’s sole assault charge, which did not involve a weapon, happened in November 1988.
R. p. 38. He also had two non-assaultive charges, also without a weapon, when he was attempting to help
his long-term, mentally ill roommate through psychotic episodes on April 11, 2011 and October 5, 2016.
R. pp. 38, 45. He had one issue on a pass, a DUI in 1981, for which he was ordered to pay a fine by the
magistrate's court, but he has not been charged for any substance use or contraband ownership in decades.
R. p. 38. Although Stéwart spent significant time in the community on work release, he has had no attempted
escapes and no criminal charges or convictions except for the DUL R. p. 38. In short, his record is excellent,
especially considering that he entered SCDC as a teenager and has spent his entire adult life behind bars.



intellectual disability. R pp. 37, 39. He taught himself how fo sew, pa_fticipated in. a film used b.y
criminal justice organizations, ‘z'md volunfeered fof ;:hﬁrc\ll com.rnunity service when he was
allowed to leave on pasées. R. pp. 29, 38. Stewart worked three civillian jobs in the community in
a work-release program, has earned almosjc 1,500 houré in vocational tféin_ing, and has held thirty-
SIX Work. positions* wi;[hin the priSon. R. pp. 37f38- Since January 2018, he has béen confined at
Perry Correctional Institute in the.“Lifers Rehabiljtétion'Prograrn.” R. p. 37. This is a character-
based housing unit (CHU) which is only available to inmates who have beeﬁ, and remain,
disciplinary incident f?ee: R. ‘p; 29. He alsp was ac.cepted into and completed JumI:;Start, a prison
ministry and re-entry program. »R. p. 31

Stewart also presented the Board with evidence of a viable release plan. He had arranged
housing and employment in Spartanburg as a-result of receiving a “blue folder” recommendation
frorﬁ JumpStart (the highest level, given to less than 2% of grddﬁates). R. p. 41 This guaranteed
that if Stewart were released, he would receivé two ye.ars of éupport from pastors and therapists as
well as access to housing and vocational support. R. p. 41.

In addition, Dr. Knight’s psychologiéal évaluation included : f[he vadministration of | an
empirically-validated risk assessment,® from which Dr. Knight conclud;:d that Stewart posed a low

risk for re-offending, especially with continued substance abuse tréatment. R. pp. 45, 51. o

4 Stewart has been incarcerated for 47 years, and therefore, on average has held each job for approximately
1.3 years. Never one to be idle, Stewart has taken advantage of learning new jobs and gaining new skills
moving up to different levels of jobs and to different types of jobs as he has moved around to different
SCDC facilities during the length of his incarceration. The number of job opportunities he has been given
speaks to his ability to learn new skills and adapt to whatever is asked of him. If he was not fulfilling the
requirements of these jobs, he would not continually be given new and different job opportunities spanning
last four decades. ’ :

5 The HCR-20¥ is an interview and assessment tool designed to assess an individual's risk of future
violence. It includes twenty items that measure past, present and future risk. R. p. 45.



V:Avccordin‘g" to Dr Khight, Stewart “de;m('mst'rat.é.[s] good inéight into the adverse deVelopmeﬁtﬁl .
faét‘SrsAfabil‘it-ating his substance abuse as a t’eeﬁéger,‘ which in turn, was héavily vi"mplicated in the
‘o‘f_fense‘.” R. p. 50. S__‘tewa'rf has “taken full responsibility [for hlS crim_e]',v V\.lith exbressioris of
_remorse thxoughout his recprdé and 'interviews,” and nﬁﬁjsters who havé work.ed*"'with Stewart 1n
recent years told Dr. Knight that he is ‘“[g].ﬁnui'ne, looking fdr change,” “a shining example of what
a maﬁ caﬁ‘do,” and deserving of an opportunity oﬁtside of pﬂson.R. pp- 34k,, 41, 50, 5'1.
Prior to the hearing; Stewart's attofney se.nvt a-letter to the Depgrt_fneﬁt of Probation, Paroie
' éﬁd Pardon Servicés (PPP) describing the sea change in constitutiv(.)nal.'leiw épplicable to ju\;enile
hfe seﬁténces. See, é.bg;, Az‘ken, 410 S.C. ét 544, 765 S.E.2d at 577. Those opinioné, counsel
explained, constituﬁonalized the principlé that “children are different” from adults for 's‘entencing
and. parole purposeél R. pp. _ 21 1—1.5‘ ."These differencés rﬁean that the decisio‘r;‘ ’V.yhether to
.incarcerate ajuvenile f;t)r life (and' tlh.us whether to grant a juvenile parole) must consider> the class
charz;cteristics of youth identified .by the courts as well as any individual mitigating circumstancels
associated \.Jvit‘hvt‘he_ case. Counsel explainéd that beéausé the judge who sentenced Stewaﬁ ‘dia not
have the‘ beneﬁt of those dé;:isions, and because South Carolina has not granted resentencing
hearings to juveniles sentenced to life_wifh parole, it was now incumbent on the Board to take
those same factorsbinto éccéunt in deciding whether.to grént him parole. R. p. 213. Speciﬁéally,
counsel requested that the Board: coﬁsider Stewart’s age, immaturity, intelléctual qapacity, and
home environment at the tifne_ bf the offense; the circumstan;:esiof the offense and how they were
affected by the hallmark? féeitﬁres of youth; thei culbability of juveniles compared o that of adults;

and how Stewart’s ypﬁth affected his interactions with law enforcement, counsel and the criminal

justice system. R. p. 213



In response, attorneys for the PPP assured Stewart “that the Board wouid conéider “factors
that he was a juvenile at t‘he‘. time he committed the offense,” as well as “any other mitigating
evidence.” R. p. 217. But théy did not. Follqwing Stewart’s parole hearing, éne of mahy heard that
day,® the Board “deliberated” fof less than a minute (forty-three seconds). No member of the Board
indicated that SteWart’s status as a juvenile offeﬁder played any role in their considér_ation of his
application for parole, and the Board denied Stewart parole for the eighteenth time based solely on
the c:ircumstances of the impu.lsiveAcrime tha‘; Stewart committed as a teenager almost five decades
ago. R. pp; 321-22.

Stewart challenged the Board’s ruling in the Administraﬁve Law Cpurt ('AL,C),‘but the
ALC dismissed his appeal, leaniné heavily on Cobper v. S. C Dep’t of Prob., Parole & Pardon
Servs., 377 S.C. 499, 661 S.E.2d 111 (2008), which held that when the Board “deviates from or
renders its decision without consideration of the appropriate critéria,' it essentially abrogates an
inmate’s right to parole eligibility and, thus, Ainfringes oﬂ a state-fcr‘eated liberty intérést.” R. pp.
323-38. This interest, the ALCV reasonéd, does not exist in the context of a “routine denial or
granting of parole” and such a denial is therefore “not appealable unless the inmate can show that
he was ‘rendered ineligible for parole dﬁe to the brocedure employed by the Parole Board.”” R. p.
326 (quoting Cooper, 377 S.C. at 495-96, 661 S.E.2d at 106, 110). Thus, the ALC Concluded, its
hands were tied. Although no decisién maker has ever tully considered Stewart’s youth,
Vulperability, and later rehabili;cation, and although the Board has no formal procedure for doing

so, the ALC deemed the Board’s actions comported with “the minimum constitutional due process

§ See South Carolina Department of Probation, Parole and Pardon Services, Parole & Pardon Hearings,
https://www.dppps.sc.gov/FAQ#parole pardon_hearings (last accessed January 2, 2020) (“The Parole i
Board hears up to 70 cases per day so their time is limited.”).



requirements outlined in Cooper becauSe iits' denial letter inc1uded an aSsurance. that it had.
| cons1dered the factors outllned in S C. Code Ann §24 -21-640. R pp 326 337.
In sum, despite Stewart s sultability for parole on all matrixes the Board, after no
] fneaningﬁil deliberation, denied parole for the eight‘eenthtime based on-.a Sing,le_ ,parole factor:
“nature and seriousness of current Aoffense:’-\’ R. p- 316. Stewart’s most rec:ent.deni-al m‘akes two "
things clear (l) the Board’s latest dec151on afﬁrmed by the ALC Violated Stewart ] rights under
the Elghth Amendment to the United States Const1tut1on Article I, Section 15 of the South
- Carolina Const1tut1on and due process because the Board failed to give constitutionally
o appropriate weight to the fact that children are :const1tut1onally' different;' and, (2)because
Stewart’s last fifteen parole ldenials; », spanning over thirty years, have -been, based. on the
: 'unchangeable nature and circumstances'oi the“‘offense,"the"jBoard 1s never going to. grant himll
parole. - | |
Thus, this case does not involve a rOutine-denial’of parOle and this ‘Court has jurisdiction |
" to remedy the constitutional V1olat10ns in e1ther of two ways The Court could order another parole ’v
hearing at wh1ch the Board is mandated to give meaningful con51derat10n to the “hallmark '
characterlstics of youth,” as deﬁned by the United States and South. Carolina Supreme Courts,
based on a complete presentation from Stewart s attorneys Alternatively; and more appropriately,
_ this Court could order the Board to- grant Stewart pvarole because as.a Juvenile whose cr1me[]»,‘
reflected only t__ran51ent immaturity” and not ¢ 1rreparable corruption[] Stewart rs entltled to live
“some yearsiof life outside prison walls.” See Montgomery .v.‘Lo_uis‘ic'nga, 136 S Ct. 718, ~7‘3‘6.,—37 ,

i

- (2016).



STANDARD OF REVIEW
This Court has Junsdlctlon to review an appeal from an ALC s decision. S.C. Code Ann.
§ 1-23-610(A)(1). This Court may reverse or modify an ALC’s decision if the appellant S
substantive rights have been prejudiced because the ALC’s “finding, conclusion, or decisionis . . .
in violation of constitutional or statutory provisions . . . or arbitrary or capricious or charécterized
by abuse of 4discretio.r_1 or clearly uT1Warranted exercise of discretion.” Id. § 1-23-610(B).
ARGUMENT

I. THERE HAS BEEN A FOUNDATIONAL SHIFT IN THE SUBSTANTIVE CONSTITUTIONAL LAw
APPLICABLE TO JUVENILE SENTENCING PROCEEDINGS.

Since 2005, the United States' Supreme Court has fundamentally altered the relationship
between j_uvenile offenders and the criminal jusTice system, steadily shifting juvenile offenders
into a distinct category from adult offendérs, warranting them unique protecti'Qns and
considerations with respect to punishment. The ne\IN legal regime shift is grounded in the principle
that emerged in Roper v. Simmons—juveniles are 'different, and therefore must be treated
- differently. 543 U.S. 551 (2005). Ultimately, this récategorization of juveniles has changed the '

standards of proportipnality required by the Eighfch Amendment when meting out punishments for

, Thfs class of offenders, and in tlTrn, has new dTTe process impchations
This paradigrri shift in the juvenile sentencing landscape began with Rchér v. Simmons, in
which the Court reversed its prior decision in Stanford v. Kentucky, 492 U.S. 361 (1989) and held
that juveniles, as a class, have categorically reduced moral culpability to such an extent that to

execute a person for a crime committed as 2 juvenile would violate the Eighth Amendment. 543



.U.S.at574. The Ropér Court reviewed then-available scientific research on juvenile development’
from which it distilled three characteristics that differentiate juveniles from adult offenders:

1) Children “lack maturity and responsibility and are more reckless than adults,”

which leads to “impetuous and ill-considered actions,” id. at 569;
~ 2) Children are “more vulnerable or susceptible to negative influences and outside

pressures,” “have less control . . . over their environment,” and “lack the freedom
that adults have to extricate themselves from a criminogenic setting,” id.; and

3) Children's characters are “not as well formed as th[ose] of an adult,” and their
personalities are “more transitory” and “less fixed.” Therefore, “it is less
supportable to conclude that even a heinous crime committed by a juveriile is
ev1dence of 1rretr1evab1y depraved character,” id. at 570.

In light of these class-wide traits that reduce all -juveniles’ moral culpabrlity, the Court held that '
 the penalty of death was a disnropertionate nunrshment fora juve'nrle offender. Id. at 5 72;73.’
Next, in‘Graham‘v. Florida, the Court was confronted with a juvenile sentenced to life
without parole who, whilelon parole for a separate burglary, broke into a house, held the'occur.)ants
at gunpoint while ransackrng the house searchrng for money, and then refused to surrender lead1ng
police on a high-speed chase. 560 U.S. 48 55 (2010) Notw1thstand1ng the severity of Graham ]
offenses, the Court rerterated that “develeprnents in psychology and brain science continue tc')} show
fundamental differences between juvenile and adult minds,” and. therefere, life without p}ardle isa
disproportionate punishment for ju\_/eniles who commit non-homicide offenses. /d. at 68. Instead,

“

~ the Court explained that due to their lesser cuipability, juvenile offenders are “less deserving‘of_

2

the most severe punishments,” and thus, under most circumstances, must be given a “realistic” and

3

7 E.g., Erik Erikson, IDENTITY: YOUTH AND CRISIS (1968); Jeffrey Arnett, Reckless Behavior in
Adolescence: A Developmental Perspective, 12 DEVELOPMENTAL REV. 339 (1992); Laurence Steinberg &

Elizabeth S. Scott, Less Guilty by Reason of Adolescence: Developmental Immaturity, Dzmzmshed
Responsibility, and the Juvemle Death Penalty, 58 AM., PSYCHOLOGIST 1009 (2003)




“meaningful opportunity for release based on demonstrated maturity and rehabilitation.” /d. at 74—
75.

In its third major juvenile séntericing deéision, the Court held that juveniles found guilty of
murder may not be subjected to mandatbfy' life without parole senten¢es. Miller, 567 U.S. at 489.
In cases where a juvenile is facing life without parole, the Court held that the Eighth Amendment
requires an individualized sentenciﬁg heéﬁﬁé, similar to the penalty phése of a capital trial. Id
Again, like iﬁ Roper and Graham, tﬁe Miller Court reiterated that a juvenile’s age and the “wealth
of characteristics and ciféumstgnces a‘_ctendant to it” are r‘nitigating‘ factors thét the criminal justice
sys;tem must, at some point, coﬁsider. Id at 476..8

Féur years’ later, .the Court held that Millér énnounéed a new substantive rule of
constitutional law that applies retroactively. Montgomery, 136 S. Ct. at 736-37. In Montgomery,
the Court was clear that “a lifetime in priébn is a disproportionate sentence for all but the rarest of
children whose crimes reflect “ineparable corruption.”” Id. at 725. Thus, after Montgomery, states
must give juvenile offenders the dpportﬁnity to live.“some years of life éutside prison walls” unless
the state. officials responsible for determining whéther those individuals should be released make
a'ﬁnding based on the totality éf the evidence that the offenders hahveAdé‘monstr’ated b“irrevparable
corruption.” See id. at 736-37.

The South Carolina Suprénie Court embraced these same principles’iﬁ Aiken v. Byars.aﬁd

~ held that the then-existing state sentencing procedures were deficient because they treated adult

8 Justice Kagan, who authored Miller, recently embhasized that the opinion can be summarized in two
words—"‘youth matters”—and that the lesson of the case is that “whoever the sentencer is, has to take youth
into account.” Transcript of Oral Argument at 10-11, Mathena v. Malvo, 139 S. Ct. 1317 (2019) (No. 18-
217). : S : : -
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~and juvenile offenders the same. 410 S.C. 534, 536-37, 765 S:E.2d 572, 573. The Court clarified
that Miller “does more than ban mandatory life sentencing schemes for juVenileSj it establishes an
afﬁrmatiue requirement that courts fully explore the impact of the defendant's juvenility on the
' 'sentence rendered.” /d. at 543, 765 SE2d at 577. The gravity of the Aiken' petitioners’ crimes all
hom1c1des did not affect the need for Juvenile specrfic sentencmg hearmgs d at 537; 765 S E.2d
‘at 573 Instead Aiken requires that a sentencmg authority carefully and thoughtfully con51der[]
the factors which uniquely 1mpede children: (1) the hallmark features of youth 1ncluding
“immaturity, impetuosity, and failure to appreciate the risks and consequences;” (2) the “family . -
and home environment” that surrounded the offender;.(3) the circumstances of the ‘homicide
~ offense, including.'the, extent of the offender’s participation in the conduct and hovi/ familial and
‘ pee"r' pressures may.lhave affected him; (4) the _“incompetenciesj associated with youth—for
example, [the offender’s] inability to deal with police officers or prosecutors (including on a plea
U agreement) or [the offender’s] incapacity to assist his own attorneys;” and (5) the “possibility of
 rehabilitation.” Id. at 544, 765 S.E.2d at 577 (quoting Miller, 567 U.S. at 477-78).°
Looking at these cases as a whole, the following c0nstitutional principles emerge:'
1) Children - are fundamentally different’ from adults in critical ways" that
significantly diminish their moral culpability. :
2) Due to these differences, all proceedings which determine whether they should
be confined for life or rcleased must be different both procedurally and
substantively. = T :
3) The state authority with the power to confine or release a Juvenile offender must
fully consider all of the class characteristics attendant to youth as. well as

individual mitigating circumstances emerging from the person S soc1al history,
and mental and- emotional development.

In light of these recent decisions, many states have recognized the constitutional deficiencies in their
substantive and procedural criminal law and have modified it accordmgly through both judicial and
legislative means. See infra Section 11.B. 2 ii.
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4) A jﬁvenile,offender is presumptively entitled to release on ai demonstration of
maturity and rehabilitation, and only in the rare, exceptional case where the state
establishes that the juvenile is irreparably corrupt, may a juvenile be confined
for the remainder of his life.

Each of these principles has emerged since Stewart was sentenced to life in prison and each applies
retfoactively. They ha\}e also shifted the balanée of the proportionality component of the Eighth
Ameﬁdment toa ‘standar-d that is now much more forgiving to juvenile offenders than the legal
regime in effect at the time of Stewart’s offense and initial sentencing hearing. -

No state ofﬁciai with thé power to confine or release Stewart has eveF'a;;plied these
principles to Stewart’s case. Be.cause the>B0ard (and only the Parole Bbard) now holds fhé key to
his release, _it was required by the Eighth and Fourteenth Amendments_; and the qorresponding
provisions of the South Carolina Constitutioﬁ, to expressly consider the impact of Stewart’s youth
in a-manner consistent with Monigomery and Aillcen.‘ LikeWise, the ALC should hé\we considered
these changes in the law and held that thé Board’s procedures for juvenile offenders were
insufficient. The failures of the Board and ALCA. to do so violated the Eighth Amendment, Article.
I, Section 15 of fhe South Carolina Constitution, and due process under the Fourteenth Amgndment

and Article I, Section 3 of the South Carblina Constitution.

II. THE CHANGE IN LAW IMPLICATED A LIBERTY INTEREST AND PPP’S INADEQUATE
PROCEDURES VIOLATED DUE PROCESS.

A Stewart Has a Liberty Interest in a Meaningful Opportunity for Reledse |
The Fourteenth Amendmént provides that no state shall “deprivne any 'pe'rs'on of l‘ife, liberty,
or property, without dug process of law..” U.S. Const. amend. XIV. The Due Process Clause
protects an individual’s right to both proé_edural and substantive due process. Washingion V.

Glucksberg, 521 U.S. 702, 719-20 (1997). The government violates an individual’}s procedural

12



due‘.process rights when it deprive‘s.them ofa protcc‘ted liberty or property interest, Am. Mfrs. Mut.
Ins. Co. v. Sullivan, 526 U.S. 40, 59:(‘1999), aﬁd an imnaté has a right to due process, protections
if the interest they assert falls Witﬁin the ~imp1'iCiflr.neaning of liberty or if i;t ﬂoWs from an
expectaﬁon "creatgd by state law or ’policiés; Wilkinsén v. Austin, 545 U.S. 209,.221 (2005). ThlS
interest must also be greater £han' a “mere hdpe,ﬂ” ‘Greenholiz. v.‘]nmlaites of Neb: VIPenal & Corr.
Complex, 442 U.S. 1, 11 (1979), mez;ning thét pafole procedprgé that éliminate all hopé of release
trigger due process, see Swarthout v. Cooke, 562 U.S. 216, 220 k201 1') (péf cugiém). |
As a matter of state constitutional iéw, when the fgroié Board relies on procedures that fail
to take account of all legally mandated inff;rmation, those prééedures inffiﬁgé on inmétes; li'berty
interests. Cooper v. S.C. Dep't of Prob., Parole & Pardon‘Servs., 377 S.C. 489, 499, 661'S.E.2d
106, 111 (2008). In a similar vein, when the courts or the legislature announce substantive changes
to the law that “affect[] an fnmate’é sﬁbstanti’al persohal right to . - . correct parble review,” those
changes implicate due process. See Barton v.-S.C, Dep't of Prob., Parole & Pardon Servs., 404
-S.C. 395, 413, 745 S.E.2d 110, 12Q (20‘13)', In'both scenarios, the South Carolina Suﬁreme Court
has recognized that a parole denial js not “routine” and this Court therefore has j‘urisdiction'té
evaluate the constitutionality of the Parole Board’s procedures. |
Juvenile ro'ffenders serving parole-eligible life sentences, unlike adults, have a right to

parole—a “meaningful opportunity” to be released and spehd “some years of li‘fe outside prison
walls”—so long as they demonstrate that do r'10t' fall into the very small-group éf incorrigible,.
irreldekemable persons. See Graham, 560 U..S. at 75; Montgomery, 136 S. Ct. at 737. The changes
in constitutional law applicable to juvenile*séntencing detailed aboy»e’ implicate constitutionally

protected liberty interests in two ways: (1) they 4i_ctlen‘tiﬁed a new range of légally mandatory
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vinformation that decision-makers must consider before condemning juveniles to die in prison, see

Céoper, 377S.C. at 499, 661 S.E.2d at'111; and, (2) they brougilt about substantive changes to the
law that affects juvenile lifers’ “substantial pcrsohal right” to have a décision-maker consider
.youth, see. Barton, 404 S.C. at _4’13f14.,' 745 S.E.2d at 120.

Stewart was sentenced to life‘ with the pqssibility of parole in a different legal era, when
juveniles chaiged with murder were legally .ind.istin;g'uishable from.adults. That is no longer fhe
- case, and as-a matter of law, children"are nbw' “constitutionglly diffefent” for sentencing and
release purposes.'? It follows, then, that like jﬁvenilés who are charged with murder post-Millef;
and Aiken, who are entitled to hearings that are procedurally and substantively different from adult
hearings, juveniles who were senten'c‘ed for the same crimes pre-Miller and Aiken are also entitled
to hearings thvat aré 'proce‘duvrally qnd substantively diffe"rent‘from adult hearings. South Carolina
has chosen to put the exclusive i{ey to ‘Fheée juvenile offenders’ release in the hands of th‘ev Parole
Board, and'thus it must modify both »its pr‘oceau.res énd criteria fo-r‘release to éorhply 'With the
Eighth Arriend?ﬁent principles described previously. T-he. Board’s failure to do sé’ violates due
process. . |

B, The Process that AStew.art is Due_ |
If a given state pfocedure implicateé an inmate’s liberty interests, prbcedural due proéess
requires that the state provide sufficient process in order to fully protect the intérests at stake. See
Mathews v. Eldridge, 424 U.S. 319, 323 (19765. In Wéighing thé‘ adequacy of existing procedures,

courts must balance three factors: (1) the individual liberty interest at stake; (2) “the risk of an

1% Since the Aiken decision, 27 juvenile offenders have been convicted of murder in South Carolina. Of
those, two have been sentenced to life without parole and the remaining 25 received an average sentence
length of 39.46 years—more than seven years fewer than.Stewart has already served. .
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erroneous deprivation of such interest through the procedures used, and the probable value, if any,
of additional or substitute procedural safeguards;” and, (3)the government's interest in
- maintaining the existing procedurés. See id. at 335.

I Stewart’s Interest ina Pdrole Process that Gives Him a Meaningful
Opportunity for Release is Weighty

“Freedom from imprisonment—from restraint—Ilies af the heart [of duer process].”
Zadvydas v. Davis, 533 U.S. 678, 690 (2001); see also Foucha v. Louisiana, 504 U.S.' 71, 80
(1992). A juvenile serving a parole-eligible life sentence suffers a “grievous loss” equival‘en‘; to
the interest impliéated by parole ‘revocation when, despite evidence of rehabilitatioh, they are -
denied parole. Cf. Morrissey v. Brewer, 408 U.S. 471, 482 (1972).. This is because, as described
above, a juvenile serving a life sentence has -a right to parole—to freedom from continued
government re':straint—unless‘ they are i.ncorrigible‘ See Montgomery, 136 S. Ct. gt 733-34; Miller,
567 U.S. at 479-80. Whereas n'on-juvenilé offenders have at most aﬁ interest in the possibility of
parole, all but the most .irredeem,able juvenile offenders have been promised their eventual
freedom—th question is when and not if. Ju\'/enile offenders who appear at their parole hearing’
rightfully expect that they will be released, and therefore, their liberty interest is weighty. The
decision to deny parole to a juvenile serving a life sentence, the decision “whether the [pefson]
.Will Be’ free or in prison, is a matter of obvious greét fnoment” to the juvenile. See Wo}ﬁ‘ v,

McDonnell, 418 U.S. 539, 560 (1974).
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2. PPP l’S Citrren't Parole Review Process Produces'arvz .Un‘ctcceptably High‘
: Number of Incorrect Parole Denials for Juvenile Offenders and the Costs
of Implementing a More Accurate Systems Are Minimal
I. The C urrént Procedural Shortcomings.

Stewart’s case illustrates the Board’s prr)Cedural shortcomings in light of Roper, Graham,
Miller, and Montgomery. The‘ Board’s position before the ALC was‘ that it need only do three
things to comply With procedural due process, regardless of the juvenile status ot‘ tiie person
appearing before it: (1) nqtify the putative parr)_lee‘of its findings of fact and conclusions of law,
separate from one another; S.C. Code Ann. § 1-23-350; Cooper; 377 S.C. at 500, 661 S.E. at 112;
(2) consider the statutory guidehnes a requlrement that may be fulfilled by simply putting in
writing the words “we consrdered the guidehnes ” Cooper, 377 S. C “at 500, 661 S E. at 112
(referring to S.C. Code Ann. § 24-21-640), and, (3) consider any factors written in its parole jforrn
(there are currently iixteen), which may alsci be fulfilled with a similarly formulaic written
acknowledgement, id. |

In practice, the process ié mechanistic, with no room for meaningful consideration of youth,
much less meaningful consideratiqn.- The Bt)ard holds a brief hearing where the juvenile offender
may or may riot have counsel (ir other rérireséntatiVes and supporters preséirt. Séel R. pp. 317-22.
Most hearings.last five to ten minutes, but in some cases the putative parolee gets far less time.
The deliberations following the_ hearing can be éxceptionally short, évéii where the persori seeking
release has given a robust pre‘sentation. The “deliberations” at Stewart’s most recent héaring, for
example, l_asted forty-three seccindé vyhich involved no discussion of the merits of hia application

and only the length of time for the members to vote. Parole Hearing of Stewart Buchanan

(November 18, 2018); see also R. pp. 321-22. At the conclusion of a hearing, the members of the..
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Board vote and- announce their dee_ision to granf or.denly ‘parcl)le. Several days after a denial, the
" Board sends ‘a_form letter, to the juvenile offender w}th a list-of reasons for the denial. In Stewart’s
rhest recent denial, for e%arflple, the Beard ?isted three ﬁnding‘s—all immutable charac;teristics
- . concerning the offense that,Stewart cofnmitted as a juvenile. R. p. 316. All eighteen of Stewart’s
~ parole denials have been .base'd on the same reason: “the nature and seriousness of the o_ffense."’11
. Nowhere in its decision. did the Board-address any of the factors tﬁat the Supreme Court'has
emphasized differentiate juvenile.offenders from adult offenders. This “process” is insufﬁcient\
because it does not guaeantee that the Beard will give Stewart’s youth and rehabilitation their
constitutionally correct weight.'? ' |
‘M'oreover,v a decision from the Board that. purpOrts to have considered youth but that is
silent on the question is arbitrary and capricious. See Cooper, 377 S.C. at 500, 661 S.E.2d at 112

(where there was no evidence that the Board considered the legislatively-mandated parole facfors,

holding that the parole denial was arbitrary and Capricious). The Board’s po‘sition—that'it may rely

' Fifteen out of eighteen of Stewart’s parole dénial l'etter's cited the same three reasons using virtually the
same form language: (1) “nature and seriousness of current offense,” (2) “indication of violence in this or
previous offense,” and (3) “use of deadly weapon in this or previous offense.” See R. pp. 299-316. Reason
(1) was cited by the Board every time it has denied Stewart parole and reasons (2) and (3) were each cited
in the last fifteen of Stewart’s parole denials. R. pp.. 299-316.

12 In fact, there is reason to fear that the Parole Board's current practice makes it disproportionately harder
for juveniles to receive parole. The Board uses the COMPAS risk assessment in making their decisions.
- COMPAS's General Recidivism Risk and Violent Recidivism Risk scales both consider age at the first
offense as a factor increasing the risk that they will reoffend. Tim Brennan & William Dieterich,
Correctional Offender Management Profiles for Alternative Sanctions; -in ' HANDBOOK OF RECIDIVISM
RISK/NEEDS ASSESSMENT TOOLS 55-56 (Jay Singh ef al. eds. 2017). Consequentially, the risk assessment
systematically over-predicts recidivism among people seeking parole who are currently over age 44. Sharon
Lansing, New York State COMPAS- Probation Risk and Need Assessment Study, CRIM. JUST. RES. REP. 14
(Sept. 2012) (finding that COMPAS over-estimated risk “for cases involving offenders age 44 or older with
. differences generally spanninig up to.12 percentage points” and explaining that the over-estimation “of the
likelihood of rearrest for older-offender cases may be due in part to the fact that the importance of criminal
history as a predictor diminishes-as an offender ] age increases - as he or she ¢ ages out’ of offendmg”)
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solely on the immutable characteristics of the original offense and pay no attention to the “critical”
developments in Stewart’s behavior post sentencing—effectively disclaims any need to give
juvenile offenders guidance about what they can and should do to improve their chances for parole.

See Greenholtz, 442 U.S. at 15. This myopic focus in practice undermines one of the primary

#

objectives of parole: to incentivize incarcerated people ti) invest in rehabilitation and refrain from
poor behavior while imprisoned.
ii. How the Board’s Procedures May Be Improved

The chiéf aim of due process with respect to factfinding is to “ininimize the risk of
erroneous decisions.” Id. at 13. Accordingly, the quality of the process should be proportional to.
the importance of the need to reduce the relevant error. Id. Therefore, in the context of a juvenile
serving parole-eligible life with a weighty interest living some time outside prison walls, the cost '
of maintaining a process that does not give full consideration to legally relevant, ‘.‘reliable,'
probative evidence [is] particularly.high.”‘See Bd. of Prnbation & Parole v. Scott, 524 U.S. 357,
365 (1998). Because the Board’s current mechanistic process for 'ré\iiewing juvanile‘offenders
does not meet the aliove standards and thus violates the Due Process Clauses 0f both thé Federal
: ann. State Constitutions, this Court -could rule that it be immediately discontinued and allow the
legislature to prescribe the remedy. Altei*natively, this Court has the authority to gielineate the
remedy. -' |

.In ofher jurisdictions, courts have held that adult parole procedureé are insufficient to
accurately protect juvenile offenders’ liberty interests. For example, in Miséouri, a federal district
court, looking to Miller and.Montgomery, held that the state’s practiceu of denying juvenile

offenders parole based on the “circumstances of the offense” violated Miller’s central tenet
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regarding rehabilitatio’n and m,a(turity._Seie Brownv. 'Precythe; No. 2:1 7-CV-04082-NKL, 2018 WL |
4956519, at *9 (W.D. Mo. Oct. 12, 20i 85. Similarly, a federai district court in North Carolina held
that the state’s prison release procedures were inédequate foi juvenile offenders because the
officials making release determinations did not cpi15ider the diminished culpability of juvenile
offenders by distinguishing the review process of juveniles from that of adul’;S; Haydeii v. Keller,
134-F.Supp.3d 1000, 1009 (E.D.N.C. 2015). In géneral, a f)arole board’s cursory éxplanations have
been found to be insufficient and lacking, especially when the board oniy directly addresses
immutable charécteristics suéh as the nature and circumstances of the offense. See Brown, 2:17-
CV-O4082-NKL, 2018 WL 4956519, at *9. |
State legislatures have also amended their parole statutes in the wake of the Graham
trilogy. Po‘r example, Arkansas, Califoi*-nia, thg:District i)f Columbia, and West Virginia now
~ require théir parole l?oa'rds to speciﬁcgilly consider juvenile offgnders’ “hallmaik features of
youth,” “diminished 'ciilpability,” and subsequent growth and maturitS/ since being ’incarcerated.”
Ark. Code Ann. § 16-93-621; Cal. Penal Codé § 4801; D.C. Codc Ann. § 24-403.03; W. Va. Code
§ 62-12-13b; see also Conn. Gen. Stat. § 54-125a (providing similar guidance); $.B. 1008, 80th
Leg. Assemb., Reg. Sess. (Or. 2019) (as paéSed By the Oregon Séneiterand House) (adopting similgr
guidance). Illinois passed a similar statute last year, and the guidelines for Rhode Island’s parbie
~ board require it to consider youth. AH.B. 0531, 100th Cien. Asserriiq., Reg. Sess. (ill. 2.019); RI

‘Parole Board, 2018 Guidelines § 1.5(F)(2), Iittp://www.paroleboard.ri.gov/guidelines/ UPDA‘T‘ED '

13 Alternatively, other states have given these juvenile offenders resenfencing heaiings Whe’re a judge
, considers these same factors related to youth. Colo. Rev. Stat. Ann. § 18-1.3-401; N.D. Cent. Code Ann. -

§ 12.1-32. :
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%2OPB%2OGuidelinés%2(.)2q01 8v2.pdf. AH of tﬁese legilslative enactments réﬂehc.:t the foundational
principles upon whi‘ch the Court’s ruling in Miller was based. See Miller, 567 U.S. at 477.

Many of these states have boﬁowed extehsively from the Supreme Court’s language and
legal framewofk. In fact, the West Virginia and Californig statutes and the Rhode Island guideliﬁes
directly address the importance of béing co:mpliarit with the case 1a§v immediately following either
the importance of Consideﬂng a juvenil%: offender’s diminished culpability, meaningful
- opportunity to obtain release, hallmark featufes of youth, or subsequentrgrowth and maturation.'*
MoreQ\}er, the West Virginia legislature specifically noted that the purpose of its juvenile offender
amendments was to “establish parqle revi_ew mechani;ms for juveniles sentenced in adult court . . .
in line with the meaning and spirit of” R.oper,“ Graham, and Miller. H.B. 4210, 81st Leg., Reg.
Sess. (W. Va. 2014): In California and Arkansas, fhe legiélatures cited Miller when egi)ressing the
‘intent and need reépectively for their legislation. S.B. 294, 91st Geﬁ. Assemb., Reg. Sess. (Ark.
2017‘); S.B. 260, 2013-2014 Leg., Reg. Sess. (Cal. 2013).

Some states have also guaranteed a right to counsel for quenile offenders who become
eligible for release on parole. In Oregon and ‘COnn.ecticut, for example, a juvérﬁle offender has the

right to appear with counsel‘at his or her hearing and indigent juvenile offenders are guaranteed

4 E.g., Cal. Penal Code Ann. § 4801 (“[Tlhe board, in reviewing a [juvenile offender’s] suitability for
parole pursuant . . . shall give great weight to the diminished culpability of youth as compared to adults, the
hallmark features of youth, and any subsequent growth and increased maturity of the prisoner in accordance
with relevant case law.”); W. Va. Code Ann. § 62-12-13b(a) (“the parole board shall ensure that the
procedures governing its consideration of the person's application for parole ensure that he or she is
provided a meaningful opportunity to obtain release and shall adopt rules and guidelines to do so that are
consistent with existing case law”); R.I. Parole Board, 2018 Guidelines § L5(F)(2) (“When a [juvenile
offender] becomes eligible for parole . . . the Parole Board shall ensure that the procedures governing its
consideration of the person’s application for parole make certain that he or she is provided a meaningful
opportunity to obtain release and shall adopt rules and guidelines . . . that are consistent with existing case
law.”). ‘
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‘court-appoinfed cbunéei. C‘on‘n. Gen. Stat. Ann..§ 541;125a(f)(3); Or. Rev. Stat. § 420A.203(3)(b).
In the District of Columbia and Arkansélé, counsel is permitted to speak on ‘the offender’s behalf,
while Connecticut allows counsel td submit evidence at the hearing. Ark. Code Ann. § 16-93-
621(b)(3); Conn. Gen. Stat. Ann. § 54-125a(f)(3)(B); D.C. Code Ann. § 24-403.03(5)(2).

In light of the legal de;/elopments that have éccurred over the past two (iecades and looking
to the example of stateé that have already acted, PPP can reform its parol¢ determination
procedures and become compliant with the Court’s (iirectives by doing the following:

1) Before a scheduled parole hearing, a juvenile offender should be provided with
counsel to review his or her case to present before the Board. And, if the juvenile
offender chooses, the designated counsel should be allowed to present the
offender’s case before the Board.

2) At the hearing, there should be a designated time at which the Juvemle offender
may present evidence of maturity and rehabilitation.

3)A presumptlon in favor of release should apply at the parole hearing. The vast
majority of juvenile offenders will be able to demonstrate maturity and
rehabilitation. See Montgomery, 136 S. Ct. at 733-34; Miller, 567 U.S. at 479—
80. Thus, only when a juvenile’s prison record establishes that they are one of
“the rarest of children” whose behavior reflects “irreparable corruption” should
the Board deny parole. See Montgomery, 136 S. Ct. at 725.

4) If the Board denies parole to a juvenile offender, the Board must provide a
written explanation for its denial, which includes findings of whether the
juvenile offender demonstrated maturity and rehabilitation and reasoning for
why any such demonstration was not sufficient for the offender’s release.

5) If the Board dénies parole to a juvenile offender, he or she should have the right
to appeal the merits of the Board’s decision to the ALC, which in turn should
have be authorized to review the Board’s negative determination de novo.

These procedures would ensure that the Board adequately considers a juvenile offender’s
maturity and rehabilitation in line with decisions from the United States Supreme Court and
Supreme Court of South Carolina. Furthermore, in the event of a parole denial, the juvenile

offender has some assurance that the Board’s determination was based on incomplete maturation,

giving the incarcerated person a reason to continue to reform, and in the case of an erroneous
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determination, the juvenile offender has a written record from whiéh an appellat¢ body can mére
readily correct the error. Additionally, the right td counsel provides juvéniie offenders with the
requisite represéntation that they would havé had at their ori;ginal sentenging hearings. J uvenile
offenders like )Stewart had a sentencing hearing that failed to consider the “hallmark features of
youth” and this subsequent parole hearing is meant to co'rr‘ect this prior wrong. Because these
juvenile offenders would have had a right to counsel at their initial serifeﬁcing héarings, that same
right should be provided now during this ’corrective process. Lastly, it is imperative that the risk
of a wrong decision is minimized when the weighty interests in cases like these are at stake.
Therefore, a juvenile offender WhOl is denied parole should have the right to apbeal the Board’s
decision to the ALC, which may review ’that decision using an “abuse of discretion” standard in
order to ensure that the Board ﬁas no;t made an a%bitrary determination.

3. There is Virtually No Governmental or Public Interest in Maintaining the
Existing Procedures '

PPP has no legitimate interest in preserving procedures that produce unconstitutional
outcomes. See inﬁa Section II1. Moreéver_, the costs‘ of implementing _these additional parole
review requirements for PPP are r__elativcly minimal.

Stewart and similarly éituated juvenile offehélers have a weighty liberty interest ip a
meaningful opportunity for release where they can. adequatelj demoh‘étrate maturity and
réhabilitation. -The suggested guidelines in Section II.B.2.ii. would ensufe tha;[ these individuals
are no longer subject to procedures that disproporfionately i)roduce erroneous parole denials for

juvenile offenders.
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I, THE BOARD’S FIFTEENTH PAROLE DENIAL BASED SOLELY ON AN OFFENSE THAT WAS THE
'PRODUCT OF THE TRANSIENT QUALITIES OF "YOUTH, IN THE FACE OF OVERWHELMING
EVIDENCE OF REHABILITATION, VIOLATES THE CONSTITUTIONAL PROHIBITIONS ON CRUEL

AND UNUSUAL PUNISHMENT IN THE EIGHTH AMENDMENT AND THE SOUTH CAROLINA

. CONSTITUTION. R o o . -

A Article [ Section 15, of the South Carolina Constitution Requires a More Searching
* Proportionality Review than the Eighth Amendment

The Eighth Amendment tq‘ the Urllit_ed’State’s‘ Constitution provides: “Excessive bail shall
not Be fequifed, nor e'gé’essive ﬁﬁes' impo,s‘ec'.l,'nor zc-:r-ue'l and unusual Puqishments inflicted.” U.S.
Const. amend. VIIL In inter?re_ti.riigv the scbpe of thi;, améndment, the United Stéfes Supreme}Cou‘rt :
haé’looked to the original meaning of _’che phrase “c_:rqel and unusual” and cc;ncluaed that at-the
_ time the amendment wa's ratified, the phrase ‘was _“directéd against punishments .. .
disproportionate fo the offense involved.” Gregg v.-Georgia, 428 U.S. 153, 169 (19,76,).,'_I§ecau.se
the concept of “disproportiohate punishfnent” is not “st_atic,” the Court’s analysis under the Eighth '
Amendm.er_lt’r‘equireslan aésessment of moral culpability in light of “the evolving standards of
decency that mark the progress of a maturi‘ng society.” Id. at 1:72'~_73 (Quoting_T }?op v. Dulles, 356 |

- U.S. 86, 101 (1958)).' This standard and the United States Supreme Court opinions applying it -

"5 The Court has repeatedly held that various forms of punishment that are disproportionate to the naturé of
the alleged offense violate the Eighth Amendment’s evolving standards requirement. For example, in
Weems v. United States, the Court looked to the history of the Eighth Amendment and the legislative debate
that preceded its enactment and in light of that, held that-a punishment of twelve years in irons at hard labor
was unconstitutionally excessive for the crime of falsifying public records. 217 U.S. 349 (1910). In Trop v.
Dulles, the Court held that the Army could not, consistent with the Eighth Amendment, expatriate a person
convicted of desertion because to do so would subject the person to a punishment “decried by civilized
people. 356 U.S. at 100-01. And in Robinson v. California, the Court invalidated a Los Angeles statute that
criminalized narcotics addiction- because “in ‘the - light of contemporary knowledge,” the statute
impermissibly punished innocent conduct in violation of evolving standards. 370 U.S. 660, 666 (1962); see
‘also Manning v. Caldwell, 930 F.3d 264 (4th Cir. 2019) (en banc) (invalidating a municipal ordinance that
criminalized posséssion or consumption of alcohol by a person declared a “habitual drunkard™).
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“set[] the floor for indiyidual rights while the state constitution establishes the ceiling.” State v.
Forrester, 343 S.C. 637, 64344, 541 S.E.2d 837, 840 (2001).

In interpreting the state consﬁtutign, the South Carolina Supreme Court has followed a
similar mode of constitutional analysis. Where the language‘in the South Carolina Constitution
differs from the language in the federal constitution, an appellate court’s ihterpretative task is to
determine whether the stafe ponstitution “provide[s] greater protection than the federal
Constitution.” Id. at 644, 541 S.E.2d at 840. This mode of analysis first looks to any textual
differences between thé two documents and clues from state legislative history. See id. at 64447,
541 S.E.2d at 840-42. The next step is t; survey parallel language in other states’ constitutions
and, where other states héve llangﬁage similgr to that in the South Cafqlina Constitution, any
judicial opinions interpreting thé.t language. Finally, the apﬁellate court should consider_whether
any newly proposed i‘nter'pretatién of the state constitution is consistént With past precedent. /d. at
645-48, 541 S.E.2d at 841-42. Applying thét methodology here, it is clear that the language of

“Article I, Section 15 of the South Carolina Consfifution sweeps more broédly than the language in
the Eighth Améhdmént and that as a matter of state constitutional law, the Board’s repeéted parole
denials have rendered SteWart’é sentence‘unconstitutionally disproportionate.

- 1. The Text of the State Constitution is 'Broader.T han That in the Federal
Constitution '

Article I, Section 15 provides, in relevant part: “Excessive bail shall not be required, ﬁor
shall excessive ﬁﬁes be imposed, nor shail cruel, nor corporal, nor unﬁsual pﬁnishment Be inflicted,
nor shall Witne‘sses be unreasonably detained.” S.C. COI:IS'[. art. 1§ 15; ¢f/. U.S. Const. amend. VIII
(“Excessive bail shall not be required, nor 4excessive fines imposed; nor cruel and unusual

punishments inflicted.”). As a matter of plain language interpretation, the differences between the
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South Carolina and federal consfitutions are significant. First and most obviously, the drafters of
the South Carolina constitution‘elected to use a disjunctive framing, While the federal constitution
is.co'njunctive. In .standar.d Englieh _usage, a disjunctive in&icates alternatives. .This difference
suggests that the South Carelina conetitﬁt‘ion prevides more protection tﬁan its federal counterpert:
apunishment.need enly be eruel or unusual, not both, to violate the state constitution. See Jennings. |
- v. Jennings, 401 S.C. 1, 11-12, 736 S,E.Zd 242, 247 (201_2) (Toal, C.J., eoncﬁrring); see also -
Comrhentary to 1998 Amend., Fla. Const. art. 1 §.17 (explaining that the Florida legislatufe
amended the state constitution by substituting the wolrd “and” for “or” because the “change
conforms-the prohibition with the 'pérallel statement in Vthe federal coris;eitution’." and “also raises -
“the bar on the part of a defendant by requiring proef of both prohibitions rather than one or the
-other”); People v. Bullock, 485.N.W.2d 866, 872 (Mich. 1992); People v. Anderson, 493 P.2d 880, |
885 (Cal. 1972) (en banc), supierse_de’d by Cal. ACo'nst. art. 1 § 27. Grammﬁtically, then, as a matter |
of state law “[t]he prohibition ef punishment t‘hat is unusual bﬁt ﬂot necessarﬂy cruel ceirries an
impli“cation that unusually exces‘éive :‘imp_risonment is included in that prohibition.” Bullock, A485
N.W.2d at 872; see also Andei;son, 493 P.2d at 8é5 (“[Tlhe delegates_modiﬁed the California
i)revision before adoption to substitute the disjunctive ‘or’ for the conjunctive ‘anei’ in order to
establish their intent that both cruel punishments and unusual punishments be outlawed in this
state.” (footnotes omitted)). |
' The conclusion that Article I, Section 15 sweeps more broadly than the Eighth Amendment
‘is reinforced by the fact that the‘ South Carolina Constitﬁtion'includes three distinct categories.of ‘. )
punishment that the drafters under'stoed‘ to be uﬁconstitutional: cruel punishment; corpefal

punishment; and unusual punishment. This drafting form is unique among the constitutions in all

25



American jurisdictions, includ‘ing those that prohibit cruel or unusual punishments.'® Thé choice
.to. iist punishments, one more specific and two more genéral, all separated by disjunc:tives, is a
texiu’al indication that the drafters contemplated the p_rohibition of three distir_lct categories and that
. the prohibitioné should therefore be read broadiy. Seg Aliv. Fed. Bureau of Prison@ 552 U.8. 214,
225 (2008) (rejecting the narrowing principles of ejusdem generis and noscitur a:vc')ciis as applied
to a statutory phrase that. “is disjunctive, }Vith one specific and one general categqry” | and
concluding that, as a textual matter, the contested phrase had to be broadly construed). |

. The limited législative history that is:‘;wailable confirms this reading of the constitﬁtion.
The precursor to the cruel punishment provi;ion first appeared in the South Carolina constitution
in 179.0, which provided that “[e]xcesé‘ive bail shall not be required, nor excessive fines imposed,
nor cruel punishments inﬂictéd.” S.C. Cdnst. ért. IX § 4 (1790); see also id. (1861) (same); S.C.
Const. art. IX § 5 (1865) (same). Then, in 1895 whité Democrats calléd a constitutional convention

to rewrite the reconstruction-era constitution in an effort to disenfranchise newly freed African

1 Compare S.C. Const. art. I § 15 (“nor shall cruel, nor corporal, nor unusual punishment be inflicted”)
‘with, e.g., Ala. Const. art. I § 15 (“excessive fines shall not be imposed nor cruel or unusual punishment
inflicted”); Ark. Const. art. Il § 9 (“nor shall cruel or unusual punishments be inflicted”); Cal. Const. art. I
§ 6 (“nor shall cruel or unusual punishments be inflicted”); Haw. Const. art. [ § 12 (“nor cruel or unusual
punishment [shall be] inflicted”); Kan. Const. Bill of Rights § 9 (“nor cruel or unusual punishment [shall
be] inflicted™); La. Const. art. 1 § 20.(“No law shall subject any person to euthanasia, to torture, or to cruel,
excessive, or unusual punishment.”); Me. Const. art. [ § 9 (“nor [shall] cruel nor unusual punishments [be]
inflicted”); Md. Const. art. 9002 §25 (“nor [shall] cruel nor unusual punishment [be] inflicted”); Mass.
Const. Pt. 1, art. 26 (“No magistrate or court of law shall . . . inflict cruel or unusual punishments.”); Mich.
Const. art. I § 16 (“cruel or unusual punishment shall not be inflicted”); Minn. Const. art. 1 § 5 (“nor [shall]
cruel or unusual punishments [be] inflicted”); Miss. Const. art. [T § 28 (“Cruel or unusual punishment shall
not be inflicted.”); Nev. Const. art. [ § 6 (“nor shall cruel or unusual punishments be inflicted”); N.H. Const.
art. I § 33 (“No magistrate or court of law shall . . . inflict cruel or unusual punishments.”); N.C. Const. art.
1§ 27 (“nor [shall] cruel or unusual punishments [be] inflicted”); N.D. Const. art. I § 11 (“nor shall cruel
or unusual punishments be inflicted”); Okla. Const. art. IT § 9 (“nor [shall] cruel or unusual punishments
[be] inflicted”); Tex. Const: art. I § 13 (“nor [shall] cruel or unusual punishment [be] inflicted”); Wyo.
Const. art. 1 § 14 (“nor shall cruel or unusual punishment be inflicted”). - :
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Americans. See D. D. WaHace, Tke South Carolz'ﬁa Constitutional Convention: of 1895, 4
SEWANEE REV. 348, 350-51 (1896) (explaining that the purpose of the 1895 convention was “to
take time by the forelock, and disenfranchise the negro before the next election”); see also Journal )
of Proceedings, South Carolina Constitutioﬁal Convenﬁon, at 443—44 (1895) (statement of B.R.
Tillman) (describing the 1895 convention as directed at rewriting a constitution that placed white
men “under the rule of our ex-slaves™). When the members of the 1895 convention met, the newly
‘admitted western states—most of which had adopted a disjunctive phrasing of the prohibition on
cruel or unusual punishments—provided “constitutional models” that “reflected a concern on the

part of their drafters not only that cruel punishments be prohibited, but that disproportionate and
‘unusual punishment‘s aﬂso be independently proscribed.” Anderson, 493 P.2d at 884-85.
Unsurprisingly, the drafters of thé 1895 constitution did not follow those constitutional models
and instead adopted the following language in Article I, Section 19: “Excessive fines shall not be
imposed, nor cruel and unusual punishments inﬂictec‘L nor shall witnesses be unreasonably
detained. Corporal punishment shall not be inflicted.” Journal of Proceedings, So'uth Carolina
Constitutional Convention, at 136 (first reading); id. at 277 (final reading).

In the late 1960s, however, the General Assembly formed a Committee to Make a Study
of the South Carolina Constitution of 1895. Final Report of the Committée to Make a Study of the
South Carolina Constitution of 1895, at 10 -(June 1969) [hereinafter Final Report]. The purpose of |
the Committee was to. “strengthen the [constitution] and render it capable of meeting modern needs
and fufuré exp¢ctations.” Id. at 8. On September 15, 1967, the members of the Committee assigned
to the Declaration of Rights met to discuss what became Article |, Sec,ti-on 15 (former Sections 19

and 20) and decided to substitute the disjunctive “nor” for the conjunctive “and.” They compared
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the South Carolina Constitution to the Model C‘(‘)nstitkuvtion17 and although “[t]he cdmlinittee fully
agreéd that the protections provided in fhese sections should remain,” they settled on combining
the sections and rewording the\language. Book I, Proceedings of the Co_mmitteé‘" to Make a Study
of the Constitution of South Caroliné, 1895, at 11 (Aug. 25, 1966-Dec. 29, 1967); see also Final
Report at 19 (no‘ting the Corﬁmittee’s intent to “modernize the laﬁguage “in lAfticlé: 1§15). The
drafters explicitI-y decided “to accept the recommendation of the Model, but to make tWAo- additions:
retain the restriction on using corporal punishment and retain the protection for witnesses.” Book
I, Proceedings of the Committee to Make a S;tﬁdy Qf the Constitution of South Carolina, 1895, at
RI - |

The Committee’s‘ decisions, to adopt fhe Model Constitution and to include a separate
prohibition on corporal punishmént are sigr;iﬁcant. The Model Constitution and the 1969
amendments were drafted against the backdrop of the Eighth Amendment and the United States
Supreme Court cases interpreting it. See MODEL STATE CONSTITUTIOI;I at 35. From the early 1960s,
when the Model Constitution was drafted, ‘to the late 1960s, vyhe;n the Soqth Carolina amendments
were drafted, there was a nationwide expansion of rights for criminal defendants, and especialiy
criminal defendants and juveniles in state court proceedings. See, e.g., In re Gdult, 387 US. 1
(1967) (extending due brécess to juvenile proceedings); Ker v. California, 374 U.S. 23 (1963) ‘

(incorporating the Fourth Améndment); Robinson, 370 U.S. 660 (incorporatihg the FEighth

17 The Model Constitution was an effort to offer states a plan of government premised on civic responsibility
and based on a review of the language in state constitutions in effect at the time of its drafting. See
Introduction in MODEL STATE CONSTITUTION (6th ed. 1963). The cruel and unusual prohibition’ in the
Model provided: “Excessive bail shall not be required, nor excessive fines imposed, nor cruel or unusual
punishment inflicted.” Id. at 33, section 1.06(b). At the time the Model Constitution was drafted in 1963,
all states other than Illinois and Connecticut had prohibitions on cruel or unusual punishment in their
constitutions. /d. at 34. )
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: | 'Amendmentl). The f;;:t ‘thaf the South Caréiina '&fafters looked to the Model Cénstituti’o;l 1S an
“indication, then, that the drafters in 1969 aﬁd the Votg_rs._in 1971 were intentidhally-.adOpting a
‘c’:onstituti'on with niére fobust protections for priminal defendants. The dr.afters’ decision to retain
the speciflc prohibition against corporal . éﬁnishment, which goes further thaﬁ the ‘Eighth
" Amendment and the M'odelﬁ Cbnstitﬁﬁo’n, 1s anothgf indication of the same legiSIati{/é intent.
' Mdreovér, this inference is reinforced bS/ othe_; amel'ldfn'entsl tjhe .Comrnittee undertook at fhe samie
time, which the Sup;eme Court. of South Carolina has interpreted as .“offer_ing. a higher level‘ of...
protecti:)n” t_han the fedéral constitution. See Fi orrester, 343 S.C. at 647, 541 S.E.2d at $42.
| vIr'l .si‘lm, the ;elfnendments that_ gafze rlseto fhé':cument form of Article I, Section 1.5‘ wére pért
'_ of a sweeping set of reforms inténdea tolibéralize tﬂ_e 1895 Constitutiori and expand protections.
- for criminal defehdants. Together, the text bfArtici_e I Section 15 and the legislative history that -
gave rise to that text “favor[] an interbretatidn offering a higher level of . . . protegtioﬁ than the
.[Eighth] Amendmént.” S’ee zd As thg'Mibﬁigan Supreme Court reasoned, “[w]hgtever fhe legal
terms “cruel’ and ‘uﬁusual’ were un'derstooctift‘o rﬁean \in 1791 when the Eighth Amendment was
ratiﬁed%or in 1689 when ifcs ant.eceQ’ent,‘vth.e.'En'gl'i_sh Bill of Rigﬁts; was adopted,” Ey the 1960s‘ ;
(when Michigan and South -‘Cérpliﬁa ‘amended their vconstit}utioris), “those words had been .
interpreted and undef'stdod b}; the United States Sl}préﬁé Coﬁrt ... formore fhah half a century to
‘include aprohibition on grossly‘dispfdportid.rié}te sentences.” Bulloék, '4_8.5 N.W.2d at 873 (citing
Weems, 217 U.S. af 36l6‘—67Aand Harmeliﬁ V. j\;ichigan, 501 U.S. 957,-1010—‘11 (1991) (White, J., -

dissenting)).
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2. Other States Whose Consti‘tutions Have Disjunctive Pimishmeni Clauses Hﬁvé
Interpreted Their Constitutions as Requiring a More Robust Proportionality
Review Than What the Eighth Amendment Demands
Eighteen states other than South Caroli'n.ét‘-us‘e' “or” or “nor” instead of “and” in their
constitutional prohibitions on forms:of punishment. Of 'tho'se eighteen, courts in sev-en states have
interpreted their constitutions as réquiring amore searching proportionality review than the Eighth
/ Amendment.'® See Ander;von, 493r P.2d af 884—87 (California); State v. deley, 656 S0.2d 973, 977
(La. 1995); State v. Dobbins, 215 A.3d 769, 784 (Me. 2019); Diatchenko v. Dist. Att’y for Suffolk
Dist., 1 N.E.3d 270, 283 (Mass. 2013); Bullock, 485 N.W.2d at 872 (Michigan); State v. Vang, 847
AN.W. 2d 248, 263 (Minn. 2014); .}ohnso_n V. Stcﬁe, 61 P.3d 1234, 1249 (Wyo. 2003); see also State
V. Bask.sett, 428, P.3d--343, 349 (Waéh. 2018) (explaining that the Washington Constitution is more
protective than the Eighfh Afnendment becguse the Washington Constitution “prohibits conduct
that is merely cruel; it does not require that the conduct be both cruel and unusual” (internal
quotation omitted)); State v. Enderson, 804 A.2d 448, 454—55 (N.H. 2002) (acknoWledging that
the state constitution is af 'least as protective as the Eighth Amendment). Only three of the eighfeen ‘
states—Kansas, North Caroliﬁa, and Texas—have expres.sly held that the disjunctive phrasing
does not extend further than the Eightﬁ Amendment. But see Medley v. N.C. Dep’t of Corr., 412
S.E.2d 654, 659—60 (N.C. 1992) (Martin, J., concurring) (‘*The disjunctive term ‘;or’, in the State

Constitution expresses . a prohibition on punishrhents’ more inclusive than the Eighth

'8 Courts in the following states have not expressly ruled on the question of whether their constitutions are
co-extensive with or more protective than the Eighth Amendment: Alabama; Arkansas; Hawai’i; Maryland,
Mississippi; Nevada; North Dakota; and Oklahoma. Courts in the following states have held that their
constitutions are coextensive with the Eighth Amendment: Kansas, State v. Scott, 961 P.2d 667, 670 (Kan. -
1998); North Carolina, State v. Green, 502 S.E.2d 819, 828 (N C. 1998); and Texas, Reyes v. State, 557

S.W.3d 624, 631 (Tex. Ct. App. March 29, 2017).
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Amendme’nt.”). Mo_:reover, even in states thaf u'sé the éonjunctive fofm, legislative history supports .
the,idea tﬂat the 'd'isjunctivve form sweéi:)é more bioadly. F or. example‘, when Florida amend_ed 1ts
constitution in 1998 to expressly p'res_ervé capital punishment; legislators also chaﬁged the word
“or” into the word ;‘gﬁd” because, they explained, that a‘mendment “raise[d]jthe bar on the_.part of
a >defendant by requiring proof of both prohibitions rathga'r‘ than oné or the other.” Cdmmentary to
1998 Amend., Fla. Const. art. 1 § 17.

Nationwide, then, the consensus view is' that when a state’s constifution prohibits cruel or
unusual punishment; the stafe constitution requires a more searching proportionality 'feview. In
practice, this has involved compating the sentence at issue with ise'ntences impbéed on simil.arly
situated individuals, and in a different éontext, the Sﬁpreme Cou;t of South Carolina has implicitly
endorsed this kind of prol;o'rtio'naiity réview. Seé State v. bickerson, 395 S.C.’ 101, 125 n.8, 716
S.E.2d 895, 908 n.8 (2011) (expressing .co'ncern with pr@oftignality review in capital‘cases that
- is limited to a review of similar sentences, not similar defendantS); see also, e.g., Baxley, 656 S0.2d
at 977; Bullock, 485 N.W.Qd at 2;73; Vang, 847 N.W.2d at 263. Moreover, when thé South Carolina
Supreme Court previously éxpanded the .rights of juveniles beyoril_.d the féderal Constitutional floor,
tﬁe critical vote came from a member of the Court whé expiiciﬂy rellied on this language in the
state constitution. See Aiken, 410 S.C. at 545—46; 765 S.E.2d at 578 (Pleicones, J., Concurring)
(noting that “the majority exceedé the scope of current Eighth‘ Amendment jurisprudence in
ordering relief under Mifler” but that “I’ 'woﬁld re'aAch thev same.result under S.C. Const, ért. 1,
§ 157); see a?so B;:own v. State, 10 N.E.‘3vd. i, 4,8 (Ind. 2014) (dqwnWardly revising é juvenile’s
aggregate sentence of 150 years because under the Indiana Constitution, th¢ sentence was

“Iinappropriate” and'dispropoi'tionate); State v. Sweet, 879 N.W.2d 811, 839 (lowa 2016)
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(categorically harring life without parole for juveniles under the lowa Constitution); State v. Lyle,
854 N.W.2d 378, 400-01 (Iowa 2014) (holding that “all mandatory minimum sentences of
imprisonment for youthful offenders are unconstitutional” under the Iowa Constitution);
Diatchenko, 1 N.E.3d at 283-84 (holding that under the Massachusetts Constitution, a sentence of
life without parole for a juvenile “is disproportionate not with respect to the offense itself, but with
regard to the particular offender”); Bassez‘zi 428 P.3d at 351-52(holding _that Juvenile life without
parole is unconstitutional under the WashingtonConstitntion, which uses “nor”).

B. Stewart’s Sentence Is. Unconstitutioifzaﬂy Disproportionate

| Stewart is the longest-serving juvenile offender with a parole-eligible life sentence in South
Carolina. When he entered prison, Richard Nixon was piesident, the United States was entrenched
in the Viet'nam War, and a. group of izvomen were 'allowed to run in the Boston Marathon for the
first time. Stewart has seryed nearly fifty years, outlasting his reasonable life expectancy .and
growing into a refornied man. Under both the Eighth Arnendment, and even .more SO un(ier the
South | Carolina Constitution, his continued punishment 1s criel, unusual,. and grossly
disproportionate to the offense he committed and the person he has become: |

Because maturity and rehabilitation can only occui post-offense, jnvenile offenders, like
Stewart, who are serving life sentences with the pos‘sibilit_yzof parole must be able to estabhsh their
progress in a formal setting, at a later date, and with ineaningful consideration, . e.., ata parole
hearing. See Md. Restorative Just.. Initiative v. Hogan, CV ELH-16-1021, 2017 WL 467731, at
*21 (D. Md. Feb. 3, 2017); see also Greiman v. Hodges, 79 F.Supp.3d 933, 943 (S.D. Ia. 2015)
(“It is axiomatic that a juvenile offender could only prove incr_eased_ maturity and rehabilitation

warranting release from custody at some time well after a sentence is imposed.”). If the decision
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“to grant or deny parole hinges solely on the nafure of Stewart’s offense, he has no way of positively
affecting the Parole Board’s decision—maiking, and it follows that he has no meaningful opportunity
for parole because \Characteristivcs like maturity'can only be proved by examining the period after
sentencing. THus, denying juveniles like Stewart the opportunity to reenter solciety after they have

~demonstrated .rehabilitation subjects. them to continued-punishment based on the crime. See
Hayden, 134 F. Supp.3d at 100i (finding that Graham mandates consideration of maturity after
sentencing)T | A juvenile like Stewart who has ﬁlatured and been rehabilitated but who is
névertheless denied parole has been denied their rights under the Eighth Amendment.

Despite thé fact that Stewart has been incarcerated longer than any juveﬁile offender in this

State, in its Order'fejectirig Stewart’s appeal, the ALC concluded that the United States and South
Carolina Supreme Court’s juvenile sentencing decisions were irrelevant because Stewart was not
sentenced to life witﬁout parole. R. pp. 334-35. That is technically' true; he has been given the

~ opportunity to appear before the Board. But, that “opportunity” has been rendered meaningless,
not only due to the procedural failures described in Section II, supra, but also by the Board’s
myopic focus and reliance.on the nature and circumstances of the offense. This now decades old
pattern aﬁd practice makes it cle_:ar that the Board nevef intends to parole Stewart and thus he will

“die in prison unless this Court intervenes. Stewart is not asking for a new constitutional right.
Instead, he is asking that an existing right be extended to him, as the ALC’s Order acknowledged:
“[a]llowing those offenders to be considered for parole ensures that juveniles whose crimes

- reflected only transient irﬁmaturity——and who have since matured“—will not be forced to serve a
| disproportionate sentence in Viélation of the Eighth Amendment.” R. p. 335 (citing Montgomery,

136 S. Ct. at 736). Because the Supréme Court has held that all juvenile offenders who have
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previously been sentenced to life without parole are entitled to a meaningful opportunity for release
where their subsequent maturqtion and growth should be considered (save for the rare incorrigible
one), thep a fortiori juvenile offenders with lesser sentenceé must at least have this same
opportunity. See Graham, 560 U.S. af 75; Moﬁtgomery, 136 S. Ct. at 736. Thus, contrary to the
+ ALC’s determinatioﬁ, Rope;;, "Graham, Miﬂer; and Moﬁrgomery aré all relevant to Stewart’s case.
See R. pp. 334-35. |

Rather than demonstrating incorrigibility, the ‘homicide for which »Stewart remains
incarcerated was the impulsive, impetuous act of an abusedv,; neglected, drunk and high teenager.
Today, Stewart' is‘ the success:stor‘y the crimiﬁal justice system hopés will ;cake place with ali
juvenile offenders: thé éasilyz influenced 17-year-old With é laundry list of issues stemming from
- his troubled childhood has transformed into a strong, educated man who h:alstmangged to have a
positive iﬂﬂuence iﬁ his community. See R. pp. 36-42. He has taken responsibility for his éctipns,
reflected on his paét behavior, and made every effort to rebént for his:actions. He has sought
opportunities to educa‘;e aﬁd better him's:elf, and he has gone out of his way to assist.fellow inmates,
educate them, and aésist them invtheir own rehabilitation efforts. .SteWart’s rehabilitative journey,
-borne out in his prison recordls and ongoing educational mission, is evidence iﬁ and of itself that a
juvenile convilcted of a serious offense can turn thei; life around during incarceration. Moreover,
Stewart’s Qurrén’c age énd extensive rélease plan are strong predictors of long-te;rm prospects for a
successful reentry into society.. |

Firsthand ac‘counts from those who interact with Stewart day-in and aay-opt corroborate
his complete rehabilitation. For exarr\lple, Sergeant Gloria Scales, who selected Stewart to work as

: ' , I
her clerk during'his stay at McCormick Correctional Institute from May 2009 until April 2015,
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characterized Stéﬁart as a“nﬁédel” 1nmate who helped teach classes and assist other i‘nmétés with
legal work, :sewiﬁé, and_ r:nbéil'lténance. R p. '4(3,:'Aclzc‘ordin/g .to Sefgeant Scales,. Ste\;fart desérves a
chance at parole ana she rerhéins' hbpeful that h¢ will be released. R. p. 40. Similarly, Iieutenant

Rodeshia Taylor, also from McCoﬁiick, is confident .that Stewart ‘w‘ou'l'd be able to “méke it
outside"’ of prison-and is ﬁopeful that he wiﬂ be parbled. R.p. 40. -

Juanita.Mbls’s, é.f'cbd-servi.c_e ‘vyorkef who also got“,tb kr.low-“Stewart.wh'ile he was at
McCormick, also described him as a “mo‘delxinma.te,” evep-ugoi“ﬁg on to say that she 'was upset
v;/hen he was moved to Perry Correc‘tionalAInstitute ‘and' subsequently asked the vyardcn about
Stewart’s move becausg he “néver caused trouble, ma';ie j[he stéff feel safé; and was good v;/ith the .
‘younger ‘rowdier’ i;lmaﬁes.” R p. 40. Ms. Moss rél;xlains confident that Stewart WOllld be |
- successful dut of prison‘. and.hés .offér‘éc‘l'-tq give him a recomméndation for wofk. R p 4:0.

“Albert Hall, who taugﬁf Stewart cafpentry. _for t\‘zvo years at McCorrhick aisb stated thét“
© Stewart was well-liked and respected by the oth._evr inmates. R. p. 40. Mr. Halli"even credited

Stewart’s efforts taking special.tif_n.é with a “slow” inmate to that inmate’s success in earhing’ his

carpentry certificate. R; pp. 40-41. Like all of Stewart’s other prisoh supervisors, Mr. Hall believes

that Stewart would be successful if released on pérdle .if éiven a job opportunity. R. p. 41.

Chaplain Larry_Epp_s, who first met Stewart in 201 8, stated “if [SteWaﬁ] got ‘out tomorrow,
R I would be happ}:i ':[o‘.know he bqlight a Home :on m.yistreet.” R. p. 41. SCDC Captéin Adam
Bradburn, who knows Stewart ffom his time a;f Péfry, stated “if Mr. Buchanan made pafolé or got
released, I wouldn’t h?we no problerrll with h1m ﬁving right down the road from my house, I

wouldn’t have any concern about it.” R. p. 41. And viéiti.ng Pastor Tammy Blom, who met with



Stewart multiple times, described SteWart_-as “deserving of opportunity outside of prison” and as a
man who “expresses remorse.” R. p. 42." ‘

All of these facts, howevcr, were irrelevant to the Board, as they were in Stewart’s
numerous previous requests for parole. Thus, despite the overwnelrning:evi(ience of “demonstrated
maturity and rehabilitation,” Grnham, 560 U.S. at 75, and Stewart’s right to spend “sorne years of
life outsicle prison Walls,’.’ Montgomery, 136 S. Ct at. 737, he. was denied parole based onvthe
permanently unchangeable.nature and circumstances of the offense. Given the Board’s éctions at
his last parole hearing (i.e., the iack of deliberation/and consideration of his juvenile status and
characteristics), and the multi-decade pattcrn of denying him purole because of the underlying
offense, two-things are evident. First, a “lifetime in prison is a disproportionate sentence” for
Stewart because the nature and circumstances of the offense‘ and the evidence of rehabilitation do
not permit anyone, including the Board, to determine that he is bcyond_redenibtion. See id. at 726.
Second, the pattern of and reason for denying Stewart parole have established that the Board s
never going to release him, and thus the Board has gone beyond its authority and transformed his
parole-eligible life sentence into ‘a de facto life without parole sentence. By ignoring SteWaﬂ’s
d-emonstrated.rehabilitation and effectively converting his sentence to life. without parole, the
Parole Board, and the ALC by afﬁrming the Board’s decision, are disproportionally punishing

Stewart in direct violation of the Eighth Amendment.

1 These statements from those who have gotten to know Stewart over the last 40 years are not only
significant due .to their content but also because they are made by those who are very familiar with the
realities of crime and the prison system—those who are not naive enough to blindly see the best in people
or easily manipulated by inmates acting in bad faith. If these individuals do not believe Stewart is a threat,
then there would be very few people who could believe that he is.” '
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If thev bar the Board sets fo‘r feleése is so high fhaf Stéwart is not able to reach it deépite
almost five decades of developmgrit and grovyth; hthen it'is unconst‘itutionvally_‘ high, not only for
Stewart but for all parole-eligib'le juvenile offenders serving life )sentence's. By repe'atedly refusing
to give adequate constitutional weight to Ste_wart;s youth (and the class'.c}‘laracteristicsattendant
thereto), the individual mitigating circumstar“lcbes in his case, and his demonstrated maturity and
rehabilitationr the Board and the ALC have effeCtively condemned Stewart to die in prison. This is
fhe exact sentencé that the Supreme Court has séid to be disproponiohate in direct violation of the -
" United States and South Carolina Constitutions. Thus; the ALC’S»decision to uphold the Board’s
arbitrary of parole based on the nature and cifcdmstancgs of the offen—se, which is the one. thing
Stewart can never change,.conétitutes c‘_ruell and. unusual punishment.

CONCLUSION

. Stewart Buc;hanan went to prisoh-when He was seVen’;eén years old. R. p. 19. Now, forfy-
seven years later, he >is sixty;thrée. He has been incarcerated lonéer cont_inupusly than any other
~ juvenile offender in South Carolina, and he already outlived his reaéonable life expectancy in
- SCDC. He has gone from a teenager to a -senior‘ ‘cif[izenvbehind pri.§on walls, despite demonstrable
- growth and rehabilitatioAn.. The Board’s refusal to give éonstéitutionally adequate consideration to
the class and iﬁdividual characteristics of youth.'avnd ‘its repeated reliance on the unchange.a'b_le' facts
‘of the crime committed by an irhpulsivé, intogic‘éted child violates the Eighth r;nd :Fourtecnth

" Amendments and Article I, Sections 3 and 15 oflthe Sogth.Carolina Constitution.
Therefore, for the abové stated reasons, this Court should reverse the judgment of the ALC |

and either: a) order the Board to conduct a new parole hearing that procedﬁrally and substantively
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conforms to established constitutional principles governing when a juvenile offender can be

incarcerated for life; or, b) order the Board to grant Stewart parole.
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