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 STATE OF SOUTH CAROLINA ). -IN THE COURT OF GENERAL SESSIONS
COUNTY OF SPARTANBURG )  FOR THE SEVENTH JUDICIAL CIRCUIT

- THE STATE

V. Notice of Life Sentence
e | o Pursuant to Section 17-25- 45(A) |
' :JOHN WAYNE BRANNON '

S Defendant

N 'Indrctment_._ 11 GS-42 4694
TO: THE DEFENDANT AND HIS ATTORNEY, Tanya Jones

YOU WILL PLEASE TAKE NOTICE that pursuant to Section 17-25-45(A) and (H)
~ of the South Carolina Code of Laws, 1976, as amended, the Defendant will receive a
life sentence if he is convicted of Attempted Murder on the above listed indictment. This
mandatory sentence is based on a prior conviction for Armed Robbery, a most serious
offense, on January 31, 1980, and/or a prior conviction for Attempted Armed Robbery,

most serious offense, on January 31, 1980, andfor a prior con\nctlon for Armed

Robbery, a most serious offense, on February 14, 1994,

4 Mzrm/

Wesley E. Boyd
Assistant Solicito
Seventh Judicial Circuit

August 16, 2011
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* IN GENERAL SESSIONS COURT

STATE OF SOUTH CAROLINA )
) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG ) o ;
) Indictment No. 11-GS-42-4694
vs. )
)
John Wayne Brannon, ) Memorandum in Opposition to a Life Sentence

Defendant

T)efendant John Wavne Brannon by and through hrs atromey of reeord Tanya R JonesA
hereby presents thrs Memorandum n Opposmon to a Life Sentence Thrs Memorandum 1S based
upon the attached Exhibit, the trial transcript as recalled by Defense counsel, and applicable case law.

FACTS

Mr. John Wayne Brannon was charged with Attempted Murder on or about April 23, 2011.
Mr. Brannon was subsequently served with a Life Notice pursuant to Section 17-23-45(A). See
Exhibit A. Specifically, the State was seeking a life sentence if he was convicted of “Attempted
vMurderv”' on the above indictment. Id. Mr. Brannon was subsequently tried on December 12-13,
2011. The Defense requested a lesser included jury charge on Assault and Battery 2';d degree, under
section 16-3-600 (D)(l). The State objected to that charge. After hearing arguments from both the
sides and taking the matter under advisement, the Court decided to charge on the lesser included
offense and Assault vand Battery 1* degree. The State again opposed. It was then decided to charge

only the Assault and Battery 2™ degree. The State then requested a charge on ABHAN, to which the
Defense objected. The Court decided to charge on that as well. The jury came back wnh zguﬁty o
—v;‘ -

verdict on the ABHAN, and State still sought a Life Sentence The Defense objected, Sldrcag,'ng nOCJ

7 rr t
Notrce was giv fo" ABHAN and the State did not seek the lesser mclnded ABHA\Trwhemﬁx %2 o«
=@ =4

[ .o it
Couch initially asked for requested jury instructions. J udge Couch took the issue undeﬁ_advignent e

.- and this Memorandum-in Opposition to a Life Sentences follows.

[y
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Under section 17-25-75 of the South Carolina Code, (“the recidivist statute™) a person must be

ARGUMENT

sentenced to a term of imprisonment fer life without the possibility of parole if the person has a
conviction fer, among other _things, two or more serious offenses or one most serious offense.- Prior

“to the Are‘cvidivis‘t 'stetute'heing amended in June 2010, it was' mandatory that the State seek a life
selnerlce u. a “ercoh was’ conv1cted of a- 2 most serloue cnrne See § 17-25- 45 (G) (2009) Sectxon B
17-25-75 was subsequently axhended to remove the mandhtory language and made the decxslon to |
seek life without parole discretionary. See § 17-25-45(G) (2011). The statute also requires that
written notice must be given to the defendant and the defendant’s counsel not less than ten days
before trial. See § 17-25-45(H) (2011). -

The Supreme Court has indicated that only actual notice of the State’s intent to seek LWOP is

sufﬁcieht under the Statute. See James v. State, 372 S.C. 287, 94-95, 671 S.E.2d 899, 903 (2007).
In James, the petitioner alleged that his: trial counsel was deficient for not objecting to the Life Notice
under the recidivist statute. Id. In determining the issue, the Court noted that there was testimony
during the preliminary motions that the State provided written notice to the Defense Counsel several
months prior and the Defense Counsel stipulated that the defense had received notice. Id. at 290.
The Court noted that this was adequate notice. Id. In doing so, the Court noted that under the

’ —:' N -~
recidivist statute, the life sentence was mandatory, citing 17-25-45-(g). Therefore, the Co:\_l:rt nated itz

= 2
2 mo
could not find any prejudice even if the Notice was defective That is, even if the Couﬁ«(?founﬁ’the__:.‘
o wn is 2 r_.
attorney deficient for failing to object to the fact that defendant had not been served, the State e_%uld e o
o — 'ﬁ o
s'mp‘v retry the case and if found guilty again, the Court wonlﬂ have no choy‘e but to sepfeqce tocﬁ ) «LE_
< & -

Id: at 292. In lookmg at the Supreme Court cases that have -determmed actual- notlce is all that is

~.’necessary, each mvolved a most serlous offense 1equ1rmg 2 mandatory hfe sentence. See James V.

-:Sta . S ¢ 287 641 S E 2d 899 See Hams V. State 6<9 S E 2d 140 {"008)



Ex A

Here, the situation is different. In the‘aboye cited case, there was no issue as to whether a
lesser inecludedA offense would be ertcompassed by a very specific Notice of Life, as isthe case here.
Thus, to determine what is adequate, it is impot‘tant to note that the recidivist statute is now
discretionary. Hence, a life sentences on a second conviction for a most serious offenses is no longer
; mandatory. '_f-h.erefore,. the State may now'c'hooseto not seek life on a most seriotls offense or it
"eourd choose to ‘_s.%ek life ':dn a-ntest's'erievi.is‘il.*,ut r'r'et}a serious of-fettse.- C.o_:n_sequen_tlsr,.b‘eqause it is:-
notv discretierr‘ar).(, it is 'incumb'ehtbn .the'--State to speciﬁcali}t address what specit;re’ qualifying
conviction they intend to seek life to comply with the Notice provision of the recidivist statute..
. Here, the only Notice the Defense received was for the Attempted Murder, a “most serious offense.”
There is no mention of whether it was going to use its discretion to also seek a life sentence on a
“serious offense”, like ABHAN. Thus, to sentence Mr. Brannon under this Notice violates not only
the recidivist statute, but also does not comport with the requirements of the Due Process clause of
the United States.

Additionally, it is apparent that the State did not intend for its Notice to include any qualifying
lesser included offenses, which in this case would be the “serious offense” of ABHAN. That is, if the
State intended to seek life on an ABHAN verdict, it trad a duty to request the charge at the time the
Judge initially requested them. However, the State did not request any at the time in which the Judge
asked for any jury charges. It was the Defense who initiated looking at the lesser mcluded cl;grge of _

Assault and Battery 2nd. And, even after Counsel opened the door, the State still chd rm’t recﬁst .

ABHAN charge In fact, it opposed any lesser included charges being considered and the Juc@é took Sye

SN

— @ -:!

convrctron for the Attempted Murder Charge 50 as to sentence Mr. Brannon to hfe thh&:{ pa@e and;

o therefore dld not mtend the Notrce to encompass ABHAN For the State now to say it “meant” for

"all quahﬁed }esser mcluded con Jrcttons to be mcluded in the Notrce s’ dlsmoenuous at best

W
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~ %, A
And, assuming arguendo that this Court believes the Notice encompassed all qualifying

convictions and not just “attempted murder” and further, that Defense counsel had adequate notice,

Mr. Brannon, unlike the Defendant in J ames v. State, supra, has suffered prejudice. That is, it was

Defense counsel that ultimately opened the door to a lesser included offenses to be considered and

Llltjﬁlately,_ the conviction of ABHAN. Thus, this should be a factor to be considered in détermin'ing
wh_éthgrlt_o, ‘sénténée Mr: Br;inﬁor} under -fhe remdmst statqte.' | N
| | ;--'Iﬁ.Sl-lmIr.lar-y',‘ whil‘é' t’he-‘StaAft:é'»ev.erim;l'ly decided ,fd ask fbr ,tl;c' :ABﬁAN..éhaf-ge at-the last .’
minute, it does not neéaté the fad it- never intended to‘ seek a com}ict-ion oﬁ the éharge in»itially.
Therefore, it is apparent that the State did not intend for the Notice to .encompass any lesser included
charges and does not qualify as adequate notice. Indeed, the Defense would not have opened thg
door for the State to ask for an ABHAN charge if it fully realized the State would seek life on a

qualified serious or most serious convicticn. Therefore, we request that Mr. Brannon not be

sentenced under the recidivist statute.

Submitted this I l day of December, 2011.

By:

Tanya RVJbnés

Assistant Public Defender
Seventh Judicial Gifcuit=
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SEVENTH JUDICIAL CIRCUIT PUBLIC DEFENDER
CLAY T. ALLEN

CIRCUIT PUBLIC DEFENDER £>< f%

366 NORTH CHURCH STREET TELEPHONE (864) 596-2561

e
SUITE 3000 0 LA
SPARTANBURG SC 29303 = FAX (864) 596-2284

January 22, 2013

Mr. John W. Brannon

SCDC # 209650

McCormick Correctional Institution
386 Redemption Way

McCormick, South Carolina 29899

Re: State v. John W. Brannon
Indictment No. 2011-GS-42-4694

Dear Mr. Brannon:

Because Tanva Jones is no longer with the Public Defender’s Office, your letter dated
January 6, 2013, has been referred to me for response. Enclosed is a copy of the Memorandum
in Opposition to a Life Sentence, which Ms Jones prepared and filed before you were sentenced.
I have reviewed the file we have on your case, and I could not find a copy of a brief or
memorandum prepared by the prosecutor. [ have also reviewed the Clerk of Court’s records on
vour case, and I did not find a brief or memorandum from the prosecutor in those records either.
. It appears to, me, therefore, that'the_State did not file a brief or memorandum on this issue in your
case.

I wish vou the best of luck on vour appeal.

Sin}eﬁely y o
Yy
%;7 g
/ f

Clay T Allen
Circuit Public Defender

CTA:

Enclosure
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