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STATE OF SOUTH CAROLINA ) 
COUNTY OF SPARTANBURG ) 

THE STATE 

v. 

JOHN WAYNE BRANNON, 
. Defendant. . 

) 
) 
) 
) 
) 
) 

·IN THE COURT OF GENERAL SESSIONS 
FOR THE SEVENTH JUDICIAL CIRCUIT 

Nbtice of Life Sentence 
. Pursuant to Section 17-25·A5(A) 

.. Indidment .. ··.·11-'GS-42-A694 .• 
.... : .. ... .. ...... . .......•.... :> 

. .. .",. . . . . ." ~ . . 

TO: THE DEFENDANT AND HIS ATIORNEY, Tanya Jone·s 

YOU WILL PLEASE TAKE NOTICE that pursuant to Section 17-25-45(A) and (H) 

of the South Carolina Code of Laws, 1976, as amended, the Defendant will receive a 
life sentence if he is convicted of Attempted Murder on the above listed indictment. This 

mandatory sentence is based on a prior conviction for Armed Robbery, a most serious 

offense, on January 31, 1980, and/or a prior conviction for Attempted Armed Robbery, a 

most serious offense, on January 31, 1980, and/or a prior conviction for Armed 

Robbery, a most serious offense, on February 14, 1994. 

August 16,2011 

Wesley E. Boyd 
Assistant Solici or· 
Seventh. Judicial Circuit 



STATE OF SOUTH CAROLINA .) IN GENERAL SESSIONS COURT 
SEVENTH JUDICIAL CIRCUIT 

COUNTY OF SPARTANBURG 
) 
) 
) 
) 
) 
) 
) 

vs. 

John Wayne Brannon, 
Defendant 

Indictment No. ll-GS-42-4694 

Memorandum in Opposition to a Life Sentence 

.' . . '. 
. '. .' . . 

Defendant, John Wayne Brannon, by and through, his attorney ofie~ord,Tanya R. Jones; 

hereby presents this Memorandum in OpposItion to a Life Sentence. ThisMemo~andum is based 

upon the attached Exhibit, the trial transcript as recalled by Defense counsel, and applicable case law. 

FACTS 

Mr. John Wayne Brannon was charged with Attempted Murder on or about April 23, 2011. 

Mr. Brannon was subsequently served with a Life Notice pursuant to Section l7-25-45(A). See 
. - .. _-_. "." .- . 

Exhibit A. Specifically, the State was seeking a life sentence if he was convicted of "Attempted 

Murder" on the above indictment. Id. Mr. Brannon was subsequently tried on December 12-13, 

2011. The Defense requested a lesser included jury charge on Assault and Battery 2nd degree, under 

section 16-3-600 (D)(l). The State objected to that charge. After hearing arguments from both the 

sides and taking the matter under advisement, the Court decided to charge on the lesser included 

offense and Assault and Battery 1 st degree. The State again opposed. It was then decided to charge 

only the Assault and Battery 2nd degree. The State then requested a charge on ABHAN, to which the 
::: ~ 

c'.:. I 

Defense objected. The Court decided to charge on that as well. The jury came back §th ~ui~~~;~ 
. ~ ("") ?;: ::>: --; 

verdict on the ABHAN, and State still sought a Life Sentence. The Defense objected, t~dicanrrg ~:~o r~ 
,- : .. J -r: rr"' 

'. .,.." c.), 

Notice was given for ABEAN and the. State did not seek the. lesser included ABHANt:Whe~udg~ g c: 
,~' .... ' Q) 7-: c: 

:. .:. r ... .;,_'. 
Couch initially asked for requested jury instructions. Judge Couch took the issue undeQdvi@nenL":' 

arid· this Memorandum in Qppositionto a Life Sentences follows ... ' 
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ARGUMENT 

Under section 17-25-75 of the South Carolina Code, ("the recidivist statute") a person must be 

sentenced to a term of imprisorunent for life without the possibility of parole if the person has a 

conviction for, among other things, two or more serious offenses or one most serious offense. Prior 
. . 

. to the .recidiviststatute being amended in June 2010, it was mandatory that the State seek a life 

sentelice if a perser! '}lasconvi~ted of a 2nd ~ost serious crime: S~e § 17~25A5.'CG) (2009). Seetioll 

17 ':'25-7 5 was subsequently amended to remove the mandatory language and made the decision to 

seek life without parole discretionary. See § 17-25-45(0) (2011). The statute also requires that 

written notice must be given to the defendant and the defendant's counsel not less than ten days 

before trial. See § 17-25-45(H) (2011) ... 

The Supreme Court has indicated that only actual notice of the State's intent to seek LWOP is 

sufficient under the Statute. See James v. State, 372 S.C. 287, 94-95, 671 S.E.2d 899, 903 (2007). 

In James, the petitioner alleged that his trial counsel was deficient for not objecting to the Life Notice 

under the recidivist statute. Id. In determining the issue, the Court noted that there was testimony 

during the preliminary motions that the State provided written notice to the Defense Counsel several 

months prior and the Defense Counsel stipulated that the defense had received notice. Id. at 290. 

The Court noted that this was adequate notice. Id. In doing so, the Court noted that under the 

~ "" ' .. 

recidivist statute, the life sentence was mandatory, citing 17-25-45-(g). Therefore, the C<W,Ji ncirect if~ :~.~:. 
o ~ ~:~;~~ .. : 

could not find any prejudice even if the Notice was defective. That is, even if the Cou~foun£Pthe:~ :>.::. -'-. 
c.:'~ Ui ',:.:~ ~ r':: 

attorney deficient for failing to object to the fact that defendant had not been served, the ~tate ~ld~·~ ~ ~.:=; 
r) ::!: :~~ 0 -

simply retry the case and if found guilty again, the Court would have no choice but to sent~:re to~fe.·, ~ ~ 
.. -< co -~ 

Id: at 292. In looking at the Supreme Court cases that havedetennined actual notice is all that is 

necessary, each involved a mostserio}-lsoffense,. requiring, a mandat~ry life sentence .. See James v. 
. - ,; . .' . . : ~ ~ .. .. . ~ . 

: .' 
." .... " 

State, 372 S.C:. 2S7;.641S.E.2d 899, See Hanis v: State·; 659 S.E.2d 140(2008). .' 
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Here, the situation is different. In the above cited case, there was no issue as to whether a 

lesser included offense would be encompassed by a very specific Notice of Life, as is the case here. 

Thus, to determine what is adequate, it is important to note that the recidivist statute is now 

discretionary. Hence, a life sentences on a second conviction for a most serious offenses is no longer 

.' mandatory. Therefore, the State may now choose to not seek life on a most serious offense ~r it 

. could th.)ose t() seek life on a most serious, but riot a serious offense. Consequently,. because it is 

now discretioriary, it isincumbellt on the State to specifically address what specific qualifying 

conviction they intend to seek life to comply with the Notice provision of the recidivist statute.. \ 

Here, the only Notice the Defense received was for the Attempted Murder, a "most serious offense." 

There is no mention of wnether it was going to use its discretion to also seek a life sentence on a 

"serious offense", like ABHAN. Thus, to sentence Mr. Brannon under this Notice violates not only 

the recidivist statute, but also does not comport with the requirements of the Due Process clause of 

the United States. 

Additionally, it is apparent that the State did not intend for its Notice to include any qualifying 

lesser included offenses, which in this case would be the "serious offense" of ABHAN. That is, if the 

State intended to seek life on an ABHAN verdict, it had a duty to request the charge at the time the 

Judge initially requested them. However, the State did not request any at the time in which the Judge 

asked for any jury charges. It was the Defense who initiated looking at the lesser incluQ..t;d c~ge of 
":;" <:::) 

.". I 

Assault and Battery 2nd. And, even after Counsel opened the door, the State still did ~ recwrst ~~~...:~: 
ro'., r:> .' ': ::,.:: - '.-

ABHAN charge. In fact, it opposed any lesser included charges being considered and th~ Ju~ to~.:..~ r:-:~ 
r .. :~ 'I fi-' -:;, :r::- - J I 

the respective positions under advisement. Therefore, it is apparent that the State was @jy seeKing.?aQ Cl 
. . /~ CD ~.i ;=. 

co~viction for the Attempted Murder Charge so as to sentence Mr. Brannon to life with~pa~e a;d:~ 

'. therefore, did not intend· the Notice to~ncompassABHAtJ,· for the State nov; to say it "meant" for 

aI'l qualified1esser inciuded:convicdons·t((be·incl1.idedinth~ Notiteis~dising:efluous'atbes't. 
." .......... . 

.. ,~ . 
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And, assummg arguendo that this Court believes the Notice encompassed all· qualifying 

convictions and not just "attempted murder" and further, that Defense counsel had adequate notice, 

Mr. Brannon, unlike the Defendant in James v. State, supra, has suffered prejudice. That is, it was 

Defense counsel that ultimately opened the door to a lesser included offenses to be considered and 

ultimately, the conviction of ABHAN. Thus, this should be a factor to be considered in determining 
. . . . 

. whetherto sentence Mr. Bnmnonurider the r~cidi vist statute. -
. . . - . . 

. '. . .. :: 

-In summary, while theStat~ eventually decided to ask for the ABHAN,charge at the last-

minute, it does not negate the fact it never intended to seek a conviction on the charge initially. 

Therefore, it is apparent that the State did not intend for the Notice to encompass any lesser included 

charges and does not qualify as adequate notice. Indeed, the Defense would not have opened the 

door for the State to ask for an ABHAN charge if it fully realized the State would seek life on a 

qualified serious or most serious conviction. Therefore, we request that Mr. Brannon not be 

sentenced under the recidivist statute. 

Submitted this Ji day of December, 2011. 

." . -". 

"' .... " 
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By:---l--F+--><+----__ _ 
Tanya K J s 
Assistant Public Uefender 
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SEVENTH JUDICIAL CIRCUIT PUBLIC DEFENDER 

366 NORTH CHURCH STREET 

SUITE 3000 
SPARTANBURG SC 29303 

Mr. John W. Brannon 
SCDC # 209650 
McCormick Correctional Institution 
386 Redemption Way 
McCormick, South Carolina 29899 

CLAY T. ALLEN 
CIRCUIT PUBLIC DEFENDER 

• ~-=-

ill ~l ill 
~ 
~ 

January 22, 2013 

Re: State v. John W. Brannon 
Indictment No. 20ll-GS-42-4694 

Dear Mr. Brannon: 

TELEPHONE (864) 596-2561 

FAX (864) 596-2284 

Because Tanya Jones is no longer with the Public Defender's Office, your letter dated 
January 6, 2013, has been referred to me for response. Enclosed is a copy of the Memorandum 
in Opposition to a Life Sentence, \vhich Ms Jones prepared and filed before you were sentenced. 
I have re\liewed the file we have on your case, and I could not find a copy of a brief or 
memorandum prepared by the prosecutor. I have also reviewed the Clerk of Court's records on 
your case, and I did not find a brief or memorandum from the prosecutor in those records either. 
It appears to, me, therefore, thafthe,State did not file a brief or memorandum on this issue in your 

'. 
case. 

I wish you the best of luck on your appeal. 

~~ 
Clay T. Allen 
Circuit Public Defender 

CTA: 

Enclosure 
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