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THE STATJ: OF SOUTH CAROLINA -
1o The Court of Appeals .

..APPEAAL FR{)M DORCHES’}ER COUNTY
. Georgs M. McFaddin, Jr., Cireuit Court Jadge. ..~ May 15 2020

Appellate Case No. 2019-‘902081 :
~ Case No. 2018-CP-18-1960 ~ -

Y .{ZQUTt of AQ’PS@_‘S- . -

i Carl Michael Funn_y,_..”._}._...._..,,.._; ...... ' . "Respondent, '_
V.
- Waffle House, Inc. and Christopher Heithaus, ........ e POT . . Appellants..
' RETURN TO APPELLANT’S

PETITION FOR REHEARING

. Appgﬂar;ts Waﬁﬂe House, _Ij:;(_: and Christgphe_r_ﬂeiﬂqaus have fﬂ_gd a_petition for r__ehaa:ring -

of ihis Cﬂurt 5. dl.szmssai of their mieﬂewtary appea! of a digcovery order Pursuant to. SCACR :

- 221(51) and 240(5) ReSpondeni subm1ts thls return to Appellants pet:tmn for 1ehearmg at the . .-

.: Court 'S requcst | o R

o On December 23 2019, Appellants ﬁied their Noticc of AppeaI of the tr;al court s Orde1 _ '. -

k Graﬁtmg lenﬁfi’s Motion to Compel Dlsc:every anci subsequcm {}rder Denymg Appeliant’«; }
- Motion to Alter or Amend. On January 6, 2020, ﬂ'_;zs (_)ogf; correctly ‘gd_eni_lfi_ed Appeﬂa_nts_' ap_peal . S
- _. 'as_ inﬁ;te;rllgcutory_-.l.:-;eca_usle it arose out of a :d_iscqycry order and __fhis _appcal -_was..appmpriately.:

~dismissed. Now, as made clcar in footnote 1 of their petition for rehearing, Appellants seek to
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.' _backdom thezr discqwery appedi in through an appcal ci' the t['lcﬂ court S award of costs.and Ifeie.s :
:pursuant o S(,,RCP 37(&)(4) The r.:iv;covcr} order and am ard of coets a:nfi fees are mterlocumry:..'_
3 _and not appeaiablc Appellants ha‘ve d:ragg,ed out ﬂ’liS d; sc:every issue for a :[‘uﬂ year and Respondent :”

- :-.'.respeztﬁzlly requests that t&us Lguﬂ f“ma]}y put an cnd to Appeﬂams dﬂatory tact:m i

BACKG ROUND

' Respondcnt sérved Appeiidnts counsel With mltial dmcovery requests on December 5, -
_ 2018 Aﬂer Appcl]ants rmsaed two dm@very deadlmcs mciudmg extensmns mey requested and_
- :Respondent s counsei sendmg mu}tiple remmder emaﬂs Respoadent ﬁﬂdliy ﬁled a. monon o o
compel Appcllants v\alted unﬂl the aﬁemoon before the heamng on ‘that motio;n to produce pamai ..
.' -._.-.dlscovery reqponses On Mav 31 2019 'Lhe tnal ccmft xssued an Order compe}img complcte."
dlscovery responses, f%ndmg that Appelidnts Walved Objemons and awardmg Plamtlﬂ” g costs and .
| __‘rees in the amount ei $784.74 pursuant to SCRQ? 37 (a) |
o Appellants procceded to ﬁ]e two matmns to aher amend or recans1de1 challengmg the .
tnal ccsurt__s o;de_r_gqmpcll1ng__com_plctc dl_scovery- and the award Qf costs and fcgs._ The t_fi.&i_ court o
- denied :-.%._,,_gth.._.ﬁf %h.olss; motions bm:. h__e.ts__n_et;tp éatg, Hsued any __ﬁ}ai&i order that ._eﬁd_s _thg. unde:iy?ng _
peunomng thls Court 1o rehcar thcn' appeai of the trial Lourt s ihree 0rder5 compellmg discover} -
: and the mrtlal Qrdﬂl‘ awardmg costs and fees | | |
| | | | ANALY&IS
- ' :'In_ "foomote 1 of their _m_f:moran.dum, Appcil;ants tip their.hand tbai thc:} s¢clg to backfdoor_ '
: an mtcﬂocutory appx:al of the tr}aj oourt E dascovcr} Qrder in suggegtmg oth_er éspacts of th_c ordcrs

L on appeal may also be rew_e;wedg .in the mterestq Gf 3udicaa1 ecomm} in actuahty,) if Appeilants _
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_petition for rehearing is granted it will result in far greater wastes of judicial resources, not to
- mention litigants’ resources, and vitiate attempts by trial courts to enforce discovery rules, Further,
the relevant case law is clear that this issue is not appealable and Appellants’ summary of federal . -

: c_as_e'law.is ﬂ.ati.y_-w_mng. e

Lo A]lowmg Appellants to proceed with their appeal will gut Ruie .37 and a!:temms by tmal -
courts to eni:erce comphaﬂce wﬁ{h diSCﬂ‘iFe}"V ruies ' :

' _: _So_u‘th Camiina Rule_ of _C.ivi_i Procedure_i%?(a) g_c_)vems motions to compel discovery when
-a _party does not a_nswei_"disic_o_vgry requests. Subsection (a)(4) provides that 1f a motion to compel
o disc:()very is granted
‘ 1he court a.haﬂ after opp@riumiy for hearmgg reqmre ths party ... whose conduct -
_ newssﬁated the motion ... to pay to the moving party the reasonable expenses
_incurrc,d in obtaining the Or&s::r including attorney’s fees, unless the court finds that
the oppo‘;itmn to the motion was substanﬂaﬂy justihed or that. other mrcmnatam,es
' ;makc an award of expenseq unjmt ' -
L ”ﬂms ruie is ncceqsary bucause, Wuhout xt lmgant% wauld bc a’olc 10 unjustzﬁdbiy reﬁlse to -
: Coeperate in discovery Wathgut mnsequence Ai Ieast one Judcre in %t}uth Carolma has imented .
. the dlscovery dmpmes ‘fhe ‘trlai courts are cenfmmed Wlth o |
“111 my 22 years asa judgc 1 have grown to truly loathe diqcovery motion hcarings
_Both sides are guilty, as are large and small firms. Computers have made it simple -
1o cut and pasie stock: objections, The result is a non-jury. docket chuttered with -
~motions to compel, a large number of which are settled. last-minute. However, a e
. nomber of them do.not, and judg&s have: g ‘sift ‘through some of the most tedious _
objections you ccm nnagmc I!. s the enly ume 1 wer semouslv cumldcr o
" _retirement : -
'-(Nmth Jucim‘ia ucuﬂ Chxef Admmlstra’tlve }udge Roger Young 8 July 2 2018 1stier to. 'Lh('}‘
' _.Charleston Caumy Bar) Both ﬂus Lh;ef Admmastratwe mdgc a,nd other J"u,zdgrs:s1 have mstmcted

e parties mﬂvmg to. compel dlsc,overy to bnng to Lhe hedrmg dfﬁdavﬂs, bmefs and propased Qrders

_ ! See, also, Judge Edgar W, chksmn 5 February 5, 2019 “Notlce Regardmg Ai! Motsons to Compei” instructmg
- _partxes to request costs and fees at such hearmgs - -
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> gfdntlng:, ‘thc réhef dﬂd ieavmgl a bidnk for the a;rﬁoum .c%f fees anci cests io bL awa.zé&d ” (August -
'29 2019 Memorandum to A‘ttomeys and Pames mth DI{SLOV@I}’ Motxons) | |
| Here the trial court immd Appeﬂams were not jusuﬁed m mlbsmg a. discovery deadlmé .
o | ..quuostmg .an égtensmn missﬁlg 1hdt extemmn then 1gnomlg Plamtlff’s counsei saﬂer oi another__
:exten.smn and repeated emails. askmg for dascovery, and thcn Wazimg: imtﬂ the day bcfore the L |
hea.rmg to produw pdﬂlal dzscovcry As a resuii of thls hndmgy the mai court found that an avvard_-__. -
“of costs of $34 74 and attorney fees oi $750 00 was masonabie zmd reqmrcd under SCRCP |
B .._37(3)(4) . R e _
| Although thc sub}ebi motion ‘w compel hcanng on Aprﬂ 11 2019 predatcd Judgc Young s
' -'and_ é:m__l_lar memcsranda by a iew mont_hs Plamtlif?s couns:cl’s rcquf:st fer cﬁsts ‘and -fees 'tesr |
_' 'Appeliants unjusiﬁmd canduct was in. hne wﬂh the trral ceurts attempts to. relgn in dleQVEI‘V o
abuses Aﬂowmg Appc]lants to now appedi t}us dascovcry and sancuans Order will have the exact.
: .3 oppos;te effect by rewardmg unjust:ﬁcd conduct \mth a year iong delay of the mﬁst bas;c dzscovery '
B -.'_'1ssue and thus a_year long dei:ay in the admmlbtmﬂcn of justlce Tt would also set 2 terr;ble -
p_rfaced_eni that will drag the Court D_f Appeals into. a .mOr_a_SS of discovery disputes and minor

r_emedia,l sanc_tions.

- iI Civil sanctions ‘or_contempt orders a;zamst names arg not d‘ﬁDCdldbk untﬂ the o
S underlvmsz acllon has a ﬁnal order ' S el

S Appellan‘ts are :incofrect and @Cﬁmpi_.elc ..ii_l_ their sﬁmm_ary_ pf "thé_:;fedet_‘a] law én "
_appealability. 'a.f contempt orders. " - | | L .. -
.Federai cése iaw has clearly Iaid .OE.}.‘E "thc di sﬁnction'beiween criminal contempt orders, civii_ |
R :_u:;ntempt ordcré agamst non—bameq and clvﬂ céntempi Orderb dg,dmb‘i pdrtles thc ﬁrst W\fo are .
: illilmmedmieiy dppcalabic, but the iast isnot. See'e 2 Hzckg V. Femck 48508, 624 631 -35 (1988)_ -

_ (dlstm gulshmg civil from cnmmal comempt orders)
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o Whethél a Sanétmﬂ or conteﬁpt 0rdef is cml or: cnmiﬁa] hmées ﬁpen the “chﬂae&r and_ - o
: -..purpose Of the order Gompens V. Eucks Sa‘ave & Range C’a 2’?1 U S. 418 44} (1911) A
'comempt order is cnmmfﬂ 1i’ the rehef pl‘()\fided is pumtlve Hﬁsks 485 U 9 at 632 if the rehef 18_ - :
ﬁnemcxal it is immtwe '.when. it is pazd to the ceurt but ﬁ is femedlal when it s pé;ld .to the.: |
-:complamant fcf Cfxmmal contempt m-dcra arf: 1mmed1ateiy appeaiable because of consnmnonal_: .'
":protecuons Id (Cltmg Gompezrs 221 U S at 244 ﬁ/?'zchael,srm . Umied .Stafes ex rel (,hzcaga 55..
':-.-'_p M&()RC‘G 266US. 42,,66(1924)} | R o
Cicaréy, here, the ‘tna! court 5 erder that Appeﬁants pay $784 74 m Pla.m‘uif for costs and o
:fees.pursuant to SCRCP 37(3) is not punmve in 1 nature Lmder the Supreme Court S framework -
___'-..:Instead 1t 15 a uwl contempt ordef | : | - .
: -Turn.l ng to éwxl contempt.drders [ﬂ he an is substantzaiiy séttled that nelther a part}f nor
_ a nonparty .‘;0 h’ﬁgafuon may bnng an. :immed:iat{, appeai of a dlscovery Grder A nﬁnpaﬁy ’w:{‘tness
-.may rcﬁme to comply WIth a dlscovcry erder be held in cantempt and then appeal the wntempt '
'_Grder whlch is, conmdercd a “final dccmon under § 1’?91 A party, he}wever, mdy appca! only |
an urdef éf crimmai Léﬂfempt before imék judgment nﬂt one of eivil mntempt It f(ﬁlows..
- | 'tﬁat a. pafiy may not appeai a Sanctmn {)I‘dﬁ‘l‘ other than cnmzﬁal céntempt ’t;efora fi nal judgmen |
.Appeal of ch}n‘ & Semoncyj’f ’796 F2d 564, 568 (1“i Cir 1986) (numerous cﬁatmns omztted) .- -
) (emphasm added). Even w_here the.pattty is Imprlsoned_for -cm}_cantcmpt _i_ns_ consﬁtutmnai _ﬂghts -
: '_such as nght to 1mmed1ate appeal a.nd nght to uounsei are 1101: be mg,gered Pr ice V. T urner, 387- : .
el f'f>c, 142 (2010 Hzcks«ats'az 33 SRR |
_ _ CO.UHS do not _pe_rm}t parties to a pending ac_ﬁ_on, to _im_mx_id_iatcly ap_psa} a inil _éontgmpt =
. _Ol.fder.for_ tworedmnb (1_) they will have i‘h_e Oﬁpﬁﬁuﬂky tO _ai’ﬁcal_é civil Goﬁtﬁmpt .Ord.e.f' aﬁm‘ -ﬁie_' _'

. case’s final decision, and (2) the civil contempt order is closely related to the underlying af;tign._
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IBM Corp. v. United Sates, 493 F.2d 112, 114-15 (2d Cir. 1974). Plaintff would add to that
: agalys;s the_-_.aboy.e arguments ;ega;’;img_j_gdicia_l_gfﬁ_c_i_enc;y and not_.pe_nnitﬁng dilatory conduct
m¢c§:ssi£ating_-th&; s_anptiag_to be ye_warded Wlth further delay. - T
. . Here, the trial court’s. awal_'d of reasonable. costs and fees against Appellants is a civil
| contempt order against a party to the ﬁti_gation. ‘Therefore, it is not appealable under the federal
éaselaw that Appellants purport to ra}y;_ upon. - | . | B |
- The federal cases A_ppgliants cﬂ:e are, é;t bu_:—_:st, in_a_pposi_te;. fﬁ__iazorko v. Penn. Hosﬁmf, the
_:District C_O_uri had dismissed or reman_d_e_;i all c,lazms bgfo_;e 13; éxcept for the issue of sanctions for
ﬁivolous. allegations; because the Lmdeﬂj;’ing -é&i011 was 1o Eonger before th_e trial court the
' ~ sanctions ordet agains‘t the party Emgani was a conmdercd ﬁnal order. 237 F.3d 242, 247. Even
| then, the appeilate court dechncd TeView becauf;c the . appeliant. mltlaﬂy filed - its appeal
prematuraiy, notmg “Rule 11 saactiﬂns awards are mter}ocutory in natare.. 7 Id at 248, Similarly,
| 'Jaffé v. Sundowner Properrzes Jnc 898 F Zd 14’?5 2 s, mapposne becausc the pro se Imgant’
. underlymg smi was dlsrmssed makmg the awa;rd Of at‘tome}; s foes f nal once the amount of fees.
- | .was_sf;-; by .the_ dlgtnct court. N@ith_{;r case s_t'_cu_lc_:i_s_fot..thc p;op_(_)s_luo_n t_hfat an mt_erlesutor_y award of

~ costs and atforney’s fees is immediately appealable when the underlying action is still pending.

"27his isthe correc‘t cztatmn to this €aS€i as Appeilan‘fs catatmn misspeiis the party’ s name and 1dent:f’ ies. the wmng
reporter. - e
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| CONCLUSION T
F or i:he foregomg reason‘s, the tnal court’s dzscovery Qrder 15 pot 1m:medxat€}y appf:alablc
N and thv; Cﬁurt was correc‘t in Eanuary 6, 2(}2(} order dlsrmssmg: Appeﬁant E appea} Appe}iam § -

' petltlan for rehearmg sheuld be dism1sscd

Re'i'spectf ully, :
O THE Law OF’FICES QF JOSHUA E. SLAV]N LLC

/ JoshudF """ %Edvm Esq :
PO Box 762, Mount Pleasant, SC 29465
: __Phonc 843-619-7338 Fax: 888-246-8914
-+ Email: josh@attorneycarolina.com
o~ SC Bar 1D 102912 ' '
L Attomcy for the Respondent Carl Michaei Funny

. May 15,2020 |
- Mount Pleasant, SC -
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~ CERTIFICATE OF SERVICE

The undermgned Toshua E Slavm counsel for the Re%pondenls hereby certlﬁes that L
_service of the Return was made upon all counsel of record by placing a copy m the United States _
Ma,li ﬁrst class postage prepazd at the beiow hsted addrcqq on May 13, 2020: . ' '

_ - Andrew Lindemann o
e Lindemann Davis & Hughes .
PO Box 6923 :
(,olumbla South Carolmd 29260

/Joéhua E S}avm B -

;M

".May 152020
. 8C (Zeurt of Appeais L
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The Law Offices of '

JOSHUA E. SLAVIN

1P 843-619-7338 josh@attorneycaroiina.com g
iF: 888-246-8914 www attomeycaroiina.com

May 15, 2020
Via Fax only: 803-734-1839 ﬁktg@ﬁi ‘ “5{*";‘4,,@;;
The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals May 152020

Jal
SC Court of Appeals
Re:  Carl M. Funny v. Waffle House, Inc.
Appellate Case No. 2019-002081

Dear Ms. Kitchings:

Please find enclosed for filing Respondent’s Return to Appellants’ Petition for
Rehearing in the above-referenced matter. The Court requested Respondent to file a return
and granted an extension to May 1, 2020, which was subsequently extended by the
Supreme Court’s Covid-19 Order extending deadlines for Appellate filings by twenty days.
Pursuant to subsection (c)(4) of that order, Respondent will not mail a paper copy unless
instructed otherwise.

Appellants’ counsel is served with this filing by mail.

Respectfully,
The Law Offices of Joshua E. Slavin, LLC

/s/ Joshua Slavin

Enclosures
cc: Andrew Lindemann, Esq.

PO Box 762, Mount Pleasant, SC 29465






