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THE COURT:  This is Mr. Jones?  

MR. LIMBAUGH:  That's correct, Your Honor.  

THE COURT:  And Ms. Best is here?  

Good morning.

MS. FRANKLIN-BEST:  Good morning.  

THE COURT:  Are you Anthony A. Jones?  

MR. JONES:  Yes.  

THE COURT:  They took you to the wrong place, Bud.  

I'm sorry about that.  They were supposed to bring you 

straight here and not to the Charleston County Detention 

Center.  So I apologize for your visit at the Charleston 

County Detention Center.  But we got you over here now. 

Okay.  Did you have a chance to talk with Ms. Best 

once you got here?  

MR. JONES:  Yes, sir.  

THE COURT:  Okay.  And do you need any more time to 

talk to him?  

MS. FRANKLIN-BEST:  I do not, Your Honor.  

THE COURT:  Let's go ahead and start.  

MS. FRANKLIN-BEST:  May it please the Court.  

MR. LIMBAUGH:  This is Anthony Jones, Case No. 

2017-CP-10-1880.  Mr. Jones is presently confined to the 

South Carolina Department of Corrections pursuant to orders 

of commitment of the Charleston County Clerk of Court and 

Dorchester County Clerk of Court.  
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During his October 2015 term, the Charleston County 

Grand Jury indicted applicant for armed robbery.  During it's 

October 2015 term, the Dorchester County Grand Jury also 

indicted applicant for first-degree burglary.  Mr. David 

Aylor represented applicant on both charge.  

On December 12th -- 

THE COURT:  Did you say Dorchester?  

MR. LIMBAUGH:  That's correct.  

THE COURT:  We have a Charleston and Dorchester 

charge originally?  

MR. LIMBAUGH:  Yes, Your Honor.  

THE COURT:  Just wanted to make sure I heard you 

correctly.  Go ahead.  

MR. LIMBAUGH:  December 12th, 2016, applicant 

appeared in the Charleston County Court of General Sessions 

before the Honorable Deadra Jefferson, circuit judge, and 

pled guilty as indicted to both offenses.  Applicant waived 

his Dorchester charge into Charleston County to plead guilty, 

Your Honor. 

At his hearing, applicant, who has a GED, was 18 

years old at the time, indicated he wanted to plead guilty to 

both offenses and was guilty of both offenses, and was 

satisfied with Mr. Aylor's representation. 

Pursuant to the negotiations with the First Circuit 

Solicitor's Office, Judge Jefferson sentenced applicant to 15 
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years imprisonment for first-degree burglary.  

Judge Jefferson sentenced applicant to 10 years 

imprisonment for the armed robbery.  Judge Jefferson ordered 

both of these mandatory minimum sentences to be served 

concurrently.  Applicant did not pursue any of his appellate 

rights following his guilty plea.  

Applicant filed this application for post-conviction 

relief on April 14th, 2017.   Applicant simultaneously filed 

the exact same application in Dorchester County, Your Honor.  

But we did do a motion to merge those, an order subsequently 

filed.

THE COURT:  So we are doing both of them today; is 

that right?  

MS. FRANKLIN-BEST:  Yes, Your Honor.  

THE COURT:  Great.  Is it one number now, or is 

it -- 

MR. LIMBAUGH:  I believe it should all be under the 

Charleston County number.  

MS. FRANKLIN-BEST:  I think that's right, Your 

Honor.  

THE COURT:  That's fine.  No problem.  I just wanted 

to make sure.  Okay.

MR. LIMBAUGH:  In his original application, his two 

allegations were ineffective assistance of plea counsel, 

specifically.  Investigation is ongoing, but it appears plea 
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counsel did not undertake any investigation into the 

circumstances of applicant's youth to mitigate applicant's 

sentence, nor did he engage in any meaningful plea 

negotiations on applicant's behalf, in violation to his 

rights to effective counsel.  

The second, automatic waiver provision of the South 

Carolina codes annotated 63-19-20 is unconstitutional.  And 

applicant's sentence violates his right to be free from cruel 

and unusual punishment.  Specifically, applicant was 

automatically treated as an adult pursuant to SC Code 

63-19-20, which provides, in pertinent part, "Child" or 

"juvenile" does not mean a person sixteen years of age or 

older who is charged with a Class A, B, C, or D felony or a 

felony which provides for a maximum term of imprisonment of 

fifteen years or more. 

Applicant was 16 years old at the time of this 

crime.  Statutory provision is unconstitutional because it 

does not allow discretion in the sentencing options for the 

Defendant who was a juvenile at the time of the crime, in 

violation of applicant's right to due process.  

Applicant's sentence is also cruel and unusual in 

violation of the Federal Constitution, Amendment 8.  

Applicant's sentence violates the South Carolina 

Constitution, Article 1, Section 315.  

Applicant is represented here today by Ms. Elizabeth 
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Best.  And I will hand it over to her now to clarify any 

further allegations that she needs to go forward with today, 

Your Honor.  

THE COURT:  All right.  

MS. FRANKLIN-BEST:  Good afternoon, Your Honor.  May 

it please the Court.  I would like just to offer the Court a 

brief road map of the claims that we are going forward on 

today.  

THE COURT:  Wonderful.  

MS. FRANKLIN-BEST:  Anthony Jones pleaded guilty, as 

you heard Mr. Limbaugh say, on December 12th, 2016, to two 

charges, armed robbery and burglary first.  He was a juvenile 

at the time of these offenses, but was treated as an adult 

pursuant to South Carolina Code annotated 63-19-20, which 

holds that a "Child" or "juvenile" does not mean a person 

sixteen years of age or older who is charged with a Class A, 

B, C, or D felony as defined in Section 16-1-20 or a felony 

which provides for a maximum term of imprisonment of fifteen 

years or more.

So he received the sentence of 15 years, which was 

the minimum that he could receive under this statute.  

So the issues in this case PCR, Your Honor, first of 

all, why a juvenile, who has never served a YOA sentence, did 

not receive one in this case.  So he immediately went from a 

sentence in the Department of Juvenile Justice to a 15-year 
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sentence in an adult prison, sentenced as an adult. 

But the larger point that I would like to argue, 

Your Honor, is at the conclusion of his testimony, is that 

the waiver provisions, 16-19-20, is, in fact, 

unconstitutional under recent United States and South 

Carolina Supreme Court case law. 

There may be some additional facts that my client 

may wish to bring to the Court's attention at that point, but 

those are the two main claims we are going forward on, Your 

Honor. 

And with that brief road map, we would like to call 

Mr. Jones to testify.

THE COURT:  Okay.  Come on up, Mr. Jones.  You got 

the paperwork you need with you? 

MS. FRANKLIN-BEST:  I should probably put this on 

the record, Your Honor.  We had a scheduled PCR hearing a 

number of months ago.  At this point, I don't recall exactly 

when.  There were issues of Mr. Jones's competency at that 

point.  We delayed the hearing.  He was subsequently found 

incompetent at that point.  But we have had him restored.  

We've worked with South Carolina Department of Corrections.  

He's been medicated.  And, in my opinion, seems to be 

perfectly fine.  I was speaking with him earlier and seems 

like he understands everything going on today.  

THE COURT:  Great.  Let's swear him in.  

8

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

053



ANTHONY ALLAN JONES, JR.,

having been duly sworn, testifies as follows:  

THE CLERK:  For the record, please state your full 

name and spell your last name.

THE WITNESS:  Anthony Allan Jones Jr, J-o-n-e-s.  

DIRECT EXAMINATION

BY MS. FRANKLIN-BEST:  

Q. Anthony, how old are you today?  

A. 21 years old.  

Q. You are 21.  And your folks, Anthony, Sr. and Ms. 

Felicia Jones are here in the courtroom today.  Do you see 

them?  Can you say yes or no for the court reporter, please?  

A. Yes, ma'am.  

Q. And how old were you when you were charged with 

these offenses?  

A. I was 17 when I was arrested.  And the first-degree 

burglary took place shortly before my 17th birthday.  So I 

was 16 at the time of the first-degree burglary.  

Q. So you were 16.  So you were a juvenile at the time 

these events occurred.  Were you 16 at the time of your armed 

robbery?  

A. No, ma'am.  That was a week after my 17th birthday.  

Q. So right after that?  Okay.  And to be clear, you 

were charged in both Charleston and Dorchester Counties, 

correct?  
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A. Yes, ma'am.  

Q. And in Dorchester County, you got the burglary first 

degree, and the Charleston County, you got the armed robbery; 

is that correct?  

A. Yes, ma'am.  

Q. And so did the solicitor in Dorchester County 

recommend the term of 15 years?  

A.  I believe so, yes.  

Q. And is it true that the Charleston solicitor did not 

make any sentencing recommendation?  

A. Yes.  

Q. Can you explain to the Court how Mr. David Aylor 

came to represent you?  

A. It was a recommendation from my family that -- well, 

that he actually take my case.  

Q. Okay.  So your folks kind of reached out to 

Mr. Aylor?  Is that your understanding what happened?  

A. Yes.  

Q. Can you describe your relationship you had with 

Mr. Aylor?  

A. I saw him -- well, when I first heard from my family 

that David Aylor would be taking my case, I met with the 

private investigator from his law firm.  And I met with him 

two or three times.  And then I didn't really hear too much 

more from him until later in 2016.  And so it kind of -- I 
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was thinking it would go one way, and he sort of, kind of let 

me know that he wouldn't really be able to do anything until 

the motion of discovery or Rule 5 came back.  So he couldn't 

really give me any answers into sentencing early on.  So I 

just waited.  

Q. But did you meet with him sort of numerous times, or 

Mr. Aylor and his investigator?  

A. I met with the investigator one time.  And that was 

about the armed robbery.  But I actually got served a warrant 

while I was already arrested for the first-degree burglary.  

And I didn't really have a chance to meet with him at the 

time of the burglary.  Well, I got served with the warrant 

for the burglary.  My bad.  And I was writing him letters 

about that.  And he let me know around March or April that 

things would be picking up sooner.  

Q. Okay.  So that the Court was beginning to get 

interested in to the case and moving it.  Did you have an 

opportunity to review all your discovery with him?  

A. Not really.  We didn't really have a chance to, 

like, sit down and say, well, we'll try this or do this, or 

this evidence can be used this way in trial, and stuff like 

that.  But he did let me know there was an implication 

against me.  And he did let me know that the confession I 

gave was not in my favor.  

Q. So you did give a confession in this case for both 
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of these charges; is that accurate?  

A. Yes, ma'am.  

Q. And what did you discuss in terms of possible 

sentences that you might receive on December 12th?  

A. On the date of December 12th, it was a 15-year 

sentence.  One was a negotiated plea for 15 years.  And that 

was with Dorchester County.  And then there was an open plea 

for 10 to 30 years for armed robbery.  And that was with 

Charleston County.  

Q. Just to discuss a little bit of your background, 

prior to these charges, you had gotten into a little bit of 

trouble before.  Is that fair to say?  

A. Yes, ma'am.  

Q. And at the time of these offenses, were you on 

juvenile parole?  

A. Yes, ma'am.  

Q. And what were you on juvenile parole for?  

A. Second-degree burglary.  

Q. Is it second-degree burglary?  And were there any 

other offenses, shoplifting maybe?  

A. It was probation, but it wasn't a violation.  It was 

never a probation violation.  It was just a shoplifting 

charge I had in juvenile and an illegal carrying of a 

firearm. 

Q. So you had burglary second, and then you had a 
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weapons charge and a shoplifting?  Is that accurate?  

A. Yes, ma'am.  

Q. And so when you pleaded guilty, what sentence did 

you receive?  

A. 15 years run concurrent.  

Q. And were you aware of any plea negotiations that 

occurred in your case?  

A. No, ma'am.  

Q. And in addition to the issue of your sentence, are 

there any other issues that you wanted to bring to the 

Court's attention?  

A. There was recommendations from my counselors at SCDC 

that I be rehabilitated in ways other than my current prison 

sentence, because they felt at my age, that I shouldn't 

necessarily be in an environment with people who may have a 

life sentence or maybe habitual offenders.  And I've been in 

a couple of classes and stuff.  And I've received some 

certificates for behavior modification, victim impact groups, 

and violence prevention.  

Q. Could I see those?  

MS. FRANKLIN-BEST:  If I may approach the witness, 

Your Honor.  If I could make these exhibits for this, these 

courses that Anthony has taken since he's been incarcerated.  

THE COURT:  Can you show them to Mr. Limbaugh?  

MR. LIMBAUGH:  Without objection.  
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THE COURT:  Plaintiff's Exhibit 1, 2 and 3.  

(Applicant's Exhibit 1, Music therapy certificate, 

was marked for identification.)

(Applicant's Exhibit 2, 12-week course for 

behavior modification, was marked for identification.)

(Applicant's Exhibit 3, Completion of violence 

prevention program certificate, was marked for 

identification.)

BY MS. FRANKLIN-BEST:

Q. What kind of classes have you been taken?  Where are 

you housed right now, which prison?  

A. Kirkland Correctional.  

Q. And you are taking these classes at Kirkland?  

A. Yes, ma'am.  

Q. And could you just describe to the Court what 

classes you've been taking?  

A. This is a music therapy group class.  And this is a 

certificate for my participation.  The other two was a 

completion for a 12-week course for behavior modification.  

And the final one was another completion of violence 

prevention.  And those are all three.  

Q. And could you tell us, who again was it who wondered 

if there might be some other kind of form of punishment for 

you other than incarceration?  

A. Dr. Edan.  I don't know his first name.  He actually 
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is my counselor for two of those certificates from him.  

MS. FRANKLIN-BEST:  No further questions from me, 

Your Honor.  

THE COURT:  Would you like to ask any questions, Mr. 

Limbaugh?  

MR. LIMBAUGH:  I have no questions for this 

witness.  

THE COURT:  Thank you very much.  Would you like us 

to make copies of those forms we have?  

MR. JONES:  Yes, sir.  

THE COURT:  So he can keep those for his records.  

It would be harder for him to get them back than for us to 

have a copy.  

We are going to make you a copy of those.  Okay, 

Mr. Jones?  

MR. JONES:  Thank you.  

MS. FRANKLIN-BEST:  I would like to next call David 

Aylor to testify.  

DAVID AYLOR,

having been duly sworn, testifies as follows: ak

THE CLERK:  If you would, please state your full 

name and spell your last name.  

THE WITNESS:  My name is David, last name Aylor, 

A-y-l-o-r.  

DIRECT EXAMINATION
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BY MS. FRANKLIN-BEST:  

Q. Can you please, for the record, tell us how you came 

to represent Mr. Jones.  

A. Yes.   Bear with me.  I tried to put together a 

little bit of a timeline.  It's been several years.  You 

could imagine it's somewhat hard.  But the way that I have it 

by date is, I originally represented him on a burglary 

second-degree, which he was charged with back on July 8th, 

2014.  That was a case that was here in Charleston County.  

And it was a burg' second, nonviolent.  

He was already on probation through juvenile 

detention with two charges, which was -- that I did not 

represent him on, that he had been convicted of previously -- 

which was unlawful carrying of a pistol and shoplifting.  And 

then we went forward with that case.  And he pled out, as he 

stated, earlier that year, I believe in late July or sometime 

around there, 2014.  

And then -- and I was hired originally by his 

father.  I met both of his parents and was in contact with 

them a lot.  Unfortunately, things tended to go on a downward 

spiral.  He got arrested again.  Next one was for armed 

robbery, possession of a weapon during a violent crime.  That 

was in Charleston, I believe.  Yes, Charleston, or Charleston 

County.  And that was June 28th, 2015.  So, more or less, 

close to a year after I had originally been retained for his 
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first charge, his father came back and met with me.  

That was my main outside point of contact for any 

time that he was in jail and incarcerated as far as the 

family or friends was concerned, is speaking with his father. 

He then, as he stated, got served while in jail in 

Charleston.  He was also arrested -- I'm sorry.  I want to go 

back to the burg' for a second.  He was -- there was a 

probation violation along with that because he was on 

probation.  And we handled that as well at that point back in 

July of 2014.  And I can repeat anything, if I need to.  

So as he stated earlier in his testimony, he was 

then provided a warrant for burglary first degree in 

Dorchester County while he was in custody in Charleston 

County.  And this was from an alleged incident date of June 

7th, 2015. 

So then, ultimately, at the point before this plea 

came about, both of them -- he was still on probation for the 

burglary second charge that I had originally represented him 

on.  The probation from the unlawful carrying and the 

shoplifting that was prior to my representation, was over, 

essentially, when they ended it when he pled.  So then they 

were going to -- to my knowledge -- or I don't recall that 

they ever did violate him again since he was going forward 

with these more serious charges, that being the burg' first, 

or the solicitor, I should say, burg' first.  And that was 
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handled by Glenn Justice, who was formerly with Dorchester 

County Solicitor's Office.  I believe he's in private 

practice now.  

And for his Charleston charges, first time was with 

Spiro when he was a juvenile.  And then when the more 

serious, of course, armed robbery, and possession of weapon 

during a violent crime, which, as already stated, was in 

general sessions court with him as an adult, was handled by 

Richard Waring, who is still currently with the solicitor's 

office in Charleston.  

Q. Fair to say you had a couple year history with Mr. 

Jones and the Jones family from the time that he was a 

juvenile up until the point that these cases were resolved 

where he was treated as an adult; is the accurate?  

A. That's correct.  

Q. Do you recall any of the plea negotiations in this 

case?  

A. Yeah.  The main driving force behind it was, because 

he's a good solicitor, but a fair one, I think, was Richard 

Waring.  He was much more -- how shall I say? -- aggressive 

with his handling of his Charleston cases, which, again, was 

the armed robbery and the possession.  And I think -- and 

this is just purely speculation and my own opinion, one, 

Dorchester and Charleston don't run on the same sort of 

timeline tracks.  Dorchester is a little bit slower.  But 
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there was a lot of -- I don't want to say pressure, but 

concern about the outcome of the case from the victims that 

were involved.  So that is why it sort of moved along, pushed 

the Charleston case kind of on the forefront, as opposed to 

the Berkeley -- I'm sorry, the Dorchester. 

So then I started negotiating.  I've done this, I 

don't know, probably 30 or 40 times, maybe more in my career, 

where I've had someone charged in two different jurisdictions 

or two different counties and it not being the same circuit, 

as opposed to it being Charleston and Berkeley and all within 

the Ninth.  And this situation, as in many times, it was 

Charleston County with the Ninth Circuit Solicitor's Office.  

And, obviously, Dorchester County, I can't recall what 

circuit that one is, Dorchester and Orangeburg.  So I was 

dealing with Glenn and Richard.  But, ultimately, I was more 

concerned as far as the sentencing goes, even though that 

potentially could be less with ten-year minimum with Richard 

on armed robbery, that he was going to want higher.  

Reason for that being, he was familiar with his 

prior convictions.  And maybe -- I'm sure most of the Court 

knows, it's the law that even if it's a juvenile, they still 

see those prior incidents, "they" being the solicitor, even 

though in general sessions cases, can see the convictions.  

So even though you wouldn't say they are, per se, used 

against the person, it definitely, in my opinion as a defense 
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counsel, creates a bias of, hey, this person has been getting 

in trouble and some serious trouble for quite some time and 

this isn't sort of a first-go-around with bad experience.  

Q. During the course of your plea negotiations with the 

State, did you ever sort of discuss with them, hey, look, 

he's just been in DJJ and how about we try a YOA before we 

give this kid a sentence as an adult in prison?  Do you 

recall any of that?  

A. Absolutely.  I mean, it still hurts my heart today 

for him being such a young man where he is now through some 

of the decisions he's made, and almost just as much as his 

parents.  You know, I'm sure it still hurts today and will 

for a long time, because he was a boy.  But he was making man 

choices.  And we definitely worked very hard, particularly 

with Richard, to try to see if we could get it under a Y. 

Because of the fact that -- I think two reasons -- 

or three, really, three reasons they were not at all 

interested in cutting the client that kind of break, even 

though he could potentially get it under a certain type of 

plea agreement if we worked it out, is, one, because they 

knew what his prior stuff was.  Again, even though it was 

juvenile, they knew what his convictions were; two, because 

both the cases in both Dorchester and Charleston were 

serious, serious violent offenses or most serious violent 

offenses, it wasn't like he's got a marijuana charge in one 
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place and one count it was two.  And then, three, as he 

stated earlier in his own testimony, he gave statements.  He 

confessed to everything.  

Beyond that, the evidence, one of the instances was 

a truck involved with a round by him and his co-defendant.  

The armed robbery, I believe, it was in that truck that they 

slammed into a tree running from the police.  Actually was in 

the name of his father.  Amongst messages related to meeting 

up, I believe it was one of those Craiglist-type spams, meet 

the person and stuff.  I think it was Craigslist.  Like I 

said, it's four or five years ago.  Then the same with, you 

know, Dorchester, the facts were hard. 

So the only thing I had going for me, ma'am, really, 

in regard to doing everything I could from a standpoint of 

mitigation factors, was his age.  Again, like I said, they 

weren't budging because they knew I could do nothing if we 

went to trial.  

Q. So as I understand your testimony, and I think I got 

this right, from the State's perspective, what they were most 

concerned about were his prior offenses, the severity of the 

offenses on this particular case, and then what they thought 

was sort of like their overwhelming proof of guilt?  Is that 

safe to say were your concerns?  

A. Correct.  Sort of talk about bringing a knife into a 

gun fight, as far as my position as his applicant, to say my 
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hands was tied would be an understatement. 

In regards to the discovery, his father had full 

copies of it, was provided.  I kept in touch with them.  And 

we had a very good relationship, almost I would consider a 

friendship via text message.  With most of my clients, you 

know, at the time, I probably had around 300 or 400 clients, 

most of them I don't have personal cell phone to talk with, 

but I did on some occasions.  And it being the fact his son 

was so young, and understanding, so concerned, we kept in 

touch a lot.  

As far as the client himself, he was aware of 

everything.  And we answered all of his questions.  I got -- 

and I know you are aware, because I showed it to you as well 

as a representative from the Attorney General's Office, what 

I do, every time I have a plea, because this is not my first 

day at school, when it comes to a PCR, is go over all the 

information provided to the client.  And then I have them 

sign an affidavit that I put together.  And I note -- it is 

notarized prior to the plea.  And I did that in this case. 

And I don't believe Mr. Jones -- I wasn't paying 

attention somewhat when he testified.  I don't think he 

accused me of him not understanding the case.  But just for 

the record, for Your Honor to hear, we do have that here 

where it goes over what he was charged with.  

The only thing I will say in critique in something 
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Mr. Jones said that I believe is incorrect, and I don't think 

he said this to try to mislead the Court in any way, he 

probably just doesn't remember, which is understandable, and 

he's not an attorney, was that he said that the Charleston 

charges, which, again, was the armed robbery and the 

possession of a weapon during a violent crime, which Richard 

Waring was handling, that those charges were open to 10 to 

30.  And that is not accurate.  Actually, it was negotiated. 

So we knew that the minimal on the burglary, as you 

and I discussed outside of this hearing, was 15.  That was 

going to be the lowest that Judge Jefferson -- even she, that 

day, because of his age and everything, I think didn't feel 

that comfortable with the situation.  But that 15, we knew 

whatever came from the Charleston County charges that we were 

pleading to, also was not going to go above 15.  And it was 

going to run concurrently.  So there was not going to be any 

surprises in the courtroom, for lack of a better term.  

Your Honor has seen thousands upon thousands of 

pleas, but this was a completely negotiated plea on all 

fronts.  So, in fact, I don't recall if we approached Judge 

Jefferson or maybe went in the back.  But she already knew 

what the circumstances were, particularly because it was two 

counties and the different circuits.  

She also was in agreement.  Sometimes the judge will 

look at negotiated plea and say, I am not agreeing to that 
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negotiation.  She was in agreement with the negotiation.  His 

family, obviously, was aware of it and in agreement.  And he 

obviously was.  And I had no choice but to be, considering 

all the circumstances.  

Q. It's probably been a long time since you read the 

plea transcript here, but do you recall Judge Jefferson sort 

of expressing some concern or that a boy this young was 

actually getting this kind of a sentence?  

A. I think everybody in the courtroom was that way.  

And I know Judge Jefferson well.  And I've been in front of 

her a tremendous amount of times.  And she's pretty 

courageous in saying when she has an opinion about something, 

regardless if it's something she has the power to change or 

correct.  But, again, this was a boy.  But he was, you know, 

facing adult consequences for those decisions.  

Q. And the judge did not have the discretion, did she, 

to go behind the plea agreement?  

A. If there was some way that could ever happen and 

change and you could have a hearing or something like that 

within that change being made through the legislature here in 

South Carolina, I think that would be excellent and a very 

admirable system.  Unfortunately, no, that doesn't come into 

play.  

Q. At this point, that's correct.  

A. Not yet.  
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MS. FRANKLIN-BEST:  And I have no more questions, 

Your Honor.  

THE COURT:  Thank you.  Mr. Limbaugh, 

cross-examination?  

CROSS-EXAMINATION

BY MR. LIMBAUGH:   

Q. Let's get into a little bit into what surrounded the 

YOA and why Mr. Jones didn't get that.  Could you just 

briefly reiterate that for me?  I think it was three things 

you stated why the solicitor was not inclined to work with a 

YOA sentence.  

A. Yeah.  So, again, just to kind of recap it, there 

was two cases that I was dealing with, one being Charleston 

County and one being Dorchester County, both on a very same 

timeline, reasonably within days of each other or weeks of 

each other when they occurred.  So there wasn't sort of an 

age issue to one as compared to the other.  

But between the two cases, most of the negotiations, 

while they were between all three parties, myself, Glenn 

Justice for Dorchester County and Richard Waring for 

Charleston County, Richard Waring was the one that we 

definitely -- I dealt with the most.  

And then he, when the pleas were sort of put 

together, and why they weren't able to do YOA, was based 

upon, one, the prior record, which at that point in time, 
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his -- I do not believe he had any other arrests or 

convictions than these.  He had unlawful carrying, which I 

assume was somewhere around 2013 maybe.  I started 

representing him in '14 for -- what did I say? -- 

shoplifting, I think, under 2,000.  So that was 2013, I 

think.  I don't know that for a fact, that he was on 

probation for.  And then when I was first hired by his 

family, that was a burg' second nonviolent, in which he was 

then convicted as a juvenile in juvenile court. 

And then when these charges came, he first went in, 

because like I said, on the armed robbery is when there was a 

car wreck and they chased him and caught him.  So, basically, 

at that time of arrest, he goes in while on probation, 

juvenile probation for those charges.  And then, as he 

stated, was served in Charleston County Detention Center with 

a burg' first warrant for Dorchester, because they had gotten 

identification and everything signed up, and then the judge 

then signed the warrant and they served him that one, or 

signed the affidavit.  

Finally, it was the seriousness of these offenses, 

in that, you know, he was looking at the burg' first in one 

place, armed robbery in another place, had a prior.  

I don't describe him this way, because I don't think 

it's so much fair and balanced, but he had a prior "gun 

charge".  It wasn't an unlawful carrying.  I don't know what 
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the facts of that were.  But when you have any kind of guns 

in your history and then you have these violent crime 

charges, all the solicitors that I've ever dealt with usually 

kind of really reflect back on that.  

Q. And correct me if I am wrong, but the solicitor is 

not under any obligation to offer the defendant a plea, 

period, but certainly not a YOA; is that correct?  

A. That's correct.  YOA is something that we use as a 

tool all the time to try to negotiate.  And it's something 

that I think both -- all parties involved more often than not 

find it fair.  In this circumstance, no, they don't have to 

give me a plea at all.  

As I stated earlier, one of the many tough parts 

about this was the strength of both the cases.  You know, I 

was not in a position -- I like trying cases.  I've tried a 

whole lot.  I don't try cases that I lose, on purpose at 

least.  And these would have definitely been those type of 

cases, unfortunately, due to all the facts.  So I think the 

strength of knowing what they had and everything else I've 

mentioned, yeah, we were lucky to get the minimum.  

Q. And according to the confession of Mr. Jones, 

correct?  

A. That's correct.  

Q. And then going to the age consideration, admittedly, 

Mr. Jones was rather young during these offenses?  
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A. Yes, he was.  

Q. And as you stated, as is in the plea transcript, 

there was consideration for his age, even at the time he took 

the plea.  Do you recall that?  

A. Yes.  I don't recall that, a lot of the specifics as 

previously mentioned by counsel, because that was four and a 

half years ago, something like that.  But what I do recall is 

that -- any time you have a young person coming in front of a 

judge, it's something you pay notice to, particularly when 

you are talking about a lengthy amount of prison time 

exposure, and then actually in this circumstance, of course, 

was negotiated minimum, but the 15-year sentence that was 

handed down.  

Q. Okay.  Of course, obviously, 15 years is a long 

time.  However, that is the minimum sentence he could have 

received on those charges; is that correct?  

A. That's correct.  On the burglary charge, 15 is the 

lowest he can go.  And then on the sort of commanding charge 

of Charleston, being the armed robbery, 10 was the lowest 

that they could go.  

Q. Which is what he received in the guilty plea 

negotiated, correct?  

A. Yeah.  Let me see.  I've got -- plea offer is to 

plead to armed robbery and burg' first.  You know, then all 

the negotiations and everything, it was 15 to life, of 
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course, on the burg' first, and 10 to 30 on the armed 

robbery.  

Q. Just to clear up about these other allegations 

alleging that waiver statute, saying that as long as it was 

here -- applicant was of age at the time was waived up to be 

tried as an adult or being -- you know, he pled as an adult 

under the statute because he was charged with a crime that 

maximum term of imprisonment is 15 years or more, correct?  

Is that's your understanding of the statute?  

A. That is.  

Q. Okay.  

A. It's pretty black and white. 

Q. Right.  And these defenses did carry maximum terms 

of potential imprisonment over 15 years; is that correct?  

A. That's correct.  

Q. And are you aware of any cases at the time or since 

that has found that statute to be unconstitutional?  

A. Unfortunately, no.  

Q. Fair enough.  And cases such as Aiken v. Byars and 

Miller v. Alabama relate to youthful offenders being given 

mandatory, and in some cases under nonmandatory schemes, life 

without possibility of parole.  Is that your understanding of 

those cases?  

A. Somewhat.  I can't recall, you know, real specifics.  

I don't want to go on the record and quote something wrong, 
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but, yeah.  I was a C student in law school.  I can only go 

so far with that type of thing.  

MR. LIMBAUGH:  That's all I have.  

THE COURT:  Redirect?  

MS. FRANKLIN-BEST:  Just to clarify one particular 

point.  

REDIRECT EXAMINATION

BY MS. FRANKLIN-BEST:    

Q. Anthony had an armed robbery and a burglary first, 

correct?  And the gun charge was actually a prior offense?  

A. Yes.  The gun charge was at that point probably 

maybe two or three years back.  

Q. Just want to make sure that the record was clear.  

A. Yeah.  I'm sorry if I did not make that clear.  I 

never represented him in regards to gun charges he was 

convicted of.  

MS. FRANKLIN-BEST:  Thank you.  

THE COURT:  Thank you.  

Any other witnesses?  

MS. FRANKLIN-BEST:  No other witnesses, Your Honor.

MR. LIMBAUGH:  The State rests.  

THE COURT:  Happy to hear from you.  

MS. FRANKLIN-BEST:  If I can have sort of a minute 

putting the case in context.  

THE COURT:  Spend as much time as you need to.  You 
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are not held to a minute.  

PLAINTIFF'S ATTORNEY:  Anthony's case here is really 

the latest consideration of this kind of juvenile sentencing 

claim that started in Roper v. Simmons, 2005, which made 

illegal the execution of juveniles, to Graham v. Florida, 

which is permitting courts from imposing life without 

possibility of parole sentences on juveniles convicted of 

nonhomicide offenses.  And that case was in 2009 and others 

like it.  

in Aiken v. Byars, 2014, the South Carolina Supreme 

Court vacated all life parole sentences imposed on juvenile 

offenses, concluding such sentences violated the 8th 

Amendment against cruel and unusual punishments.  

Following the constitutional directive of Miller v. 

Alabama, 2012, the Court held that for juvenile offenders 

being life without possibility of parole are entitled to new 

individualized sentencing hearings where judges are required 

to take into account the general characteristics of the youth 

and any mitigating circumstances arising from the juvenile's 

own background in determining the appropriate sentence.  

So, specifically, the court in Miller established 

the framework requiring resentencing courts to consider, 

number one, the chronological age of the offender, and the 

hallmark features of youth, including immaturity, impetuosity 

and failure to appreciate risks and consequences; two, the 
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family home environment surrounding the offender; three, the 

circumstances of the homicide offense, including the extent 

of the youthful offender's participation in the conduct and 

how familial and peer pressures may have affected him; and, 

four, the incompetency associated with the youth, for 

example, the offender's inability to really deal with law 

enforcement officers and incapacity to really assist with his 

own attorneys in defending himself.  And then also, I think 

very significantly, number five, the possibility of 

rehabilitation.  

So while Anthony's case is not an Aiken case, nor is 

it a Graham case -- 

THE COURT:  Nor is it a Miller case.  

MS. FRANKLIN-BEST:  Nor is it a Miller case, 

exactly, but the case still implicates the same 

constitutional concerns found by our state Supreme Court of 

the United States Supreme Court.  And that is that juvenile 

offenders have a different constitutional status than adults 

due to their immaturity and relative lack of culpability.  

And it's because of this constitutional distinction that our 

courts are drawing that litigation is going to continue to 

continue.  

There's movement afoot in the legislature to make 

the 30-year mandatory minimum for juveniles unconstitutional 

as a violation of the 8th Amendment.  And then also the claim 

32

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

077



here that the mandatory waiver provision that was operating 

in his case, 16-19-20, is unconstitutional because it 

unconstitutionally cabins a judge's discretion in deciding 

whether a juvenile should even be subjected to adult 

punishments.  These issues are percolating throughout the 

country.  

The Court's trajectory has been largely consistent.  

The law must account for, and in a meaningful way, the 

juvenile's youth when it comes to criminal sentencing. 

And in all candor to the Court, these cases are 

ongoing.  And I cannot tell this Court that there's currently 

a court that has found this provision or one like it in 

another state to be unconstitutional. 

There was a case in the Ohio Supreme Court.  And 

it's State v. Aalim, where the full court, the Supreme Court, 

found that a statute just like this one was unconstitutional.  

The State then petitioned for rehearing.  There was a 

judicial election between the two opinions.  And the Ohio 

Supreme Court reversed their decision on that particular 

case.  So the one really great case we had has now 

disappeared.  

And for reasons I don't understand, because I 

reached out to some of these attorneys, they did not seek to 

serve in the United States Supreme Court at that point.  But 

I do believe that one day this statute is going to be found 
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to be unconstitutional.  

If you read the plea, the plea in this particular 

case, you will see that Judge Jefferson really expressed her 

discomfort with what she was doing.  And seemed like the kind 

of case where a judge really should have the discretion to do 

something other than what happened.  And so, you know, I felt 

it important to kind of raise this issue.

THE COURT:  She had discretion.  She had discretion 

not to take the plea.  She just opted not to exercise her 

discretion not to take the plea.  

MS. FRANKLIN-BEST:  I think that's fair.  Had she 

not taken the plea, I think what would have happened, Anthony 

would have had to go to trial instead.  Seems clear that the 

prosecutors really were not inclined to cut him any breaks 

based on his youth.  I think she served him best as she could 

by giving him the mandatory minimum. 

But in raising this claim, I do plan to take this 

claim to the South Carolina Supreme Court to see if they are 

interested in it.  They've been very sort of alert on this 

issue.  Since Aiken came out, they have now come out with  

Slocumb.  So it's definitely an issue that's on their radar.  

I'm hoping that Anthony gets the benefit of some change in 

the law, either on his own case or some future changes in the 

law.  

In fact, right now, I think this month, the United 
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States Supreme Court will also be hearing a youthful case, 

the Malvo from the DC sniper situation years back.  

So no judge has taken into consideration Anthony's 

individual characteristics in deciding that he was to be 

given this mandatory minimum of 15 years.  No one has really 

sort of applied the Aiken/Miller factors with respect to 

Anthony at all.  And my argument is simply that I believe the 

sentence here is unconstitutional.  And I just ask this Court 

to grant relief.

THE COURT:  All right.  Mr. Limbaugh.  

MR. LIMBAUGH:  May it please the Court, Your Honor.  

First, briefly as to the YOA issue, the State argues that the 

solicitor was under no obligation to offer Mr. Jones a YOA 

sentence.  And you heard testimony from Mr. Aylor that he did 

try as hard as he could to get him a YOA sentence or a 

lighter sentence that he could, and was, indeed, successful 

in getting him the absolute minimum sentence that Mr. Jones 

could possibly receive as an adult, 15 years continuous to 

run concurrent.  

Second, Your Honor, the State would argue that the 

constitutionality of 63-19-20 is not a post-conviction relief 

issue, Your Honor.  There's no case then or since that has 

held our statute to be unconstitutional.  Judge Jefferson was 

under no legal obligation to consider his individual youth 

factors from Miller or Aiken.  Clearly, Mr. Aylor cannot be 
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found ineffective for not arguing something that hasn't come 

to exist.  You can't hold counsel ineffective for failing to 

be clairvoyant for something that hasn't even happened yet, 

Your Honor.  

So the State argues that clearly applicant has 

failed to meet its burden with regards to the YOA allegation.  

And the unconstitutionality of a currently and in the past 

constitutional statute is not a grounds for post-conviction 

relief.  Thank you, Your Honor.  

THE COURT:  Okay.  Here's what we are going to do on 

this issue.  I'm going to grant both sides 30 days to do 

proposed orders on it.  One of the things that I would like 

briefed and addressed in that order, Ms. Best, is the Court's 

ability to determine the statute unconstitutional in 

post-conviction relief action when that issue was not 

addressed during the plea colloquy nor raised on any appeal. 

I am not saying I do or I don't have that authority, 

because as I sit here right now, I've never done the research 

on that issue.  Does that make sense?  But I am not saying 

you are wrong or you are right.  I'm just saying, in all the 

PCRs I did as a lawyer and all the ones I've done as a judge, 

the idea of the statute being unconstitutional has never been 

raised.  

So even the issue of -- that issue being allowed 

before this Court in the way that this case is currently 
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framed, I would like that to be part of a proposed order.  

Okay?  

MS. FRANKLIN-BEST:  Thank you, Your Honor.  

THE COURT:  If y'all get to the point where you need 

more time, just communicate with us.  I'm happy to give you 

more time.  I understand life happens and court happens and 

kids get sick and all that kind of stuff.  What becomes 

frustrating for us is when there's just no communication.  So 

if you need more time, just let us know.  That's perfectly 

fine.  I'm happy to give it to you.  Just that one little 

level of communication will make everything much smoother.  

Okay?  

Thank you, Mr. Jones.  Have a nice day.  Thank you, 

mom and dad, for coming to the hearing.  I appreciate that.  
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counsel for any party to the cause pending or interested in 

the events thereof.
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£-?tate of ls>outl) Carolina

Circuit Court of ti)e Jftftf) 3fubtclal Circuit
jPost Office Box 192

Columbia, SC 29202-0192

Phone: (803)576-1770
Fax: (803)576-1772

Robert E. Hood

Chief Administrative Judge • Civil

January 29, 2020

Charleston County Clerk of Court

Attn: Julie Armstrong

100 Broad Street, Suite 106

Charleston, SC 29401-2258

RE: Anthony Allan Jones, II v. State of South Carolina

Case No.: 2017-CP-10-1880

Dear Ms. Armstrong:

Please find enclosed herewith the original Order ofDismissal which has been signed by

Judge Hood in the above entitled matter. This is to respectfully request that it be filed accordingly.

Thank you for your time and we greatly appreciate your assistance. If you need anything

further, please do not hesitate to contact our office.

Sincerely,

4/IAaJ

deanne-Marie S. Bolin

Administrative Assistant to

Judge Robert E. Hood

/jsb
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Cc

tjrr IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
)STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTONS3 )
)

ANTHONY ALLAN JONES, II,

S.C.D.C. No. 370783

)
Case No. 2017-CP-10-1880)

^ -TV

ORDER OF DISMISSAL S , . ^ \ ^

) C--Applicant, i

)
)v.

) <3)STATE OF SOUTH CAROLINA,

)Respondent.

O

•

Anthony Allan Jones, II ("Applicant") is presently confined in the South Carolina

Department of Corrections pursuant to orders of commitment ofthe Charleston County Clerk of

Court and Dorchester County Clerk of Court. During its October 2015 term, the Charleston

County Grand Jury indicted Applicant for armed robbery. (2015-GS-l 0-5385). During its

October 2015 term of court, the Dorchester County Grand Jury also indicted Applicant for first-

degree burglary (2015-GS-l 8-1420). David Aylor, Esquire, represented Applicant on both

charges.

On December 12, 2016, Applicant appeared in the Charleston County Court of General

Sessions before the Honorable Deadra Jefferson, circuit court judge, and pled guilty as indicted

to both offenses.1 At this hearing, Applicant, who has his GED and was eighteen years old at the

time of the plea, indicated he wanted to plead guilty to both offenses, was indeed guilty ofboth

offenses, was satisfied with Mr. Aylor's representation ofhim, understood the mandatory

minimum and maximum sentences he could receive for each offense, had not been threatened or

promised anything to induce his plea, and waived all of his constitutional rights to plead guilty.

(Tr. 4-20). Pursuant to negotiations with the First Circuit Solicitor's office, Judge Jefferson

;

Applicant waived venue to plead to both charges in Charleston County. (Tr. 4-5, 7).

1
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sentenced Applicant to fifteen years' imprisonment for first-degree burglary. Judge Jefferson

sentenced Applicant to ten year's imprisonment of armed robbery. Judge Jefferson ordered both

of these mandatory minimum sentences to be served concurrently. Applicant did not pursue any i

ofhis appellate rights following his guilty plea.

II.

In his application for post-conviction relief, Applicant alleges he is being held in custody

unlawfully based on the following allegations:

1. Ineffective assistance of plea counsel, specifically: "Investigation is on-going, but

it appears plea counsel did not undertake any investigation into the circumstances

of Applicant's youth to mitigate Applicant's sentence, nor did he engage in any

other meaningful plea negotiations on Applicant's behalf in violation ofhis right to

the effective assistance of counsel. Lafier v. Cooper. 132 S.Ct, 1376 (2012),

Missouri v. Frve. 132 S. Ct. 1399 (2012), Strickland v. Washington. 46 U.S. 668

(1984)."

2. "The automatic waiver provision ofS.C. Code Ann. § 63 - 1 9-20 is unconstitutional"

and "Applicant's sentence violates his right to be free from cruel and unusual

punishment,' specifically, Applicant was automatically treated as an adult pursuant

to S.C. Code Ann. §63-19-20 which provides, in pertinent part: "'Child' or

'juvenile' does not mean a person 16 years of age or older who is charged with a

Class A, B, C, or D felony ... or a felony which provides for a maximum term of

imprisonment of 15 years or more." Applicant was 16 years old at the time ofhis

crime. This statutory provision is unconstitutional because it does not allow

discretion in the sentencing options for a defendant who was a juvenile at the time

ofthe crime in violation ofApplicant's right to due process. See Roper v. Simmons.

543 U.S. 551 (2005); Graham v. Florida. 560 U.S. 48 (2010); Miller v. Alabama.

132 S. Ct. 2455 (2012); Aiken v. Bvars. 410 S.C. 534, 765 S.E,2d 572 (2014).

Applicant's sentence is also cruel and unusual in violation of the Federal

Constitution, Amendment 8. Applicant's sentence violates the South Carolina

Constitution, Article I, §§3, 15."

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has thoroughly reviewed the record in its entirety. Additionally, this Court

heard the testimony presented at the evidentiary hearing and was able to observe the witnesses

presented, which allowed the Court to scrutinize the credibility presented. Set forth below are the

2
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relevant findings of facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-

i
80(1985).

Applicant has alleged numerous instances of ineffective assistance of counsel against

plea counsel, David Aylor. Each allegation is addressed fully below.

The Sixth Amendment to the United States Constitution guarantees a defendant

the right to effective assistance of counsel. U.S. Const, amend. VI; Strickland v. Washington.

466 U.S. 668 (1984); Lomax v. State. 379 S.C. 93, 665 S.E.2d 164 (2008).

In a post-conviction relief action, an applicant bears the burden ofproving the allegations

in his or her application. Butler v. State. 286 S.C. 441, 334 S.E.2d 813 (1985). Where the

application alleges ineffective assistance of counsel as a ground for relief, the applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that [it] cannot be relied [upon] as having produced a just result." Strickland. 466 U.S. at 686;

Butler. 286 S.C. at 442.

Strickland does not guarantee perfect representation, only a "reasonably competent

attorney." 466 U. S. at 687 (quoting McMann v. Richardson, 397 U. S. 759, 770 (1970));

Representation is constitutionally ineffective only if it "so undermined the proper functioning of

the adversarial process" that the defendant was denied a fair trial. Strickland. 466 U.S. at 686.

Just as there is no expectation that competent counsel will be a flawless strategist or tactician, an

attorney may not be faulted for a reasonable miscalculation or lack of foresight or for failing to

prepare for what appear to be remote possibilities. Id.

In evaluating allegations of ineffective assistance ofcounsel, the reviewing court applies

the two-pronged test outlined in Strickland. 466 U.S. at 687. First, an applicant must prove that

counsel's performance was deficient. Id; Cherry v. State. 300 S.C. 115, 1 17, 386 S.E.2d 624,

3
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625 (1989). Under this prong, the court measures an attorney's performance by its

"reasonableness under prevailing professional norms." Cherry. 300 S.C. at 1 17, 386 S.E.2d at

625 (quoting Strickland. 466 U.S. at 688). The proper measure of performance is whether an

attorney provided representation within the range ofcompetence required in criminal cases.

Butler. 286, 442, 334 S.E.2d at 814. "Counsel is strongly presumed to have rendered adequate

assistance and made all significant decisions in the exercise of reasonable professional

judgment" Id, (citing Strickland. 466 U.S. at 690). The applicant must overcome this

presumption to receive relief. Cherry. 300 S.C. at 1 18. Second, counsel's deficient performance

must have prejudiced the applicant such that "there is a reasonable probability that, but for

counsel's unprofessional errors, the result of the proceeding would have been different." Cherry.

\

300 S.C. at 117-18.

Although courts may not indulge "post hoc rationalization" for counsel's decision

making that contradicts the available evidence of counsel's actions, Wiggins v. Smith. 539 U.S.

510, 526-527, 123 S.Ct. 2527, 2537-2538 (2003), neither may they insist counsel confirm every

aspect of the strategic basis for his or her actions. There is a "strong presumption" that counsel's

attention to certain issues to the exclusion of others reflects trial tactics rather than "sheer

neglect." Yarborough v. Gentry. 540 U. S. 1, 8 (2003) (per curiam). After an adverse verdict at

trial even the most experienced counsel may find it difficult to resist asking whether a different

strategy might have been better, and, in the course of that reflection, to magnify their own

responsibility for an unfavorable outcome. Strickland, however, calls for an inquiry into the

objective reasonableness of counsel's performance, not counsel's subjective state ofmind.

Strickland. 466 U.S. at 688; Harrington v. Richter. 562 U.S. 86, 131 S.Ct. 770 (201 1).

4
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With respect to prejudice, ail applicant must demonstrate "a reasonable probability that,

but for counsel's unprofessional errors, the result of the proceeding would have been different. A

reasonable probability is a probability sufficient to undermine confidence in the outcome."

Strickland. 466 U.S. at 694. It is not enough "to show that the errors had some conceivable effect

on the outcome of the proceeding." Id. at 693. Counsel's errors must be "so serious as to deprive

the defendant of a fair trial, a trial whose result is reliable." Id. at 687; Harrington. 562 U.S. 86.

"Surmounting Strickland's high bar is never an easy task." Padilla v. Kentucky. 559 U.S.

356, 371 (2010). An ineffective assistance of counsel claim can function as a way to escape rules

ofwaiver and forfeiture and raise issues not presented at trial, and the Strickland standard must

be applied with scrupulous care, lest "intrusive post-trial inquiry" threaten the integrity of the

very adversary process the right to counsel is meant to serve. Strickland. 466 U.S. at 689-690.

Even under de novo review, the standard forjudging counsel's representation is a most

deferential one. Unlike a later reviewing court, the attorney observed the relevant proceedings

knew ofmaterials outside the record and interacted with the client, with opposing counsel, and

with the judge. It is "all too tempting" to "second-guess counsel's assistance after conviction or

adverse sentence." Id. at 689; see also Bell v. Cone. 535 U. S, 685, 702 (2002); Lockhart v.

Fretwell. 506 U. S. 364, 372 (1993). The question is whether an attorney's representation

amounted to incompetence under "prevailing professional norms," not whether it deviated from

best practices or most common custom. Strickland. 466 U.S at 690.

In assessing prejudice under Strickland, the question is not whether a court can be certain

counsel's performance had no effect on the outcome or whether it is possible a reasonable doubt

might have been established if counsel acted differently, Wong v. Belmontes. 558 U. S. 15

(2009); Strickland. 466 U.S. at 693. Instead, Strickland asks whether it is "reasonably likely" the

5

089



result would have been different. Id. at 696. This does not require a showing that counsel's

actions "more likely than not altered the outcome," but the difference between Strickland's

prejudice standard and a more-probable-than-not standard is slight and matters "only in the rarest

case." Id. at 693, 697. The likelihood of a different result must be substantial, not just

conceivable. Id at 693; Harrington. 562 U.S. 86.

Based on this standard set forth above, this Court finds Applicant has failed to meet his

requisite burden ofestablishing any constitutional ineffectiveness of counsel as to any of his

various allegations. Applicant's allegation is addressed fully below:

Failure to investigate the circumstances of Applicant's youth to mitigate Applicant's

sentence or engage in meaningful plea negotiations

Applicant alleges counsel was deficient for failing to investigate Applicant's youth to

help in mitigating Applicant's sentence or engage in plea negotiations with the State.

The plea transcript is dispositive as to this issue. Counsel stated during the guilty plea that

the Applicant was very young and asked if the Court to sentence Applicant to the minimum

sentence. P. 23. The plea court specifically noted Applicant's youth multiple times and clearly

took his age into consideration, P. 24-25. Applicant cannot satisfy either requirement of the

Strickland test. It is clear from the record that Applicant received the mandatory minimum

sentences for both offenses. Therefore, his assertions his counsel was ineffective for failing to

present mitigation evidence is wholly without merit. This Court finds that Applicant has failed to

meet his burden and this allegation is dismissed.

The automatic waiver provision of S.C. Code Ann. § 63-19-20 is unconstitutional

and Applicant's sentence violates his right to be free from cruel and unusual punishment

6
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The claims for relief allowed are limited by statute. Issues that could have been raised at

trial or on direct appeal are not allowed. S.C. Code Ann. § 1 7-27-20(b). Therefore, PCR is not a

substitute for an appeal and an issue that could have been raised at applicant's trial or on appeal

is not cognizable in an application for PCR. Simmons v. State. 264 S.C. 417, 215 S.E.2d 883

(1974). Trial court error, therefore, is not a cognizable claim for PCR. Roscoe v. State. 345 S.C.

16, 546 S.E.2d 417 (2001); Wolfe v. State. 326 S.C. 158, 485 S.E.2d 367 (1997); Ashlevv.

State. 260, S.C. 436, 196 S.E.2d 501 (1973). However, if applicant's trial counsel failed to object

to the error or properly preserve it for appeal, then a proper claim is that counsel was ineffective

for failing to object or properly preserve the issues. Dravton v. Evatt. 312 S.C. 4, 430 S.E.2d 517

(1993). This allegation is dismissed as not being a cognizable claim in a post-conviction relief

proceeding. Any allegation that the waiver provision was unconstitutional or that Applicant's

sentence was unconstitutional could and should have been raised either in a direct appeal or

through the Federal Habeas procedures. Even if this Court interprets the allegation as a claim of

ineffective assistance of counsel for failing to object or raise the issue, the allegation is still

without merit. At the time ofApplicant's plea, and to date, South Carolina's automatic waiver

provision and Applicant's mandatory minimum sentence are considered constitutional. It is a

long-standing rule that an attorney is not required to be clairvoyant and anticipate or discover

changes in the law which were not in existence at the time of trial. Harden v. State. 360 S.C.

405, 409, 602 S.E.2d 48, 50 (2004) (citing Gilmorev. State. 3 14 S.C. 453, 457, 445 S.E.2d 454,

456 (1994)). Typically the rule arises in PCR matters where an applicant alleges defense counsel

was ineffective for failing to present at all an argument or law not recognized or in effect until

after trial. See, e.g. Robinson v. State. 308 S.C. 74, 417 S.E.2d 88 (1992) (counsel not deficient
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in failing to argue battered spouse syndrome six years before its recognition in State v. Hill2!:

Teamer v. State. 416 S.C. 171, 183, 786 S.E.2d 109, 1 15 (2016) (counsel not deficient in failing

to object to "reach the truth" jury instruction five years before its prohibition in State v.

Daniels3'): Winkler v. State. 418 S.C. 643, 653-54, 795 S.E.2d 686, 692 (2016) (counsel not

deficient in failing to object to trial court's refusal to answer jury question about what would

happen if they failed to reach a unanimous sentencing verdict, where no precedent existed at the

time oftrial to support such an objection). Clearly, if counsel is not deficient for possessing

clairvoyance when a law does in fact change, he is certainly not deficient for failing to challenge

something that has to this date still not changed in favor ofApplicant's position. Therefore, this

Court finds that Applicant has failed to meet his burden in showing any deficiency on the part of

counsel and this allegation is dismissed.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not

established any constitutional violations or deprivations that would require this Court to grant his

application. Therefore, this application for post-conviction relief must be denied and dismissed

with prejudice.

This Court notifies the Applicant that he must file and serve a notice ofappeal within thirty

(30) days from the receipt by counsel of written notice of entry of judgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State. 305 S.C. 453,

409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel's assistance in seeking

review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek

appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant's behalf.

2 State v. Hill. 387 S.C. 398, 339 S.E.2d 121 (1986).

3 State v. Daniels. 401 S.C. 251, 737 S.E.2d 473 (2012).
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Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures

for appeal.

IT IS THEREFORE ORDERED:

That the Application for Post-Conviction Relief must be denied and

dismissed with prejudice; and

1.

2. The Applicant must be remanded to the custody of the South Carolina

Department ofCorrections.

23 .,2020.day ofAND IT IS SO ORDERED this

Robert e.hood

Presiding Judge

Ninth Judicial Circuit

, South Carolina

9

093



094



095



096



097



098



099



100



101



102



103



104



105




