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II.

STATE'MENT OF THE ISSUES ON APPEAL

WHETHER | SUMM‘ARY JUDGMENT WAS IMPROPERLY GRANTED TO
DISMISS ALL CLAIMS AGAINST VARSITY FAMILY CARE PARTNERS, LLC?

- WHETHER THE COURT ERRED BY GRANTING SUMMARY .TUDGMENT FOR -

PLAINTIFF’S CLAIMS FOR BREACH OF CONTRACT, BREACH OF

| CONTRACT ACCOMPANIED BY A FRAUDULENT ACT, 'NEGLIGENT
: MISREPRESENTATION, AND PROMISSORY ESTOPPEL?



STATEMENT OF THE CASE

‘App-ellant Dr. Kaoru Pridgen (“Appellant”, “Plaintiff”, “Dr. Pridgen”) filed this lawsuit on
May 9, ‘2019, asserting claims of (1) sex discrimination in violation of Title VII of the Civil Rights
- Act (“Tiﬂe VII”),A (2) violation of the Equal Pay Act (“EPA”), (3) breach of contract, (4) civil
conspir?_cy, (5) ﬁegligent fnisrepreéentation, (6) breach of contract accompanied by a fraudulent
:act, and (7) promissory éstoppel. (See Compl. May 9, 2018; see also Am. Compl. Mar. 14, 2019).
_ 4 Respondents deny thesé allegations. (See Answers July 20, 2018, March 29,2019, April 15,2019
and Dr. Katz’s MTD Juiy 16, 2018 and March 25, 2019).

Respondent Colonial Family Practice, LLC (“Colonial Family Practice”) is medical
practice that employed Dr. Pridgen as a physician. (See Am. Compl. ‘Mar. 14, 2019). Respondent
Varsity Family Care Partners, LLC (“Varsity”) is a legal entity legally. affiliated and/or legally
related to CFP. Id. Respoﬂdent Family Care Partners d/b/a Family Care Partners Management,
LLC (“Family Care Partners”) is a legally entity legally affiliated and/or legal related to CFP. (Id.).
‘.Respond,ent Dr. Clay Lowder (“Dr. Lowder”) ié a physiéian and a partner actively involved in the
management of the practice. (1d.). Resp‘ondent Thomas W. Watson (“Watson”) was £he CEO over
the practice. (Id.). Respondent Dr. Gary R. Katz (“Dr. Katz”) is a physician and was the Chief
Medical Officer over the practice. (Id.).

On November 13, 2018, this case was assigned to the Business Court for Richland County
and the Honorable Cliﬁqn Newman was given exclusive jurisdiction over the case. The Parﬁes
engaged in~disco,very durihg thé later part of 2018 and in 2019.

On July 16,2019, Colonial Family Practice, Family Care Partners, Dr. Lowder, and Watson
(collectively the “Colonial Defendants”) filed a Motion for Partial Summary Judgment. (Motion

~July 16, 2019). In sﬁmmary, the Colonial Defendants sought summary judgment as to claims based



- on contractual and verbal agreements that Dr. Pridgen would obtain an ownership interest in the
practice.'(Id.)..On Nc')vember 15, 2019, the hearing for the Colonial Defendan‘t.s’ Partial Mdtion
“; for Suﬂlmary J udgmen£ was scheduled for December 5, 2019. Dr. Pridgen filed a memorandum in
opposition to the Colonial Defehdants’ Motion on December 3, 2019. (Pls Colonial Defendants
: Memo in Opp December 3, 2019).
On August 30, 2019, Varsity filed a Motion for Summary Judgment. (Varsity Motion
August 30, 2019). In sumrriary, Varsity sought summary judgment on all ciaims. (Id.). On
November 15, 2019, the hearing for Varsity’s Motion fof Summary Judgment was scheduled for
December 5,‘ 2019. Dr. Pridgen filed a memorandum in opposition to Varsity’s Motion on
becémber 3, 2619. (Pls Varsity Merﬁo in Opp December 3, 2019).
| A summary jngment hearing was held on December 5, 2019. (Heaﬁng Transcript). Oral
arguments were held inill.{ichla‘nd County before Judge Newfnan. (Id.). Judge Newman took .
matters under advisement aﬁd did not rule on any issues from the bench. (Id.).
On Dgcember 20, 2019, the Court issued two Orders. (Orders December 20, 2019). The
brder grénting ‘the Colonial Defendar;ts’ Motion for Partial Summary Judgment was concluded as
fplloWs: M

1. As to Plaintiff’s claims for breach of contract (third cause of action) and
breach of contract accompanied by a fraudulent act (sixth cause of action):

a.  Summary judgmenf is granted to FCP Management, Varsity,

- Lowder, Watson, and Katz, as these defendants are not parties to the
Agreement. - '

b. Summary judgment is granted as to Colonial because (i) Plaintiff

has no contractual entitlement to an ownership interest in Colonial
based -on the plain and unambiguous language in Paragraph 15 of
Plaintiff’s Agreement; (ii) there were no enforceable verbal
modifications of the Agreement; and (iii) the alleged promise that
Plaintiff would become an owner of Colonial is too indefinite to be
enforced. '



2. Summary Judgment is granted to Defendants as to Plaintiff’s claim for
- negligent misrepresentation (fifth cause of action) because the underlying
" representation that Plaintiff would be made an owner of Colonial in the
future is merely an unfulfilled promise or statement of future event, which

is not enforceable as a matter of law. '

3. Summafy Judgment is granted as to Plaintiffs claim for promissory
estoppel (seventh cause of action) because there were no enforceable verbal
agreements or promises that Plaintiff would be made an owner of Colonial.

Plaintiff’s claims for gender discrimination in violation of Title VII (first cause of

"action) against Colonial, FCP Management; violation of the Equal Pay Act (second

‘cause of action) against Colonial, FCP Management; and civil conspiracy (fourth

“cause of action) against Lowder and Watson, are not addressed by the Colonial

Defendants” Motion for Partial Summary Judgment and are therefore not affected

by this Order.

(Order in re Colonial Defendants Motion December 20, 2019). In a separate Order, the Court also
granted Varsity’s Motion for Summary Judgment on December 20, 2019, fhereby dismissing
l Varsity from the case with prejudice. (Order in re Varsity’s Motion December 20, 2019).

Appellant timely filed her Notice of Appeal on January 16, 2020. This matter is before the

Appellate Court upon Dr Pridgen’s appeal of both Orders issued on December 20, 2019.! ‘

. FACTUAL BACKGROUND

Dr. Pridgen is a female physician practicing medicine in South Carolina. (Pridgen 170:16)?.
~ Dr. Pridgen had a fully functioning solo practice of medicine for several years prior to her

employmeﬁt with the entity defendants. (Pridgen 43:16-44:15). Dr. Soto, a physician and partner

! The next day after the December 5, 2019 summary judgment hearing, Defendant Watson filed a
Second Motion for Summary Judgment, Defendant Varsity filed a Second Motion for Summary
Judgment, Defendant FCP filed a Second Motion for Summary Judgment, Defendant Lowder filed
a Second Motion for Summary Judgment, and Defendant CFP filed a Second Motion for Summary
Judgment. These numerous dispositive motions are still pending. Contemporaneously with filing
her Notice of Appeal, Appellant filed a Motion to Stay the Case on the grounds that many of the
issues pending determination in the case could be impacted by this appeal to the South Carolina
Court of Appeals filed January 16, 2020.

2 Transcript of Dr. Kaoru Pridgen Deposition from July 29, 2019.
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.of the practjcé, Dn Lov_vdér, a physician,' partner, and manager of the practice, and Lissa Lara
:(“Lara”); the former C‘EOI'of Colonial Family Practice, began soliéiting Dr. Pridgen to join
Colonial Family Pract{ce in 2612. (Lowder 134:21-13.5:4)3, (Pridgen 12:12-16:22). In June 2013,
Dr. Pndgen merged her practice with. Colonial Family Practice after a year of negotiations.
(Pndgen 82 3- 6) Dr. Pridgen brought a fully functioning practlce ‘with staff, a fulltime patient
‘base, aswell as approx1mately twenty-ﬁve thousand dollars’ worth of medical equipment. (Pridgen
‘44:9-21). Dr. Pridgen ia the only physician to join the practice witn such patients and equipment.
:(Pridgen 394:12-396;8). The most vital aspect of the negotiations was the ability for Dr. Pridgen
to becoma a pantner in Colonial Family Practice, which was specifically promised by Dr. Lowder
and Lara both before and after Dr. Pridgen’s contract was signed, as an 1nducement to Dr.
Pridgen’ s_101n1ng the practice. (Pridgen 0013) (Pndgen 14:3-6, 26:7-14, 34:3-8, 35:18-21, 36:1-7
'[“Clay offered me partnership as an enticement for me to bnng my practlce ’]; 38:9-39:18, 42:18-
24, 79:3-6). Dr. Lowder and Lara ﬁn;ther promised that Dr. Pridgen’s opportunity to purchase an
ownership interest would be moved up in time and occur at eighteen months of employment
(Pndgen 394: 12 396: 8).

' A written agreement for Dr. Pridgen to obtain partnership exists between Dr. Pridgen and
Defendanfs with additional.cdntractual commitments, promises, and actions related to partnership
following the execution of the witten agreement. (Colonial 000160-175; see also Pridgen 26:4-6,
45:25-46:1.0). The agreement betWeen Dr. Pridgen and Defendants; in relevant part, reads as
follows: | I‘ o

15. Membership Interest Purchase. , At the end of the thirty-six
(36™) month of employment, both Employer and Employee agree

that consideration will be given to permitting Employee to purchase
a membership interest in Colonial Family Practice, LLC (“LLC”) at

3 Trans,cript of Dr. Clay Lowder from May 22, 2019.
o S



the end of the third (3™) year of employment, or at other such time
as agreed to by the parties. If employee desires to become a member
of Employer and the member(s) of Employer agree(s), Employee
will then acquire a membership interest and this Agreement will be
terminated by consent. The purchase price, percentage amount, and
remaining terms of such buy-in and the method of payment shall be
determined at the time of buy-in.
'(Colonial 000160-175).

To date, Dr. Pridgen is not a partner at Colonial Family Practice.* All the partners of the
jpractice are male. -(LoWder 42:10-12). Dr. Pridgen observed comparable male doctors, including
Dr. Baker, Dr. Soto, and Dr. Stewart, receive partnership with the practice without having to meet
additional standards or other criteria after a three-year tenure with the medical practice. (See
Lowder 160:3-5). Dr. Pridgerl is® paid less than the male partrlers. (See PI's 4th Supp Discovery
Responses to CFP; see also Colonial 000903-001021; Bates 002095-002175 (Investment Package
Baker); Bates 002195-002213 (Dr. Baker amendment 9 28 16); Bates 002013-002094
(Investment Package Katz)).

In January 2016, Dr. Lowder called Dr. Pridgen to inform her that Colonial Family Practice
would be merging with Varsity Healthcare Partners an entity c')pérating several medical practices.
(Pridgen 58:11-59:25). Dr. Lowder assured Dr. Pridgen that she would still become a partner in
the practice in a pértners_hip meeting to occur in September 2016 and that there would be no change
in her status, including salaries, scheduling, and management. (Pridgen 58:11-59:25 [“You’re still

up for partnership if you want it. Nothing is going to change.”]) (Client Docs — Partnership Memo).

When Varsity Healthcare Partners and Colonial Family Practice merged legal and financial

4 Colonial Family Practice made the decision to exercise its right pursuant to Paragraph 13(c) of
‘the Employment Agreemeént to waive the remainder of the 90-day notice of termination period and

end Dr. Pridgen’s employment immediately on May 1, 2020..

5 Until May 1, 2020, when Colonial Family Practice terminated the employment contract with Dr.

Pridgen. ‘
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interests, they also created a holding company called “Famiiy Care Partners.” (Colonial 004402-
004483). .

Each of these; combanies are intertwined. (Colonial 004402-004483). Varsity received
. substanﬁal and .éomblex control over the operations of the medical practice as a result of the
acquisition and merger.(Colonial 004402-004483). Every deponent who has testified in fhis case
. haé testified to Varsity’s control and intertwined nature of the entities. Watson festiﬁed that:

A...I wasn't the decisioﬁ maker. The chief medical officer and the
board would have been, not me.

Q. And you were on the board?

A.Iwas on the board, but I didn't have the controlling voting rights.
I could have said whatever I wanted, it wouldn't have mattered..

Q. And who do ydu consider to have the controlling voting rights?
“A. Varsity had controlling voting rights.on the board.

(Watson 170:18-171 :.2‘). Dr. Soto, who is one of the partners, testified as follows:

A. When Varsity bought us, we had no say or at least I felt like we
had no say, so no.

Q. Have you personally ever sought to take Jaction towards Dr.
Pridgen becoming a partner?

A. It wasn't my place to do anything. I couldn't make decisions on
anything. I don't think it mattered if I would have done anything,

Q: If you’re not the decision marker, who do you attribute the
decision maker to be with regard to Dr. Pridgen becoming partner?

*Objections from Defense Counsel

A: The decision makers, guess at that moment, I can't remember if
Tom Watson was still there, which was representing probably
Varsity, And -- and the CEO for the Family Care Partners at that
time, I would think that he would probably would be the one to make
decisions. Honestly, I don't even know who would make decisions.
Dave Alpern? I don't know if Dave Alpern had anything to do with

4
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it. I don't really honestly don't know. All I -- when we went to the -
- to meetings with them, it was informative, it was never to ask me
questions, what did I think or, you know, what to do.

Q. And describe for me the meetings that you're referring to in that
last response.

A. The meetings were whatever they had a -- meetings for us to
come and find out what was happening with the practice.

Q. Who is the "they" that you're referring to in your testimony?

A. I guess whoever was in charge of Family Care Partners at the -
moment. '

Q. Who do you believe was in charge of Family Care Partners at the
 time of those meetings?

~ Varsity Objection
A The Varsity people and Clay Lowder.
(Soto 29:3-31:4). Dr; Soto described that the practice was “sqld to Varsity” and that Varsity
controlled the business. (Soto 31: 24-35; 36:1-2: 46:12-19). When asked how he found about that
br. Baker, a male I;hysician comparator to Dr. Pﬁdgen, was becoming a partner, Dr. Soto answered
“That was during the time of Varsity so I guess Varsity announced that they were going to allow
him to become a partner, but that's probably all I can tell you.”® (Soto 57:22-25). Dr. Lowder’s
téstimony is muchl the same. (See Lowder 23: 14-34:23; 67:9-71:19; 83:11-84:24; 86:5-88:18). Dr.
Lowder described it és follows: |

Q. From the transaction with Varsity, what benefit did the partners
of Colonial receive?

A. What do you mean "benefit"?

Q. Financial in nature? -

8 If the physician partners with an ownership interest in the medical practice do not even know
‘who makes such decisions, it seems unjust that the Court should fault the non-moving party, Dr.
Pridgen, for being equally baffled by the legal sheltering the entity defendants created seemingly
for, financial and legal sheltering purposes. (See Varsity Order, pg. 7).

8



A. Yeah. Well, they kind of purchased part of our practice and like
-- they purchased like 61 percent of our practice. I'm sorry, they
purchased the whole practice, and then we rolled back 39 percent.
I'm a doctor so I don't know financial, but they ended up owning 61
percent and we owned 39 percent, the partners did.

(Lowder 87:15-25).

Q. Which doctor is the most recent that has -- 'atColoniall'that has
‘ been designated as a partner?

A. I can't remember which one was last, Dr. Katz or Dr. Baker.
Q. When Dr. Katz and Dr. Baker became partners, was there a vote?
A. I don't remember.

Q. When Dr. Katz and Dr. Baker became partners, who were the
decision-makers? :

. A.Tguess the board. I guess Dave Alpern and Tom Watson and the
board. ' ,

Q. And I think you've identified Dave Alpern as the chairman. What
was Tom Watson's role at the time of that decision-making?

A. He was the CEO.
Q. Would that be of Varsity?
Al think he was CEO of Family Care Partners.
~(Lowder 31:2-18). |
‘Varsity also became respohsible for the execution of the existing 'er‘nployment contracts for
the employees of the 'médical practiée, such as Dr. Pridgen because “of ‘section 8.1.4 of the
Acquisition Agreement which reads as follows:

Buyer shall be responsible for the payments and benefits to be
provided to Continuing Employees in accordance with Section 8.2,
and continuation coverage for Continuing Employees in accordance
with Section 8.2, as well as any other potential liability relating to
any discontinuation of the employment of any Continuing Employee
on or after the Closing.



(Colonial 004402-0041483). This; is further.established in the Management Sérvices Agreement
and the‘ Membership Interest Control Agreement effective December 22, 2015. (Colonial 004484-
1 004494); (Colonial .00633-00902).

| , Varsity employs a variety of people, each using Varsity email éddressés including Dave
.:Alperﬁ (“Alpefﬁ”). (Depo Exﬁibits - Noteé -David A. Albem) (Varsity 00001-00061). Varsity
employees include, but ére not‘.limited to: |

e David Alpern, DA@varsityhealthcarepartners.com;

e Michael Jablon, MJ@uvarsityhealthcarepartners.com;

¢ Kenton Rosenberry, KR@varsityhealthcarepartners.com;
e Steven Boyd, SKB@varsityhealthcarepartners.com;

e Narissa Reed, NR@varsityhealthcarepartners.com; and

e Amy Maser, AM@varsityhealthcarepartners.com.

'(Varsity 09001-00061). Varsity has actually made publviAcations describing the history and
credentiais of their employees. (Depo Exhibits — Notes — David A. Alpern).

Alpern ¢xchanged emails with Dr. Lowder, Watson, and Dr. Katz in which Alpern gave
specific instructions for the action to be taken by the medical practice in regard to granting Dr.
Baker an opportunity to purchase partnership. (Colonial 00477-499); (Watson 000001-000078).

: Alpern; a Varsity employee, made specific statements about who Varsity would and would not
p¢rrnit to purchase partnership including “equity is reserved for our key players who are both
productive in dollar collections and ‘iﬁﬂuencers.”’ (Watson 000005). Alpem>also stated that the
issue of whether or not an M.D. would be granted an opportunity to purchase partnership was a
problem that “we [Varsity] can solve.” (Watson 000607). Varsity also maintained records related
to .tD-r. Pﬁdgen’s emplbyment. (Varsity 00029, 00033). Varsity further sought to employ doctors
such as Dr. Pridgeﬁ as it maintained documents related tq its v“recruitment” and “acquisition” of

other doctors. (Vafsity 00039-00059).
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In March 201 6, Dr. Pndgen met w1th Tom Watson, the former Chief Executive Officer of
Famlly Care Partners. (Prldgen 64: 25 66:7). Watson has also self-rdentlﬁed as a Varsity employee
von his professional LinkedIn profile page. (Pridgen 0059-0560). Dr. Pridgen explained to Watson
“that she Would llke to start the buy-in process for partnershrp in order to be become a full partner |
| by September 2016. (Prrdgen 64:25-66:7). Watson told her that he needed an additional month to
.rdiscuss it with the proper parties to rnake that decision. (Pridgen 64:25-66:7). At the same time,
Defendants had begun to develop ’a scheme designed to create shifting patient per month
requirements to block Dr. Pridgen’s opportunity to purchasepartnership, requirements which have
ne\;er been imposed-on male potential partners. (Watson 000001-000078); (FCP 000050-67).
Despite these req'uirernents :being imposed on Dr. Pridgen, Dr. Lowder, Dr. Katz, Watson, and Dr.
Soto have all conﬁrmed in their,testimony that nol requirenrents for partnership have ever been
formally confirmed. (See Deposition‘s produced herewith, i.e. Watson 56:20-57:47). Even with
such shiﬁing requirements, Dr. Pridgen met. the arbitrary thresholds imposed on her, with the
_eécception of the month when Dr. Pridgen’s multi-week honeymoon took place. (Colonial 3455-
3469)8 In April 2016, Dr. Pridgen followed up with Watson and Dr. Lowder, reiterating her desire
that the prornises for partnership be fulfilled. (Pridgen 65:20-66:7); (Client Docs — Partnership

Memo). .

7 Q. And what barriers, if any, were there to Dr. Pridgen becoming a partner?

-A. Well, so the first was, I think, when she and I talked, she was not at the membership, you
know, the most basic thing; she wasn't hitting the -- the patient count per month, which was not
necessarily all that well defined either. That was sort of in flux. Somewhere around the 500 level.
But I think we were trying to set it higher than that.
® May 2016 - 648 visits, June 2016 - 701 visits, July 2016 - 635 visits, August 2016 - 646 visits,
September 2016 - 339 visits (honeymoon), October 2016 - 635 visits, November 2016 - 621 visits,
December 2016 - 650 visits, January 2017 - 811 visits, February 2017 - 665 visits, March 2017 -
1015 visits, April 2017 - 782 visits, May 2017 - 781 visits, June 2017 - 765 visits, July 2017 - 630
VISItS .
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| Oh July 22, 2016, Dr. Pridgen again met with Watson. (Pridgeh 67: 19-22). There are

“several ‘key points in the recording between Watson and Dr. Pridgen on July 16, 2016. The

following are key poinfs of the promises made to Dr. Pridgen during the recording:

~ At around 15:50°, Watson informs Dr. Pridgen that Dr. Lowder informed him that Dr.
Lowder and Dr. Pridgen had talked.

At around 16:15, Dr. Pridgen confirms that Dr. Lowder had told her “that weare going to -
offer you partnership.” Then, there is discussion about the numbers for patients seen per
month,

~ At around 17:00, Watson asks, “You saw my criteria, right?” They are looking at a physical
document with the doctor’s patient numbers.

At around 17:59, Watson says, “This is where you are. . You can see where the 550 comes
from. Stewart is lagging.”

At around 19:35, Watson says “We haven’t quite figured out what the quality criteria is
* going to be... You’ll probably be in under the deck before this happens.”

At around 22:18, Watson asks “So you’re all in? Are you totally serious? Have you thought
about how much you want to invest?” Dr. Pridgen discusses the buy in details, “Carlos and
Luke told me they have a $1 million buy in.” Watson says, “There’s a formula that the

* Varsity guys have... that Alpern has...” “to determine how that applies here.”

At around 24:40, Watson “Varsity won’t exit until they’ve got somewhere between 3 to 5
‘times return on money. So that’s roughly what you can expect.” At around 25:10, there is
also a reference to the 10 or 15 times return on the money.

At around 25:30, Watson says that he met with Alpern the night before their meeting, which
would have been on July 15, 2016.

At around 25:42, Watson says that he told Alpern that Dr. Pridgen definitely want to bﬁy
in and there’s one other doctor, Dr. Baker (who was later made partner shortly thereafter)
has asked about it.

At around 26:56, Watson says that he can give Dr. Pridgen the power point, materials, and
the financials [from Paul Miller, the Chief Financial Officer] to Dr. Pridgen.

® These are time starﬁps in the recording.
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e At around 33:00, Dr. Pridgen asks, “When do ybu expect all of this to happen with me?”
Watson responds, “It’s up to you. We are definitely targeting 7-1-17 and there’s reference
to the Varsity guys being involved and that the'next steps are looking at the end of 2016.

e Ataround 34:36, Watson describes the value of partnership and acknowledges the benefit
of Dr. Pridgen buying sooner rather than later. Watson says, “It’s like a stock... It’s better
to buy in iow... The earlier you buy in the better off you are.” :

e At around 34:54, Dr. Pridgen expressly states, “I don’t want to wait until next year to buy
in.” Watson responds, “Yeah, so we’re making an exception for you and another doc [Dr.
Baker]. I"d love to see your volumes come up. Shoot for like the end of the year, sometime
4™ quarter.” Dr. Pridgen confirms, “Let’s do that then.”

e At around 48:22, “How much‘ can I invest? Watson responds, “$10,000-$100,000. “In 9
“months, you can invest again another $100,000.” “It’s cumulative.”

(Watson Recoydirig) (See also, Pridgen 71:7-9; Watson 116:5-156:20, ‘157:5-167:11; Colonial
00477-501). Dr. Béker, a male physician, was ﬁade a bartngr ih OctoBer 2016, whereas Dr.
Pridgen was not. (Pridgen 86:2-14). |

On November 15, 2016, Dr. Pridgen had not heard énythihg about a partnership offer, an&
Dr. Pﬁdgen again e);pressed, this concern to Dr. Lowder and Watson. (Depo.Exhibits — Tom
Watson Texts.re partnership). Watson agreéd to meet. with Dri. Pridgen the next day. (Depo |
Exhibits — Tom Watson Texts re partnership). The next day, November 16, 2016, Watson
airbitrarily and suddenly cancelled the meeting. (Depo Exhibits — Tom Watson Texts re
pértnérship). Watson also texf _niessaged Dr. Pridgen that the recommendation for partnership was
up to Dr. Lowder. (Depo Exhibits — Tom Watson Texts re partnérship).

Thfough December 2016 and into January 2017, Dr. Pridgen again contacted Dr. Lowder
to disc'uss.her partnership opportunity and asked if he would further discuss it with Watson, to
wﬁich Dr. Lowder responded that he would. (Pridgen 0202). In early 2017, Dr. Lowder was
~ demoted and replaced by Dr.. Gary Katz as Chief Medical Officer. (Lowder 25:6-26:4). At that

time, Dr. Katz, a male, was offered an immediate buy-in and became a shareholder. (Depo Exhibits
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. —Ofter to éary Kat‘z)T Alpern, of Varsity, made the offer of partnershib to Katz. (Pridgen 00048-
00051); .(‘Depo Exhibits — Offer to Gary Katz). Dr. Katz, while Chief Medical Officer, again
vpromisev'd Dr. Pridgen that she would be given an opportunity to purchase partnership. (Pridgen
. 172:2-21). Since then, Dr. Katz’s employment ended and Dr. Lowder is again the Chief Medical
Officer. (Lowd.er 2556-26:4).

In May of 2017, officials from Varsity conducted a meeting with officials from Colonial
%md Family Care Partners in New Yofk City. (Watson 000001-000078). At this meeting, Varsity
bfﬁcials set a course of actién fér the medical practice in regard to: billing, collec‘tions,' M.D.
communication, acquisitioﬁs, financing plans, auditing, and more. (Watson 000001-000078).

Sinéé Dr. Pridgen raised concerns about the delay in her obporttmity to purchase
partnérship into the ptractice, additional réquirements have been added by Defendants in an atterﬁpt
to impede her ability to obtain partnership at the terms she was supposed to receive as of September
2016 and per the agreement when Dr. Pri&gen merged her practice with Colonial Family Practice.
(Lowder 69:20-71:11).

' | In an email from Watson to Dr. Lowdér aﬁd Paul Miller, CFO, on November 19, 2016,
with the squ ect line identifying the emaii as “Pridgen Tie-Off” with an importance designation as
a high 1eye1 of- importance, Wafson wrote:

Clay, let me know your aecision on Pridgen for buy-in. My bias is'° to stick to.the
criteria which has 550 as the floor for the monthly visits average factor. As you

know, Jess has all the detail you need in the daily file to keep an eye on her.

| (Colonial 000490; see also Watson 165:21-180:8)(emphasis added).

110 Thig piecé of evidence is direct evidence supporting Appellant’s claims.
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br. Pridgen has been 'damaged as a result -of Defendant;s actions. ! (Pridgen 110:19-
118:2). Dr. Pridgen has suffered a signiﬁcant loss of back, currént, and future income. (Lowder
88: 16-18). During her employment with the practice, Dr. Pridgen has pérformed her job in a
?competenf, if not more than competent manner. (Lowder 71 :20-72:3). Dr. Pridgen’s performance
of her job has been comparative or better than male physiéians who have obtained partnership with
pefendant. (Lowder 71:20-72:3). Thére ;have never been written requirements for partnership

issued to Dr. Pridgen. (See Pridgen 83:3-85:10). To date, she is not a partner.

| STANDARD OF REVIEW
This is an éﬁpeal of two orders issued ovn December 20, 2018 granting Rule 56, SCRCP
Motions for Summary Judgment. “When revieWing a érant of summary judgment, appellate courts
» apply thé's_éme standard applied by the trial Cdurt pursuant to Rule 56(c), SCRCP.” Bluestein v.
Téwn of Sullivan's Island, 429 -S.C. 458, 462, 839 S.E.2d 879, 881 (2020) quoting Turner v.
Millimdn, 392 S.C. 116, 12122, v708 S.E.2d 7‘66, 769 (2011). “Summary judgment is appropriate
vf}hen the pleadinés, depositioné, afﬁdavits_, and discovery on file show there is no genuine issue

of material fact such that the moving party must prevail as a matter of law.” Id. quoting Turner at

1 The Court’s Undisputed Facts section of both Orders, especially the Varsity Order, are replete
with disputed facts that are directly contradictory to the legal position taken by Dr. Pridgen. For
example, page 6 of the Undisputed Facts states, [t]he undisputed evidence shows that had Plaintiff
become a partner in FCP Holdings, she would have lost all of her partnership investment.” (Varsity
Order, pg. 6). To the contrary, every male physician partner practicing medicine with the practice
remains a partner to date (excluding Dr. Katz who served as the CMO for less than a year and did
not treat patients as a practicing physician with the practice). None of the ten male physician
partners have left the profitable practice that has, over years, made them millions of dollars in
personal income. Though these investment entity tools have created an image of financial loss to
the practice, the fact remains that if Dr. Pridgen was a partner she would have made significantly
more in income and she incurred significant losses because of the Defendants’ actions. (See Pls
4th §upp Discovery Responses to CFP). :
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122, 708 S.E.2d at 769. “When determining if any triable issues of fact exist, the evidence and all

reasonable inferences must be viewed in the light most favorable to the non-moving party.” Id.
ARGUMENT

1. Dr. Pridgen’s Employment Agsreement, A Written Contract, Was Breached.

l,;Fhe Court erred when granting summary judgment as to all defendants for Dr. Pridgen’s
breach of éontract élairﬁ. There is a written contract, the Employment Agreement signed on June
11, 2013, underlying Dr. Pridgen’s breach of éontract claim. There is ¢Xpress language within the
four corners of .the contract that is the basis of Dr. Pridgén’s breach of contract claim. Speciﬁcélly,
Térrn 15,‘ entitled Membership Inte}est Purchase, gives Dr. Pridgen a right to become a partner of
the practice. Th'e languagAe ofthe Term 15 gives Dr. Pridgen aright to consideratiéﬁ for partnership.
The term “consideration” is not defined in the Employment Agreement. Dr. Pridgen was not the
alithor of the contract, so any ambiguity in its terms are interpreted agéinst the drafter, the medical
practice. Dr. Pﬁ&gen’s'understaﬁding of Term 15 is that she is contractually entitled to partnership.
At minimum, any ambiguity in the interpretation of the contract is a jury decision.’

1.1. Dr. Pridgen’s Contract Is Sufficiently Definite.

The cardinal rule of contract interpretation is to ascertain and give effect to the intention of
the parties, énd, in deterrnining that intention, the court looks to the language of the contract. Stott
v. White Qak Manor, Inc. 426 S.C. 568, 577, 828 S.E.2d 82, 87 (Ct. App. 2019)..Interpretation of
é ;:ontfacf .'is governed by the objective manifestation of the parties’ assent ét the time the contract
was made; rather than the sut;j ective, after-the-fact meaning one party assivgns to it. N. Am. Rescue
Prod., Inc. v. Richardson, 411 S.C.v37, 378, 769 S.E.2d 237, 240 (2015).
“A contract is not unenforceable for indeﬁnitenesé because its performance is, as to

particular details left open to subsequent agreement of parties, especially where contract provides
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guidelines for subsequent agreement.” Aperm of S.C. v. Roof 290 S.C. 442, 447‘ 351 S.E.2d 17 1,
173 (Ct. App 1986) 01t1ng, Touche Ross & Co. v. DASD Corp 162 Ga. App. 438 292 S.E.2d 84
(1982). “For a contract to be brndlng absolute certamty is not required, but only reasonably
tcertainty.” Id. citing 17 Am. Jur.v2ld Cdntracts Section 76 (1964).

| The written term imbuing Dr. Pri'dgen with a ccntractual right to ownership interest in the
practice is as follows:

15.  Membership Interest Purchase. ,. At the end of the
thirty-six (36™) month of employment, both Employer and
Employee agree that consideration will be given to permitting
Employee to purchase a membership interest in Colonial Family
Practice, LLC (“LLC”) at the end of the third (3™ year of

~ employment, or at such other time as agreed to by the parties. If

- Employee desires to become a member of Employer and the
member(s) of Employer agree(s), Employee will then acquire a
membership interest and this Agreement will be terminated by
consent. The purchase price, percentage amount and remaining
terms of such buy-in and the method of payment shall be determined
at the time of buy-in. '

(Colonial 000160-175).

Dr Pndgen and Defendants agreed that Dr. Pndgen would be guaranteed an opportunity
to purchase (Id) They agreed on the item to be purchased. (Id) And they agreed on a time of
purchase (1d). As in Aperm, Dr. Pridgen’s contract appropriately left particular detalls open to the
subsequent agreement of the parties. Aperm of S. C, 290 S.C. at 447, 351 S.E.2d at 173; (Colonial
000160-175). The plain, deﬁnite, and unambiguous language of the contract makes clear that Dr.
‘ Pridgen.w.aso'wed an opportunity to purchase cwnership interest in the practice by the end of her
thirty-sixth month of employment, at the latest. (Colonial 000160-175). In context of the entire
contract, the language “consideration will be given” can dnly mean that Dr. Pridgenwas to be
given an opportunity to purchase an ownership interest. (Colonial 000160-175). No such

“consideration” has occurred to date, as required by the Employment Agreement.
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~ The Court 'cited to Stevens & Wilkinson of S.C., Inc. v. City of Columbia, 409 S.C. 568, 762
S.E. 696 (2014) in support of a proposition that “a binding and enforceable contract is not formed
if the parties contemplate that something remains to be done to establish arrangements or if
elements are left for futﬁre arrangement.” (Colonial Defendants Order, Pg. 9; see also.Def.’s MSJ
MIS l;g. 14). The Court’s interpretation of Stevens & Wilkinson goes well bey'onvd‘the actual
holding of the case. Stevens & Wilkinson, 409 S.C. 568, 762 SE 696. The contract in question
with Stevens & Wilkinson was held too indefinite because the "“contréct” at issue was simply a
;i gﬁed statement of intent to later enter into a wide variety of complex large-scale construction and
development contracts. /d. This is not comparable to Dr. Pridgen’s contract, and as such is an
impermissible basis for the determination of this issue.

The Coui‘t’sﬁnding .of indeﬁniteness‘effectively asserts that the term at issue was only
included to state that the current partners would think about gi\}ing Dr. Pridgen an oppoﬁunity to
purchase an ownership interest. (emphasis ad'ded). The Court’s interpretation holds the entire
ﬁfteenfh term of the contract without effect. Sucﬁ an interpretation is against established contract
interi)retation principles. See, Ecclesiastes Production Ministries v. Outparcel Associates, LLC,
374 S.C. 483, 498, 649 S.E.2d 494, 502 (Ct. App. 2007) (“Documents will be interpreted o as to
giVe effect to all‘ of their provisions, if practical.”).

AAt \lzhvcln"st, the contract is ambiguous. A contract is ambiguous when it is capablebf more
than one meaning or when its meaning is unclear. N. Am. Res'cvue Prod. Inc. v. Richardson, 411
S.C. 37, 378, 769 S.E.2d 237, 240 (2015). When a contract is ambiguous, thegisslﬁe then turns to
determining the intent of the parties in the drafting of the terms. Laser Supply Services, Inc. v.
Orchard Park Associates, 383 S.C. 326, 33;1, 676 S.E.2d. 139, 144 (Ct. App. 2009). Such a

determination of the intent of the parties is an issue of material fact, and as such it is most
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appropriate for a jury to determine, thus a grant of summary judgement should not be allowed to

“stand. Id., 383 S.C. at 334, 676 S.E.2d. at 144.

1.2. All Defendants Are In Privity.
The Court ruled that each non-Colonial Defendant is not in privity of contract with Dr.
Pridgen. This is ruling is contradictory to the facts of this case and the law of South Carolina, and

as such should be reversed.

1.2.1. The Individual Defendants Are In Privity.

Courfs have long recogniéed that the guise of coroorat-ion cnnnot be used to protect
individuals from fraud. Pertuis v. Front Roe Rest., Inc. 423 S.C. 640, 655, 817 S.E.2d 273, 282
(2018) (“When the notion of legal entity is used to protect fraud, justify wrong, or defeat public
policy, the law will regard the corporation as an association of persons”) ‘quoting Drury Dev. Corp.
v. Found. Ins. Co‘., 380 S.C. 97, 101, 668 S.E.2d 798, 800 (2008). In this case, the Individual
Dcfendants each made repetitive promiscs to Dr. Pridgen that she wonld receive the opportunity
to purchase an ownership interest in the practice as required by Written contract. (Depo Exhibits —
Lowder' and Pridgen Text Message about Partnership); (Watson Recording 34:56). The
Defendants knew that thcse prornises were false at the time in which they were made as evidenced
by their tactics to delay and obstruct the fulﬁllrnent of these promises. (Depo Exhibits — Tom
Watson Texts re partnership). The Defendants knew that Dr.'Pridgcn was 1 gnorant of their fraud,
as they were the only rndividuals capable of knowing tnat the statements were false. Dr. Pridgen
- was justified in relying on the financial promises from the executives of the practice, and her
reliance ended in her own financial detriment as sne was denied the profits of partnersnip. To not
hold thc Indrvidual Defendants liable for their prornices would be to use the veil of corporation as

a shield for fraud, which is agains’f the common law of this State. Pertuis, 423 S.C. at 655, 817
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' S.E.2d at 282. It is the Individual Defendant’s fraud that caused the contract to be breached, and
* as such they should be held individually liable.

1.2.2. Varsity and Family Care Partners Are In Privity.

Varsity and Family Care Partners are in priVity with Dr. Pridgen because of the Acquisition
Agreement signed between Colonial, Varsity, and Family Care Partners on December 22, 2015.
(Colonial 000477-000533). Section 8.1.4 of the Acquisition Agreement reads as follows:

Buyer shall be responsible for the payments and benefits to be

provided to Continuing Employees in accordance with Section 8.2,

and continuation coverage for Continuing Employees in accordance

with Section 8.2, as well as any other potential liability relating to

any discontinuation of the employment of any Continuing Employee

on or after the Closing.
(Colonial 000477-000533). This is further established in the Management Services Agreement and
the Membership Interest Control Agreement effective December 22, 2015. (Colonial 004484-
004494); (Colonial 00633-00902).

, By signing the Acqﬁisition Agreement, the Management Services Agreement, and the
Membership Interest Control Agreemeht, Varsity and Family Care Partners took on all contractual
obligations owed from Colonial to Colonial employees, physician and non-physician employees.
These obligations included Dr. Pridgen’s right to purchase an ownership interest in the practice.
(Colonial 000160-175). By agreeing to be responsible for the providing of Dr. Pridgen’s
contractual right, Family Care Partners and Varsity entered into privity with Dr. Pridgen.

It is established law in South Carolina that a third party who is financially obligated to
provide for the execution of a contract between two driginal parties may bé held in privity with

the original parties. See Tommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones & Goulding,

Inc.,l 3.20 S.C. 49, 53, 463 S.E.2d 85, 87 (1995); see also Sentry Select Insurance Co., v. Maybank
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Law Firm, LLC, 426 S.C. 154, 826 S.E.2d 270 (2019); Fabianv. Lindsay, 4Y10 S.C.475,765S.E.2d

132 (2014).

| 1.3. Varsity’s Fraud.

The Court found that Dr. Pridgen “has not established any evidence of a fraudulent intent
or act by Varsity.” (Varsity Order; pg. 13). This ruling ignores the fact that Dr. Lowder and Watson
‘each acted as representétive mouthpieces for Varsity throughout Vérsity’s time as a majority
- investor in the rhedical practice. Vérsity employee Alpern directed communication from Dr.
Lowdér and Watson about doctors seeking partnership, including t.'o Dr. Pridgen and Dr. Bakér,
one of her maie comparators who Became‘partner during the timeframe at“ issue in this case.
(Wa‘tsonvOIOOOS, 00007-08, 00011-13, 00045, 00048, 00068, 00074). E-mails between Varsity
ofﬁcials,".Dr. Lowder, and Watson reveal each to be executing the directibn and commands of
Varsity in éperating the medicﬁl practice. (Colonial 00477-499); (Watson 00001-78). Dr. Lowder
and Wafson each acted as middle managers for the controlling party, Varsity. Watson went so far

as to identify himself as a Varsity employee on his LinkedIn profile. (Pridgen 0559-6560).
_Further, Dr. Lowder and Wat'son committed fréudulent acts related to the breach of Dr.
~ Pridgen’s contract. Dr. Lowder and. Watson each made repetitiVe promises to Dr. Pridgen that she
would purcﬂase an ownership interest in the practice. (Watéon Recqrding 34:56); (Pridgen Dep.
26:7-14). Df. Lowder énd Wétson knew that these promises were false at the time in which they
were made.:This is ¢videnced by Dr. Lowder and Watson repetitive éfforts to stall, including
cancelling meetings, shifting the buy-in requirements, purportedly adding buy-in requirements
none of which were established in writing or by vote of any controiling entity(é), and shifting the
buy-in time window of when Dr. Pridgen was able to become partner. (Depo. Exhibits — Tom

Watson Texts re partnership); (Pridgen 0202).
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‘ Dr.A Lowder and Watson knew that Dr. Pridgen was ignorant of their fréud, because it would'
obviously be imbossible_ for Dr. Pridgen to be aware of their sﬁbjective, internal, aﬁd secret
intentions.to not fulfill their "guarantee}s to Dr. Pridgéﬁ. Watson and Dr. Lowder intended for Dr.
Pridgen rely on their fraudulent statements so that she would femain einployed by fhe practice, as
it was understood from the beginning that an opportunity to purchase partnership was a condition
of Dr. Pridgen’s employment with the-medical practice. (Pvridgen 0013). Dr. Pridgen justifiably
: felied on their fraudulen_t statements, to her detriment. Because Watson and Dr. Lowder were
acting at fhe dire.ction- of. Varsity, as Varsity mouthpieces in conéert with Alpern and Dr. Katz
during his time as Chief Medical Officer, when they made these fraudulent statements, the Court’s

ruling can not stand.

2. | Defen‘dz.mts Made Verbal Representations to Dr. Pridgen.

- Multiple represen_tat‘ives ‘o_f the Defendants, including, Dr. Lowder, Watson, Lara, and Dr.
Katz; on mulﬁple occasions following the execﬁtion of the written contr;':lct, offered to guarantee
Dr. Pridgen’s right to purchase a partnership intereét. (Pridgen 26:7-14, 58:11-59:25, 172:2-21),
- (Client Docs — Partnership Memo); (Watson Recording 16:18, 34:56). Dr. Léwder and Lara further
promised that Dr. Pridgen’s opportunity to purchase an ownershipiinter.est would be moved up in
l' tirpe and occur at eighteen months of empioyment. (Pridgén 394: 12-396:8). |

" 2.1. Defendants’ Verballv Modified Dr. Pridgen’s Contract.

Evén assuming in arguendo that Dr. Pridgen’s contract did not guaréntee her a right to
puféhase a partnership interest, Defendants verbally modified Dr. Pridgen’s contract to guarantee
her such a right. Verbal modiﬁcatio‘ns of a written contract are‘ valid even when the contract
- expressly states that all changes must be in writing. King v. PYA/Monarch, Inc., 317 S.C. 385, 390,

453 S.E.2d 885, 889 (1995). In one order, the Cou_rt agrees with this rule of law, staﬁng “Plaintiff
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..:_cofr.ect_ly points éut ‘a written contract may be- modiﬁed}‘- by oral agreement even when the
contract[] éxpressly states all cﬁanges must be ‘in writing.”” (Colonial Défendants Order Pg. 7).
Hcl)w'evver, whilé ruling on the same issue, at the same timé, in the other Order the Court contradicts
both itself and the law of thvis. State by stating “the Agreement contains a merger clause and any
modiﬁcations.to the Agreément were required to be in writing. Thus, the Agréem_ent could not be
Qrally rﬁodiﬁed.” (Varsity Order Pg. 12). The law of King should govern in this case, as the Céurt
has cited no case supporting its coﬁtradictory conclusion. Modification of a written contract must

satisfy the fundamental elements of a valid coﬁtract. Player v. Chandle.r, 299 S.C. 101, 104-05,
| 382 S.E.2d 891, 893 (1989). In this case, the verbal modifications were a result of the meeting of
the mmds between the partles were supported by adequate consideration, and were not precluded
by the statute of frauds. |

2.1.1. There Wés a Meeting of the Minds.

The Court asserted that “‘there is no evidence of a meeting of the minds betweén the parties

- with regard to all essential terms of the alleged modification.” (Colonial Defendants Order Pg. 7).
This ruling is against the cleér weight of the évidénée in this case. “Interpretation of a contract is
g’(')vemedi by the objective maﬁifestation of the paﬁies’ assent at the tinie the coﬁtract was made,

' 'ratﬁer than the subjective, after-the-fact meaning one party assigﬁs to i.t.” Rodarte v. Univer'sity of
SQl;lth Carolina, 419 S.C. 592, 603, 799 S.E.2d 912, 917-18 (2017). A meeting of the minds
océurred with each of these offers. Defendants made oijectively clear and unambiguous offers to
guarantee Dr. Pridgen an opportunity to purchase partnership interest at thirty-six, and then
eighteen months of einployment.'(Pridgen 26:7-14, 58:11-59:25, 172:2-21, 394:12-396:8); (Client
Doés — Partnership Memo); ‘ (Wats;)n Recording 16:18, 34:‘56). Dr. Pridgen understood

Defendants’ offers, accepted them as they were presented, and thus created an objective meeting
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of the minds. The Court’s ruling only affirms the Defendants’ impermissible, concealed,
| subjective, after-the-fact iﬁtent to condition and qualify their offers of partnership to Dr. Pridgen.
Such after-the-fact intent cannot be used to redefine the terms of an agreement. Rodarte, 419 S.C.
at 603, 799 S.E.2d at 917-18, quoting N. Am. Rescue Prods., Inc. v. Richardson, 411 S.C. 371,
378, l769:S.E.2d 237,241 (2015). Anunderstanding only preseﬁted after Dr Pridgen’s inducement
i;lto agreement cannot be the basis for a grant of suramary judgement.

2.1.2. There Was Adequate Consideration.

The Court further aSserté that no consideration was given for the verBal modifications.
(Colonial Defendants Order Pg. 8). However, the evidence plainly shows Dr. Pridgen gave ample
consideration. A benefit to the promisor or a detriment to the promisee may provide sufficient
- consideration for a contract. Armstrong v. Collins, 366 S.C. 204, 223, 621 S.E.2d 368, 377 (Ct.
App. 2005). ““Valuable consideration may consist of ‘some right, interest, profit, or benefit
accruing tb one party or some forbearance, detriment, loss or responsibility given, suffered or
undertaken by the ofher.’” Hennes v. Shaw, 397 S.C. 391, 399, 725 S.E.2d 501, 505 (Ct. App.
2012) qubting,_PrestWick Golf Club, II?c. v PrestwickLtd.‘P’ship, 331 S.C. 385, 389, 503, S.E.2d
498, 499 (-1945). A forbearance to exercise a legal right is valuable consideraﬁon to support a
contract.. Caine & Estes Ins. Agency, Inc. v. Watts, 278 S.C. 207, 209, 293 S.E.2d 859, 861 (1982).
Spe,ciﬁcally,v declining to enforce a pﬁor agreement, is proper consideration via forbearance in
support of a future agreement. See, Caine, 278 S.C. at 210, 278, S.E.2d at 861.

Defendants’ consideration is clear: fhe guarantee of an opportunity to buy a partnership
interest in the practice. (Pridgeh 26:7-14, 172:2-21, 394:12-396:8), (Watson Recording 34:56).

Such consideration is of great financial benefit to Dr. Pridgen.
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" The Coun cites to Poole v Incentivés Unlimited, Inc., 345 S.C. 378, 382, 548 S.E.2d 207,
209 (2001) in alleging that Dr. Pridgen gave no consideration,_ under the proposition that continued
employment, where duties, position, and salary are left unchanged, is insufficient consideration
for contract modification. (Cdlonial Defendants Order Pg. 8). The Court’s intet‘pretation, however,
goes beyend the limit ef the law set forth by Poole. Poole states speciﬁcally that “we adopt the
rule that when a covenant is entered into after the inception of employment, separate consideration,
in addition 'to continued az-will. employment, is necessary in order for the covenant to be
enforceable.”APoole, 345 S.C. at 382, 548 S.E.2d at 209 (emphasis added).

Dr. Pridgen is not an at-will employee, she has a written employment contract, thus Poole
is 1napphcab1e (Colomal 000160-175). Dr. Prldgen agreed to continue her employment beyond
- the smgle year required by the contract by choosing to forego her legal nght to prov1de notice and
terminate her contract. (Pridgen 107:4-6). Witho’ut such guarantees from Defendants, Dr. Pridgen
could have chosen to exercise her legal ﬁght to terminate her contract of employment. Such
forbearance ts valid consideration for modiﬁcation of Dr. ‘Pridgen’s contfact. Additionally, Dr.
: Pridgen agreed to continue to allow Defendants to use her personally owned medical equipment,
Va\luetl at approximately $25,000. (Pridgen 44:9721.).. Such consideration was to the detriment of
Dr; Pridgen, as Dr. Pridgen gave forbearance to her right to eell the equipment for her own profit.

The Court’s assertion that “no changed circumstances or positions of either party”’ results
in no consideration is simply not in-line with law of this state. Forbearance, bwhich results in no
changed circumstance er positien because a party foregoes their right to engage in such a change,
is a well-established, Valid,v fundamental element of consideration in South Carolina, and it is
preeent in this case. ‘See, Hennes, 397 S.C. at 399, 725 S.E.Zd at 505; Caine, 278 S.C. at 209, 278,

S.E‘.2d at 86>1; Prestn/ick Golf Club, Inc, 331 S.C. at 389, 503, S.E.2d at 499; and General Eléc.
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| Co. v. Gate, 273 S.C. 88, 91, 254 S.E.2d 305, 307 (197.9). Additiorially, the Court’s ruling on this
- issue'is internally contradictory. The Court found that “Plaintiff’s Agreement does not contain a
promise .o_r guarantee that shevw.ill become an owner of Colon.ial.”i (Colonial Defendants Order Pg.
- 5). And yet on the issue of verbal modifications the Court found that Defendants did not change
its position by guaranteeing a right to purchase partnership. (Colonial Defendants Order Pg. 8). If
Defendants did not guarantee a right_. to purchase partnership in Dr.‘ Pridgen’s contract, then they
| necessaﬁly must have changed position by guaranteeing that right Verbally at a later time.
E;clch of Defendants’ oral modifications to the contract are supported by valid and adequate
consideration. The Court’s ruling on this iésue is against the evidence of this case, and the law of
this State. As such, it should be overturned. -

© 2.1.3. The Statui:e of Frauds Does Not Apply.

Lastly, the Court asserts that the verbal modifications are bgrred by the statute of frauds.
(Colonial Defendants Order Pg. 8). The law of this State, ﬁowever, is clear: these verbal
médiﬁcations do not fall ‘W_ithin the purview of the statute of frauds. The statute of frauds is
designed to protect against fraud and may not be set up as a protection or support of fraud. Gardner
v.'Nash, 225 S.C. 303, 310, 82, S.E.2d 123, 127 (1954). To bring contract withiﬂ the statute of
frauds, as not to be performed within year, there must generally be negation of right to perform it
Within year. McGehee v. ‘South Carolina Power Co., 187 S.C. 79, 196 S.E. 538, 539 (1938). If
there is a possibil'ity of performance within a year, the agreemenf is not within the statute. Joseph
v. Sears Roebuck & Co;, 224 8.C. 105, 111,77 S.E.2d 583, 586 (1953). The fact that performance
within a yeér is highly improbable or not expected by the parties does not bring a contract within
the scope of this clause. Id. “The statute of frauds, when it enacts thaf ‘any agreement that is not

to be performed within the space of one year, from the making thereof,’ shall be in writing, means
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an agreement not to be performed in the space of a year, and expreSsly so stipulated.” Thompson
v. Gordon, 34 S.C.L. 196, 198-99 (Ct. App. 1848). “It must appear, within the agieement, that it
is not to oe performed till after the }iéar, to make a note in writing necessary.” Id.

None of the oral modifications betwoen Dr. Pridgen and Defendanté fall within the statute
of fra‘uds‘ becauoe none of the modiﬁcations were impossible to perform within one year. For
example, the july 22, 2016 recorded meeting between Dr. Pridgen and Watson is dispositive on
tnis issue. At around 33:00 of the recording', Dr. Pridgen asks, “When do you expect all of this to
happen Wit}i me?” Watson responds, “It’s up to you. We are definitely targeting 7-1-17” and
there’s iefe'rence to the Varsity guys being involved and that the next stéps are looking at the end
0f 2016. Then, at around 34:54 of the recording, Dr. Pridgen expressly states, “I_don’t want to wait
until next year to buy in.” Watson résponds; “Yeah, so we’re making an exception for you and
another doc- [Dr. Baker]. I'd love to see your volumes come up. Shoot for lik.e. the end of the year,
.sometime 4™ quarter.” Dr. Pridgen confirms, “Let’s do that then.” Clearly, this was intended by
Dr. Pridgen and Wi:ltson, t}ie CEO, to be completed ‘within' the year, or at least by July 1, 2017, less
" than a year after their meeting on July 22, 2016.

| Also, other verbal modiﬁcations guaranteed Dr. Pridgen the right to buy a partnership
interest in the practice and guaranteed that the right would be granted at eighteen months of
employment. (Pridgen 394:12-396:18). Such modifications were still subject to the original
con_tractual term that expressly stated Dr. Pridgen’s right to purchase a partnership ‘interest could
occui “at suoh other time as agreed to by the parties.” (Colonial 000160-175).
‘Because Di._Pridgen could have purchaséd her partnership inte‘rest within a year, the
modifications are not barred by the statute of frauds. Furthermore,.at no point in the process of

modifying the contract did Dr. Pridgen ever negate her original, contractual right to potentially
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receive partnership interest at anly moment, but at least by the 36" month of her employment.
Additionally, in order for the statute of frauds to apply, Dr. Pridgen and Defendants would have
.}iad t(i of explicitly eigreed that Dr. Pridgen was unable to receive partnership interest within a year.
Thompsbn,_34 S.C.L. at '1 98-99. There is zern evidence that such an agreement was ever made.
'Thus,_ summary judgement should nnt have been granted based upon an application of the statute
of frauds.

2.1‘.4. The Verbal Modifications and Promises Were Sufficiently Definite.

The Court found that the terms of the verbal promises macie to Dr. Pridgen are not specific
‘enough to be enforceable. (Colonial Defendants Order Pgs. 8-9). This ruling is faulty. Dr. Pridgen
prays reference to segtion 1.1 of this brief, as the law governing the definiteness of a written
contract'equally applies to the deﬁnitenéss of a verbal modification, as sui:h modifications must
meet all the requiieme‘nts of an otherwise valid contrac‘t. Player, 299 S.C. at 104-05, 382 S.E.2d
at 893. Spéciﬁcaliy, Dr. Pridgen reiterates that “[a] contrapt is not unenforceable for indefiniteness |
_ beéaune its performance is, as to particular details leftv open to subsequent agreement pf parties,
especially where pontract provides guidelines for subsequent agreement.” Aperm, 290 S.C. at 447,
351 S.E.2d at 173 citing, Touche Ross & Co., 162 Ga.App. 438,292 S.E.2d 84. “Fora contract to
be binding. .. absolnte certainty is not required, but only reasonably certainty.” Id: citing 17 Am.
Jur:2d Contracts Section 76 (1964).

The terms of the verbal modifications are clear: Dr. Pridgen was guaranteed an opportunity
to purchase a partnership interest in the medical practice. Dr. Lowder‘ assured Dr. Pridgen in

Jann’ary of 2016 that Dr. Pridgen would still be given an opportunity to purchase partnership.
(Pridgen 58:11-59:25) (Client Docs — Partnership Memo). In July of 201 6, Watson further stated,

“we are going to offer [Dr. Pridgen] partnership,” and in multiple instances, guaranteed that Dr.
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Pridgen would be given an oppoﬁunity to purchas'é_pe'lrtn'ers‘hip. (Watspn recording 16:18, 34:56).
'Ir‘1 anéthér instance,“‘Dr. LoWdervand Lara both guaranteéd to Dr. Pridgen that the time at which
Her oppoftﬁnity to purcﬁas_e partnership would accrue, would be méved up from thirty-six months
of employment; to éighteen monthé. (Pridgen 394: 12-3964:8). The terms of these modifications are
clear: Dr. Pﬁdgen would be given an opiaortunity to purchése a partnership interest. There is more
than enough definiteness 1n the facts of this case to support Dr. Pridgen’s right to present her case
in front of a jury. The C}ourt’s} ruliﬁg to the contrary, is out of sfep with the facts, and the law. As

such, it-should bg reversed..

:“ 2.2. béfendants’ Verbal Reb;'esentations Create A Valid Claim Of Promissory Estoppel.
NOtably, the CQurt did not discuss’pfomissory estoppel in ;iny ma_tnner séparaté f'rom- Dr.
Pridgen’s'arg.ument regardiﬁg a verbal modiﬁcation of her contract. The Court simply references
prOﬁisséfy éstoppel in the céntext of all ve_rbal agreements, and then proceeds to iny analyze
those ‘\;erbal agreements through the lens of verbal modiﬁcation. Verbal modification and
promissory estgppel are separate theories of law, with different required elements and legal
lirhitations. In the event one claim is.found. not vi‘able, the other may continue to be valid even
thou'gﬂh_it is bésed on the exact same verbal representatiqn. For example, in this éase, promissory
estoppel is pled as an altémative to Dr. P.n'dgven’s breach of contract claims. Even if no binding
contract is foﬁnd‘regarding ownership acquisition, Dr. Pridgen’s promissory estoppel claim still
stands on its c;\'vn merit when viewed through the lens of an independen_t prorﬁissory estoppel
analysis. | |
Pronllis“slo;'y eStoppel does not require all of the same elements as Dr. Pridgen’s other
confraci and diégﬁminatiqn-based claims. “Notably,. neither ﬁieeting of the minds nor

consideration is.a necessary element.” Barnes v. Johnson, 402 S.C. 458, 469, 742 S.E.2d 6, 11 (Ct.
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App.- 2013) citing Satcher v. Sai‘cher, 351 S.C. 477, 484, 570 S.E.2d 535, 538 (Ct. App. 2002).
“Thus, in 'ihe interest of equity, the doctrine ‘looks at a promise, its subsequent effect on the
promisee,’ and wiiere appropriate ‘bars the promisor from making an inconsistent disposition...”
Id. (érhphasis addéo); |
| The Supremé Court of South Carolina .ﬁrst used the term “promissory estoppel” in 1981.
Bérne_s, 402 S.C. at 469, 742 S.E.2d at 11 citing Higgins Constr. Co. v. S. Bell Tel. & Tel. Co., 276
SC 663, 665-66, 281 S.E.2d 469, 470 (1981).° In Higgins, ihe court explained the doctrine of
promissory estoppel, stating; “an estoppel may arise from the.making of a promise, even though
without consideration, if it was intendéd that the promise should be relied upon and in fact it was
relied upon, and if a refusal to enforce it would be virtually to sanction the perpetration of fraud or
would resul\tin other injustice. Id., 402 S.C. at 468-69, 742 S.E.2d at 11 citing Higgins, 276 S.C.
at 665, 281 S.E.2d at 470. “Under the Higgins case and its prOgeriy, the party asserting promissory
estoppel must demonstrate: (1) a promise with unambiguous terms; (2) reasonable reliance upon
the unambiguous promise; (3) foreseeability of the promisee's reliance; and (4) injury sustained in
relying on. the‘ promise because of the promisor's inconsistent disposition.” Id.; Davis v.
Greenwood Sch. Dist. 50, 365 S.C. 629, 634, 620 S.E.2d 65, 67 (2005).

Here, Defendants made a promise with uneimbiguous terms, partnership.. (See Watson
Recording). There are several key points in the recording between Watson and Dr. Pridgen on July
16, 2016. The following are key points'of the promises made to Dr. Pridgen during the recording:

e At around 15:50'2, Watson informs Dr. Pridgen that Dr. Lowder informed him that Dr.
Lowder and Dr. Pridgen had talked.

e Ataround 16:15, Dr. Pridgen confirms that the Dr. Lowder had told her “that we are going
to offer you partnership.” Then, there is discussion about the numbers for patients seen per
month.

12 These are time stamps in the recording.
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o At around 17:00, Watson asks, “You saw my criteria, right?”’ They are lookmg at a physical
document with the doctor’s patient numbers.

. ‘At around 17:59, Watson says, “This is where you are. You can see where the 550 comes
from. Stewart is lagging.” :

o At around 19: 35, Watson says “We haven’t quite figured out what the quality criteria is
going to be... You’ll probably be in under the deck before this happens ?

e Ataround 22:18, Watson asks “So you’re all 1n? Are you totally serious? Have you thought

about how much you want to invest?” Dr. Pridgen discusses the buy in details, “Carlos and

" Luke told me they have a $1 million buy in.” Watson says, “There’s a formula that the
Varsity guys have... that Alpern has...” “to determine how that applies here.”

e At around 24: 40, Watson “Varsity won’t exit until they’ve got somewhere between 3 to 5
times return on money. So that’s roughly what you can expect.” At around 25:10, there is
also a reference to the 10 or 15 times return on the money

e Ataround 25:30, Watson says that he met with Alpern the night before their meeting, which
- would have been on July 15, 2016.

o At around 25:42, Watson says that he told Alpern that Dr. Pridgen definitely want to buy
' in and there’s one other doctor, Dr. Baker (who was later made partner shortly thereafter)
has asked about it.

o At argund 26:56, Watson says that he can give Dr. Pridgen the power point, materials, and
the financials [from Paul Miller, the Chief Financial Officer] to Dr. Pridgen.

e At around 33:00, Dr. Pridgen asks, “When do you expect all of this to happen with me?”
' Watson responds, “It’s up to you. We are definitely targeting 7-1-17"and there’s reference
to the Varsity guys being involved and that the next steps are looking at the end of 2016.

o ‘At around 34:36, Watson describes the value of partnership and acknowledges the benefit
of Dr. Pridgen buying sooner rather than later. Watson says, “It’s like a stock... It’s better
to buy innow... The earlier you buy in the better off you are.” ‘

o 'At around 34:54, Dr. Pridgen expressly states, “I don’t want to wait until next year to buy

” Watson responds, “Yeah, so we’re making an exception for you and another doc [Dr.

o Baker] [’d love to see your volumes come up. Shoot for like the end of the year, sometime
4% quarter.’ Dr Pridgen confirms, “Let’s do that then.”

e At around 48:22, “How much can I invest? Watson responds, “$10,000-$100,000. “In 9
months, you can invest again another $100, 000 ” “It’s cumulative.”

(See also_Watson 116:5-156:20, 157:5-167:11; Colonial 00477-501). Dr. Pridgen expectedly,

foreseeabiy, and reasonably relied on their promises that she would be partner. (Id.; see also
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Pridgen 14:3-6; 26:4-6; 34:3-8, 35:18-21, 36:1-2[“Clay offered me partnership as an enticement
for me to bring my préctice.”]; 36:7,38:9-39:18; 42:18-24; 53:19-54:3; 58:11-59:25 [“You’re still
up for partnership if you want it. Néthing is going to change.”]; 65:20-66:7; 67: 19-22; 71:7-9;
79:3-6). Dr. Pridgen, to date, is not a partner. Df. Pridgen has been damaged because of her
- reliancé. (Pridgen 110:19-1 18:2). As such Dr. Pridgen does have a valid promissory estoppel claim
and the Court’s ruling to thé contrary should be reversed;

- 2.3. Defendants’ Verbal Representations Create A Valid Claim Of Negligent
Misrepresentation.

The Court justified »its dismissal of Dr. Pridgen’s negligent misrepresentation claim by
| stating “the underlying representation that Dr. Pridgen would be made aﬁ owner of Colonial in the
future is merely an unfulfilled promise or statement of future event, which is not enforceable as a
matter of law.” The facts of this case, however, do not support such a conclusion. See Quail Hill,
LLCv. Cty. _Qf Richland, 387 S.C. 223, 240, 692 S.E.2d 499, 508 (2010) citing We;t V. Gladﬁey,
341 8.C. 127, 134, 533 S.E.2d 334, 337 (Ct. App. 2000).
Defendént Dr. Lowder, who was the managing partner and Chief Medical Officer at the
time he falsely represented that opportunity to purchase partnership was a condition of the merger
| of Dr. Pridgen and.Defendant"s practices when Dr. Pridgen became an employee of the medical
practice in 2013. (Pridgen 0202). ‘That false representation was memorialized in Term 15 of Dr.
Pn'dgen’vs Employment Agreement. (Colonial 000160-175). That false representation was renewed
on multiplé.occasions, including by Watson when he was the CEO. (Pridgen 172:2-21, 394:12-
396:8), (Watson Recording 34:56). These repeated false representations occurred after Defendants
had begﬁh to develop a scheme designed to create pretextual reason to deny Dr. Pridgen the right
to purcﬁase partne_rship that was being guaranteéd to her. (FCP 000050-67). Thus, evidence exists

which shows that Defendants knew the representations to be false when repeated, and Defendants’
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~ false representations related to a present or pre-existing fact. As a result, the Court’s ruling on this
issue is defective and should be reversed.

2.4, Defendant Varsity May Be Held Liable For Verbal Representations.

The Court found thaf Dr. Pridgen has “never communicated with any Varsity employee or
- official.” (Varsity Order pg. 13). This ruling ignores thé fact that Dr. Pridgen had regular contact
With Dr. Lowder and Watson, who each acted as representative mollthpieces for Varsity
throughout Varsity’s time as a majority investorl in the medical practice. Varsity employee Alpern
directed cdmmunication from Dr. Lowder and .Watson to doctors seeking partnership, including
to Dr Pridgén and Dr. Baker, one "of her male comparators who became partner during the
timeframe at issu‘e.in this case. (Watson 00005, 00007-08_, .00(:)11-13‘, 06045, 00048, 00068,
00074). E-mails between Varsity officials, Dr. Lowder, and Watson reveal each to be executing
the direction and commands 6f Varsity in operating the medical practice. (Colonial 00477-499);
(Watson 00001-78). Dr. Lowder and Watson each acted as middle managers for tfle controlling
party, Varsity. Watson went so far as to identify himself as a Varsity employee on his LinkedIn
prdﬁle. (Pridgen 0559-0560). The Court’s ruling is not in line with the facts of this case. When
Varsity representatives and self-identiﬁed Varsity employees make Verb.al representations to Dr.
Pridgen, V&éity should be held liable for those statements. Thus,>the Court’s ruling should be
reversed. - l

3. Varsity Is Liable For Violations Of Title VII And The Equal Pay Act.

Varsity was a joint erhployer of Dr. Pridgen, or, in the alternative, an integrated employer
-of Dr. Pridg'en'.. This issue of joint employment and integrated employment waé recently before
the District of South Carolina in Taylor v. Fluor Corp. The Court held as follows:

Finally, Defendants object to the Report generally by arguing that
Fluor Corporation is not a proper party to this employment
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discrimination case. (ECF No. 76 at 20-21.) Defendants argue that
Fluor Corporation did not act as an employer to Plaintiff or control
or direct her employment in any way, and that Fluor Corporation is
not integrated with Fluor Government Group International, Inc.—
the source- of Plaintiff’s W-2 statements—under the integrated
employer test. (/d.) The Magistrate Judge correctly found that
Defendants' motion for summary judgment failed to address either
the integrated employer test or the joint employer test, and
recommended denying the motion for summary judgment on this
basis. (See ECF No. 73 at 34-36 (citing Dunlap v. TM Trucking of
the Carolinas, LLC, 288 F. Supp. 3d 654, 664-65 (D.S.C. 2017)).)
Issues raised for the first time in objections to a magistrate judge’s
-recommendation are deemed waived. Harris v. Astrue, No. 2:11-
CV-01590-DCN, 2012 WL 4478413, at *5 (D.S.C. Sept. 27, 2012)
(citing Marshall v. Chater, 75 F.3d 1421, 1426 (10th Cir. 1996)).
Defendants' invocation of the integrated employer test for the first
time in their objections is impropet and the objection is overruled.
However, even if the Court were to consider the merits of this
objection it would prove unavailing. There is sufficient record
evidence to create a genuine issue regarding Fluor Corporation’s
involvement in factual matters material to the case, to wit: (1) the
policies at issue are Fluor Corporation’s corporate policies; (2) the
* employee reporting hotline is operated by Fluor Corporation; (3)
employees of the Fluor parent entity seamlessly transition between
" subsidiary entities; and (4) there are interlocking corporate directors
shared by Fluor Corporation and Fluor Government Group
International, Inc. (See ECF No. 78 at 21-22.) Thus, Defendants are
not entitled to summary judgment on the issue of dismissing Fluor
Corporation as a party defendant in any event.

Taylor v. Fluor Corp., No. CV 6:17-1875-BHH, 2019 WL 4727464, at *4 (D.S.C. Sept. 27,2019).
Similérly, here, the record shows that Vérsity is not enﬁtled to summary judgment on the issue of
dismiésing Varsify as a party defendant. (See Watson Depositioﬂ, Lowder Deposition, Katz
Deposition, Lafé Deposition, Pridgeh Deposition, Soto Deposition, Watson Recording, Watson

000001-000078; Colonial 003536-003590).
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3.1. Varsity was a Joint Employer of Dr. Pridgen. 13

Courts haye properly held two employers jointly liable for a Title VII violation. See,
Magnusdn v. Peak Tech. Servs., Inc., 808 F.Supp. 500, ’5(‘)7 (E.D.Va. 1992), aff’d, 40 F.3d 1244
(4th Cir. 1994) Butler v. Drive Automotive Industries of Amerzca Inc., 793 F.3d 404, 409 (4th
C1r 2015) (“We now hold that the joint employment doctrine is the law of this Circuit”). The joint
employment doctrme prevents those who effectively employ a worker from evading liability by
hiding bel1ind another entity, suclr as a staffing agency. Butler, 793 F.3d at 410, citing Sibley Mem'l

: Hosp.' v. Wilson, 48:8‘F.2d 1338, 134l (D.C. Cir. 1973). “A defendant may be held liable under
Title VIL if it (1) fits within tl1e “employer” definition of Title VII and (2) ‘exercise substantial
control over signiﬁcant aspects of the eompensation, terms, corlditions; or privileges of plaintiff’s
employmerlt.”’ Williams v. Grimes Aerospace Co., 988 F.Supp. 925, 934 (D.S.C. 1997), citing
Magnuson, 808 F.Supp. at 507. |

| “In determirri_ng ‘employer’ status the court is guided by the “broad,
remedial purpose of Title VII which militates against the adoption
~ of arigid rule strictly limiting employer status’ ... to an individual’s

direct or single employer.””

Id. at 934-935,_Cztmg Magnuson, 808 F.Supp. at 508.

13 Given the lack of expansion and use of the Integrated Employer theory of law in this jurisdiction,
Appellant has chosen not to brief her arguments on the Integrated Employer theory in this brief.
Appellant does, however, maintain her argument that under the test laid down in' Hukill v. Auto
Care, Inc., Varsity is an integrated employer of Dr. Pridgen and thus liable for the civil rights
violations committed against her. Hukill v. AutoCare, Inc., 192 F.3d 437, 442 (4™ Cir. 1999)
(abrogated on other grounds by Arbaughv. Y & H Corp 546 U.S. 500, 163 L.Ed.2d 1097 (2006))
' citing Armbuster v. Quinn, 711 F.2d 1332, 1337-38 (6th Cir. 1983). For the time period at issue,
Varsity, Family Care Partners, and Colonial Family Practice each share common management,
“have an interrelation between operations, have centralized control of labor relations, and have a
degree:of common ownership and financial control; thus, satisfying the elements needed under an
Integrated Employer test. Jd. Appellant encourages the Court to further adopt the Integrated
Employer theory of law and apply it in this case.

35



To determine employer status, the Fourth Circuit in Butler has adopted a nine-factor hybrid
test. Notably, while the Court does cite to Butler, the Court erroneously cites to a previous eleven
factor test, which the court in Butler explicitly rejected as follows:

Accordingly, we adopt the hybljid test. We find, however, that our
previous statements of the hybrid test, involving the analogous but
legally distinct independent contractor context, 'do not adequately
capture the unique circumstances of joint employment. The factors
used in Spirides and Cilecek include considerations that are
irrelevant to the joint employment context. Drawing on our existing
precedent and joint employment cases in other circuits, we now
articulate a new set of factors for courts in this Circuit to use in
assessing whether an individual is jointly employed by two or more
entities: :

(1) authority to hire and fire the individual;

(2) day-to- day supervision of the 1nd1v1dual including employee
discipline;

(3) whether the putative employer furnishes the equipment used and
‘the place of work;

(4) possession of and responsibility over the individual's
employment records, including payroll, insurance, and taxes;

(5) the length of time during which the individual has worked for
the putative employer;

(6) whether the putative employer provides the 1nd1v1dua1 with
formal or informal training;

(7) whether the individual’s duties are akin to a regular employee's
duties;

(8) whether the individual is assigned solely to the putative
employer; and

h‘ (9) whether the individual and putative employer intended to enter
into an employment relationship.

We note that none of these factors are dispositive and that the

common-law element of control remains the “principal guidepost”
in the analysis. Indeed, consistent with our opinion in Cilecek, courts
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can modify the factors to the specific industry context. See Cilecek

v. Inova Health System Services, 115 F.3d 256 at 261 (4th Cir. 1997)

(refashioning factors for a controversy arising in a hospital setting).

.Butler, 793 F.3d at 410; (Varsity Order Pg. 8). The Butler nine-factor test was reaffirmed as the
presiding precedent in Greene v. Harris Corp., 653 F. App'x 160, 164 (4th Cir. 2016).

'The Court determined that “Plaintiff has not presented any competent evidence to
contradict Varsity’s sworn testimony that it never had any employees.” (Varsity Order Pg. 7-8).
The Court’s determination. is in contradiction with its own further discussion as the Court then
pfoceeds in its Order to discuss the actions of various “Varsity officials” and “Varsity
representétives.” (Varsity Order Pg. 8-9). '

The Court’s determination is also contradictory with the evidence of this case. E-mails
between Family Care Partners Management, Varsity, and Colonial Family Practice reveal that
Vafsity empldy_ed a véiriet‘y of individuals. This can be seen, i-n part, by the email addresses used
by these employees. The Court asserted that the email addresses in question where listed under the
domain “@familyhealthcarepartners.com.” (Varsity Order Pg. 8). However, the emails in qﬁestion
are as follows:

David Alpern, DA@varsityhealthcarepartners.com;
Michael Jablon, MJ@varsityhealthcarepartners.com;
Kenton Rosenberry, KR@varsityhealthcarepartners.com; .
Steven Boyd, SKB@varsityhealthcarepartners.com;

Narissa Reed, NR@varsityhealthcarepartners.com; and
Amy Maser, AM@varsityhealthcarepartners.com.

(Varsity 00001-00061) (emphasis added). Varsity issued publications describing the history and
credentials of their employees. »(Depo Exhibits — Notes — David A. Alpern). The Court further
stated. that “Pléintiff- alleges ‘Watson is... a self identified Varsity employee.” But the evidence

she cites does not support the allegation.” (Varsity Order Pg. 8). To the contrary, Dr. Pridgen has
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provided"cvidenpe that Tom Watson identified himself, in writing, to the public, as a Varsity
émployee on his own LinkedIn profile. (Pridgen 0559-0560).

Dr. Pridgen respectfully disputés the Court’s determination that Varsity was not a joint
employer of Dr. Pridgen. Varsity’s direct and overwhelming influence over the medical practice
Fhat Varsity was the majority owner of for several years, makes Varsity a joint empioyer over Dr.
i’ridgen, an employee of the medical practice. This is evidenced by Watson’s testimony. Watson
testified: . |

A. ..JI wasn't the decision maker. The chief medical officer and the
board would have been, not me.

Q. And you were on the board?

A. T was on the board, but I didn't have the controlling voting rights.
I could have said whatever I wanted, it wouldn't have mattered.

Q. And who do you coﬁsider to have the controlling voting rights? .
A. Varsity had controlling voting rights on the board.
(V;/atson 170:18-171:2).
Discovery also uncovered thaf these representatives met with the others, in an official
capacity, in a multi-d_ay New York City meeting.14 to give instruction to Colonial Family Practice
and Family Care Partners on issues such as: billing, collectidns, M.D. communication,

acquisitions, financing plans, auditing, and more. (Varsity 00001-00061). :

14 Factual disputes remain over the semantics of what this meeting of Board members amounts to.
Defendants zealously assert this New York City meeting was not an official Board meeting where
the Board should have voted on Dr. Pridgen becoming a partner. Dr. Pridgen’s position is that the
Board members still met together as a body with almost all of the Board members present around
the time of their regularly scheduled Board meeting for a multi-day business meeting where they
discussed and made decisions that materially impacted Dr. Pridgen’s employment with the
practice. Thereby, for all intents and purposes, that meeting was a Board meeting as relevant to
Dr. Pridgen’s claims that partnership has been unlawfully withheld.
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~There Aare several other relevant pieceé of information tha}t reveal Vérsity as a joint
émployer of Dr. Pridgen, during the time frame relevant to this analyéis. Varsity was engaged in
‘the pro;:ess of addressing complaints and conqérns raised by other doctors. (Watson 00007).
‘Varsity maintained records related to Dr. Pridgeﬁ’s employmént. (Varsity 00029, 00033). Varsity
, sougﬁt to actively participate in the employment of the doctors,v such as Dr. Pridgen, as it
maintained documénts related to its “recrﬁitment” and “acquisition” of other doctors. (Varsity
00039-00059). _V

' Tﬁc 'CQurt found that Dr. Pridgen “has nét presented any evidence that Varsity officials

acted outside their .capacity as FCP Holdings Board members.” (Varsity Order Pg. 9). Dr. Pridgen |
éppgals that finding. Yarsity owned the majority of the practice and thereby had the controlling
interest. in the medical "practice, run, in part, by FCP Holdings. (See Léwder 87:15-25). When
v\‘/arsity met vs;ith individuals of FCP Holdings and Colonial Family Practice in New York City,
they met to give directions to Colonial Family Practice and .FCP Holdings and make decisions
abqut the fhanagemerit and ﬁnéncial control-of thé practice where‘ Dr. Pridgen wqued. (Varsity
00001 ;00061). At all th¢ relevant times, Varsity was the party at the top of this hierarchy of entities
managing the practice where Dr. Pridgen worked, and it was in control for a significant period of
Dr. Pridgen’s employment relevant to this lawsuit.

‘ Telling evidence of Varsity’s control over the medical practice, and their joint employment
of Dr. Pridgen is their ‘co>ntr01 over who would. and woﬁld not be gi.veln an opportunity to purchase
a partnership interest in the practice. In regard to a male doctor’s request for an opportunity to
purchase partnership, David Alpern, a Varsity employee, stated “that’s something that predates us,
‘b'u‘t we can solve.” (emphasis' added) (Watson 00007). In fact, David Alpern, a Varsity employee,

set down instructions on who Varsity would and would not permit to purchase partnership interest;
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“eql;ity is resérvéd for our key players who are both productiVe in dollar collgctions and
“inﬂuencers"; We don’t want to had it out to everyone.” (emphasis added) (Watson 00005).
‘The entity defendants wanted Dr. Bakef, a mal¢ doctvor, to become a partner and they made it
~ happen, while intentionally excluding 'Dr.'. Pridgen, who was 'eligible for, and was contractually
. ‘:;equifed to be, made partner: |

The Court’s stétement of “even assuming that these instances actually involved Varsity, it
is clear that these instances .d.id’not involve Plaintiff” just does not hold up against the evidence.
(See Watson 1-78). Of course, determining who would become partner concerns Dr. Pridgen and -
her empléyment, it was a term in her (;ontraqt. (See Employment Agreement, Pg. l‘l). When
Varsity gave directions regarding biilihg, collections, and M.D. communication, it concerned Dr.
Pridgen, because Dr. Pridgen is an M.D. who deals with billing and coll.ections in her everyday
practice of medicine. Varsity involved Dr. Pridgen when Varsity took on the task of addressing
concerns of dbctors in fﬁe practice like Dr. Pridgen. Varsity involved Dr. Pridgen when Varsity
decided to maintaiﬁ employment records on Dr. Pridgen. |

There can be ﬁo cléarer sign of the joint nature of these entity defendants than the fact that
every ciepor}ent who has} testified in this case has testified that the entities are intertwined with one
another during the time period at issue. For example, Dr. Soto, who is one of the partne?s, testified
as follows: |

A. When Varsity bought us, we had no say or at least I felt like we
- had no say, so no.

Q. Have you personally ever sought to take action towards Dr.
Pridgen becoming a partner? '

A: It wasn't my place to do anything. I couldn't make decisions on
anything. I don't think it mattered if I would have done anything.
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Q: If you’re not the decision marker, who do you attribute the
decision maker to be with regard to Dr. Pridgen becoming partner?

_*QObjections from Defense Counsel

A: The decision makers, I guess at that moment, I can't remember if
Tom Watson was still there, which was representing probably
Varsity, And -- and the CEO for the Family Care Partners at that
time, I would think that he would probably would be the one to make
decisions. Honestly, I don't even know who would make decisions.
Dave Alpern? I don't know if Dave Alpern had anything to do with
_ it. I don't really honestly don't know. All I -- when we went to the -

- to meetings with them, it was informative, it was never to ask me
.questions, what did I think or, you know, what to do.

- Q. And describe for me the meetings that you're referring to in that
~ last response. '

A. The meetings were whatever they had a -- meetings for us to
come and find out what was happening with the practice.

Q. Who is the "they" that you're referring to in your testimony?

A. I guess whoever was in charge of Family Care Partners at the
moment. ‘

Q. Who do you believe was in charge of Family Care Partners at the
time of those meetings? '

Varsity Objection

* A. The Varsity people and Clay Lowder.

(Ssto 29:3-31:4). Dr. Soto described that the practice was “sold to Varsity” and that Varsity
cqntrolled the business. (Soto 3 1.: 24-35; 36:1-2: 46:12-19). When asked how he found about that
Dr.%Baker, amale physicién comparato'ri to Dr. Pridgen, was becoming a partner, Dr. Soto answered
“That was during the time of Varsity so I guess Varsity announced that they were going to allow
him to become a partner, but that's probably all I can tell you."’ (Soto 57:22-25). Dr. Lowder’s
testimony similarly evidencés that intertwined nature of these entities for the bdecision of whether

Dr. Pridgen became a partner. (See Lowder 23:14-34:23; 67:9-71:19; 83:11-84:24; 86:5-88:18).

Dr. Lowder described it as follows:
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Q. From the transaction with Varsity, what benefit did the partners
of Colonial receive?

A. What do you mean "benefit"?
Q. Financial in nature? |

A. Yeah. Well, they kind of purchased part of our practice and like

-- they purchased like 61 percent of our practice. I'm sorry, they

purchased the whole practice, and then we rolled back 39 percent.

-I'm a doctor so I don't know financial, but they ended up owning 61
" percent and we owned 39 percent, the partners did. -

(Lowder 87:15-25).

Q. Which doctor is the most recent that has -- at Colonial that has
been designated as a partner?

A. I can't remember which one was last, Dr. Katz or Dr. Baker.
Q. When Dr. Katz and Dr. Baker became partners, was there a vote?
A. I don't remember.

Q. When Dr. Katz and Dr. Baker became partners, who were the
decision-makers?

Al guéss the board. I guess Dave Alpern and Tom Watson and the
board. '

Q. And I think you've identified Dave Alpern as the chairman. What
was Tom Watson's role at the time of that decision-making?

A. He was the CEO.
Q. Would that be of Varsity?
~ A.Tthink he was CEO of Family Care Partners.

(Lowder 31:2-18). A weighing bf the relevant factors reveals that the Court’s determination éf no
joint employment relationship cannot stand.

Additionally, the Fair Labor4 Standards Act (“FLSA”) analysis of joint employers is
applicable here because the EPA is an amendmént to the FLSA. Varsity attempts to circumvent its

liability here to the disservice of the broad and protective coverage that Congress sought to ensure
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C

“when passiﬁg the FLSA and the EPA. The Fourth Circuit recently and assertively articulated such
concerns as follows:

Focusing first on the relationship between putative joint employers
is essential to accomplishing the FLSA’s *“remedial and
humanitarian” purpose. Purdham v. Fairfax Cty. Sch. Bd., 637 F.3d
421, 427 (4th Cir. 2011) (internal quotation marks omitted) (quoting
e - Tenn. Coal, Iron & R.R. Co. v. Muscoda Local No. 123, 321 U.S.
; . 590, 597, 64 S.Ct. 698, 88 L.Ed. 949 (1944)). Indeed, a worker who
» ' performs services for two or more entities that are “not completely
disassociated” with respect to his work may not amount to an
“employee” protected by the FLSA when his relationship to each
entity is considered separately, but may -come within the statutory
definition of an “employee” when his relationships to all of the
relevant entities are considered in the aggregate. By ignoring the
relationships between and among these entities vis-a-vis the worker,
the framework deployed by the district court erroneously failed to
take account of a worker’s entire employment when considering
whether he or she is covered by the FLSA. This approach departs
from the framework we set forth in Schultz and risks creating
significant gaps in the broad, protective coverage Congress sought
to ensure in adopting the FLSA.

Hall v. DIRECTY, LLC, 846 F_.3'd 757, 768 (4th Cir. 2017), cert, denied, 138 S. Ct. 635, 199 L.
'Ed. 2d 526 (2018). | |
Regulatiovns promulgated fo enférce the. FLSA state that a joint employment relationship
* generally will be considered to exist in situations such as:
(1) Where there is an afrangement between the einployers to share
‘the emplqyee’s'services, as, for example, to interchange employees;

or

(2) Where one employer is acting directly or indirectly in the interest
of the other employer (or employers) in relation to the employee; or

(3) Where the employers are not completely disassociated with
respect to the employment of a particular employee and may be
deemed to share control of the employee, directly or indirectly, by
reason of the fact that one employer controls, is controlled by, or is
under common control with the other employer.

Schultz v. Capital Int’l Sec., Inc., 466 F.3d 298, 306 (4th Cir. 2006) (quoting 29 C.F-R. § 791.2(b)).
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In Séhultz, the Fourth Circuit established a two-step framework for determining whether a

defendant may be held liable for an alleged F LSA violation uﬁdef a joint employment theory. Hall,
' 846 F.3d at 767 citing Schultz, 466 F.3d at 305-09. Under the tWo-step framework, the court must
| first determine whether the defendant and one or more additioﬁal entities shared, agreed to allocate

responSibility for, or otherwise codetermined the key terms and conditions of the plaintiff’ s work.

Id.; see also Salina;s*. v. Commercial Interiors, Inc., 848 F.3d 125; 139-42 (4th Cir. 2017).

“The second step of the analysis—which asks whether a worker was an employee or

‘ independént contractor for purposes of the FLSA—depends in large part upon the answer to the

first step.” HaZl, 846 F.3d at 767. Namely, if the court deteﬁnihe that the defendant and another

, -entity codetermined the kéy terms and conditions of the worker’s employment, then the court must

consider whether the two entities’ combined influence over the terms and conditions of the

: Sworker’s emplpyment render the worker an employee as opposed to an independerlt contractor. Ié’.

Here, the independent contfactor analysis is not applicable,' but the remainder of the two-step

framework is a necéssary application to this case. The facts of this case fit within the description
of circumétances (2) and (3) of 29 C.F.R. § 791.2(b).

o Beginning witﬁ scenario (2), Colonial Family Practice and Family Care Partners are both
acting directly in the interest of Varsity. Varsity’s admitted primary. purpoée' is to exist as an
investor> in the commonly\s'hared medical practice. (Varsity MIS MSJ Pg. 2). When Colonial
Family Practice aﬁd Family Care Partners profit, so does Varsity. (Colonial 004402-4483). When
Colonial .F amily Praciice and Family Care Partners loses money, so doeé Varsity. (Colonial
004402-4483). Their interests are directly aligned. Thus, Varsity fits neatly \;vithin the description

of circumstance (2) and is a joint employer of Dr. Pn'dgén.

44



Additionally, Dr. Pridgen’s case fits within scenario (3) because Colonial Family vPractice
and Family Caie Partners are controlled by and under the common control of Varsity during the
time frame 'relevarit to this analysis. Varsity, Coloniél Family Practice, Family Care Partners., and
individual owners entered iiito a compréhensive Acquisition Agreement. (Colonial 004402-4483).

':Under this agreement, Varsity gained financial and ownership control of a significant portion of
‘the medical préctice.' In doing so, Varsity gained a sigriiﬁcdnt degree of control over the operations
of the medical practice, as run by Colonial Family Practice and Family Care Partners. This control
'dan be seen in e-mails related to a New York City meéting'bétween all three defendant entities in |
which Vérsity exercised siibstantial power iii decision making on issues such as billing, collections,
» "M.D. coiiimunication, acquisitions, financing plans, auditing, -and more. (Varsity 00001-00061).

: Varsity further exercised control over Colonial Family .Practice and Family Care Partner
ofﬁcers inl directing the day to day ci)mmunication with M.D.’s and in the selection of M.D.’s for
‘ownership buy-in. (Watson 00005; 00007-08, 0001 1-i3, 00045, 00048, 00068,}00074). Varsity
officials, not Colonial Family Practice or Family Caré Partners, actually made direct offers for
partnership in the_‘ practice to other M.D.’s including Dr. Katz. (Pridgen 00048-00051). By
Varsity’s own admission,_ its sole purpose was to exist as an entity that controls and. in part owns
the medical practice operated by Colonial Family Practice and Family Care Partners. (Varsity’s
MSJ MIS Pg. 2). Varsity fits neatly within the description of circumstance (3) and is a joint
émployer of Dr. Pridgen. Thus, when reviewing the factd of this case and the applicable law, the
Cburt’é ruling should be reversed.

3.2. Varsity Discriminated Against Dr. Pridgen Because She Is Female.

The Court did not address the issue of discrimination against Dr. Pridgen in the December

20, 2019 Orders, as the Court held that Varsity did not employ Dr. Pridgen arid the Colonial
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Defendants’ Partial Motion for Summary Judgment did not address these two éiaims. (Varsity
Order; Colonial Defendants Order). He;d the Court reached the portion of analysis necessary to
jr'determipe whether or not Dr. Pridgen was discriminated against, the facts and law combine to
reveal that Dr. Pridgen was the subject of pe_rsistent, severe, aﬁd damagiﬁg disbﬁmination on the
-basis c;f her status as a’femalé.

To assert a claim_qf pay dbiscrimination' under the EPA, the plaintiff must show: (1) her
employer paid différent wages to members of the opposite se_x', (2) that the other .employees hold
jobs tha;c réquire the.same skill, effort, and responsibility; and (3) that such jobs are performed
under similar working conditions. 29 U.S.C. § 206(d); Gustin v. W. Virginia Univ., 63 F. App'x
695, 698 (4th Ci_r. 2003) citing Brinkley v. Harbour Recreation Club, 180 F. 3d 598, 613 (4th Cir.
1999) (citing Corning Glass Works v. Brennan, 417 U.S. 188 (1974)). The plaintiff must also
identify a paﬁicular male ‘comparator’ for purposes of the inquiry. Strag v. Bd. of Trs., Craven

‘ ley. Coll.; 55 F.3d 943, 948 (4th Cir.1995) (citing Houck v. Va. Polytechnic Inst., 10 F.3d 204,
206 (4th Cir.1993)). Simi}arly, to establish a prima facie case éf wage discrimination under Title
VII, a plaintiff mﬁst show: (1) that she is a member of a protected ciass; (2) she was paid less than
an employee outside the class; and (3) the higher paid employee was performing a.substantially
similar job. Davis v.'S.C. Dep't of Health & Envtl. Control, No. 3:13-CV-02612—JMC, 2015 WL
5616237, at *3 (D.S.C. Sept. 24, 2015).

Dr Pﬁdgen is a female. Dr. Pridgén ils not a partner. There are ten partners of the practice.
All of the partnérs are male: Dr. John Baker; Dr. Mitchell ‘Grunsky, Dr. Jason Leonard, Dr. Clay
Lowder, Dr. Thomas Lucas, D‘r.vChristopher Mahr, Dr. Edward Myers, Dr. Carlos Soto, Dr. Tke

Stewart, and Dr. David Whaley.!® (Lowder 42:10-12). Each of these male physicians are

15 Additionally, Dr. Katz was a comparator during his time that he held an ownership interest.
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comparators because chey are peer physicians wcfking at the same medical practice. Dr. Pridgen

is paid less than the male 4partnersv. (See PI's 4th Supp Discovery Responses to CFP; see also

‘Covlcnial 000903-001021; Bates OO}2095-OO2175 (Investment Package Baker); Bates 002195~
TOO2213 (Dr. B'aker' amendment 9;28_16); Bates 002013-002094 (Investment Package Katz)).

’ Accordingly, Dr. Pridgen establis_hed the requisite elements of her discriminatory pay based on

sex claims. |

Because Defendants have asserted that Dr. Pridgen was not denied partnership on the basis
,of her sex, Dr.“ Pridgen had to put | forth evidence showing the Defendants’ ‘purported non-
:(liscriminatony reasons for denying her partnership are pretexf. Dr. Pridgen has put forth both direct
and circnmstantiai evidence snpporting her Vdiscrimination claims.

There is a piece of evidence, that in and of itself, establishes a triable discrirnination case.
Watscn’s November‘ 19, 2016 enlail to Dr. Lowder and the CFO entitled “Pridgen Tie-Off” with
an importance designation asd hlgh level of importance, states, “Clay, let me know your decision
on I;ridéen for buy-in. My bias is to stick to the criterie which has 550 as the floor for the monthly
visits avenage factor. As yon lcnosiv, Jess nas all the detail you need in the daily file to keep an eye
on her.” (Colonial 000499; see also Watson 165:21-1_80:8)(emphasis added).

. This piece of evidence is .part of the dialogue of emails about considering Dr. Baker, amale
physician, and Dr. Pridgen, a female physician, for partnership. Dr. Baker was made a partner; Dr.
: Pricigen vs@s not based on her sex. Exceptions were made for Dr. Baker, No exceptions were made
~for Dr‘..Pridgen, to the ccntrar_y, more and more arbitrary and unwritten requirements were added
fc Dr. Pridgen as pretexfual feasons why she has been denied partnership. This is direct evidence

of Defendants discriminating egainst Dr. Pridgen. Bias is synonymous with discrimination. It is a
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* jury issue to determine whether this “bias” violaf[ed Dr. Pridgen’s riéhts under Title VII and the
EPA.
Evidence abounds undermining the Defendants arguments that Dr. Pridgen is appropriately
~ denied partnership. Df. Pridgen has contractual rights to and promises of partnership that have
been wihlllfully ignored while Dr. Baker and Dr. Katz, both male physicians, received ownership
‘interests. Watson'and Dr. Pridgen’s July 16, 2016 meeting recording confirms that both Dr.
Pridgen and Dr. Baker were going to be made partner, yet only Dr. Baker was made partner. (See
recording;l see also Watson 116:5-156:20).
| Dr. Pridgen’s communications with Watson, Dr. Lowder, and Dr. Katz memorialize the
éontinual dialogue that centered éround Dr. Pridgen becoming partner, yet the Defendants have
continually shifted reasons as to why Dr. Pridgen is not a partner. Sometimes, the argument from
Defendants has been that Dr. Pridgen must meet a certain quota of patients seen per month; yet,
‘Dr. Pridgen met such expectations and such expectations were not applied to Dr. Baker, the male
physician up for partnership around the same time as Dr. Pridgen. (See Watson 000001-000078
(Watson e-mails)). Sometimes Dr. Pridgen was told she had to see 500 patients a month. (Id.).
Sometimés, Dr. 'Pridgen was told she had to see 550 patients a month. (Id.). Yet, the discovery
production indicates that once this purported quota requirement wés brought to Df. Pridgen’s
aftention, she met this arbitrary threshold, with the exceptiori of the ‘month of Dr. Pridgen’s multi-

week honeymoon. (Colonial 3455-3469).1¢

' May 2016 - 648 visits, June 2016 - 701 visits, July 2016 - 635 visits, August 2016 - 646 visits,
September 2016 - 339 visits (honeymoon), October 2016 - 635 visits, November 2016 - 621 visits,
December 2016 - 650 visits, January 2017 - 811 visits, February 2017 - 665 visits, March 2017 -
1015 visits, April 2017 - 782 visits, May 2017 - 781 visits, June 2017 - 765 visits, July 2017 - 630
visits.
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-Consistently, Dr. Lowder, Dr. Katz, Watson, and Dr. Soto all confirmed in their testimony

that no requirements for péftneréhip have even been established, as applicable to Dr. Pridgen. (See
i_,Depositions produced herewith, 1e Watsoﬁ 56:20-57:4'7); These arbitrary and shifting reasons
given By Defendants evidence the real reason bj,ahind why Dr. Pridgen is not a partner, which is

because she is a female. This is a triable case of discrimination.

CONCLUSION .
1 Appellant Dr. Kaoru Pridgen respectfully asks this Honorable Court to Reverse the
holdings of the Circuit Court issued in the December 20, 2018 Orders and Remand this case for

the reasons discussed above and in the record before the Court.

| Respectfully Submitted,

CROMER BABB PORTER & HICKS, LL.C

BY: M% |

J. Léwis Cronfer (#1470)

Shannon M. Polvi (#101837)

1418 Laurel Street, Suite A (29201)
Post Office Box 11675

Columbia, South Carolina 29211
Phone 803-799-9530

Facsimile 803-799-9533

Attorneys for Appellant

Columbia, South Carolina
May 18, 2020 ' '

17 Q. And what barriers, if any, were there to Dr. Pridgen becoming a partner? .

A: Well, so the first was, I think, when she and I talked, she was not at the membership, you
know, the most basic thing, she wasn't hitting the -- the patient count per month, which was not
necessarily all that well defined either. That was sort of in flux. Somewhere around the 500 level.
But I think we were trying to set it higher than that. (Watson 56:20-57:4).
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