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STATE OF SOUTH CAROLINA

}IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FORTHE SEVENTH JUDICIAL CIRCUIT
Shannon Lancaster, #341546, ) Case No.: 2018-CP-42-03065

Applicant, )

) -
Y. YORDER QF DISMISSAL

)

)

State of South Carolina, )
Respondent. }

)

This matter comey before this Court by way an application for post-conviction relief filed
Sepiember 4, 2018, and amended September 18, 2018, by Applicant Shennon Lencaster.
Respondent made ity Return on April 18, 2019, requesting an evidentiary hearing be convened.

An evidentiary hearing was held on February 20, 2020, at the Spartanburg County C:wnhouse
Susannah Ross, Esquire, ropresented Applicant. Assistant Attorney Genera! Jacob A. lsenberis of
the South Carolina Atorney General's Office represented Respondent, Apblicant téstzf ed on his
own behalf at the evidentiary hearing, Applicant’s plea counsel, Ricky Harrls, Esquire, also

testified. Following the hearing, this Court took this matter under advisernent

After a thorough review of all records and evidence before this Court, this Court finds
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Applicant cannot meet his requisite burdcn of proof of establishing he is entitled to po
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~ conviction relisT and denies and dismisses this application with prejudice, §p3c1 fic t‘@ a o
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fact and conclusions of Iaw are set forth below. f., 3 -tl; = m
- egg o O

cedural Hist Sa _‘_‘,

Applicant i presently confined in the Soutk Carolina Department of Comrections pursuant

to orders of commitment of tha Spartanburg County Clerk of Court, Duting the October 2U1 6
term, the Spartanburg County Grand Jury mdxcted Applicant Tor distribution of T]'aﬁ'ickmg in

Methamphetamine, Second Offonss (201&6542-5068} R.IC]Q! Hams, Esqu:re, rcpmscnwd
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Applicant. Assistant Sclicitor James Hunter of the .Sl'svanmCircuit Solicitor’s Office prosecuted

the case. ) o ' _ ,

On March 14,20 17, Applicant pled guilty to one count of trafYicking between ten and |
nwenty cight grams of methamphetamins bg_fo:g the Honorable }. Detham Cele. Pursuant to
negotiations between Applicant and the Sﬁte fora senieace of twelve to eighteen years®
imprisonment, Jp&gu Cole sentenced Applicant to ﬁfteen years’ imgrisonment. On March 23, -
2017, Applicﬁnt fited av pro ye motion for mconsideraﬁou, which was denied by Judge Cole on

| Ma:ch 27,2017,

. Applicant filed a nmc[y notice of nppeal and a direct appeal was peefected by Robert M.

Pachak, Esquire, though filing a brief pursuant to Anders v. Culffornta, 386 U.S. 738 (1 967) The
South Carolina Court oprpeals dismissed Applicant's appeal by unpublished opmmn. (2018-
UP—3?.S} 'l‘he Rcmrlutur was msued on August 10, 2018, On August 23, 20]8, Applicant was

dcn ied a mutton to supprcss by the Squt}_: Carolina Court of Appeals. On N ovember 16,2018, -

another Remittitur was Issued,
Statement of Facts
On April 15,2016, a Spartanburg County Sheriff's Investigator contacted Applicant to
purchase methamphetamine,' (Plea Tr. 12-13). The investigator picked Applicant up in Gaffncj:,
q?ve hi:p to a trajler park in Sparta nbwg. énd dropped him ofl. (Plea Tr. 13). Thay wg;t “baﬂii o

and forth" for 2 few hours because the melhamphetamine was not ready. (Plea Tt ]@% E % I}

Later, the Investigator met Applicant at a Spinx and Burger King, (Plea Tr. E i t‘% g,;

went back to the same trafler park tha Applicant had been dropped at earfier, {Plea %g 3% A; t:,’
=i

! The invastigator had l i who
e | (Plna % ! prevmusl}' bcen :m.roduccd to Apphcam ‘as someone who had purchased
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‘that point, Investigator gave Applicant 31,250 in Spartanbiirg Caunty Sheriffs Office recorded
money. (Plea T. 13). Applicant then entersd a traller. (Plea Te. 13). A Hispanic male then
showed up and entéred the trailer. (Plea Tt. 13).'5Sul5'='cq'ue'mly, A'ppiicint rem‘me'd to the vehicle
and gave Invesﬁgamr almost twetity-eight grams in methamphetamine, (Plea Tr: 13). Applicant

was arrested a couple of days later with at least $140 in merked fiinds from the Spértanburg
Cotinty Sherifi's Office. {Tr. 13y, Usion iriquisy by e Cobet: Applicast o6rfirmed the above

oA gy

aﬁiw!ited':facts, (Tr 14). - Lo
Applicant retained Counsel who met with Applicant on multiple occasions, engaged in

‘discwery with the state, and prepared the Applicant’s case for trial, The State initialty offered

Applicant a recommended senténce of cighteen years as to one of the traﬁieking charges, |
dismissing the other charges. Applicant was a candidate for life without the possibility of harolc
if ho decided to go to trial; The proseéutdf hmtcd at this pomlbll]lyin ncgo(latlons, cven though
they nover filed o fonmal notice to that effect, On Ma&ﬁ I4; 201 7,!hc Apphmnt’s Vihf‘cﬁtio:;u‘-as
to go to trial but, instead, took a [ast minate plea deal to one count of traffiﬁk.ing betwoen ten and
twenty-eight grams of mezhamphmmiﬁé'wi'th a ndgbﬁ ated range of tweive 1o cighteen years,
The tial court senteniced Applicant to fificon years towal, .

'A gfiog heflg're' ![gi_j 'ﬁqun ' . .
o
=3

-+, .- Inhis PCR application, Applicent ai!eges he ls bel.ng hcld an custody unlawﬁglg Pt lh:
following grounds: . o = é:,%l R
. baa 2"
L. Tneffective Acci - E58 o -
» I[neffective Assistance of Counsel (failure to investigate): Do F n
o

a. Failure to discharge his duty of due diligence to investigate the evi Saces
-+ and witnesses, 3 0w D
b. Failure to investigate the evidence and discovery, to make sore Invest"i'gator Iames
Ruane processed an applicant for the intereeption of wire, electric, or oral -
comummigations, for a drug wafficking investigation. Pursuant to S.C, Code o
. Section 17-30-70, the investigator faifed to process an application that has t be
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Initiated by the Chicf of SLED. After reviewing the application the Attomey
‘General may authorize the applicaticn to a judge of competent jurisdiction, and”
the judge may grant in conformity with this chapter. Investigator James Ruane is
in violation of $.C. Code Section 17-30-70 application process, for this case,
c. Failure to investigete the cvidence and discovery, o make sure the Investigator
Jarmes Ruanc had a judge of compctent jurisdiction enter an ex, partz order, as
‘modified authorizing the interception of wire, oral or clectrical communications
within the territorial jurisdiction of the court in which the judge is sitting, if the
. Judge determines on the basis of the facts submitted by the spplicant that: )
' there is probable canse for beliof that an individua! is committing, has committed,
 or is about td'o,ql\'nmlfl_ai_::ipffe_nxs; pravided in Section 17-30-70, pursuant to $.C. _
' CodeSect:onl ?-SO-SD(D)(IJTne .iii;.re.stigatpr Iames Ruane is-in violstion of — =

. S  8.C.Code Section17-30-80(D)(1) authorizing order for the Intérecption of Wire,
- Electric or Oral Communicetions. |, e
d. Failure to investigate intercepted communication, and to make sure tho said
evidenco was not illegally disclosed, pursuant to S.C. Cods Seetion 17-30-75,
Investigator James Ruane illegally disclosed said evidence in viotation of s.C.
‘Code Section 173075, ,
-e. Fajlure to investigate the evidence to make sure the informant “David Brent
~ Goode™ was qegister@d ‘wit!':‘the ,_Simﬂ] Carolina Law Enforcement Division, fora
. drug trafficking investigation. Investigator James Ruane failed to register the

informant “David Brent Goode™ with SLED for this investigation. The

3 Investigator James Ruane is in violation of SLED policy 13.30 use of informant in
investigations. ' S o :
2. effective Assistance of Counsel (failure to provide defense): '

a. Failure to have a proper defense for physical evidence in this cise.

b. Failure to have a valid strategy for this ease. :

o Failure to request and require as pat of discovery that copies af 8]l intercepted
communications be provided as they are gathered 5o ihay 2 proper defense for
physical evidence can be built as provided for by Section 17:30-105,

d. "Pursuant o 8.C. Code Section 17-30-130; Tailure to ensure that'no impropriety
cccurred in the reporting of the intercepted communications to the Administrative
Office of the United States court as outlined in 18 U.S.C, section 2519.

3. Tneffective Assistance of Counsel (failure to suppress):

a. Pursuant to 5.C, Code Section 17-30-1 | 0, failure to move to suppress this

llegally gathered evidence and/or advise me of these grounds and/or t!}g

exclusive remedy. o 2 =

‘ b. . Failure to move for g motion to suppress the unlawful audiofvideo '&ﬁ;g and
. b Fa 10 sujp R -y
o - . .. evidence to the S.C, Court of Appeals, pursuant to $.C. Code Sectic f‘?ﬁ!ﬂ!‘lﬂ. —
a . The motion must be made befure the reviewing authority, befare theiddichcating 1
o o8 - 7]
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“or proceeding. Furthermors, the Applicant has moved to suppress the evidance
“after his convietion, and the $.C, Couit of Appeélsheis_ ruled, that motions to
Suppress are not appropiiate on appeal, Applicant filed the mation pursuant to the
- South Carolina Homeland Secusity Act, - '
4, Ineffective Assistance of Counse! (fhilure to advise):
-+ . Failure to advise Applicant and fuform the court that none of these subsections in
. Chapter 30, Title 17, were adhered to, and that these actions and/or lack thereof
were illegal pursuant to S.C. Code Section 17-30-20, |

b. Failure to advisc tho court to take judicial notice that for the purpose of a criminal
investigation, that Investigator Jaivies Ruane had néver obtained any rltiple law
enforcement jurisdictional agreement as required by 5.C. Code Seetion 23-1-210

-and that when Hivestigation Ruané came to Chierbkee County to pick me up for 2
drug investigation, he had no authority to do so, and acted illegally thus these
actions and/or lack thereof constituted entrapment by law enforcement.

¢. Failure by providing erroncous and incorrect advice to plead guilty insteed of
chalienging the State’s evidence through the protections of wial. Therefore,
Applicant’s plea was unknowing and involuntary entered into pursuant to the
investigator violating S.C. Code Section 17-30-80 authorizing order, for the
Inierception of wite, electric, or aral communications, ‘

d. Tailure 1o advise and/or move for video footags to be excluded due to it being a
partial and the whole story not being told and therefore inconclusive, as well as
illegally obiained with no valid chainl of custedy,” =~

e. Failure to advise me and inform the court that Tnvestigator James Ruane Wlegally
recorded audio and video, without processing an application or authorizing order,
for 2 drug trafficking investigation, pursuant to 5.C. Cede 17-30-70 and Section
17-30-80 and also conducted an unrcasonable search, that violated Fourth and
Fourteenth Amendment rights. Therefors, the audiofvideo recording and evidence
was obtained in violation of Title 17, Chapter 30 of criminal procedures and is
considered “Fruit of the Poisonous Trec™ (See Exh 1, 2, 3 for Case No.
16040895), : _ e .

5. Subject Matter urisdiction: . - F T T |

a. Failure to challenge subject matter jurisdiction of Applicant’s guilty plea pursuant
to thg Inmtigamr's vialation of 5.C. Codo Section 17-30-70 application process
for this investigation. Furthermare, the Grand Jury was improperly influcnced *
with tainted evidence and false testimony. Therefore, the trial court facked
Jurisdiction to accept Applicant’s guilty plea, -

6. Involuntary Ples:.

a. “Coereing the defendant into o gullty plea.” = E = 1
Further, Applican alloges that this is the only ventie he is aware of fm’eﬁ&é}chm.
. ‘ : : - =G
- go8 2 M
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- chardingriclicf,-ﬁpplic@m requv;m ﬁie~‘¢asq"bc vam@d an;l-rcﬂinnded. |
. This Court lnte!prcm;ﬁppllivﬁam’_l' afle gn;iiqns,v__ as addressed at the PCR hearing and in
the ;p[.{!ica‘.,'tiun; as follo}yé: ' -
o) Counsel was incffective for:

a. frilure to discharge his duty of due diligence to investigate the evidence, facts,
© and witnesses, L R
letting him take an involuntary piea.
failure to have a proper defense for physical evidence.
. *coercing Applicant into  guilty plea. ‘ N
failure to properly aad fully investigate thecase.. - - - . - -
Taiture to make sure investigator James Ruane processed an application for
tnteroeption of wire, electric, or oral communicetions, for a drug trafficking -
invostigation pursuant to S.C. Code Section 17-30-70.
. faiture to make sure & judge of cempetent jutisdiction entered an order authorizing
the interception of communications, - :
h. failure to investigate the intercepted communication to enyure it was not illegally
disclosed,. @~ =
i, failure to request ag part of discovery that all copies of intercepted
communications are gatherad so that a proper defense for physical evidence can
4 be built, _ . e D e T
- J» -Tailure to ensure that no impropristy occurred in the teporting of the intercepted
comtmunications as outlined jn 18 U.S.C. Section s, 0 :
i k. failure 1o advisc and inform the court that the actions taken were illegal under
S.C. Code Anmotated Section ] 73020, S :
i failure 1o suppress the illegally gathered evidence, Applicant gssents investigator
James Ruane's recording of their conversations whils riding in a car 1o facilitate
Applicant's drug purchases i in violation of 5.C. Code Scetion 17-30-70.
m. failure to 2dvise the coust o take judicial aotice that there was no multipic law

it

o Ra o

ag

Cherokee County-for a drug investigation, et

e " n. providing neous and incorrect advic i challeng
unknowin and involuntary, -

o, failure to ch§1 lenge sulbjcct' matter jurisdiction of Applicant’s guilty plea pursu}m

ta the Investigatar's violation of 8., Code Sectiqn 17-30-70 application proces$

| f'o; this investigation, .- : e ~3

P f'a_llure to have a valid cage Strategy, , S B o % } 3

q. fatlt_tra t0 advige ind move for videg footage to be excluded due tos Jﬁg - Y |
_; -~ partial and the whole story not being told agd therefore inconclusiﬁgmllzg —
- Hegally obtained with 10 valid chain of custody, £ @ [
5 . =mmo Ch
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r. failore to inform the court that the invistigator illegally recordad Applicant in
viclation of federal, state, and constitutional law.
-+ failure to investigate the cvidence to make sure the iniformant was registered with

the South Carolina Law Enforcement Division for a drug trafficking investigation.
t. failupe to pursue a defense of entrapment, Applrcnnt's assertion stems from law
enforcement driving Applicant around to make varmus dnlg purchnm while

promising hitn employment,

. 2. ‘Applicant alleges he was jliegally picked up by Spartanburg County luw enforeement in
Cherckee County in violation of fcdcrnl statc and !ocal lnw. AR

3. Applicant nlleges that this is the only vcnuu he |s aware of for lhese t}'pes of clalms,?
This Court addresses these allegat:ons below bascd upon dns mlcrpmtahon of
Appl:cant 3 allegations,. . '
Summary of Testimpn nted at the ‘de:'ﬂin earin
Applicant’s Testimony
At the PCR hmrmg. App[‘cam mcucd :he aforemcnuoned allcgutlons hsted in his
appiicatlon vcrbaxlm Hc allagcd pollce :md prosccmcnal mlsconduct in gcmng the phone
] mords w:ﬂwut a wamm He tcsuf'ed that Counsel was lneffeclivc for fa;l: ng to raise an
i’kntrcpmcm c!aun. He a!so alicged that the pollee were actmg ouzs:de thclr jurisdiction in staging
a drug buy that involved them picking him up in Gafﬁney and dmppmg him oﬁ' it Spartanburg,
Applicant stated that Cnunsel i‘ailed to mvestigatc and falled to ﬁla 2 motion to suppress over an
alleged search and selzurc lssue parsuant o 1h= unwarrantsd phone records selzure

On cmswxammat ion, Appllcant walked thmugh the events on the day of lhe staged drug

buy, resultmg in him selljng drugs to an mvesugator that uInmatel}- cumulated to him bc:ng

o‘ﬂ
ol

charged with trafficking mutham;:hetammc. Appl:cant stated he knew other charges ﬂ_@ﬂd
oy

dismissed because of the p!ca deal Hc smed he touk the plea deal bccause he dld ne

X00 'M Wy

AMNNCO DY

Juno) :1_%3
£1:2 Nd ST AV
1

INo mponse is requlrcd 23 to this ground.
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had a defense. App [i_cﬁmt said :hat he wanted -In;go‘.to trial on an entrapment defense, but his
attorney discuséed the piea deal with him, .vfiﬁch_hq_ultimétc_ly. decided to.t;ake‘
_ | -. Plea Counsel | | .

Ricky Harris (hereafter "Counsel™) also testified at the videntiery hearing, On dirset,
Coﬁnsel testified ﬁmt ﬁe did not essert an enﬁapméni.defcnse because he did not think it was
viable. Counsel testificd that he met with Applicant. seve;al times leading up to trial. Counse!
testified that durmg :hese meetings; Cqunscl discussed lhl; discovery with App]tcam, dlscu:sed
t.he charges agmnst hlm. and atmrnptcd o temper hig expectations concernmg the type of deal he |
would be oﬁ‘cmd. Counse] stated that Appllcant had multiple charges against him and, initially,
the Solicitor's Office was offering eighteen years Cnunsel said that Applicant wanted a more
lenient semcnce. and Counsel I‘elt obli gamd ] lcmpcr his expeclatmns Counse] {estified that
Appli tcant ing :stcd on tr:al Counsel said he Imew Applicant would face a chance of 1ife withoot -
possibility of pnmlg;irlt'pmcccdedjto trial, even-though a formal notice was not given. Counsel
said that if a life sentence was not given, Applicant would bs looking at least menfy-ﬁve to
thirty years’ imprisonment if the case went 10 trlal,

Counscl said he made Applicant aware that a police officer with firsthand knowledge was
%oing to testify at trial il he did not plcad out and, if that happened, his case would be very weak.
“Courisel testified thac thE;S_tite*had“mulﬁp le"cases lined up-and Counsel; through experience; -~ ™

knew that if one case failed at trial the State would attempt to prosecute the next one. Counsel

Y b S
> I=
consistently told him the defense was ineffective because they could not show hegi @gt havs a -..'3
- predisposition. SRR £9 1
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' Counsel said that, on the 88y of the tria), 1hé Soficitor's Office gave Applicant an-offer 6f
twelve to cighteen years for one count of trafficking methamphetaniine. Counsel testifisd that ke
told Applicant about the offer, told him again that-entrapment was a weak defense, that there
were 116 other defenses available (o hir, asid strongly-urged him to take the plea: Counsel stated
that ultimately, Applicant did so, presumably beesusé he did niot think be had s batter option ™
available to him, Counsel acknowledged that thé investigator had crossed jurisdictional linosto -
engege'ini the dmg buy. Coiinsa! stated thai'he did fiot chack if'the discovéry videos provided 1o
hlm from the scene were proper.

Findinps of Fact gnd Conclusions of L.aw
This Court has reviewed the pleadings, records submitted by the parties, and applicsble
law. Before this Court are the Spattanburg County Clerk of Court Records, Applicant’s South

Carolina Department of Corrections Records, (he plea transcript, and the PCR action records. - -

Pursuant to South CaroIma Cods Annotated Scctmns 17-27-708nd -80; this Cmm dlsmmcs tha.

apphcanon based upon the following ﬁndmgs
Ineffective Assistance af Counsel
In & PCR action, the applicant bears the burden of proving allegations contained in the
application. Burler v. State, 286 5.C. 441, 334 5.E.2d 813 (1985). When an spplicant asserts
ineffective. assistange"ofcoqnse] a5 & ground fo; miiﬁf, the applicant'most show that “counsel's
conduct so undermined th§ proper functicning of the adversarlal process that [it] cannot be relied
upon as having produced a just result.”™ Strickland v. Washl'ngt.on,' 466 U.5, 668, 686 (1984); ,

Butler, 286 8.C. at 442, 334 §.E.2d at 814, Ineffective assistanee of counsel is govenzgd by E

Sixth Amendment, which tha Supmme Court expanded upon thmugh do\relopmg @@Eﬂ §

‘ =S

prcnged test outtined in Sfrfck!and v, H’mk.fngnm =3 %g e

. ) =
g8 =

| 25
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... Pursuant to the ﬁrs::pg;:-ng:gf.the Str.’ck'lqrnd:anqu;sis.‘ the applicant must prove defense
counsel’s performance was deficient. /d. at 63;5' Chenyv State, 3¢0 8.C. 115, 117, 386 S.E.2d
624, 623 (1989} To show dcﬁc-icncy, the apphcant must prove by the. preponderance of the
mdence thal oounscls actions fell outside of the zone of “reasanableness under prevailing -
pmﬁ:ssmnnl norms." Strtcﬂand 466 U.S. at 688 See aiso Rule 71, l(e} SCRCP (“The applicant
has the burden of mabllshmg his cnutlcmcm w. mllcf by a prepondcranu of d'u: evidence.").
Rcasonablcness is dclermmed by l'.h vnriery of‘ mrcumstanccs faccd b}’¢ defense.counsel or the, -
range oi‘ Icgltlmate deelsmns mgandmg how to:best represent a crimina! dafendan: and the scope
limited to facts counse] had availeble at the time of representation. I4. at 689, “Counsel ia
strongly presumzd to have rcnd&ed adequate assistance ﬁd made sl significant decisions in the
exercise of reasonable professional judgmcnl." Yarborough v. Gentry, 340 U.S. 1, 5 (2003) |
(citing Strickland, 466 US. at 690). Judicial scrutiny o counsel’s performance remains highly
deférentlal towards defense counsel ,Wit_h a strong presumption thut counsel acted competently,
because competent representation may be executed in virtually “countless™ ways. Strickland, 466
U.S. at 688-89. |

Second, counsel’s deficient performance must have prejudiced the applicant so that
“there Iz & reasonable probability that, bus for counsel's unprofessional errors, the result of the

proceeding wvou!d have been different”” Cherry; 300 5.C: 2t 117:18..“A-reasonable Egnhabllgg | SR P

=4 -

a probability sufficient to undermine confidence in the outcome.” Strickiand, 466 g,.%ﬁ 69% _:_,
The court makes this determination based upan the totality of the evidence. /. &t @%ﬁ o E
Realisticelly, this matters “*only in the rarest case™ because “{t]he likefihoed of 2 t@%ﬂt refglt O
must be substantial, nol just conceivable.” Harrimgton v, Richter, $62 U.S. 86, 111-12 Qoily =

{(quoting S&fckland, 466 U8, at697), -~
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. Tit the context of & guilty ples, the applicant must show there is a reasonable probability
that, but for incffective assistance‘of coumsél; he or she would riot have pled guilty but; instead,
would have insisted on going to trial. Hiff'v. Lockhart, 474 U;S. 52, 59 (1983). Applicant’s right
1o conlest the validity of a plea is usually, but not invariably, foreclosed because of the inherenit
solemmity and truthfulness included in the guilty plea process. Sea Blackledge v. Allison, 831
LS. 63, 73-74 (1977) (“Solema déclaraiions in opeh S6uit caniy a strong presumption f verity.
The subséqiant préseritation oFsonclussry Hllégations Onsuppbrted by Eﬁ‘é&%ﬁéﬁ’lﬁﬁb}ééi‘ o
sumymary dismissal, &9 are contentions that in the face of the record ave wholly incredible.”).
Absent valid rcasons why the applicant is entitfed to depart from :p’reviouS judicia} admissions - ‘
made at the plea hearing, statements made during the original pmceading remain cnnclus'lve.’“
Daiton v. State, 376 8.C. 130, 137-38, 654 S.E.2d 870, 874 (C. App 2007) (citlng Crawford W
United States, 519 F.2d 347, 350 (4th Cir, 19?5))

- For a guilty pleato ba vnlld thc rccond must astnbhsh the defendant hud afull
understanding of the consequences of his plea and the chargcs &gaiﬂst her, Dalton v. Stofe, 376
S.C. 130, l38 654 8.E.2d 870, 874 (Ct. App 20{}7) (cltmg Baykfn v. Alabama, 395 U 5.238,
242 (1969)). Fm‘lher an app] icant can ntmck thc vol untary, knowmg and mtcli:gent chmcm of
a guilty plea cmercd on adec of couns:l by showmg munscl 1 adwce in taking the plw. fell

below an objoctive standard of reksonablenéss., Pomr v, Stafe; 368-5.C: 378, 629 S'E&Zd 35&

:l

(2006) “That a gullty plea mist be mtclhgently made isnot a ncqum:ment 1hat aﬂaggi; offtred —mum

,1

by the defendent's Iawyer wnhstand neu'ospectwe examlnanon in a post-comucnmﬂ@ﬁ’ng.‘m

i1
O

MoMann v, chknrdmn, 97U, 759, ?70 (1970) Rather, “whc:her aplea of gun!§ & =

02 ud

unintetli lg:nt dcpends as an initial matter, not on' whether a court wnuld retrospccté: ly

. consider counsel's advice to be right or wreng, ‘but on whethes that advice was within the ringe’ -
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of competence demanded of attorneys in-crim innl,casr.s."_fc; at771...

A defendant’s knowing snd voluntary g\_rai\{e;.qf statutory or constitutional rights must ba
established by a compilete record, and “may bé accomplished by colloquy between the court and
defendant, between the court and dcfendani s counsel, or both.” Roddy v. State, 339 S.C. at 34,
528 8.B.2d at 421 (citing .S'tare v. Ray, 310 8. C 431,437,427 8. E24 171, 174 (1893)). ““[T]he
voluntariness of a guilty plea ignot de termmed by an examination of the specific inquiry made
by the sentz:ncmg Jjudge alone, but is dcm‘mmed fmm both the record madc at the time of. the...
entry of thc guilty plea and the record of the post-convietion hearing. '™ Daftan. 376 S.C. at 138,
654 S.E.?d at 874 {quoting Harres v. Leeke, 282 8.C. 131, 133, 318 S.E.2d 360, 361 (1934)).
Further, “guilty pleas, fneely and veluntarily entered, act as a waiver of ali non-jurisdictional
dt.fects and defenses, including claims of a wotatmn of a constitutional right pnar to the plea.™
Whem!f v, State, 276 5.C. 295, 297, 277 S.E.2d 891, 892 ( I931}

” | Invalid Gullyy Plea . .

Applicant argued that his plea was invalidly entered because Cﬂunsci coerced him into
pleading. However, this Court finds that the plea hearing transcript réflects that the Applicant
freely and voluntarily pled guilty after receiving a complets and thorough plea colloquy by the
plea court. Specifically, he stated that he discussed his decision to plead guilty with Counsel, o
went over the indictment and chsrgcs 'mth é:ouﬁse] the pussiblé penalt.ies that could E&'imposcd, -

end the facts surroundmg the allegations. (Plea T‘r 5). Applicant stated that he dlscussed rmz

potential defenses, discovered there were none, and knew he would have to waive d:}'ﬁscsihcn --l

taking the plea. (Plea Tr. 6), Applicant stated that Counse] discussed the constitutiy *rlght-gtu
q. 5

wis wamng by entering a plea, including the right to confront withesses, remain sﬂ@gnd'.j&ht
K o R
w uury telal. (Plea Tr. 6-7). Other than the sentencing range of twelve 1o eighiteen y

iy
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upon, Applicant was not offered or promiged anything i exchange for & giiilty pléa. (Plea Tr. 7-
8). At the hearing, Applicant stated “i*m pleading guilty frecly and voluitarily” and admitted he
was guilty of all the charges pled to. (Plea T 8). ~ -

Applicant presented no evidence of cdercion from Counsel into accepting the plea.
Purther, it uppeal;s Ap[;Iicant freely and voluntarily chose to plea Instend of facing & potential
tria! sentence of twenty-five to thirty years, and potentlal Tifc without the possibility of parole
senténce ori his other periding chargds’ THGS, This o finds hat Agplicait entercd his pléa
freely, voluntarily, Knowingly, and intelligently.”

- Faiture tfo Investigate
Applicant raised several allegations of failure to investigate, inclnding: .

1. fajlure to discharge his duty of due dlhgencc to inv estlgatz the evidence, facts, and
witnesses. :

2. failure to properly and fully investigate’ 1:hc case. o s )

3. failure to make sure investigator James Ruane processed an apphcatmn for interception
of wire, electric, or oral cotnmunications, for a drug trafficking investigation pursuant to
S.C. Code Section 17-30-70.

4. failure to meke sure'a Judga of competcntjuﬂsdlctmn entered an order authorizing the
interception of communications,

5. failure to advise and inform the court that tha actions taken were ﬂlcga] under S.C. Code
Annotated S=ction 17-30-20,

6. failure to suppress the illegally gathered evidence. Applmnt asserts investigator Jares
Ruane's recording of their conversations while riding in a car to facilitate applicant’s drug
purchzses is in violation of §.C. Code Section 17-30-74.

7. failure to mvcstlgnlc thc mmocplcd commumcauon to ensure it £ was not :llegally

- diselosed. : '

8.. Failure to investigate the cvldenca to- make sure the informant was rcglstcred with the
South Carolina Law Enforcement Division for a drug trafficking investigation.

9. failure to request as part of discovery that all copiés.of intercepted communications are
gathered so that a proper defense for physicsl evidence can be built.

The evidence presented at the ewdmtmry hcanng reveals that Connse! pmperly
":J
>

investigated and prepared Appllcant's caze for trial, Thus, Apphcant fails to meet }gginn;?cn Q"l;?a
proof on all nine of these allegations, as addressed below. . § § = -% ‘,‘i
h ' ' S8Y & f—~
. ~8& 3 ny
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- Rgg_ardiﬁg the first l»wo‘,_n!_legaﬁorli..s, Applicant did not mect his burden of proof in
showing that Counsn.-._lsfalleﬁ to;disc_,ha;gqrhis ,duxyppf_‘giue »dillggnc:-mlnvesﬂgate the evidence, .
f‘acts, gnd Wunesses in this case and that- Counsel faller.f to propcrly and fully investigate the case,
Spccsﬁcally, lhe cvidence presented reveals lhat Counsr.-l properdy mmngated and prepared
Applicant’s case for lml. Applicant was.faqmg tr_aa] with 2 sentencmg_.range of twenty-five to .
thitty years, Cqupscl negotiated a sentéﬁce range of twelve ta eighteen years and the dismissal of

the other charges. Counscl was prepared to haV,e a.tria) on the case: Thus, the Court finds that .,
Counscl was tot doficient rcgmdﬁng his duty to invcstigatc and present evidence. |
Regarding the allegation of failure to investigate & potential witness specifically, Counsel
contacted an individuai, at the direction of th? Applicant, wha said if' called to testify he would
assert his Fifth Amendment right to remain siIenl_. Thus, Counsel was not deﬁcicnt in
investigating the poteﬁlial wilness. . P e S ._ -

: charding allég_atiopg thlt'ee,th'rough si);, Applicant also failed to show Coungel failed to -
make sure investigator Jamea Ruane processed an application for interception of wire, electric, or
oral communications, for a drug trafficking investigation pursnant to S.C. Coda Section 17-30-
70. Additionally, Applicant did not meet his burdon of proof in showing that Counssl failed to
make sure a judge entered an arder authorizing the interception of communications, Applicant

did not meet his burden of proof in. fiowing that Counsel failed t advise and inform the court .. .
thet the actions taken were illegal under 5.C. Code Annotated Section 17-30-20. Additionally,
Applican( failed 1o show that Counsel failed to suppress the illegally gathered evidcnce..

Applicant asseris investigator James Ruane's n:cord:ng of their conversations while gt_ 1@'
car to facllitatz appllcanf's drug purchases is in violation of 5,C. Code Sectien lﬂ%& %

Appllcant amnod that investigator- James Ruane's recording of their m
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riding in'a car to facilitate Applicaits'drug puréhases it i violntlon of 8.C. Code Section 17-30 -
70, SC. Code Annotated Section 17-30-15 defines wire'ind bral communications and Section
17:30-20 defines what acts are prohibited. Whilé 18 U.S.C. Section 2519 roquires the réporting.
of the interoept of oral communication and 18 United States Code Section 251 ) prohibits the
intercépt of oral communications; 18 United States Code Section 2510(2) defines oral ’
communications as "any oral commumication tttered by ﬁ‘pez"’son:’EXh.ibItlng‘an ‘expectation that
such dorisiiication I riot sublact 16 Tnteideption undér cifciiiistances justitying sten
expectation,”

- No evidence was presented that Applicant had an expectation that bis oral
communication was not subject to intercept or that the sircumstances justified such an
expectation. Thus, these communications do not fall under the definition in 2510(2). Further,
because the recording of Applicant _doés not fall under I;hesc de!imnonsortlw pﬁﬁibited a';:u'. :
Counsel was not deflcient i ailing 1o investigate intd sn agplication by the investigator, to make

| sure 2 judge enicred an order, 10 advise to Court of ﬂlegeﬂly illegzil actions or 1o investigate n'
gearch and sé izure issue, bécause the coﬁduct did ;101. fafl 1mder the statute mqﬁiﬁng these actions
on Counsel's part. Furlhcnnorc, through h:s free and vulumary gul!ly plea, Appllcant waived any

right to claim illega searches and scizures.

:Seventh, Applicant did ndt méet his“fbu‘l;d:n o’f—pmofin showing thﬁtCouﬁsel"faiifcd to -
investigate the interccptcd communication to ensure It was not illcgally disclosed. Counsel
cngaged in dlscow:ry. obhmed the recordmgs. and cred:bly tcsuf ed hc n:vlcwed thcm Thus,
this Court finds that Counsel did prcperly mvesngm Ebr the case und was not defi cie:a‘t,qn ll;g

| | E3 23

&
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- Eighth. Applicant did not meet kis burden-of proof in showing that Coumg

ﬂOEgo
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lnvesngm the ewdence to make sura the mfo:maut was rcg1stcrcd with the South Carolina Law
Enforcement Division for a drug Ira!!"ckmg Invesligatmn Thls Court ﬂnds that, rcgm!mg this
matter spccnﬁcnlly, Counsel contactcd 2n mdmduu! at the d‘:mctlon of Applu:anl. who 3aid if
callcd to tcsufy he would essert his. Ftﬂh Amendmcnt nght to rernain s:lent In addltlon,
Appl fcant did not produoe thc witness at lhe hearmg. 'I‘hus. Cuunscl was not dcﬂcwnt here.
Finsl ly, Apphcant ailcged ihat Counscl fn:lcd o ﬂ:qucst as pnrl of dlxcovcry that all
coples of mtcrccpted commumcatmnsm gnl.‘nmd S0 l.ha; a2 proper dcfcnsc for physmal ewdence
can bc bmlt. For the rcasuns above, thls Court ﬁnds tl;is aliégatsc;f;‘;s‘ghl;szo withéut :'.rlf:,nil‘.w T
| All allcgalions conocmmg fallure to prescm w1tncssca, assert a defense in favor of
Applicant to the court, and failure to supprd;# allegedly illegally seized communications were
waived when Apphcant frcely. vo!umm'ly, knowmgly. and intelligently eatercd his plea,
Addmcmally. this Coun finds Applmnt has fenlod to prcsent asy rﬁclenl reason why this Count
shoutd drsrcgard h:s $worn tcstmmn)r a.n.d waiver. gwcn at the plea hcarmg o
Further; to demonstrate pmjudme. appl tcant was requued to present the tmdence or
witmesscs he allcgcs Counzel did not properly investigate. Glover v, State, 318 S.C. 496, 498-9§.
458 S.E.2d 538, 540 (1995). Applicant failed to present any evidence or witnesses at tha PCR
hearing and, thus, this Court finds that Appllicant has failed to meet his burden of proof
Therefore, because Appllcant has falled m meet h1s burden of provmg elther deﬁclency or
prejudice, reliefis denied on thxs gmund A - L
Fallure ta Present Dqﬁﬁb
Applicant tlso made several n]légatitms conceming faillure 10 raise a defense, incloding:
. 'fallure to kave a proper defense for physncal evidence in th is case,
+  failure to develop a valid case strategy.

. o
failure 1o pursuc a defense of entrapment. Applicant’s assertion stems l‘rom law g
,\enforcement driving applicant around to make various drug purchases whlle pr%@p
: ?

: -
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him :mploymcnt. T o ‘ ' e

4, failure to ensure that no |mpropnetsr occurred in the rcportmg of the mlerccpwd .

" communications as ottlined'in'18 U.S.C: Section'251%. ~ "

5. failure to inform the court that the investigator |lle!;,alljl|r recordcd ﬁppheant in v:olanon of

" -federal, stats, and constitutional Taw, - -~ "+

6., failure to advise and move for video footage to be excluded due to it being a pama] and
the whale story nct being t61d and therefore inconclusive, as well as illegally obtairicd -
wu.h no valld cham of custody ,

The evldenca prcscmed at thc evldcntiary hcaﬂng and. beforq thxs Coun neveals that

Counsel dld not act deﬁmently in neglectmg hls duty to mvesngate and prescm 2 defcnse  Thus,
ety gt

App[icmt falls w meet hls burdcn of proof on all six of lhm nllcgaﬁum a3 addrcssed bclow
Fm Applicant d1d not meet hls burden of proof in sbomng that Counsel fhl led to have &
proper dcfensc for physu:al e'adcnce in this case, Applicant presented no argument or evldcnce
of this pround and §t is therefore denied, Second. Apphcam’s ground that Counsel failed to
develop a valld case stratcgy 1s dcmcd as nddrcssed in the prwmus mnon and below.
Th1rd Appllcum 5 assemcn that tnal counsel wns mcﬂ'cctwe for farlmgw pursuea

defense of cnlrapmem An entrapmcnt dcfensc is avallablc whcte the conc:puon and pinnnmg

£

of an offense by an officer, and his procurcment of 113 commission by one who would not have
perpeirated it except for trickery, persuasion, or fraud of the officer.” Stafe v. Jacobs, 238 5.C.
234, 244, 119 S.E.2d 7335, ’?40 ( 1961). This defcns& is not avallable to crlmmal dcf'v:ndants who

havo e predlsposntwn to commlt the crime mdcpcndent of governmcnl :nvolvcment .S'i'are V.

4,

Johnsan, 295 8.C. 215 2!? 367 S.E.2d ?{10 701 (1988} Further, if an omcer"mcrcly al'f'ord[s]

{)
opportunities or facilities for the commission of lhc ol‘fense , N enlrapnent is not av@!.b;le
=0
Sherman v. Untted States, 356 U.S. 369, 372.( 958). Appllcants assertion of cmpmi'ng%m

k]
from law cnfbrcemcnt driving applicant amund to make vanous drug purchascs w@ ?@m

M Ky

H§ 1K gz

L
r‘-
I

him cmployment Counsel crcdlbly testifi ed that the issue was dlsnusscd wnh Appllgn;ain dhf.\th :j
o

... and Appltcant was advised of Counse['s behcf ihat entrapment was hat a 2 ‘viable defense in that
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= 4
of custody. Applicant presented no evidence of this ground at the hearing. Further, it ggggrsb 5 = "Tf
b
O Wy
Applicant frcely and voluntarily chose to ples instead of facing a potential trial sun(:pﬁ}ﬁ}f ' IF;
- Q8 =X f
_ twenty-ﬁve to uurty years, and potential life-without the possibility of parole smteucz _‘htsm 2 L‘_‘J
4 =

Applicant volpntnrily made multiple deug purchases,
) F@nh, Applicant did not meet his ;bl.!zjden- of propf »tq show-Counsel »faile_d to ensure that
no impropriety occurred in-_mc@portingpf lhc-ir_:tcmepted-mmunicaﬁons, azsqutlined in 18 .
U.Ss.C. Sp_cﬁqn 2519. Whﬂe 18 U.S.C, Section 2519 requires the reporting-of the intercept of oral
communication and 18 U,S.C, Sectl;oﬁ 25 IAI‘ prohipits 'jhe‘~intcrccpt of oral pommunications. 18:
USC Sccti(;n 2510(2) defings oral commuﬁicaﬁo,ﬁs as "aﬁyo;a! commumication uttered bvy a
pcrsoncxhlbltmg an ;xpc_ctatiéq lhaz.suﬁb‘corrjpgnur;itv:aﬁogjs.\npt _squectr.tcfintcmﬁption:under_:;::;." A
¢ircumstances justifying :SI;ch ;:‘:pectuiiun.‘;,Ng{widmce_was presented that hppiicant hadan
expectation that his oral communication Was not subject to intercept or that the circumstances
justiﬁ;d such an expocta:wn Therefore, Counsel was not j.neffcctive for ensuring that thers was
no impropriety b2cause 18 U.S.CT Soctiun 2519 does not mquire the reporting of this (yps of
electronic audio recording. S o
Fifth, Applicant did not m_cpi hjs:,bt_!;d;n.of,llmoﬁ in showing Counsel failed to inform the.
court that the investigator lllsgally recorded Applicant in violation of federal, state, and
constitutiona) law, As addressed above, the communication 2§ aot intercepted illegally and
Counsel was not deficient in investigating, reviewing discovery, interviewing withesses and

otherwise examining potential Awimgsses. Thug, Counsel was not deficient for failing to obtain

intercepted communications fo build a defense., . -

v - TR T T

Sixth, Counsel failed to advise and move for video footage to be excluded duc to it being

only part of the story and therefors inconclusive, a5 well as illegally obtained with-no vﬂ! gchﬁg
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other pending charges.

- Further, Applicant sxplicitly waived his right to assert'defenises at his ples hearing and,
after explicitly waiving this right; stated on record that he stil! wanted to-proceed with entering
the plea. (Plea Tr. 5-6). Thus, based on the combined record of the guilty plea transcript and
Counsel's credible testimony at the PCR hearing, this Court finds that the plea was voluntsrily,
knawingly, and intelligently entered by Applicant and any defenses were waived and cannot be
asserted iow, Counsel was 66t deficicnt i aily way. Additionally, boetuss Applicant failed 1o~
present any new Evidcnce of factors that would have caused him to change his mind about

enlering & plea and, instead, would have drivenhim to praceed to trial, this Court does rot find

[0
*

Applicant was prejudiced by Counsel’s alleged failure. Thus, Applicant’s sllegations are
dismissed and relief is therefore denied.
Improper Jurisdiction
. Applicant makes scveral allegations concerning lack of or impraper jurisdiction,
including:-
1. Counsel was incffective for fathure to advise the court to take judicial notice that there
was no multiple law eaforcement jurisdictional agreement as required by 8.C. Cods
Annotated Section 23+1-210 and that it was unlawful for Investigator Ruane 10 pick
- up applicant in Cherokee County for a drug investigation, :
2. Applicant wes illegally picked up by Spartanburg County taw =nfomement in
Cherokee County in vialation of federa), state, and local law,
- 3. Counsel failed 1o challenge subject matterjurisdiction of Applicant's gu\lty plca

pursuant to the lnvcstlgator s violation afS C. Code Section 17-30-70 application
process for this investigation.

Generally, officers cannot act gutside thcir assigtled Jurisdiction. State v. Harris, 299 S.C.

157, 159, 382 S.E,2d 925, 926 (I 989) (citing 62 C.5. Mumc&mi Corporatians § s%;} 1 51
.;-,..
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undertaken by an ordinary cmzen . Jd. . |
In Stare v. Hmzs. pohce canduct was not. unlawml when, acting undercover, officers

attached microphones to informants who then erossed jurisdictions and engaged in a drug buy
thntvultimately_led to the arrest of tﬁc seller. Jd The court concluded this was not unlawful
because the only extra-jurisdictianal nctivitylo!}icers engaged in was mon itoﬁ:ig conversations
between Applicant and informants; something the court fouind could have been dﬁnc'b}'; private
citizens. I - . ow oo ~ A a | "

 Although Applicant raised the above crumerated grotiids for reficfon his application end
in the hearing, the main thrust of his nréumem atthe hﬂ;rlng was that on at least two of the
charges, be was Hllcgally picked uﬁ by Spa;tanburg County Law Enﬁ:rccmcnt in Cherokee
County in violation of federal, state, and local law. All the charges against Applicant resulted
from cenduct occurring in Spmmburg County, Additionall}, there was nothing illcgal oF
improper for the investigator to pmk up apphcunt in Chmk:e Caunty and bring hitn to -
Spastanburg County l‘oran utidercover drug, operat.tm The officers were aeting like private -
citizens while acting omside of their assigned furisdiction, rendering any extra-jarisdictional
activities lawfisl, as per State v, Harris. 299 8.C. at 159, 382 8.E.2d at 926, Much tike in Harris,
giving someone & ride to a house in another county is something private citizens can engage in
and, #s suc}!. oﬁ?cers did not act_"un_lawfully when »d'oin’gjo while representing thcmsglvcs as
private citizens, Further, all the c;harge{rs aéainst Epplicant resulted from conduct occurring in
Spartanburg County. Additionally, because unlawful activity did not oceur, Counscﬁvu nqg
Ineffective for fuiling to challenge challengmg the jurisdicsion nor for bringing Ju&@ﬁmt@ 1o .n
the fact that a mu!tl-_]urisdzclmml agreement did not exist at the time of the anesb'gﬁc%forg'thlsrn.
il

contention is without merit,

ALNNGD B
14N00
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Conclosion’ -
'Basc'd on-ali the forgoing, this'Court finds dnd coriclades that Applicant has not
established any constitutional violations or deprivations befors or duririg hia tria) and guilty plea.

This Coun finds, as 10 Applicant’s atlcgations concerni ng ineffective assistanice of counsel,

tnvalid plca, and potice misconduet, that Applicant has not mict his burden of proof. The Court
- B - 'i

. notes Applicant must filo and sclij r notice of eppeal within thirty days fom reeeipt of written
notice of entry of judgment 1o secure the epproptiate appel!ate review. See Ruis 203, SCACR
Purwemt to dustin v, Sfare. Appljcant has a right to appellate counsel $ assistance in seekmg
roview of tha dcmn] of pnst-conwctlon rchcf 305 S.C. 433, 409 8.B.2d 395 (1991}, Rnlc 71. l{g)
SCRCP, pmwdes that If Applicant wishas to seck appallate raview » Applicant must sr.n%c and f
2 notice of appeat on his own behatf. Applicant i is directed to Sour Carolina Appellags Court
Rule 243 for appropnate proced ures for appeal

IT IS THEREFORE ¢ ORDERED.

The PCR Appi'lcalion be dcnfcd and dmmssed wIth

2. Applicant shall remain remanded 1o the custody of th
ions,
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State of South Carolina
The Liveuit Court of the Wenth Fudicial Civeuit

Post Office Box 8002

R. Lawton Mcintosh . . 199 sqsug :g:zhz m
Andaraon,

Judge Phone: (664) 2604035

May 1, 2020 Fax (864) 224 8320

incﬁmﬂ@womﬂwﬂ

The Honorable M. Hope Blackley .
Post Office Box 3483

Spartanburg, South Carolina 293043483 .

+

RE; Shannagn Lancaster v, State of SC
CA No. 2018CP4203085 ¥

Dear Madame Clerk:

Pleasa file thls in your office ang Provids certified copies ag auey -
: Iopriate
altameys of record purstiant to your customary p;ooedu;erf Pprop fo the

Thank you for Your assistance In this mattey.
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