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STATE OF SOUTH CAROLINA

: IN THE COURT OF COMMORN LEAS <&
FOR THE NINTH JUDICIAL CIRCUIT-
COUNTY oF CHAHLESTON ) CASE nNO,; 2010-CP-10-g027 & 4(\
N . . - . ,‘%_' T
ALLEN LIVINGSTON, ; o
).
Plaintifr, ) .
) PROPOSED ORDER
versus )
)
HAROLD SiMmons, )
)
Defendant, )
~————__Defendant

in support of his Counterclaim and defenge,

enters an the issue of Whether the Defe

This case ¢ ndant has Substantially performed his
agreement under the contract negotiated by the

parties on June 15, 2000, Thig matter began

Nt of the purchases in 5 series of installments, “These
land Gontracts, are drafied in many ways. Typically, the



Property,



Defendant Contends that
purchaser because 'practically
‘mortgage’. Mr. Simmong hag b
for his records, 'there would be n
ransactions, . Simmons ¢

Plaintiff was aware of the Defendant's change from tenant to
every receipt and payment j






STATE OF SOUTH CAROLINA
COUNTY OF

IN THE COURT OF COMMON PLEAS

L.'winaES\'vN

“BLAINT [FF(S)

——

FORM 4

JUDGMENT IN A CIVIL casge
CASENO.ZOV cp. jp.. b3S

Simmgpes

DEF ENDANT(S)

Submitted by:

DISPOSITION TYPE (CHECK ONE)

Attokney for-+[] Plaintiff "~ [ Defen

R N * B v
I, LA [T self-Represento Litigant

O JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried ang a verdict rendered,
[ DECISION BY THE COURT. This action came to tria] or hearing before the court. 1
@ 1ssues have been trigd or beard and a decisjon rendered p) = =
. O ACTION DISMISSED (CHECK REASON)- I rule 12(b), SCRCP; [ R 4]@[:, =
SCRCP (Vol. Nonsuit); [] Ruje 43(k), SCRCP (Settied); [ ] Other LU
O Action STRICKEN (CHECK REASON): ] Rule 40(1), SCRCP; [ Bany ptc'y'e‘;.-y o
Binding arbitration, subject to right to restore to confirm, vacate or odify e —
arbitration award; [ Other i av, =
O DISPOSITION oF APPEAL TO THE CIRCUIT COURT (CHECK APPL} ABL%&:‘?‘?
] Affirmed; [ Reversed; 0 Remanded; [] Other . ""E—, n
NOTE:  ATTOR YS ARE RESPONSIBLE FOR NOTIYmMG LOWER
ADMINISTRATIVE AGEN

COURT, TRIBUNAL, OR
CY OF THE CIRCUIT COURT RULING Ty THIS APPEAL, 3
IT 1S ORDERED AND ADJUDGED:

by the Court:

This order [ ends (] does not end tie case
Additiona] Information for thfe Clerk :

Judgment in Favor ol‘

Sec attached order (form

al order to follow) ] Statement of Judgmen

ORDER INF ORMATION

pRtsonalipropess
HErot bbb

E 'ﬁ. lij.‘i'd PR i
: ‘Jgﬁlgpént_ﬁpi@imt Ta be:Earolted
(List name(s) below) - (List amount(s) biclow)
) .'$. ' . . .-'.r':';:'l,. e ‘..'I:
- . . L] [

am— -
)t . - .

1%

E.[‘t’.nt:

0

If applicable,. describe the property,

The judgment information above has been provi

including tax map informatiop and aq;lresp,

- . - LN CTRUN
provided by he submi Pules conceming the amounts centained in thig
form pray be addressed byAidy of salf uisuant to lhe SC Rules of Cjyi| Proced
Aile time the: form-and final order

Aners shauld refer tg the offlcial ¢
gé_ T T—

or additional taxable cq
clerk, Note: Tjtle g}

0 be computed such as interegt
are submitled to he Judge tmay be provided to the

SCRCP Form 4C (107201 n

3062
Judge Code

——

¥/

ourt order for judgmont detalis,
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STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICAL CIRCUIT
COUNTY OF CHARLESTON ) CASENO.: 2014-CP-10.01635
}
ALLEN LIVINGSTON, )
) 2,
PLAINTIFF, ) - t‘:’% T ﬂ
: ) ORDER OF FORECLO@RE =
versus } AND SALE By 5 ¢t
' ) ' ‘o
HAROLD SIMMONS, ) J> gy "3’; <
DEFENDANT. ) S, 2,
) ey -‘é‘;‘

This matter was brought before me Pursuant to a Rule to Show Cayge pursuant to

alleged noncompliance with the order of this court fileq April 8, 2015,

While there was some question as to whether there Was proper service, {he

Defendant, along with his attomey, appeared at {he scheduled time and fully participated

in the hearing before me, which essentia] ly waived any deficiency in the service,

On April 25, 201 6, a hearing was held at which testimony was taken and evidence

offered, Attending were Bruce A. Berlinsky, Esquire, Atlorney for Plaintiff: the Plaintiff:

the Defendant; and J. Seth Whipper, Esquire, Attorney for Defendant,
' All of the partics wore given due notice of loday’s hearing.
After consideration of the lestimony and the evidence, this Court Mmakes the

following Findings of Fact and Conclusions of Law:

1. This is an action for the fareclosure of an Installment Sales Contract on

property located in Charleston County, SC, which is more fully described as Lot 17, Blk

I, Chicora Place, Charleston County, SC, TMS No. 469-16-00-329 and is within the

Jurisdiction of this Honorable Court,



2. 'l)a{t.'l‘hat on or aboyt February 27, 2014, the Honorable J.C. Nicholson,
Jr. entered an Order in a case involving the same parties hereto (2010-CP—IO-8027) in

“which he ruled that the Lease 1o Buy Agreement between Plaintiff ‘ang

Further, the aforesaid Order of Judge
Nicholson was appealed ang the appeal was dismissed thereby rendering the February 27,
2013, Order referenced hereinabove the Final Order in this case, as evidenced by Order

of the Court of Appeals filed December 3, 2013, As

[cicy <4fe . @
23, 2013, Order became the Fmﬂ:g:d{v'

er and this Court is not free (o g0 behind Jjudge

h, Judge Nicholson’s February

Nicholson’s Order, which Order is res judicata and which found Defendant, Simmons

was entitled to a credit of $87,540.00 in payments on the Installment Sales Contract,

3. I further find that my Order filed April 8, 2015, in this case reset the debt

due under the Installment Sales Contract giving Defendant Simmons credit for nine

payments of $500.00 each leaving a balance of $32,960.00 due on the Installment Sales

Contract (see Order. for details) and that the said Order was Nune Pro Tunc to December

3,2013.

4, I find that Simmons again argued that he has prepaid; the same argument

put forth in the trial before Judge Nicholson and in the becember 17, 2014 hearing before



6. I find that the tota] outstanding debt due and owing to the Plaintiff is as
follows:
Outstanding balance $32,960.00
2001-2014 Charlestop County Property Taxes $16,540.54
2015 Charleston County Property Taxes $1,448.78
TOTALDEBT $50,949.32
7.

Defendant made any monthly payments and, therefore, did not comply with either J udge

Nicholson’s Order nor my April, 2015 Order,

Nicholson’s Order oy my- April, 2015 Order is in direct violation of those aforesajd

Orders resulting in Plaintify having to bring this Rule {0 Show Cause and, us a resujt

thereof, Plaintiff js cntitled to Tecovery of his costs for this



9.

Contract pursuant i my April, 2015 Order nor has he made any payments on the

Installment Sales Contract since December, 2013 tie property will be sold at the July 5,
2016 sales date if he has not paid all indebledness more fully set forth in paragraph 6

hereinabove and reimbursed Plaintiffs attorney the sum of $1,225.00 for,Rulé to Show

Cause prior 1o the July 5, 2016, sale, #’"" @

10. [ order that Defendant’s prior Motion to Alter or Amend my April, 2015

Order is denicd.
I1. Iconfirm that Plaintiff's Motion to Amend the pleadings to conform to the
evidence was pranted a the December 17, 2014, hearing entitling Plaintiff 1o recover

taxes paid and evidence of the amount of taxes paid was presented and introduced into

evidence at that hearing, -

The Court being satisfied with its findings of fact and conclusions of law, it is the

opinion that judgment should be entered thereon.
NOW, THEREFORE, IT IS HEREBY
ORDERED, ADJUDGED AND DECREED, there is due 1o the Plaintiff on the

Installment Sales Contract the sum of $50,949.32; and, it is further

ORDERED, ADJUDGED AND DECREED, that the Defendant is in breach of

the Installment Sales Contract and has failed 10 comply with the terms and conditions of
Order filed in this case, April 8, 2015 and that the Plaintiff is entitled fo foreclosure of the
Installment Sales Contract pursuant to South Carolina Law and the customs and practices

of this Honorable Court with regard to sales of foreclosed Properties; and, it is further

)y%



ORDERED, ADIJUDGED AND DECREED, that on default of

premises,

Payment, the

described in the Complaint, ag hereinafter set torth, shali be sold by the Master

in Equity, or his agent under the direction of the Master in Equity, at public auction, at

the Charleston County Courthouse, Charleston, South Carolina, on the July 5, 2011 sales

. day hereafier (and shoulq the regular day of Judicial sales fall on g legal hoiida}l}, then and

in such event, the sales day shall be on Tuesday next succeeding such holiday), on the

following terms, that is to say:

a. FOR CASH: The Master in Equity shall require a deposit of five (5%)

percent on the amount of the bid (in cash or equivalent) the same to be applied on the

purchase price only upon compliance with the bid, but in case of non-compliance within

thirty (30) days the deposit may be forfeited without further hearing and applied to the

costs and PlaintifPs debt.

b.

The sale shall be subject (o taxes and assessmenlts, existing easements and

casements and restrictions of record,

1

¢ This Installment Sajes Contract constitutes a first priority lien on the

subject property.

d. Purchager to pay for deed preparation and costs of recording the Deed, and

transfer taxes; and, it is further

r

ORDERED, ADJUDGED AND DECREED, if Plaintiff is the successfil bidder at

the said sale, for a sum not exceeding the amount of costs, disbursements and expenses

and the indebtedness of the Plaintiff in full, Plaintift may pay to the Master In Equity

only the amount of the costs, disbursements and expenses crediting the balance of the biq

on Plaintiff’s indebtedness; and, it is further



ORDERED, ADJUDGED AND DECREED, that the Master in Equity will, by

advertisement according to law, give notice of the time, date, place of sale, and the terms
thereof, which Notice of Sale is incorporated herein by reference; and will execute to the

Purchaser, or Purchasers, a deed 10 the premises sold. Plaintiff, or any other party to this

aclion, or any other person may become a purchaser at such sale; and that if, upon such

sale being made, the Purchaser, or Purchasers, should fail 10 comply wﬁh the terms
thereof within thirty (30) days after date of sale, then the Master in Equity may advertise

the said premises for saje on the next, or some other subsequent sales day, at the risk of

the highest bidder, and so from time (o time thereafler until a full compliance shall be

. Secured; and, it is further

ORDERED, ADJUDGED AND DECREED, that the undersigned Master in
Equity shail apply the proceeds of the saje as follows:

FIRST: To payment of the amoupt of the costs and expenses if this action,

NEXT; To the payment of Plaintiff, or Plaintif's Attorneys, of the amount

of the Plaintiff's debt and interest, so much thereof as the purchase money will pay on the

same.
NEXT: Any surplus funds will be held pending further order of this Court;

and, it is further

" ORDERED, ADJUDGED AND DECREED, that in the event the successful
bidder is other than the Defendant(s) in possession herein and the ocoupani(s) have

voluntarily vacated (he premises or have beep clected from the premises leaving

\ \



ORDERED, ADJ UDGED AND DECREED, that l-he_Masler in Equity shall retain

jurisdiction to do all necessary actg incident to this foreclosure including, but not limited

lo, issuing a Writ of Assistance and hearing any issues involving appraisal proceedings

under Section 29-3-680 er §eq., South Carolina Code of Laws (1976), as amended; and, it

is further
» that Plaintiff does not warrant jts
litle search to purchasers at foreclosure sale or other third pénics, who should have theijy
own title search performed on the subject property; and, it is further

ORDERED, ADJUDGED AND DECREED, that out of the proceeds of the said
sale, afler payment of g Court costs involved in this action, that (he net proceeds be
disbursed to lhos(:l Persons whom this Honorable Court declares to have an interest in the

. in the subject property; and it is further
ORDERED, ADJUDGED AND DECREED, that Bruce A. Berlinsky is awarded
an attorney=s fee in the amount of $1,225.00 which includes costs and expenses incurred

in bringing the Rule 1o Show Cause; and it js Turther

A

AN



sale; and it {s further

ORDERED, ADJUDGED AND DECR_EED_. that the Sher(rig of Charleston

County put the Plainiiff op the successful bidder in possession of the said premises and

that the Defendant, or anyone claiming by, through, or under him be forever barred and

foreclosed of any equity of redemption of sajd properly

AND IT IS SO ORDERED

{
Honorable Mike}| |

i " Scarborough
Charleston County i

aster-i

Charleston, South Carolina

\3



.STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
. ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2014-CP-10-01635
)
ALLEN LIVINGSTON, )
)
PLAINTIFF, )
) ORDER
VEersus )
)
HAROLD SIMMONS, )
)
DEFENDANT. )
)

This matter was brought before me pursuant to the filing by Plaintiff of a thice
of Motion and Motion to Enforce Judgment regarding recording of a deed from Plaintiff
to Defendant.

This matter was originally scheduled for September 17, 2018, at 2:00 p.m. Notice
of the hearing was duly given to Deft\an'dant. On September 17, 2018, Laura Dukes Beck
of the Master in Equity’s Office received a telephone call from someone identifying
themselves as Mr. Simmons’s secretary advising that Mr. Simmons was still evacuat'ed
for Hurricane Florence. Based on the foregoing, the matter was continued until October
4, 2018, and notice was given to Plaintiff's Attorney and Defendant, pro se, by a letter
sent with Mr. Simmons’s correspondence going to the address he put on file with the
Master in Equity’s office.

On October 4, 2018, a hearing was held at which testimony was taken and

evidence offered. Attending were Bruce A. Berlinsky, Esquire, Attorney for Plaintiff and

no other parties or witnesses.

All of the parties were given due notice of today’s hearing.

Iz



After consideration of the testimony and the evidence, this Court makes the
following Findings of Fact and Conclusions of Law:

l. Pursuant to all previous Orders of court in furtherance of this matter, the
Defendant Harold Simmons paid all sums due and owing under the Installment Sales
Contract between Defendant and Plaintiff to Plaintiff’s attorney on or about August 10,
2018.

2. On or about August 10, 2018, Plaintiff delivered to Defendant, in
furtherance of full compliance with the Installment Sales Contract which is the subject
matter of this action, a deed conveying the subject property from Plaintiff to Defendant.
Delivery of the aforesaid deed is evidence by a receipt whereby Defendant signed
acknowledging receipt of the original deed for the subject property from Bruce A.
Berlinsky, Esquire.

3. That since August 10, 2018, Defendant has refused and continues to refuse
to record said deed. |

4, I find that Plaintiff is entitled to the reljef requested in this motion and
hereby require the Defendant to record the original deed within 15 days of the date of
today’s hearing or, alternatively, the undersigned Master in Equity shall issue a Masters
Deed conveying the property to Defendant.

The Court being satisfied with its findings of fact and conclusions of law, it is the
opinion that judgment should be entered thereon,

NOW, THEREFORE, IT IS HEREBY

\5



ORDERED, that Defendant, Harold Simmons, Jr., shall record the original de‘ed
to the property which is the subject matter of this action within fifteen (15) days of the
date of this hearing; namely, October 19, 2018; and, it is further

ORDERED, that should Defendant, Harold Simmons, Jr., not record the deed in
his 'possession for the property which is the subject matter of this action, the undersigned
Master in Equity shall issue a Masters Deed conveying the same to the Defendant Harold
Simmons for recording at the Charleston County ROD Office.

ANDIT IS SO ORDERED!

fonorable Mikell ¥. } carborough

/Charleston Count

Charleston, Sopth olina
ﬁ 2018.

\o



STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDIGIAL GIRGUIT
COUNTY OF CHARLESTON ) CASE NO: 2014-CP-10-01635
)
ALLEN LIVINGSTON, )
}
Plaintif, ) 2,
) ORDER . e & 7
versus ) L e
) \ 2 b
HAROLD SIMMONS, ) Y Tox,
: ) s
Defendant, ) 2
G
) ~Z,

Charléston County on March 11, 2014.

The Defendant was Personally served as evidenced by the Affidavit of Service

filed herein,

Thereafter,

this matter was referred to me to take testimony, make findings of fact and conclusion on
law, and-enter a final order with all appeals to the Supreme Caurt of South Carolina,

On December 17, 2014, 3 hearing was held at which testimony was taken and
evidence offerad. Aftending were Bruce A. Berlinsky, Esquire, attorney for the Plaintiff:

the Plaintiff; the Defen_dant; and J. Seth Whipper, Esquire, attorney for the Defendant,

All of the parties were give due notice of today's hearing.
After. consideration of the testimony and the evidence, the Court makes the
following Findings of Fact ang Conclusions of Laiy:

1. This is an action for the foreclosure of an Installment Sales Contract on

property located on Charleston County, South Carolina, which ié moréquly described as

&

\t



Lot 17, Blk |, Chicora Place, Charleston County, SC, TMS No.: 469-16-00-329 ang s

within the Jurisdiction of this Honarable Court,

C 2 That on or about June 15, 2000, Piaintiff entered into a Lease to Buy

Agreement with Defendant for the aforesaid property.

3. That on or about Februar‘y}a‘q; 2013, the Honorabie J.¢, Nicholson, Jr.

entered an Order in a case involving the same parties herato (2010-CP-10-8027) in

which he ruled that the Lease to Buy Agreement between Plaintif

Further, the aforesaid Order of Judge

Nlcho.lson was appealed and the appeal was dismissed thereby rendering the February

7, 2013, Order referenced hereinabove the Final Order in this case, as evidenced by

Order of the Court of Appeals filed December 3, 2013. As such, Judge' Nicholson's
February 27, 2013, Order became the Final Order and this Court is not fres to go behind M

Judge Nicholson's Order.-u‘\:a[\»lﬁ,,,;( A Sﬁ;‘mj uﬁu “© o oo B

4, That pursuant to Judge Nicholson's Order and South Carolina Code % ‘,ﬂéﬂ?

Section 29-3-630 (1978, as-amended) the debt secured by the aforesaid Installment fw )'M- Ad)

Sales Contract was established at $37,460.00. ' “n #" "7L '

5, That pursuant to Mr, Simmons testimony, he has made ‘fio payments

since the appeal was dismissed on Decemper 3, 2013: However, | do find that prior to

the dlshissal of the appeal: Mr. Simmons made nine (9) Payments of $500.00 each for

total payments of $4,500.00 leaving a balanee of $32,960.00,

6. | find that notwithstanding the aforesaid payments, that Mr. Simmons js

$9,500.00 in arrears for payments due and owing as of the date of today's hearing.

7. That the Instaliment Sales Contract further provides that Defendant,

Harold Simmons, is responsible for all taxes on the property beginning June 18,2000,



and that pursuart to Mr. Simmons's testimony, he has made 'No ‘payment or

refmbursement towards these taxes. | further find that the Plaintiff has paid all of these

taxes on Mr. Simmons bahalf,

8. . South Carolina Code Section 29-3.30 (1978, as amended) provides the

Mortgagee is entitied to Pay property taxes and have a lien on the property for

reimbursement of said taxes.

9. I find that Plaintiff has paid on behalf of Defendant, Charlestc_an County

Property Taxes, for the years 2001-2014 in the amount of $16,540,54.

10, [ find that the appeal did' not stay the Defendants obligation of making

payments under the Installment Sales Contract and that there were no prepayments on
the debt prior to Judge Nicholson's Order. '

11, I find that the Lease Agreement does not provide for recovery of

'éttornays’ fees. Therefore, each party shall be responsible for payment of their

respective attorneys’ faes.

12, | conciude that the Defendant is in defau]t and the Plaintiff is entitled to

foreclosure of the Instaliment Sales Contract, However, notwithstanding this conclusion,
Defendant has the option to reinstatg the Installment Sales Contract by payment to the

Plaintiff of '$9,500.00 by Decémber 31, 2014, or payment of $10,000.00, which includesg .

the January bayment. se lonhg as the sald $1 0,000.00 ?Jz\yment Is made within thirty (30)

Feoagsis v
days of the date of this hearing, é;’g A[j,_y V. ;Zhw’%’d— 3< s¢ {‘,{/ $&5 SELL Pt
. 13. I further conclude that the Defendant shall reimb&se Plaintiff the total G&&j
sum of $16,540.54 for 2001

-2014 Charleston County property taxes pald and that said

reimbursement shall be made at the rate of $275.00/month beginning January 1, 2015,

for a period of sixty (60) months, with taxes for the year 2015 until the Installment Sales

Contract is paid in full to be paid by thé Defendant,

\4



14.

Contract ag morefully described heréinabove, the property will be sold at the ‘ﬁrst

available sales date ag established by this Court.
The Court being satisfied with jts findings of fact and conclusions of Iaw; it is the
opinion that judgment should be entered theraon,

NOW, THEREFORE, IT IS HEREBY

ORDERED, ADJUDGED AND DECREED, that the Defendant is in breach of the
Instaliment Sales Contract and that the Plaintiff is entitle to foreclosure of the tnstaliment
Sales Contract Pursuant fo South Caroling Law and the customs and practices of this

Honorable Court with regard to sale of foreclosed Properties; and il is further

ORDERED, ADJUDGED AND DECREED, Defendant has the option to reinstate
the Instaliment Sales Contract by payment to the Plaintiff of $9;5OD.DO by December 31,
2014, or payment of $10,000.00, which includes the Ja'nuary payment, so long as the

said $10,000.00 payment is made within thirty (30) days of the date of this
it is further

hearing; and

ORDERED, ADJUDGED AND DECREED, that Defendant sha|| reimburse

Plaintiff the total sum of $16,540.54 for 2001-2014 Charteston County property taxes

paid and th-at said reimbursement shall be made at the rate of $275.00/month beginning

January 1, 20185, for a petiod of sixty (60) months, with taxes for the year 2015 until the
Installment Sales Contract is paid in full to be paid by the Defendant; and it is further

ORDERED, ADJUDGED AND DECREED, that should the Defendant not

reinstate the Instéllme;nt Sales Contract as marefully described hereinabove, the
property will be sold at the first available sales date ag established by thig Court; and it is @

further . &0 dm:js {“M% Qrﬁ\\"{"f{ﬁ) o rded

ORDERED, ADJUDGED AND DECREED, that the Sherriff of Charleston County

put the_Plaintiff or the successful bidder in possession of the said premises and that the

920



Defendant, Or anyone claiming by, through, or under him be forever barred and

foreclosed of any equity of redemption of sajd property.’

AND [T IS SO ORDERED

Chérleston, South j«/otina
ﬁ?ﬁ_ 2015,

/I/Ww /fé 744/4/ , o
7 Rl o] |

Scarb ]
Charleston Coufpf Master-i




