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STATEMENT OF .ISSUE ON APPEAL

1. |
Whether the court erred by refusing to direct a verdict where there was no direct or
substantial circumstantial evidence that the cémplainant was mentally incapacitated or physically
helpless when she had sex with appellant after the Chriétmas pa:rty of that appellant knew or had
reason to know of such alleged incapacity, particulaﬂy where th¢ complainant was conscious and

jumped up out of bed naked not long before the sexual intercourse occurred?
| 2.

Whether the éourt erred by.allowin‘g ]l)etective‘ Bailey to testify that appellant did not
show up for two appointments with her, and that it allegedly took him seventeen to twenty days

to meet with the detective as she requested, since this testimony was not relevant to the issue of

appellant’s guﬂt or innocence?



STATEMENT OF THE CASE - ,

Appellant was indicted at the May, 2014 term of the Charlestorlll County Grand Jury for
the offense of criminal sexual conduct in the third degree. R. 348 —349. Appellant’s case came
on for trial on October 23, 2017, before the Honorable J.C. Nicholson, Jr., and a jury. James
Smiley and Laree Hensley represented appéllant. The assistant solicitors were Andrew Evans
and Jeséica Baldwir;. R. 1.

On October 26, 2017, the jury fbund appellant guilty. R. 337, 11. 17-23. Judée Nicholson
sentenced appéllant to six years imprisonment, suspended upon the sérvice of six months, and
five years probation. R. 344,1. 19 - 25. |

This appeal follows.

——



STANDARD OF REVIEW

Directed Verdict (Issue one)
“A case should be submitted to the j'ury when the evidence is circumstantial ‘if there is any
substantial evidence which reasonably tends to prove the guilt of the accused or from which his

guilt may be fairly and logically deduced.”" State v. Bostick, 392 S.C. 134, 139, 708 S.E.2d 774,

776 (2011) (quoting State v. Mitchell, 341 S.C. 406, 409, 535 S.E.2d 126, 127 (2000)). -

“Evidence must constitute positive proof of facts and circumstances which reasonably tends to
prove guilt.” Id. “Unlessv there is a total failure.of corﬁbetent evidence as to the charges alleged,
refusal by the tri_al judge to direct a verdict of acquittal is not error.” Id. at 139, 708 S.E.2d at
776-777. “On appeal of the denial of a directed verdict of acquittal, this Court must look at the
evidence in the light most favorable to the state.” Id. at 139, 708 S.E.2d at 777, see also State v.
Hepburn, 406 S.C. 416, 429, 753 S.E.2d 402, 409 (2013). If tfle state failed to pre‘sent any direct
evidence or any substantial circumstancial evidence reasonabl§ tending to prove guilt of the
accused,l the appellate court must reverse the lcwer court’s denial of the directed verdict motion.
He_pburn, 406 S.C. at 416,°429 SE2d at 409.
| ADMISSION OF EVIDENCE (Issue twd)
“The admission of evidence is withiny the discretion of the trial court and will not be

reversed absent an abuse of discretion.” State v. Hatcher, 392 S.C. 86, 91, 708 S.E.2d 750, 753

{

(2011) (quoting State v. Pagan, 369 S.C. 201, 208, 631 S.E.2d 262, 265 (2006)). “An abuse of

)

discretion occurs when the conclusions of the trial court either lack evidentiary support or are

{

controlled by an error of law.” Id.; see élso State v. Brockmeyer, 406 S.C. 324, 340, 751 S.E.2d ,

645, 653 (2013).
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ARGUMENT

The court erred by refusing to direct a v'erdi_ct where there was no direct or substantia}

circumstantial evidence that the complai_nant was mentally incapacitated or pthicallV helpless

when she had sex with appellant after the Christmas party or that appellant knew or had reasonto

know of such alleged incapacity. particularly where the complainant was conscious and jumped

up out of bed naked not long before the sexual intercourse occurred.

Relevant Facts

Kayla I., ihelpc‘d plan 1[he SKF compa"ny’s.Chfistmas party’.én December 14: 2013, at thé
Embaséy Suites Hotel in Charleston.. R. 33, 11 2-22. kayla L waé five-foot-four and she
weighed 115 pound_;. She.tvovlld- the solicitor at trial-that she was not f‘[gl] big drinker'rback theﬁ.’; :
R. 36, I .23, : |

| She'remembere‘.d‘ she got to thelEmbAaésy Suites. about one o’clock that afternoon. She

went to eat at Jim énd Nick"sr at the_Tanggr Ouﬂet. -She thought she also had dinnelf about three
or four o’cloék.: R. 35, ll 7-24. She said. she thgn went back to her hotel fQQm wilere she
maintained she had “[t]wp of the sniali blastic* cups tha;t come in the hotel room, half :‘s‘prité and
half Cirog [vodka]. R.36,IL.3-13. |

Kayla L. .then. went with her friend Yoiaﬂda Alston to’ fhe ballroorﬁ: on the“j‘secAond floor for
the Christmas paﬁy. There weré about thift,y or forty people at the party. They wére e}xpec/:t.ing‘
about seventy-ﬁvé people. R 37, I:2-23. - | | |
| Appellant ywas a coworker of I.(a}‘flafl., aﬁd he Wa§ not at the party at the time. R.37,1. 24

Al

- 38, 1. 8. After about an 'hbiir-ar}d-a-half, Kayla 1., remembered, ,‘4[1] was really intoxicated as

/



well as sick,‘ and that was pretty much it. That’s when I decided it was_tinie for me to ieave.”
R. 38, 1l. 9-21.

Kayla\ L. '(hereinafter the “complainant™) said she asked .another coworker, Jimmie
Filbeck, to escort her back to her room. Although Filbeck’s wife was not at the party at the time,
the complainant testified: “I asked him and his wife ‘po come back and check on me when they
were leaving the party, just to make sure I was okey.”. She gave Jimmie Filbeck her room key so
he could “get back into the room.” R.38,1.22 -39, L 15.A

She testified the “next thing she remembered” was “Jimmy and his wife coming in the
courtroom (sic) [her room], startled, kind of jumped up [on the bed] and I rernember{ him saying, |
‘we j_usf came to check on you’ and thaf was it.” The complainant said that was the last thing she
remembered happening at the hotel, and that Ishe did not recall interacting with appellant or
consenting to have sex with him or anyone else that evening. R. 40, 11. 2-20. She said she next
remembered was “waking up in the hospital at Roper St. Francis.” R. 40, 1. 21-23.

The/complainant remembered a nurse or nurses. “told me that I was there because I had
gotten raped. Again, | didn’t know what was going en‘. .7 R4 L 13-21.

She said the next day she spoke with Jimmie Filbeck, Yolanda Alston, and appellant. R.
42, 1. 3-13. She said she got appelllant’s phone number -fpor;l Filbeck, and that her first
conversation with appellant was very short, apparently because he was around other people.
“When he ealled back, he told me he wasn’t able to talk. The first time I called, he was around

“some people, and he proceeded to tell me what happened. He told me I was drunk. He kept
going back aﬁd forth with what happeped. I was ready to get off the phone, and he made the

statement, you really don’t remember, do you? And I told him, no. Like, tell me, step playing,

D



you know, wifh me. Just tell me what happened, and he said yes. You know, we had sex.” R.
42,1.21-43,1.'16.

She said later that day that she was texting appellant, at the suggestion of her police
officer friend, to get appellant’s position in writing, and éppellant wrote baclg “I’m so sorry. |
guess you was drunk. I was drunk, and it should never have happened.” R. 45, 1. 16 — 46, 1. 6.
The complainant asked appellant if he had worn a condofn, and he responded: “Yes.” R. 347.°

‘Thé complainant remembered she saw appellant at work on Monday after the party \&hich
was not unusual since they worked together. “He came in and made eye cbntact with me and -
then kind of left out.” R. 46, 11. 19-22. o

The complainant said she talkéd-to other people at work iricludirvlg'hér general manager -
and hef HR manager at SKF. She later filed a complaint with the police department. R. 51, 1L
12-16. She sue'd' the Embassy Suites hotel because a desk clerk gave appellant a key to her room.
As will be seen infra, and whigh is included in state’s exhibit 6 which is before, this- Court for
review, appellént told ~Détective Bailey that he returned to the complainant’s room with Jimmie
Filbeck arid his wife to check on Kayla. Filbeck would testify that Kayla jumped out of bed
naked in front of the three of them. Appellant told the police that Kayla thereafter came into the
hall near the elevator with a towel wrapped ‘ar’ound her, and she locked herself out of her room
when the door closed behind her.

Appellant then went fo the front desk to get a key to the room to let her back inside.
Appellant said when he opened the door to the hotel room with the new key that they had

- consensual sex in her hotel room on the carpeted floor. Sée State’s exhibit 6, the interview with

Detective Bailey.



The compl;dinant acknowledged she received a “six figures” or more settlement from the
Embassy Suites. After appellant was fired from the corporation where they both worked, Kayla
said she took six months of paid leave, and she filed an EEOC claim. Sh;: lived in California
while she was on disability. R. 68,1. 1 —69, L. 19. The complainant acknowledged that she had
l;een given a “bad conduct” discharge for fr;ud from the Air Force before she went to §vork for

SKF. R. 32,11 20-21; r.49,1. 14 - 50, 1. 20.

The complainant told defense cour‘lsel1 Smiley on cross-examination that s;he. did not
remember locking herself out of the room that night. She claimed she did not recall ,seeing'
appellant or seeing appellant come into her room th_a_t night. She denied that éhe smoked
marijuana, but she admitted marijuana was found in her hotel ré)om the next day. R. 58, 1.2 - 59,
1. 20. | |

The complainant also said she did not remember how she got from her hotel robm down
to the service el.evator area where shé was found that evening. R. 60, 1. 11— 61, 1. 15. Mitchell
Rumsey was a manager working at tﬁe hotel on the night of December 14, 2013. He
remembered seeing the complainant crouched down by a service elevator crying. Rumsey saici
this service area where he found the complainant was “an employee area.” Guests should not
h%ve been in this area of the hotel. The complainant was intoxicated, and she was “belligerent.”
She could walk but he helped “steady her.” R. 24‘, .1. 24 -25,1. 16.

Rumsey thought, “Something not positive had occurred.” The complainant then said she
had “been raped,” according to Rumsey. Rumsey took. her into his office and called 911. R. 8, 1.
15-14,1. 24. |

The complainahtl further testified she. did not r¢member tellingla detective or police

officer that she had not been sexually assaulted that evening. “I remember waking up that night.



I don’t remember being at the hospital. . . . At that point, I woke up in the hospital. I was scared.”
They said I had gotten réped.;’4 She tﬁmed down any seixual assault protocol because she testified
that she wanted to leave the hospital and go home. R. 62,1. 15 - 65, L 4.
On cross-examination, the complainant said tﬁat appellant was “short” with her When she

called him the next day. “I was just géing to, like, chalk it up to nothing happened; like, maybe I

- was just too intoxicated at that point until h¢ called me back.” R. 66, 1l. 13-17. She repeated that
appellant told her during their second phone conversation that “we had sex.” R. 67, 11. 3-16. Her
friend, Deputy Green, told her to have appellant admit to having sex with her in writing. Which
she did by way of a text message. R. 67, »ll. 3-25; r. 346. " The following occurred on cross; .
examination of the cbmplainant: o - |

Q: And he [appellant] was \//ery, at that point, straightforward,

correct?
/

Correct.

He told you he was sorry, right?

He did.

xR »

Okay. And he didn’t realize you were that drunk.
A: Not that drunk. He said, I guess you were drunk.

R. 67,1. 21 — 68, 1. 2. (emphasis added).
, In appellant’s interview with Detective Bailey, which again, is before this Court aé
State’s Exhibit 6, appellant said he went to the clomplainént’s room wit'h Jimmie Filbeck to cheék
on her. She came into the hall with a towel wrapped around her; after she had jumped out of the
béd naked. She got locked out of her room in the process.

Appellant therefore went to the front desk and obtained another key to her hotel room.

Rumsey, the manager, said the man who asked him for another key to the complainant’s room

-



)
said the complainaﬁt was his “friend” or ‘ggirlfriend.” Ruméey acknowledged he earlier said in a
deposition that he was fold she was “his girifriend versus a friend.” R. 10,1. 913, 1 6.

As to his knowledge of the complainant prior to the Christmas party éppellant said He
knew she liked to “party a lot.”. -\Appellant' said he based that belief on hcf conduct at prior
Christmas parties thaf he apparently heard about at work.. Appellant remembered that people at
the party that night were talking about ti,le complainant “embarrassing herself.” She was
“hammered.” Appellant remembered speculation at the pe:rty about “how Was she going to go
back to work™ after how she had embarrassed herself at thé part}-{. |

As stafcd, appellapt said he obtained anothef key to the complainant’s hotel room after
she locked her out. She let her back into the hotel room/ with the new key. The complainant ahd
appellant then had sex on the carpet inside her hotel room.

Appellant said thé{ complainant called him the next day. Strangely, she claimed she had
been hit by a car. Appellant talked with hér about them having sex the night before, and he
asked her if she did not even‘.remember them having sex. The cqmplainant apparently
maintained ‘she was just_‘;trying to figure out ?vhat happened.”

Yolanda Alston remembered getting to the Christmas party at about 8:00 that night. She
saw the complainant, and they hugged. “When I saw Her, I could tell éhe was intoxicated.” .
Yolanda rémembered going to the complainant’s room and seeing her drink “clear liquor.” R.
80,1.24 - 81, 1. 25.

Alston estimated on a scale of 1 to 10 of ;ntoxicatioh, “I would give her [an] 8.” Alston
said she and other coworkers decided the complainan’tbneeded to “be taken away from the party”

because she was embarrassing herself. R. 81, 1. 11 — 82, 1. 22. Alston saw appellant at the party,

and she spoke to him when she was getting ready to leave. She could not tell if appellant was



also intoxicated. R. 83, 1l 2-19. Alston remembered that the complainant and appellant
continued to work at SKF for about another month after the Christrﬁas party. R. 87,116 —24.

Jimmie Filbeck testified he remembefed that the complainant was “actually coherent and
she was just intoxicated.” R. 94, 1. 16-25. Filbeck said he planned for his wife to come to the ~
Christmas party but she had not arrived yet. The comblainant “[a]sked me to take her to her
room because she didn’t Wént to errib’arrass herself.” R.95,11. 1 1714‘.

Filbeck escorted her to her hotel room. Filbeck said she was stumbling and hanging on to
him inside the ;levator._He claimed at one point she fell on the elevator floor. Filbeck now
reasoned: “[S]he was just »drvunk - - . she was basically incoherent, and I just couldn’t -- was
basically hangiﬁg off of me and falling down.”

Filbeck admitted that‘the complainant “put her key in the door, opened her door, and
went to lay do%.” Howevef, she also another drink. He claimed that she sat on the bed, fell off
of the bed, and that he pickéd her up and put her back in bed. R. 96, 1L 2-25.

Filbeck admittéd the complainant “wanted me to stay with her because -- I have no idea,
and I told her I could not, and I have to go back to the party. And after two or three minutes of
that, she basically just fell backwards onto ‘Fhe bed, and T took -- well before that, she actually
wanted me to come back and check on her. So she had two keys in her hand, and I took one of
them, and then she basically fell back and I put a cover on top of her and went back to the party.”
Filbeck maintained the complainant “was fully clothed” at this time. R 97, 11. 14-21.

. Filbeck remembered that an hour and a half to two hours later, after his wife arrivec}\at
the party, that his wife wanted to leave the Christmas party. Fiibeck said he told her he had to
check on the complainant. “Everybddy” wasv leaving the party around this‘time. R. 98, 1. 13 — 99,
14, |

/
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Appellant and Filbeck were also coworkers. Filbeck testified as he and his wife were
walking toward the elevator to check on the éomplainant that he noticed appellant “kind of
following u/s, and I didn’t think anything of it at the time. . . .” Filbeck reasoned a lot of people
were spending the night at the Embassy Suites because of the party. Filbeck recalled appellant
got on the elevator With him and his wife. They went up to the complainant’s hotel room, aﬁd he
opened the door. Filbeck remembered that the “[n]ext' thing I know, Kayla, jumps out of | bed,
and she’s completely ﬁude. And as soon aé I see her, I turned around and everybody gets out of
the room.” Filbeck said appellant was either in the room with them or standing right outside the
hotel room door when this happened. R. 100, 1I. 5-23.

Filbeck said he threw down the hotel key he had for her room on the counter, and he |
closed the door. Filbeck said that the three of fhem then got on the elevator, and pushed to go
downstairs. Filbeck said he did not remember appellant saying: “Kayla is locked out of her
room.” R. 102, 11. 1-16. Filbeck recalled that appellant got off the elevator at some point, and he
maintained appellant did not say anytfling to them. R. 103, 11.-4-15. |

On cross-examination, Filbeck said he did not knock on the complaiharit’s door before
they entered because “[I] thought she would be passed out.” Filbeck testified that appellant
entered the hotel room with him e;nd his wife. “Kayla jﬁmped up out” of the bed lnakéd. Filbeck
testified: “It was a shock.” I don’t. think anybody said any words, actually, it was just
everybody left.” Filbeck claimed that he did not remetﬁber if his wife said anythiﬁg to him about
t};e incident at the time. R. 115,1. 6 -116,1. 21; R. 117, 1.5-118, 1. 17. Filbeck finally admitted
he had previously been friends with éﬁpellant, and that they had gone on a company vcam'ping trip

prior to this incident. R. 118,1.21'-119,1.10. *
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Britton Delis was an assistaht generél manager of the rooms division Aat the Embassy
Suites on thé night of the Christmas pérty; R. 121, 1. 7-123, 1. 13. Delis said that the hotel had
a very archaic surveillance sysfer'n, But that he Ahad reviewed footage of a gentleman getting
- another key made that evening for R(;om 403.” If was difficult to view. R. 123, 1. 14 - 124, 1. 17.

Delis said a review of his records showed that new key was used t_o unlock the door to ‘
Room 403, the complainant’s roorii; at 10:25 pm that evening. R. 127, 1I. 2-25. Another key was
later used at 11:52 that evening. R. 128, 1. 1-2.. Delis said he did not remember if he talked to
the police that day but he knew that Room 403 was later locked down “for investigative
purposes.” R. 130, 11. 20-24. |

Delis also testified that the. service elevator was not meant to be used by guests, it was not
open to the public, and that someone had to use a préper card to get,back} in the area of the
service elevator. R. 141, 1. 17 — 143, 1. 22. Delis said there was no security at the Embassy
Suites in 2013,land he admitted at times a guest could get into the area of the service elevator if
proper procedures were not followed. R. 144, 1. 23 - 146, . 9.

Joye McElroy was a nurse at St. Francis hospital where the comp!ainant was transported
that evening. R. 147, 1. 4 — 148, L 7. ‘McElroy said she could not point to énywhere in the
nurses’ or physicians’ notes where it said the complainant complainedrof a sexual assauit. R.
178,1.1 - 179, 1. 4. McElroy admitted that the complainant declined a sexual assault e;(am. R
179, 1l. 5-23.

McElroy acknowledged that on the Glasgow Coma Scale, Kdyla was given a rating of 15.
This was a “good number,” ‘meaning thét the complainant Was conscious, interacting, and

" making eye contact. R. 180, 1I. 3-24.
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McElroy 'was aware that the complainant-took Ativan daily, ‘th‘at she had a medical
history of anxiety, and she denied using alcohol -on a social basis.. \R./ 180, 1. 10 — 182, 1. 24.
However, the vcomplainant admitted to “recent .binge” drinking, using street drugs and marijuana.
R.182,1.25-183,1.9.

Detective Rebecca Bailey interviewed appellant. She testiﬁqd over objection that she first
madeﬁ contact with appellant oﬁ Fe’bruéry 3, 2014, and that it took appellant seventeen to twenty
days for him to come and see her. She testified appellant did not show up forv two interviews and
called later, saying he could not co;né in. She géid she “finally got to interview him” on
February 20, 2014. This issue is fﬁlly discussed in Issue 2, infra. R. 191,1. 20-192, 1. 23.

Bailey testified that appellant told her that others at the party said that the complainant
had been “drinking all day and was "wasted” and ‘han;mered.’ She had to be carried back to her
hotel room by some guy named Jimmie [Filbeck], who you all [the jurors] met the other day.”
Appellant told Bailey that he went with Filbeck and his wife to the complainant’s room. When
Jimmie opened the door with his key, “Kayla was completely nude. So.the defeﬁdant said he
was kind of shocked, ran out}of the‘ room. Jimmie and hfs wife ran out of the room, and they all

} .
got back on the el;:vator.” Bailey said:

[H]e made a comment about -- they got back on the
elevator, but the victim was coming up right behind him, saying,
Oh, Jimmie. I'm so sorry. I'm so sorry you saw me like that, and
while they're on the elevator, he says -- he explains -- the elevator,
it's partially glass and that he can see Kayla outside of her room,
and he says to Jimmie -- pardon my language, I'm quoting here --
Oh, shit, Jimmie, she's outside.

So he then says he gets off the elevator, but Jimmie and his
wife do not. Of course I asked him why would Jimmie not get off
the elevator? Jimmie is the one that was going to make sure she
was okay to begin with, and he said his wife was -- again, I believe
the word he used was shitting and was mad that he wanted to go
check on her, so Jimmie left.

w
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He gets off the elevator. He goes back to the victim, who he
says is in the hallway. Are you locked out of your room? She says,
Yeah, I am. He says, I'm going to go get you a key. He goes down
to the)front desk where he met up with Mr. Rumsey again and says
-- tells him, I'm Kayla's boyfriend, which he wasn't and never was.
She's locked out of her room. I need a key to help her back in.

R.193,1. 15-195, 1. 24.

Bailey said the complainant told her that she essentially did not reme;nber the events éf
that evening. She remembered waking up in the hospital. R. 206, 1. 1-18. Bailey reluctantly
agreed that a poli.ce officer’s report made at the time said the complainant denied being sexually
assaulted. R.209,1.11-210,1.2.

Directed Verdict

Defense counsel made an extensive directed verdict motion in which defense counsel, the
judge, and the solicitor talked about the elements of criminal sexual conduct in the third degree.
The elements were that the alleged \}ictim had to be mentally incapacitated or | physicaily
helpléss. Ful;ther, appellant had td know (;r have reason to know of the disability if one, in fact,
existed. .R. 256, 1. 7275, 1. 7. At the end of the extenrsive directed verdict motion, the judge

| took the motion under advisement. R. 275, 1. 6-7.

The solicitor argued appellant admitted having ‘fintercoursé on the floor of the hotel
room.” There was also evidence that the alleged victim had fallen down. The judge responded,
“Maybe I missed the point, but to me it’s not a question of whether she had sex or didn’t have
sex. Okay? It’s a question of whether or not the actor, who in this case would be the defendant,
knows or should have known if the Victifrl was mentally incapacitated.” The-judge then asked to

know what evidence, circumstantial or otherwise, there was that she was mentally incapacitated.

R. 260, 1. 5 — 261, 1. 4. The judge said there was no evidénce that the alleged victim was

14



helpless, and he wondered what evider.ice there was that she was mentally iﬁcapacitated. R. 263,
11. 15-18.
_ \

The solicitor responded that the alleged ViCﬁIl’l» had a limited recollection because of
drinking, and that she had been falling down. The judge responded, “That was two and a half,
three hours before the alle-ged‘ rape.” R. 263,"1. 15 -264,1. 14,

The solicitor argued appellant‘ had heard- that the alleged Victi:ll was “hammered,”
appellant had seen her in her room naked, and he knew that she had been drinking. The solicitor
said the complainant had a drug alcohol reading of .264, and he argued she was “extremely
intoxicated.” R. 264, 1.2 —266,1. 13.

The judge asked the solicitor where there was evidence beydnd mere suspicion to prove
the elements of the crime. Tﬁe solicitor claimed ther¢ was circumstantial evidence from which

the jury could “draw an inference” that “the victim was mentally incapacitated and/or physically

helpless. R. 266, 11. 10 —267, 1. 15.

7
/

The judge responded that the evidence showed that the alleged victim went to the
hospital, gave coherent details including her name, addrg:sé, and all of the information. The jﬁdge
added, “If somebody is incapacitated, you don’t wake up when you walk in the room, jump up,
go to the foot of the bed buck, naked put a towel d;i, and have the presence of mind to put a
towel on and gd o‘utside.” The judge asked the solicitor again to show him any evidence that the
alléged victim was incompetent. R. 267, 1. 8 - 269, 1. 8.

The judge also noted the state did not call a tgxicblogist to provide any expert testimony
on the effects of alcohol and mental capacity and “that’s where the gap is.” R. 267,1. 17 - 271, 1.

5. Defense counsel Smiley then reminded the judge that ‘the ‘Glasgow coma test showed the
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“alleged victim was normal, and that that there was no evidence the alleged victim was mentally
incapacitated or helpless. R. 271, 1.4~ 272, 1. 7.

The judge also observed that the complainant apparently smoked marijuana after having
sexual relations as Well. Defense counsel Smiley added that the coml’alainant he.rself testified she
only had two or ‘three drinks. If the corhplainant was technically intoxicated, “[s]he certainly had
the mental eapacity to maniplilate a loek that I haye frouble with all fhe time, but to get in. She
;)valked to the elevator. Yes, she allegedly fell down in'the elevator when Mr. Filbeck and her
were Falohef She knew' her room _nurhber. She also had enough presence of mind, Your Honor, to
say, | want to go back to my room. I might be embarrassing myself, so she had eome self-
awareness at that time. . . .” R. 271, 1. 6 - 273, 1. 5;

'In addition, it appeared the complainant slept in Her room while the others returned to the -
party. ‘The complainaht also told the nurse at the hospital that she was on Ativan, told her about
her so‘cial history of binge drinking, and using drugs. Sile had a Glasgow score showing she was
alert at the time. Defense counsel repeated thaf there was no evidence to show the alleged victim
in this case was mentally incépacitated or physically helpless. R. 272, 1. 10 .— 275, 1. 5. As
stated, the judge took the directed verdict motion under advisement.

Defense case |

The defense then presented the testimony of former North Charleston poliee officer
Darnell Johnson. R. 276, 1. 3 — 278, 1. 23. Johnson remembered being dispatched to the
Embassy Suites on the night of the December 14, 2013, Christmas party. R.278,1.1-279,1.
24. Johnson remembered talking to the complainant. She was able to talk to him, and to ans;zver

the majority, if not all, of his questions. R. 279, 1. 16 — 281; 1. 2.
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Johnson said while the complainant had a “qegative attitude,” she was alert. R. 280, 1. 22
— 286, 1. 17. She did have a “strong odor of alcohol” but that did “not indicate intoxication”
alone. Johnson recalled the complainant was slurring her wordé but he refused to classify her as
“confused.” R. 286, 1.10-289, 1. 8. Ofﬁcer Johnson concluded.that he a§ked the complainant a
lot of questions and she denied she had been sexually hassaulted. The case was nonetheless

/

“coded” as a rape call. R.‘288, 1.1-289,1. 16.
Motion renewed | |

At the conclusion of Johnson’s testimony, defense counsel renewed his motion for a
directed verdict. He speéiﬁcally incorporated Johnsorfs testimony to tﬂe previous lengthy
directed Qerdict motion. The judge again took the matter under advisement: “I’ll rule when I’'m
ready to rule.” R. 295, 11. 7-15.

| The following day at the beginning of court, the judge denied the (iirected verdict motion.

R. 296, 11. 6-18.
Discussion

South Caroljna Code § 16-3-654 defines the crime of criminal sexual conduct in the thi;‘d
degreé. To be guilty, a defendant must know' or “has reason to know that the victim is mentally
defective, mentally incapacitated, o_f physically helpless and aggravated force or aggravated
coe'rcion was not used to accomplish thé sexual battery.v”‘ See SC Code § 16-3;.654(1)(b). It\
appeared in this case thét the judge correctly was étrongly leaning towards directing a verdict,
since there was no direct or substantial circumstantiél evidence that the compiainant in this case
was mentélly incapacitated or physically helpless. Moreover, there was no direct or substan;[ial /

circumstantial evidence that appellant knew or had reason to know that the alleged victim was

mentally incapacitated or physically helpless.
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It appears that the alleged victim may have drunk too much for her size and weight, and
While taking Ativan. However, as argued during the lengthy directed verdict fnotion, the
complainant jurriped out of bed naked when Filbeck, Filbeck’s wife, and appellént' entered her
_ hotel room. Her Glasgow coma score showed that she was aiert and making eye contact.
Officer Johnson also testified that she was alert, and even fhough shevhad.a “negative attitude”
she was able to answer his questions that evening. |

This was simply not a case where the alleged victim was unconscious or drugged to be
unconscious, so a perpetrator could have sex with hef. Although the alleged victim méy have
become intoxicated during a Christmas party, hardly a rare event, sh¢ was aware of her
surroundings. In the final analysis there was no substantial circumstantial evidence that she was
physically helpless or mentally incapacitated as required by the statute. |

Further, there was no direct or substantial circumstantial evidence that even if the state
had substantial circumstantial evideﬁce that the alleged victim was mentally incapacitated, that
appellant knew or had reason to knO\;\/ of that mental incapacitation. In fact, it appeared
undisplited that during their phone conversation the following day, appeliant seemed to
recognize for the first time that the ‘complai.nant did not remember, or claimed she could not
remember, that they had had sex the night before after the Christmas part}.l.‘ Appellant later
texted the complainant that they were B‘oth intoxicated, and he apologized. However, thgt was
not an admission that the complainant was mlentallyA ipcapacitated or physically helpless or thaf
appellant knew she was mentally incapacitated. It was quite the opposite. It was simply a
_recognition that the complainant apparently had liftle recognition of the events of the pridr

evening, and that he was sorry if she now regretted having sex.
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If the state fails to produce substantial circumstantial evidence the defendant committed

the particular crirﬁe, the defendant is entitled to a dir'ectediverdict. State v. Rothschild, 351 S.C.

238, 569 S.E.2d 346 (2002); State v. Walker, 349 S.C. 49, 562 S.E2d 313 (3002). “Mere

speculation” of guilt is insufficient to take the case to the jury, and beyond' a directed verdict

motion.” State v. Lollis, 343 S.C. 580, 541 S.E.2d 254 (2001).

In State v. Martin, 346 S.C. 597, 533 S.E.2d 572 (2000), fhe Supreme Court held the
state’s circumstantial evidence against Martin was insufficient to take the mﬁrder charge to the
jury. In M, the defendant borrowed his girlfriend’s car which was later placed at the scene
of the murder. On the morning after the murder, the manéger of a restaurant found several bags
of garbage near the bar where Martin and co-defendant Wilson picked up Martin’s girlfriend llaite
the prior night. Inside the trash bags were items be_lc;nging to the victim. Also fouﬁd inside were
latex gloves similar to those Martin’s girlfriend used to clean her dogs. When Mgrtin’s girlfriend
asked Martin why he and co-defendant were so late in picking her up that evening, defendant
Martin replied, “some shit happened” and co-defendant Wilson added, “someone may have died
tonight.” ‘l |

Despite this strong circumstantial evidence; the Supreme Court in Martin held it was not
the substantial circumstantial evidence ne-cessary'to take the case to the jury. The Court in
Martin cited State v. Schrock, 283 S.C. 129, 322 S.E.2d 450 (1984), which was another very

Y

strong case of suspicion of the defendant’s guilt in a murder case. Schrock is another case of

very strong suspicion where the Court ruled a directed verdict should have been granted.

In addition, State v. Bostick, 392 S.C. 134, 708 S.E.2d 774 (2011) is also instructive on

the Supreme Court ordering a directed verdict of acquittal where there was very strong suspicion
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-of the defendant guilt, that the. Supreme Court still held fell short of substantial circumstantial

evidence. See, also, State v. Amold, 361 S.C. 368, 605 S.E.2d 529 (2004) on this subject.

| Further, cfiminal statutes are aonstrued strictly against the state and in favor of the
defendant. See Hair v. State, 305 SC 77, 406 S.E.2d ‘3-32 (‘1991.). Appellant submits that the
legislature did nat.intend for the facts of this case to constituta criminal sexual conduct in the
third degree where a defendant knowingly, or having reason to know, has sexual intercourse with
a mentally incapacitated or physically helpless person. Further, there was nothing cognitively

wrong with the alleged victim in this case. She was a gainfully employed conscious woman
J

who worked with appe.llant, and who allegedly drank too much at an office Christmas party at
the Erﬁbassy Suites. She jumped oth of her bed naked when Filbeck, his wife, and appellant |
went to her room. She was not unconscious, and at times denied being sexually assaulted.

'While ghe may have been confused or hardly recalled events, that did'not make appellant
‘guilty of having sex with a mentally incapacitated or physically helpless person, where he knew,
~ or should have known, the alleged victim was mentally incapacitated or physically helpless.
Again, the legislature could not have intanded that the facts of this case would subject an
otherwis.e productive citizén to a conviction for criminal sexual conduct in the third degree
subjecting him to a lifetime: of registering as a sex offender, which respectfully, effectively ruins
the life of that citizen.

Because the state failed to provide direct or substantial circumstantial eviqence that the
alleged uvi‘ctim was mentaIly incapacitate(/i or physicaliy helpless and that appellant knew or

should have known she was mentally incapacitated or physically helpless, the judge erred by

refusing to direct a verdict of acquittal. See State v. Martin, State v. Schrock, State v. Arnold,

supra. This Court should now, most respectfully, issue an §rder of acquittal.

20



2.

The court erred by allowing'Detéctive Bailey to testify that appellant did not show up for

two appointments with her. and that it allegedly took him seventeen to twenty days to meet with

the detective as requested. since this testimony was not relevant to the issue of appellant’s guilt
or innocence.
Relevant Facts

| As seen, Detective Rebecca Bailey investigated the Christmas parfy incident in this case.

On direct examination, Detective Bailey was asked how many times she scheduled an interview
X .

with appellant. Defense counsel Smiley objected on the basis of relevance. The judge overruled
this objeétion. R. 191,1.23 - 192, 1. 4. Detective Bailey then answered:

First time I made contact with the defendant, I want to say it was
February 3rd. Don’t quote me, around there, the 3rd, 4th. I know

. it took about 17 to 20 days for him to come in. He didn’t show for
the first two. He would call afier the fact, or , like 24 hours later.
Then -- because we were having such a difficult time getting him to
actually stick to an-appointment and come in, I told him, Go home.
Look at your schedule. Find a day that suits you and your place of
employment, and then call me and you tell me what day you want
to come in, and I’ll accommodate — whatever day, whatever time,
I’ll accommodate.you.

So he left city hall, and he never called me back. So'I had to reach

out to him again. [t was 12 or 13 days after not hearing from him,

and then we finally met on February 20th.

Q: So it was February 20 when you finally got to interview him?
~A: Yes.

Q: Was he in custody at the time you interviewed him?

A: He was not.

R. 192, 1l. 5-25. (emphasis adcied). :
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Defense counsel Smiley would later, as he had every right to do, attempt to minimize the
damage of fhis testimony on cross-ex;c‘lr.n‘in'atior.l. Béiley éaid it “took some time” for appellant to
talk to her,‘ but shé admitted on cr(')ss-examinétion that appellant was under no obligation to talk
to her at all. R. 212, 11. 9-20. |

Defensé counsel Smiley asked Detective Bailey to admit there were some delays with
interviewing others in this case. Detectiye Bailey would not budge: “No delays other than w_ith
Mr. Middleton.” As to Mr. . Rumsey, Bailey said Rumsey was hesitant to come in, but his
manager told her that he would have Rumsey come in right away aﬁd bring the tapes with him.
Bailey said that she also ;‘played phone ;tag” with Mr. Green, a friénd of the alleged victim.
However, Detective Bailey then przoclaimed, “Your client 1s the only one who was ducking and
dodging me. Everybody else -- except fdr maybe Rumsey who didn’t want to corﬁe in that day,
but his manager made him. Everybody else, it was jusf[uevl schéduling issue.” Bailey said
app’eilant “just didn’t show, and he’d come in later or wouldn’t call, and he didn’t call back, and
it took 13 days, and it just -- T was trying to gét him to come in.” R.212,1.9-214, 1. 19. |
Discussion

Defense counsel correcﬂy objected that Detective Bailey’s testimoﬁy about appellant
missing appointments, of not “showing uﬁi’ until later was not relevant. It did not make it more
or less probable that he was guilty in this case for any legitimate reason. See Rule 401, SCRE.
As Detecti‘ve Bailey would later acknowledge‘, ap}‘)..ellant was ﬁnder no obligation to talk to her at

[ | } _ ,
all. Appellant is not overstating the prejudice from this evidentiary error by analogizing it to a

comment on a defendant’s right to silence, which is totally improper. Cf. State v. McIntosh; 368

S.C. 432, 595 S.E.2d 484 (2004), citing Doyle v. Ohio, 426 U.S. 610 (1976). See, alsé, State v.

Gray, 304 S.C. 482, 405 S.E.2d 420 (1991).
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This testimony was not relevaﬂt, ‘and this is not a case of an evidentiary error without
prejudice. The prejudice of deliberately aftempting to méke-appellént seem evasive from which
" the jury should infer he had guilty knowledge was extremely prejudicial. The import of Detective
‘Bailey’s testimony was clear: She thought appellant was avoiding her because he was guilty.
The solicitor wanted to jury to draw that impermissible spurioué conclusiQn from" Detective’s
Bailey’s irrelevant testimony. |

This was not evicieﬁce of flight in aﬁy manner, and it was only meant fo impérmissibly

cast undue suspicion upon appellant for irrelevant reasons. See State v. Pagan, 369 S.C. 201,

331 S.E.2d 262 (2006) (imbermissible evidence of flight or guilty knowledgé).

The error was not harmless because it is not too much to say that appellant was convicted
of criminal sexual éonduct in the third degree in this highly unusual case based on suspicion.
The evidencé, most respectfully, cannot seriously be arguéd to have been overwhelming in this
case where appellant very strongly submits that a directed verdict should héve been issued. This

admission of this very prejudiciél irrelevant testimony was not harmless beyond a reasonable

doubt. See State v. Davis, 371 S.C. 170, 638 S.E.2d 57 (2006); State v. IL.ee-Grigg, 374 S.C.

388, 649 S.E.2d 41 (2007)
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CONCLUSION

By reason of the fofegoing arguments, a directed verdict of acquittal should be issued as
to issue one. In the éltemative, appellant’s conviction should be reversed, and this case

remanded to the Charleston County Court of General Sessions for a new trial hased on issue two.

- | ' ' : ' Robért M. Dudek™"-
Chief Appellate Defender

ATTORNEY FOR APPELLANT

- This 13th day of June, 2019. -

" 24




CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Final Brief of Appellant
‘complies with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensmve Information in Appellate Court Filings.”

June 13,12019.

Rebert‘i\/I. Diidek
Chief Appellate Defender

RECEIVE)

S.C. Commission on Indigent DefenSe
Division of Appellate Defense
1330 Lady Street, Suite 401~ JUN'13 2019

Post Office Box 11589
Columbia, South Carollna 29211- l§g COUTt Of Appea[s



