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THE SCLICITCR: 2005%~GS-19-236,
rris. He has indicated a willingness tc enter a guilty

plea. He has two convictions subjecting him to a third

offense but pursuant to negotiations he is pleading guility

to p of crack cocaine, second offense, to a

ten-year sentence and I am dismissing all other charges he
has pending, resclving everythihg he has pending'in
Edgefield County.

THE COURT: Mr. Norris, I placed you under oath a
little while ago. You're still under oath. Do you
understand?

THE DEFENDANT: Yes, sir.

THE COURT: I need you to come up closer to the
microphone because thét lady has to take down everything
you say. Have you and Mr. Woods been able to resolve your
differences?

THE DEFENDANT: Yes, sir.

THE COURT: This indictment charges in Edgefield on
or about July 7, 2008 you knowingly, intentionally
distributed to a confidential informant working with the
Edgefield County Sheriff's Department a guantity of crack

cocaine in violation of the law. Upon your arraignment it

appears you wish to plead guilty t distributi5§>bf crack

e

cocaine 2s a second drug offense; is that right?

THE DEFENDANT: Yes, sir.
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THE COURT: Have you explained to your cliént the
nature and elements of the offense, the possible
punishment, and his constitutional rights including his
right to a trial by jury.

MR. WOOD: Yes, Your Honor.

THE COURT: You agree there is a factual basis for

~his plea?

MR. WOOD: Yes.
THE COURT: You agree with his decision?
'MR. WOOD: Yes.
THE COURT: You under the influence of any alcohol or
drug or anything that affects your thinking?
THE DEFENDANT: No, sir.
THE COURT:' You suffer from physical or mental
condition that affects your thinking?
THE DEFENDANT: Physical condition. .
THE COURT: It affects your thinking?
THE DEFENDANT; No, sir.
. THE COURT: What you told me about earlier about your
spine?
THE DEFENDANT: Yes, sir.
' THE COURT: - But you think clearly?
THE DEFENDANT: Yes, sir.
THE COURT: So you feel like you're clear-headed

today and know what you're doing?
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THE DEFENDANT: Yes, sir.

THE COURT: When you plead guilty you give up very

important rights including your right to remain silent and

your right to a jury trial; you understand ‘that?

THE DEFENDANT: Yes, sir.

THE COURT: If you wanted a jury trial you would be
presumed innocent and the State has to prove you guilty
beyond a reasonable doubt to convict you. You get to see,
hear, and have your lawyer cross-examine all the witnesses
against YOu; do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: By pleading guilty you give up all those
rights and defenses and challenges to evidence and admit
this charge is true; you upderstand?

THE DEFENDANT: Yes, sir.

THE COURT: You want a jury trial?

THE DEFENDANT: No, sir.

THE COURT: Listen to the State.

THE SOLICITOR: May it please ﬁhe Court. Your Honor,
on the dates and times indicated in the indictment in this
case, the defendant distributed a quantity of crack
cocaine to a C.I. that was working under the control of
the Edgefield County Sherrif's Office and it did occur
here in Edgefield County, a twenty-dollar buy and he does

have two previous convictions that would subject this to
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actually being a third offense. But pursuant to plea

agreement he 1is pleading to second offense to put us in

the permissible sentencing range for our negotiations.

The buy was videotaped. He has seen the -- the defense
has been provided with a copy of the videotape. You can
clearly see him on it. We printed stills of him and the

defense has been provided with a copy of the videotape.

Officers .took possession of. the substance they believed to

be crack cocaine. It was tested by the South Carolina Law-
Enforcement Division and did test positi&e to be crack
cocaine.

THE COURT: All right. Mr. Norris, you admit you're
guilty of this charge?

THE DEFENDANT: Yes, sir.

THE COURT: You admit it is at least your second
offense?l

THE DEFENDANT: Yes, -sir.

THE COURT: Has anybody forced you, threatened you,

‘coerced you in any way to get you to plead against your

will?
THE DEFENDANT: No, sir.
THE COURT: Any plea bargains the State had made with

you they've got to tell me about so if they promised you

anything about dropping charges, reducing charges, or

recommending‘sentences, anything like that, they would
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have to tell me about it. That lady has to take it down
and you lose what they don't say, you understand?

THE DEFENDANT: Yes, sir.

THE COURT: All right. So is it a negotiated
ten-year sentence on this charge or are y'all dropping
those other charges?

THE SOLICITOR: I am nolle-prossing. It cleans the
State for him in Edgefield. He has'previously indicated
he had complaints against me personally and the sheriff's
office in this case involving our handling of this case.
I would like for the court to specifically inquire if he
is satisfied or has any complaints about the way his case
has been handled either by me personally or the Edgefield
County Sheriff's Office. .

THE COURT: All right. 1I've got to cover that with
everybody I think but I haven't gotten that far yet.

Mr. Norris, other than -- Mr. Woods, is everything on the
record represented in the negotiations?

MR. WOOD: Yes, Your Honor.

THE COURT: Other than what's on the fecord,

Mr. Norris, has anybody promised you anything to get you
to plead guilty?

THE DEFENDANT: No, sir.

THE COURT: Are you fully satisfied with your

attorney now?
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THE DEFENDANT: Yes, sir.

THE COURT: Is there anything else you want him to. do
on the case he hasn't done?.

THE DEFENDANT: No, sir.

THE COURT: Do you have any complaints of any kind
against anybody who dealt with your case?

THE DEFENDANT: No, sir.

THE COURT: So whatever you may have raised before,
you're waiving that, giving it up?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Now, second offense is a felony
that carries not less than five years nor more than 30
years in prison and up to $1,000; you understand that?

THE DEFENDANT: Yeé, sir.

THE COURT: All drug offenses are graduated and if
you violate again you face higher punishment; you know
that?

THE DEFENDANT: Yes, sir.

THE COURT: I know you know this but you know this
doesn't give you a clean slate back to a seéond offense.
If you were to get caught with drugs again it would be
your fourth offense or treat it as whatever level it
actually is. You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Norris made a free, knowing, and
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voluntary decision to plead guilty and has done so upon
the advice of counsel with whom he is satisfied. There is

a factual basis for his plea. Mr. Norris, you made a

‘free, voluntary decision to plead guilty and has done so

upon the advice of counsel with whom he is satisfied and
there is a factual basis for the plea. Mr. Wood.

MR. WOOD: Yes, Your Honor.

THE COURT: Go ahead. Want to tell me anything about
your conferencé?

MR. WOOD: Mr. Norris has been very frustrated and he
does have a debilitating disease and it is causing
paralysis in his arms and leg. If you wouldn't mind
showing the Court your arm.

THE DEFENDANT: It's been through my whole body to my
spine.

MR. WOOD: I checked it out with the docﬁor, Your
Honor, and apparently it may Dbe getting worse so when he
gets to prison he will need to see a specialist. Under
the eighth amendment he is entitled to see a doctor and I
think he may be going paralyzed and I didn't get the
opportunity to discuss this condition with the specialist
but a general doctor did tell me he may be going
paralyzed. Michael has a girlfriend and two children.

THE COURT: All right. You know the day you went in

jail, Mr. Norris? You know the date?
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THE DEFENDANT: I came here to Edgefield County
February 22. ~

THE COURT:. What about in Augusta?

THE DEFENDANT: Started November 28.

THE COURT: They Have explained to you, héve they
not, this sentence is a ﬁé—parole offense which means
you've got to do at least 85 percent of it. Do you
understand?

THE DEFENDANT: Yes, sir.

THE COURT: You're shaking your head yes.

(WHEREUPON THE DEFENDANT NODS HEAD.)

MR. WOOD: We talked about it, Your Honor.. '

THE COURT: You been to prison before? .

THE DEFENDANT: Yes, sir, when I was seventeen.-

THE COURT: So you know when you go through reception-
and evaluation yoﬁ need to tell them about your physical
condition.

(WHEREUPON THE DEFENDANTS NODS HEAD.)

MR. WOOD: I have provided him copies of his medical
records.

THE COURT: Court says you be committed to the South
Carolina Departmént of Corrections for ten years‘plus cost
and assessment and give him credit for time served

pursuant to 24-13-40, has to be calculated by the

" Department of Corrections. Did you tell me the date in
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November?

THE DEFENDANT: November 8.

THE COURT: Twenty-eighth? I don't put that on there
they probably won't give you credit. Credit time for
November 28, 2008; is that right?

MR. WOOD: Yes, Your Honor.

THE COURT: Pay your court costs at the rate of $50 a
month beginning 180 days after you begin community
supervision. Good luck to you, Mr. Norris.

(END OF REQUESTED TRANSCRIPT OF RECORD.)
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF EDGEFIELD )

I, Priscilla Nay, Official Court Reporter for the
Eleventh Judicial Circuit of the State of South Carolina,
do hereby certify that the foregoing is a true, accurate

and complete Transcript of Record of the proceedings had

‘and evidence introduced in the trial of the captioned

case, relative to appeal, in the Court of General Sessions

for Edgefield County, South Carolina, on the 3rd day of

"August, 20089.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

January 10, 2010

Priscilla Nay, Court Reéorter




- 3. Nazne(s) of co-defendant(s) (if any)

STATE OF SOUTH CAROLINA

; IN THE COURT OF COMMON PLEAS
County of éé@ aé?e ld 43{'}321 oy AR L |

State of South Carolina

)
. _ 5 )

ber (if f Appli ) : -

Full name and prison number (i any) of Applicant ; qu - CP‘/\ Ol 3 Lt ’5

V. )

) APPLICATION FOR
)

) POST-CONVICTION RELIEF

)
)
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the-back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be malled to the Clerk of
Court for the County in which the applicant was convicted. :

1. Place of detention { ) C

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

13



©

(1)

The date upon which sentence was imposed and the terms of the sentence:

(@)
(b)
(©)

Didy

/, 4t 0y 200F - LV RE

~ Check whether a ﬁndiﬁg of gullty was made:

~ aftera pfea of guilty |/

after a plea of not guilty

after a plea of nolo contendere -

ou appeal from the judgment of conviction or the imposition of sentence?

7))

If you answered “yes” to (7), list:

(@

i

ii.

ifi.

()

il

. il

(c)

it.

iii.

@ -

i

il

iii.

~ the name of each Court to which you appealed:

L

7

the result in each such Court to which you éppeal_ed:

i

«/'7

the date of each such result:

Wl

if known, citations of ‘any-writte‘ﬁ opinion-or-orders entered-‘ptirsuant to such

results:

ﬁ'/VI

If you answered “no” to (7), state your reasons for not so appealing:

@

(b

U 4 ou/ /




©

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully: {

@  DINENe e llzssnﬁJl’MQL_oP (sunse.
® _AYRerady Violad:on

© _8) Resecition MisCandodd 4)Tuvoluntary Ples

State concisely and in the same order the facts which support each of the grounds set out

m(lO)_——‘- ’

(b)
©

Prior to this application have you filed with respect to this chvici:ion:

W

7

(@ any petition in a State Court uhde: South Cérolina Law?
®) any petition in State or Federal Courts for habeas corpus or post-convictions

relief?
(c) any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)?

(d any other petitions, motions or applications in this or any other Court? —
If you .aﬁswered “yes” to any part of (12), list with respect to each petition, motion or
application:

(a)  the specific nature thereof:

.

[3 v

ii.

iv.
() the name and location of the Court in which each was filed:

i o
i - | ,44/4/ »

i,

v.
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(©)

it

iii.
iv.

@ .

1

1l

1ii.

iv.

(e)

i.

ii.
iii.

“1v.

the disposition thereof:

e
7

the date of each such disposition:

/V.,/é -

s

if known, citations of any written opinions or orders entered pursuant to each such

disposition:

N

14, Ha's any ground set forth in (10) been previously presented to this or any other Court,

Staté orF ederai, in any petition, motion or application which you have filed?

Al/) o

15.  If you answered “yes” to (14) identify:

(@)

i

ii.

iii.

®)

I

ii.

iii.

which grounds have been presented:

e
7 A

the proceedings in which each ground was raised:

7
7/

Revised 3/2003



-16.

17.

18.

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented:
(a) \

®
©

Were you represented by an attorney at any time during the course of’

(@  your arraignment and plea? v’

®) your trial, if any?.

(¢)  yoursentencing? - \/".
(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence?

(¢)  prepiration, presentation or consideration of any petitions, motions-or
applications with respec-tmto this conviction, which you filed?

N

If you answered “yes” to one or more parts of (17), list:

(a) the name and address of each attorney who represented you:

Nja

-

i

1i.

iil.

() the p'réceedings at which each such attorney represented you: -

.- L

i, | N/a
, . 7

1ii.

Revised 3/2003
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19.  State clearly the relief you seek in ﬁlmg this apphcatlon | g

Q[V.— {Q/

20. Are you now under sentence from any other court that you have not challenged?

Mo

STATE OF SOUTH CAROLINA )
o . )
County of _§ 4@{ L )
__, being duly sworn

upon my oath, depose and say that I have subscribed to the foregomg apphcatlon that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.

VERIFICATION

%W/

SWORN to a.nd subscribed before me this 27
dayof (7 € £ ( Yy

(L.S)

Notary Publié

My Commission Expires: Vj 2/ %) /Z

Revised 3/2003



APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L__Ppbors Alery.s _, hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my

application I declare under penalty of perjury that the following facts are true:

(1)  Iam the applicant in this action and I believe I am entitled to redress.

(-2) . Becduse of my poverty I am unable to‘pay the costs of said proceedmg or give
security thereof.
zZZ ad . /Z P17
ppllcant

SWORN or affirmed to and s bscnbed before me thS

2 7 dayof @ aly, v

Notary Public =~

. My Commission Expires: @ 7/ /T 20 ﬁj

Revised 3/2003
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) '
) ELEVENTH JUDICIAL CIRCUIT
COUNTY OF EDGEFIELD ) y
) 2009-CP-19-0343
)
Michael Norris, #249235, )
’ Applicant, )
: ) _
V.. ) RETURN
)
State of South Carolina, )
' - Respondent. )
)

The Respondent, making ité Return to the application for post conviction relief (PCR) filed
November 4, 2009', would respecffully show)v thls Court:
| L
The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Edgefield County Clerk of Court. The Applicant was

indicted at the May 2009 term of the 'Edgeﬁeld County Grand”‘Jury for Distribution of Crack

Cocaine—3" or Subséquen‘t Offense (2009-GS'-19-0236). On August 3, 2009, the Applicant pled
guilty to Distribution of Cfack Cocaine—2™ offense. The Applicant was sentenced by the
Honorable William P. Keesley to confinement for a period of ten (10) years. The Applicant did not
appeal his guilty plea or éentence. -

 Attached herewith and incorporated herein are the records of the Edgefield County Clerk of

- Court regarding the subject conviction(s), the Applicant's records from the South Carolina

Department of Corrections, and the guilty plea transcript. The Respondent reserves the right to
amend and/or supplement this Return upon receipt with any relevant materials.

I
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In his current Application, the Applicant alleges that he is being held in custody unlawfully

for the following reasons:

1. “Ineffective assistance of counsel;”
a. “Did not know I could appeal.”

2. ““Invalid Guilty Plea;”

3. “Brady Violation;”

4, “Prosecutorial Misconduct.”

I
Ina post-copviction relief action, the Applicant bears the burden of proving the allegations in
their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application
alleges inefféctive assistance of counsel as a ground for relief, the Applicant must prove that

"counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668, -

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper me@e of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The coﬁrts presume that counsel rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgmént. Strickland, 466 U.S; 668. The Applicant must overcome this presumption in order to

receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was deficient.
Under this prong, the court measures an attorney=s performance by its "reasonableness under

professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second,

counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable

2

21



22

probability that, but for counsel's unprofessional errors, the result of the proceeding would have been
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he

would not have pled guilty énd would have ir;sisted on going tb trial. Hill v. Lockhart, 474 U.S. 52,
106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).. |
V.

Here, in addition to making general allegations pertaining'to Plea Counsel’s performance, the -
Applicant also specifically claims that he was denied effectivé assistance of couﬁsei because his
attorney did not inform him of his rigﬁt to appéal his guilty pleé conviction. Absent éitraordinary
circumstances, there is no constitutional requirement thaf a defendant be informed of the right to a
direct appeal from a guilty plea. Jones v. State,' 677 S.E.2d 20 (2009). Counsel hasa constitutioﬁally :
imposed duty té consult with the defendant about an appeal only when there is reason to think either:
(1) that a rational defendaht would want to appeal (for example, because there are non-frivolous

grounds’ fo'f:appeal); or (2) that this particular defendant reasonably demonstrated to counsel that he

was interested in appealing. Roe v. Flores-Ortega, 120 S.Ct. 1029 (2000). | In making this
determination, courts must take into account all the information counsel knew or should have known.
Id. Although not determinative, a highly relevant factdr in this inquiry will be whether the

conviction follows a trial or a guilty plea, both because a guilty plea reduces the scope of potentially

- appealable issues and because such a plea may indicate that the defendant seeks an end to judicial

proceedings. Id.
There being nothing in the record to indicate that the Applicant reasonably

demonstrated to Counsel that he was interested in appealing, the State submits that the allegation is



totally without merit and should be dismissed. Nevertheless, the allegation probably raises a

question ot fact which may not be conclusively refuted by the record and therefore requires that an

evidentiary hearing be convened. Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).
V.
Respondent submits that the Applicant’s allegation that his guilty plea was involuntary is
without merit. InPCR cases, a defendant asserting a constitutional violation must frame the issue as

one of ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (1999).

A defendant who pleads guilty on the advice of counsel may collaterally attack the plea only by

showing that (1) counsel was ineffective and (2) there is a reasonable probability that but for

counsel's errors, the defendant would not have pled guilty and would have insisted on going to trial.

Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001). A defendant alleging that his guilty plea was

induced by ineffective assistance of counsel must prove that counsel's advice was not "within the

competence demanded of attorneys in criminal cases." Hill v. Lockhart, 474 U.S. 52, 56, 106 S. Ct.

366, 369 (1985). A guilty plea is a solemn, judicial admission of the truth of the charges against the
defendant. Statements made during the plea should be considered conciusive unless the defendant
presents reasons why he should be allowed to depart from the truth of those statements. Crawford v.

U.S., 519 F.2d 347 (4" Cir. 1975); Edmonds v. Lewis, 546 F.2d 566 (4™ Cir. 1976).

Respondent submits that the record fully supports the knowing and voluntary nature of the
Applicant's plea. However, allegations regarding ineffective assistance of counsel and the voluntari-

ness of the plea may raise a question of fact that is not conclusively refuted by the recerd.

Accordingly, Respondent requests an evidentiary hearing on this allegation. Sharper v. State, 305 '

S.E.2d 247.

23
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VL
Respondent submits that the Applicant’s third and fourth allegations raises direct appeal
issues that are procedurally barred by S.C. Code Anni. §17-27-20(b) (2003). Post-conviction reliefis

not a substitute for a direct appeal. Simmons v, State, 264 S.C. 417,215 S.E.2d 883 (1974). A post-

conviction relief application cannot assert any issues that could have been raised at trial or on direct

appeal. Ashley v. State, 260 S.C. 436, 196 S.E.2d 501 (1973). The Applicant could have raised
these issues at trial or on appeal. His failure to do so has waived this allegation as a ground for
relief, Therefore, the Court should summarily dismiss these allegations. |
| VIL
Each and every allegation contained within the application ln.ot hereinbefore expressly

admitted, qualified or explained is hereby denied.



WHEREFORE, having made its Return, the State requests that an evidentiary hearing be

held.

March 1, 2010.

VIIL

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

A.WEST LEE

Asswta;ﬁomey Gene; ;

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737
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(The following proceedings are reported on-

November 30, 2011.)

MS. MAY: Your Honor, I will have our witness
call in before we start the hearing. I alerted him fo
do so. The first case we will be calling up is Michael
Norris v. State, case Number 2009-CP-19-0343. |

,Whiie we are waiting for Mr. Wood to call in,
Mr. Norris filed a application for P.C.R. November 4,

2009. He was charged with distribution of crack cocaine

| third offense.

On August 3, 2009, he pled guilty to

distribution of crack second offense before Judge

1 Keesley, and he‘feceived a negotiated ten-year sentence.

If we could hold off a minute to wait for Mr. Wood to
call, I would like for him to hear all fhe testimony.

THE COURT: A1l right.

(Pause.)

(Court Reporter's Note: The following
occurred via telephone conference call.)

MS. MAY: Mr. Wood?

MR. WOOD: Hey. How are you?

MS. MAY: Great. We .are going to go ahead and
get started with the hearing.

MR. WOOD: Okay.

THE COURT: Yes, sir.
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MR. MARINE: Your Honor, Andrew Marine,
attorney for the petitioner. As the attorney for the
State has just stated, Mr. Norris has pled guilty, and
we are calling him as a witness so he can explain his
allegations.

THE COURT: Come around and gef sworn.

MICHAEL DEON NORRIS, being
first duly sworn, testified as follows: '

CLERK: State your full name for me.

THE WITNESS: Michael Deon Norris.

DIRECT EXAMINATION

BY MR. MARINE:

Q Mr. Norris, did you plead guilty on August 3, 2009,
to charges?

A Yes, sir. A

Q And what charges did you plead guilty to?

A I was told I would be pleading to possession of
crack cocaine instead of distribution of crack

cocaine,

Q And why do you think that you were pleading guiity

to possession instead of distribution?

A Because I was told I was pleaing to a

lesser-included offense. I had distribution third,

but they told me if I pleaded now, they would let

me plead to possession of crack cocaine second

29
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"MICHAEL NORRIS -- DIRECT -- MR. MARINE

offense.

And, in fact, at your guilty plea -- I am réferring
you to page 1 of the transcript of the trial of the
guilty p]ea -- can you please read the second
sentence -- I'm sorry -- the first sentence on page
1, the whole sentence. |

Yes,‘sir. |

This is a statement by the so11¢1tor; correct?

Yes, sir. "He has two convictions --

COURT REPORTER: I'm sorry. Can you read it

'slower.

1Q

Okay. I'11 read it for you. This is thé
solicitor: “He>has two convictidns subjecting h1m
to a third offense, but pursuant to negotiations,
he is pleading guilty to possession of crack
cocaine second offense to a ten-year sentence. I
am dismissing all other charges he has pending
resolving everythfng he has pending in Edgefield
County." 1Is that the initial statement of the
solicitor? |

Yes, sir.

Can you also read -- I will read for you at the
bottom of the page, the last sentence by the Court,
"Upon your arraignment it appears you wish to plead

guilty to distribution of crack cocaine as a second
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offense; 1is that right?"
Yes, sir.

And you stated?

"Yes, sir."

"Yes, sir." So it's your understanding that you
were pleading to possession?

Yes, sir.

And to your knowledge was it ever discussed with
you that it was going to be distribution?

No, sir.

Was that discussed with you prior to your pleading?
Yes, sir. Before I plead it was told me my charge
was distribution. That was my original charge.

And who is "they" that told you that?

Solicitor Maye.

And did you discuss this matter with your attorney?
Yes, sir.

And what did he tell you that you were pleading to?
I supposed to be pleading to possession of crack
cocaine. |

Do you know the difference between possession and
distribution of crack cocaine?

Yes, sir.

What's the difference?

Possession is to have in your possession.
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Distribution is fo_se11 to someone else:

Are you under medical care now?

‘Yes, sir.

Were you under medical care in 20097

Yes, sir.

Can you explain what your condition is, your
medical condition? |

I have a muscle deteriorating disease.

Can you please state the condition?

Spinal stenosis.

Spinal stenosis?

Yes, sir.

- What happens with spinal stenosis?

It cause my spine to become paralyzed.

And are you in pain?

Yes, sir.

Were you under any drugs at the time of your guilty

plea?

. No, sir, and I suffer from Post Traumatic Stress -

Disorder.

Okay. Are you asking that that plea be overturned?

Yes, sir.
And are you asking the plea be overturned because
you were confused?

Yes, sir.
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Now, your relationship with your attorney,

Mr. Norman Staples Wood.

Yes, sir.

First of all, did you retain Mr. Wood?

No, sir.

He was appointed. Was he your first appointed
attorney?

No, sir, second.

Why was he your second appointed attorney?
Attorney Greg Seigler said he had a conflict of
interest because he represented my codefendant on
other charges.

And so Mr. Wood was appointed your attorney?

Yes, sir.

And can you describe the relationship with

Mr. Wood?

Yes, sir. On the day that he come to see me, I
tried to explain to him about my charge. He would
tell me, "Shut up," he didn't believe me, that I
needed to go to prison because all I do was waste
my 1ife and sell drugs.

And do you know if he investigated your case?

Not to my knowledge he didn't.

Do you know if he 1nterv1ewed'any witnesses in your

case?
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No, sir.

Did he clearly explain the charges to you?

No, sir. Because every time i would try to‘speak
fo him and ask him about my charges, we would
always have a difference. Therefore, I filed
paperwork to dismiss him as my attorney.

And you filed those with the Court?

Yes, sir.

What did the Court say?

They never did respond to:it.

In fact, did you have differences with the Couft on

the day of your plea?

Yes, sir. I let the Court khbw that‘me and

- Mr. Wood was having differences and that I needed

time to retain a lawyer. They told me if I
couldn't hire a private lawyer within 24 hours, I
had to keep Mr. Wood and get ready for trial.

And did the Couft explain to you that he was your
attorney all the way through?

Yes, sir, he did éxp]ain it to me.

And did Mr. Wood go over the charges with you?
Yes, sir, he read the charges that they had
initially charged me with. Yes, sir.

And did he explain to you what possession was?

No; sir, he never did say anything about the
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possession charges. Because the day I was coming
to court, possession wasn't optional until after he
told me if I plead right then, that I could plead
to possession. |
And did Mr. Wood ever tell you that you had a right
to appeal your case?

No, sir. I notified him on my own that I wanted to
appeal verbally and through writing.

And did you ask him about the right to appeal your
case?

Yes, sir. He said there wasn't no need for me to
appeal because they would look at me as someone
with a bunch of time to complain.

I'm sbrry. What was the last word you said?

I said there was no need for me to appeal it
because the Court would look at me as a person with
a lot of time on my hands to complain.

I have here a couple of letters. Is this a copy of
a clocked-in letter that you wrote? '
Yes, sir, to the Court explaining that I wanted to
appeal the decision that was made.

And that Tetter is to the‘C1erk of Court for
Edgefield County?

Yes, sir.

Then there are a couple more letters here. This is
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one from the Edgefield County Clerk.of Court?

A Yes, sir, explaining to me that they did notify
~him, the Solicitor's Office, that I did want to
appeal. | :
Q And there is a third letter. Can you please state
the date on that one?_
‘A September 23, 2009; _
Q .And then there ié a fourth letter from the State
Supreme Court. ‘What is the date on that letter?
A October 5, 2010.
Q I will go over thevcontents of those letters 1in
just a minute.
MR. MARINE: -i move to introduce these as one
exhibit. |
MS. MAY: No objection.
(Applicant's -Exhibit Number 1 is received into
evidence.)

BY MR. MARINE:

Q

The first letter is a letter to the Edgefield Clerk
of Cqurt. What is the date that letter was clocked
in? | |

August 11, 2009, at 2:00 P.M., 2:01 P.M.

So you sent a letter to the Clerk of Court's Offjce
within two weeks requesting an appeal? -

Yes, sir, within the ten-day time frame.
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And then the Edgefield Clerk of Court -- what is
the date of this letter?

August 12, 2009.

Can you read the letter to us.

Yes, I can. "We have made a copy of your appeaT

.letter to the Solicitor's Office; your attorney, N.

Staple Wood; and one for your record."”
Then the third letter dated September 23rd?

"Enclosed you will find a copy of your notice of

- appeal. Please contact your attorney, N. Stapie

Wood. "

And that is dated September 23rd?

Yes, sir.

And this final letter dated -- I will get to that
letter later -- but basically within a month, you

had sent a request to the Court saying that you

“wanted to appea]vyour sentence?

Within the ten-day time frame that is required.
Did you ever notify your attorney of this?
Yes, sir.

And, in fact, what did he say to that?

He never did respond.

Okay. You never heard from him?

No, sir.

Never in writing?
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No, sir.

The last letter, what is the date of that letter?
October 5, 2010.

Who is that«]etfer from?

The Supreme Court of South Carolina.

And can you read the Tast sentence?

"We have checkéd the records in this office and the
records at the Court of Appeals.. We do not find -
where an appeal has been filed on your behalf."

So there was no appeal of your case made,to the
State Supreme Court or to the Court of Appeals?
Right.

During or before the hearing, did you inform the
Court of yoUr differences with your attorney?

Yes, sir. |

And did you-ask them to appoint a new attorney?
Yes, sir, I asked them will they give me time to
hire a new attornéy. They said if I couldn't have
one in 24 hours, I had to keep him.

Was that statement by the Court preserved on the
record?

Yes, sir, the record that I have.

But it's not part of the transcript in this case?

No, sir.

Do you feel your attorney was ineffective in
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presenting your case?

Yes, sir.

Why do you feel he was ineffective?

He was ineffective because he failed to object to
the improper charge once it was read out. He
should havé had objected, saying, "This is what my
client -- this is not the plea that the solicitor
negotiated for my client."

At the time did you feel he would have been zealous
in representing you?

Yes, sir, becauée he showed no interest in
fepresenting me. On the days that he come to see
me, the only thing he did say that I waste my time.
He belittled me every time he'd come see me. We
never did establish a relationship as far as
discussing the case or anything. It was always a
difference that we was having.

Did he ever state his opinion about your.-guilt or
innocence?

He just said I need to go to prison. All I did was
waste my 1ife to sell drugs.

So your attorney said that to you?

Yes, sir.

The person appointed to represent you is saying

this?
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A Yes, sir.
MR. MARiNE; That'sla11 the questions I have,
Your Honor. |
THE COURT: - Cross.
MS. MAY: May it please the Court, Your Honor.
CROSS EXAMINATION '

| BY MS. MAY:

Q Mr. Norris, do you recall the Court asking you if
you and your attorney, Mr. Wood, hadvreso1ved your
differences prior to appearing?

A Yes, ma'am.

And what did you tell the Court?

A I tell the Court we have -- Solicitor Maye told me

if I go out and tell him I worked out my problem
with him_andvthe county solicitor, he would let me
- plead to ten. _
Q So you told the Court that you and. your attorney
had resolved your differences?
Yes, ma'am.
Was that the truth?
Yes, ma'am.

Do you have a copy of the transbript?

> £ » O >

No, not with me.
MS. MAY: May I approach?
THE COURT: Yes, ma'am, of course.
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BY MS. MAY:

Q

2 » O r O r

On page 3, the one that is opened up right there,
down towards the bottom, the judge, he reads your
indictment on lines- 18 through 24. What was the
charge that he read off?

Distribution of crack cocaine.

And he asked you, "Is that right?"

Yes, ma'am.

And you said that it was?

Yes, ma'am.

And then can I have you turn to page 5, please.
Are you able to do that?

(Witness complies.)

Starting at 1line 19, the solicitor goes on to state
the facts, and what charge does he reference on
1ine 217 |

He was talking about distribution of crack cocaine.
When the judge asked you if that was correct, why
didn't you tell him, no, that wasn’f correct, it
should be possession?

I told my lawyer. I said, "That's not what y'all
told me." He told me he would get it straight.
You didn't feel it necessary to tell the judge
that?

At the time, ma'am, I was confused because I'm not
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versed in the Taw. When I say} "Yes, sir," I am

just going on to answer because if I go ahead‘ahd
tell him what he td]d me, that I worked out my
problem, thatvI would go ahead and get this p]eé.
Instead of the p1ea.of ten years, 85 percent; 1

would get a plea of ten years with parole.

Q And do you feca11 on page 7, the judge asking.ydu
whether -- I'm sorry. Beg the Court's indu1génce.
THE COURT: Line 4 maybe? No, that's not it.
BY MS. MAY:
Q It's page 8, lines 5 through 10. The Court asked
~you if you had any complaints against anybody who
hadAdea]t with your case and you told the Court
that you dfdn't? | |
A Yes, ma'am. Early in the process we had already

went through that before this. When I was sworn in
and everything, I told him, I said, "I need time to
get an attorney because I have problems with the
county solicitor and my attorney,"” which I have._
paperwork showing I filed a complaint against the
solicitor. |

So theréfore they tell me they didn't givé me
a righf to hire another attorney. They told me
that I had to go to the back and talk my problems
over right then. By me thinking I am doing right,
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the right thing, I went there.

He said, "Well, if you go out here and tell
them we done worked out your problems, I will let
you plead to ten years possession of crack
cocaine." Therefore I said yes, sir. A
So that wasn't the truth? You did have complaints
still1?

It was no need to have a complaint because they
never would -- the issue was never brought forth to
the Court. So therefore I went ahead and took the
plea that I thought was best suitable at the time
to receive the less sentence.

If there was a time -- when the Court asked if you
had any complaints -- would you agree that was a

good time to bring forth the comp]aihts that you

‘had?

The reason I didn't bring them forth, again,
because I had brought them to the Court one time,
and they did not address it. I figured I might go
ahead and take the plea. They ain't going to do
nothing about it. If I can receive the realtime
transcript, it would have everything on there that
I said.

When did you notify Mr. Wood about your appeal,

- "about the letter you received?
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A When did I notify him? .

Q Yes. '

A I verbally notified him that I wanted to appeal

| after I was sentenced. Then I wrote a 1etter to
the Solicitor's Office -- I mean -- to the Clerk of
Cdurt describing td them that.I wanted to appeal
the situation. They éent it back saying they had
sent him a copy. Thérefdre I got~hfs address and

sent him a copy also.

B Q Did you ask him after the plea or did you ask him a

day later?
A I asked him immediately after the plea when we left
~out of the courtroom. '

Q I have no further questions. -Thank you.

THE COURT: Redirect?

MR. MARINE: I have no questions on redirect,
Your Honor. |

THE COURT:- Mr. Norris.

.THE. WITNESS: Yes, sir.

THE COURT: I will show a copy of the
sentencing sheet and ask you 1f.that is your signature?

THE WITNESS: Yes, sir.

THE COURT: And can you tell me what -- read
right up there (indicating). |

THE WITNESS: It say distribution of crack
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cocaine.

THE COURT: Second offense?

THE WITNESS: Yes, sir.

THE COURT: Okay. You knew you were getting a
ten-year deal; right?

THE WITNESS: Yes, sir.

THE COURT: How far did you good in school?

THE WITNESS: Two weeks ago I went and took my
G.E.D. I passed everything except the writing.

THE COURT: A1l right. Okay. I don't think I
have anything else. You can step down. Thank you,
Mr. Norris. '

(Witness leaves the witness stand.)

THE COURT: Anything else?

MR. MARINE: Yes. We have on the phone
telephonically Mr. Staples Wood, attorney for -
Mr. Norris. I do have questions for him.

THE COURT: Yes, sir.

DIRECT EXAMINATION

BY MR. MARINE:
Q Mr. Wood, are you there?
A I am.

THE COURT: Hang on a second. Mr. Wood?

THE WITNESS: Yes, Your Honor.

THE COURT: I have never met you. I hope you
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are doing well.
" THE WITNESS: I'm doing very well. Thank you
very much. .
THE COURT: You an officer of the Court;
right?
THE WITNESS: Yes, Your Honor.
THE COURT: Raise your right hand, please.
NORMAN STAPLES WOOD, being
first duly sworn, testified as follows:
| "THE COURT: I will Tet him beginning the
questioning.
BY MR. MARINE:
Q Mr. WOod, this is Andy Marine. Were you appointed
‘to represent Michael Norris? |
A ‘Yes, sir.
And did you examine the evidence in his case?
A I did. I examined all the evidence that I could,
yes.
Q | And how many times did you meet with Mr. WOOdV-; I
mean -- with Mr. Norris?
A I would say approximately seven times.
And just as background how long did you practice

Taw in South Carolina?

A I was licensed to practice law in -- I think maybe

Tooking at‘NoVember. I think I was 1icenéed in
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2008.

And what was your primary work in South Carolina?
My primary work was estate planning and trusts and
wills.

Did you ever do criminal law in South Carolina?
Other than court-appointed cases, no.

What was Mr. Norris' medical condition when you met
with him? |

He had -- he complained of his arm was getting
smaller. He complained about back pains. I took a
look at the issue, and I went and got his medical
records. I took the medical records to -- I have a
bunch of friends who are doctors.

I took the medical records to a doctor, who I
am friends with, and went over them. He said he
had a serious condition where his spinal cord was
getting narrower, and that was causing paralysis.
And-was he receiving care when you were
representing him?

Not at the time I was representing him.

You heard him testify regarding his guilty plea?
Yes, sir.

And it's his understanding that he was pleading
guilty to possession of crack cocaine versus

distribution.
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I think:I heard something 1like that on his direct

testimony.

- What was your understanding that he was pleading

guilty to?.
I remember distribution second, and that was

negotiated down from -- I'm sorry -- secdnd

- offense, distribution second offense, as opposed to

distribution third offense, which would have gotten

. him a higher mandatdry sentence.

Did you encourage him to plead guilty?
You know, it's my bo11cy when I represent criminal
defendants to lay the facts out in front of them.
I show them the odds and show them what is probably
going to hapben, but I 1ike to let the decision |
ultimately Tie with my client.
Did you have differences with . Mr. Norris?
Absolutely.  The first time I met with him
everything was fine. We had a very long meeting.
He had something like nine charges, and we went
over all of the facts pertaining to all of the
charges.

_Then I went to talk to the Solicitor's Office,
and they showed me evidence basically contrary to
all the stuff that he to]d.me. So-I had two |

yersidns of the story, and I went and talked to
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Mr. Norris about the second version of the story
that I got from the Solicitor's Office, which is
backed up by»videotape.

That's where the relationship went south. I
basically confronted him with the reality of the
situation with what he was facing. He did not like
that.

He basically, I guess you could say, began to
pout. He began to not listen to what I was saying.
He seemed to be under a lot of stress. So it was a
very difficult attorney/client relationship.

Did you ever tell him that he needed to go to
pfison?

No, absolutely not.

You never said, quote, "You need to go to prison"?
Absolutely not.

Did you ever discuss appeal with him?

I don't think so, at least not from what I -- I
heard on direct that he asked to appeal. I don't
remember any sort of request being made to appeal
after the nearing.

If he had made the request to appeal after the
guilty plea, I would have called him back out
there, and I would have asked to verbally withdraw

the guilty plea, and we would have taken it to
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trial the next day.-
Q - Did he ever discuss with you appeal after thé
guilty plea? |
A . - No. |
Did you ever receive any letters from the Supreme
Court or .from the Edgefield County Clerk of Couft
about an appeal? - |
No.
Did you appeal this case?
I'm sorry?
Did 'you appeal this case?
No. ‘
Did you tell him he had a right to appeal?
No.
" That's all the questions I have.
MS. MAY: May it please the Court.
THE COURT: Yes; ma'am.
CROSS EXAMINATION
BY MS. MAY:
Q = Mr. Wood, can you tell us, how many charges did
Mr. Norris have pending against him? | |
A Like ten or nine, maybe eight.
Q And what kind of sentence was he facing with those
charges?

A I mean, it was definitely decades, maybe even a
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century. I don't recall right off the top of my
head, but it was definitely a lot. There was a lot
of -- there was mostly distribution charges.

And did you file a discovery motion fn this case?

I did.

Do you recall what the items that you received were

~1in the discovery materials?

A bunch of pages and then some still frames of the
drug deal. In addition to that, I talked to the
Solicitor's Office, and I watched the video.
Did'you review the discovery that you received with
Mr. Norris?

Very closely.

And in reviewing the discovery, did Mr. Norris
provide you with any witnesses who might have been
beneficial to his case? |
He did not.

Did you and Mr. Norris get to the point of
discussing possible defenses?

Sort of. He wouldn't 1isten so it was hard to
communicate with him. But, yeah, I definitely had
a ptan for his case.

Did you ever --

If it was to go to trial.

Can you repeat that? I'm sorry.
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I said if it was to go to trial, I had a plan for
the trial for sure. |

What was your trial strategy going to be?

Well, number one, there is a videotape 1nvo1ved.v I
am pretty good at the predicate issues of
videotape, foundational issues of videotape. I
have always been.very comfortable with that in the
courtroom.

Secdnd, I was going to tell him to cut his
hair and shave. Mr. Norris had a brother who
Tooked a 1ittle closely like him. So I was going
to raise the subtle inference that maybe the

confidential informant got Mr. Norris mixed up with

“his: brother.

Of course, they did use a confidential
informant. Those guys are always really shady. So

basically they always have a motive to do anything

to get themselves out of trouble.

So I was going to plant the subtle inference
or_fhe subtle hint that the cohfident1a1 informant
hid the crack on his person and then produced it
after the buy and gave it to the cops in order to
set- Mr. Norris up to get himself oUtvof trouble.

That was --

- Did you -- I'm sorry. Go ahead.
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That was just a few of the things that I could have
done.

Did you discuss any of those strategies or
potential strategies with Mr. Norris?

I tried to, you know.

Okay. And you took part in plea negotiations on
Mr. Norris' behalf?

Yes.

Could you briefly summarize those or how long they
went on for.

Well, they went on for a long time. The
Solicitor's Office was pretty firm on 15. Then at
the last minute right before trial, they lowered it
to ten.

They said, "We will throw out the -- we will
lTower it from distribution, third offense
distribution, to distribution second."” That's when
they offered ten, and that's when Michael said, "I
will take the deal," basically.

Do you recall at the beginning of the transcript
the judge asked Mr. Norris 1f‘you and him had
resolved your differences. Do you recall the
conversation that y'all had just before the plea
concerning the differences?

I sure do. I was in court and Michael Norris has
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jUst basically tried to fire me and said, "I want
to get a Tawyer." I am prbfeésiona1. So I went
back fhere after that happened, and I shook his
hand . '

I said, "Michael, let's just put this behind
us and move past it. I am still willing to work

for you." We shook hands and he told me, "I was

Ajust trying tb buy time," and I'actua11y wrote_that

down on the folder. I believe Andy Marine has thét
folder with him.
He said, "I was just trying to buy time.

Let's move on." So he agreed that we were going to

'put aside our djfferences,_work together going

forward in the trial, and then he ended up taking

the gui]iy plea.

"And just to review, after the guilty plea did

Mr. Norris ever ask you to file an appeal?

No. And had he done that, I wou1d have yanked
that -- I would have asked to withdraw the guf]ty
plea, and I would have asked to Qo forward with the
jury trial.

And despite the difficulty in commuhicating during
y'all's meetings, do you feel that you were
adeqdate]y able to 1nfofm Mr. Norris of the charges

against him? .
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A Yes.
MS. MAY: YQur Honor, I have no.further

questions.

THE COURT: Any redirect?

MR. MARINE: rNo questions on redirect.

THE COURT: You are a trust and estates
lawyer?

THE WITNESS: Yes, Your Honor. I was when I
was in South Carolina, Your Honor.

THE COURT: Where are you now?

THE WITNESS: I'm in Mobile, Alabama.

THE COURT: Al11 right. Thank you very much.

THE WITNESS: I would add this. I was a
prosecutor in Mobile, Alabama, before I moved to
Georgia.

THE COURT: Okay. Anything else of this
witness?

MS. MAY: No, Your Honor.

MR. MARINE: No, Your Honor.

THE COURT: Thank you, sir.

THE WITNESS: Yes, Your Honor. May I stay on

the phone to the resolution of the case?-

THE COURT: Sure.
MR. MARINE: That'"s all the witnesses, Your

Honor.
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THE COURT: Anything from the State?

MS. MAY: - Nothing from the State. |

THE COURT: Anything y'all want to tell me?

MR. MARINE: Your Honor, I do want to stafe
that --

THE COURT: Let me ask youvthjs.A Does hé'know
that if i grant whatAHé wants, he is going back foiface
all thesé charges, mandatory/minimum 25 on this case-
alone? | |

Do. you understand that?

MR. NORRIS: (Nods head.) (Indicating

~affirmative response.)

THE COURT: You are nodding yes?

MR. NdRRls; Yes, sir.

THE COURT: Okay.

MR. MARINE: I informed him about what P.C.R.
involves.

THE COURT: AT1,rfght, sir.

MR. MARINE: I dolwantvto give the Court

| judicial notice of the Fourth Circuit Court of Appea1s

case of Frazier versus South Carolina where the Fourth
Circuit Court of Appeals said it was counsel's duty to

consult with the defendant generally and requires the

‘attorney to discuss with the defendant when to pursue an

appeal.
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In this Fourth Circuit case, the Court did
rule that even though the defendant pled guilty, that he
was deprived of his right to appeal the case when he was
not told by his attorney that he had a right to appeal.
I do want the Court to take judicial notice of Frazier
versus South Carolina.

We feel we don't have frivolous grounds for
this appeal, which is one of the criteria for the
Frazier case, that there was confusion over what he was
pleading guilty to and that we feel .

| THE COURT: Let's discuss that. What is the
confusion?

MR. MARINE: The confusion was, if you 1ook on
the first page, the initial charges stated possession of
crack cocaine.

THE COURT: The solicitor misstated originally
what the charge was; right?

MR. MARINE: I can't say that.

THE COURT: Well, is there anything else in
the record that shows that this was gojng to be a plea
to possession as opposed to distribution? Anything else
in the record?

MR. MARINE: - Not that I know of.

THE COURT: And everybody knows that

possession of cocaine second offense doesn't carry ten
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“years? - Am I'right about that?

MR. MARINE: You will have to ask her.' I'm

| not a criminal attorney.

MS. MAY&_ That's correct.
THE COURT: I believe it's a five-year
sentence on posséssion second if I'm not mistaken,A I
could be. How about it, Ben Aplin? You know that.
MR. APLIN: That sounds correct, Your anor.
THE COURT: 1It's three years and 5,000 on a
first, and I think it's five and 7,500 on a second.
So there is no way it could haVe been a plea for ten.

years to a possession offense, second offense. But go

ahead. _

MR. MARINE:  That was basically it for my
argument.

THE COURT: A1l right. Anything from the
State?

MS. MAY: I would just say that in Frazier in
order to be required to file an appeal, the defendant-
has to indicate that he wishes for his attorney to file

an appeal.

Based on counsel's testimony, he was never --

the defendant never -- Mr. Norris never -- informed him
that he wanted the appeal after sentencing, and if he

had, he would have filed one.
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THE COURT: Al11 right. I think the
applicant's response would be that the attorney never
discussed his appellate rights.

But all that being said, Mr. Norris, I will
deny your application, even -- I don't find that there
is a non-frivolous ground to appeal from based on the
record.

I don't find that your attorney was
ineffective. He was ready to go to trial. The fact
that there is this -- what I characterize -- there is a
misstatement on, I think, page 3.

It's the very first -- it's the introduction

of the case by the solicitor where he refers to

Indictment Number 2009-GS-19-236 and then describes it

as possession of crack cocaine second offense when, in
fact, that indictment was. for distribution of crack
cocaine third offense.

That's more 1ike a scrivener's error than it
is a creation of confusion. It certainly appears to me
that at the time of the offense, Mr. Norris knew exactly
what he was pleading guilty to based on what's at the
bottom of that page.

The judge asked him that he wishes to plead
guilty to distribution of crack as a second offense, and

he replies, "Yes, sir." I will deny the relief, and I
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will ask the attorney genefa] to prepare a proposed - .

order. , _
MR. MARINE: VThank you, Your Honor.
THE COURT: Thank you very much. Thank you;
Mr. Wood.
*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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CERTIFICATE
I, the undersigned L. Coconut Pantsari, Official
Reporter for the Eleventh Jud1c1a1.C1rcu1t of the State
of South Carolina, do hereby certify that the foregoing
is a true, accurate, and complete Transcript of Record
of all the proceedings had and the evidence 1ntroduced
in the trial of the captioned cause, relative to appeal,
in the Civil Court for Edgefield Cbunty, South Carolina,
but heard in Lexington County, South Carolina, on the
30th day of November, 2011. |
I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

March 26, 2011

Court Reporter
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NIL ULTRA

| | 2017MAR 28 PH 3: 16
The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
TELEPHONE: (803) 734-1080
BRENDA F. SHEALY FAX: (803) 734-1499

CHIEF DEPUTY CLERK
October 5, 2010

. .Mr..-Michael Norris #249235
F-5-C-208

Evans Correctional Inst.

610 Highway 9 West
Bennettsville, SC 29512

Re: Michael Norris

Dear Mr. Norris:

This will acknowledge receipt of your letter of October 4, 2010, with regards
to the above matter. We have checked the records in this office and the records at
the Court of Appeals and do not find where any appeal has been filed in your
behalf.

Very truly yours,

"CLERK
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QEhgeflelh QEnuntp @Ierk of Qgg@ggc@&uz

P. 0. Box 34
- Edgefield, SC 29824
Shirley F. Newby Phone: (803) 637-4080
Clerk of Court Fax: (803) 637-4117
September 23, 2010

Michael D Norris #249235
F5C 208

ECI

610 Hwy 9 West

Bennettsville, SC 29512
Déér Mr. Norris:

< Enclosed you will find a copy of your Motion to Dismiss Counsel N Staples Wood and a cdpy of
‘ your, Notice-of Appeal. Please contact your attorney N Staples Wood to check on the status of

your appeal.
Smcerely,

Adug. 3. nwh(r

Shirley F Newby
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Shirley F. Newby
Clerk of Court

Michael Norris |
200 Railroad Street
Edgefield, SC 29824

Dea; Mr. Noms .

g:; 0 COURTY

i A:%R:ZB PH 3: 15

August 12, 2009

Di@hurt Gffice

P. O. Box 34
Edgefield, SC 29824
Phone: (803) 637-4080
Fax: (803) 637-4117

We have mailed a copy of your appeal letter to the Solicitor’s Office, your attomey Mr N Staples

Wood Esquire, and one for your records.

Sincerely,

"‘ﬁ%”‘”&@

Shirley F Newby
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~ State of South Carolina,

- EDGEFIELD counTY
_ - CLERK OF COURT
STATE OF SOUTH CAROLINA °HIRLEY)F NEWBYTHE COURT OF COMMON PLEAS |
WIZFEB -§) a1l pELEVENTH JUDICIAL CIRCUIT

Respondent.

COUNTY OF EDGEFIELD ] |
| ) 2009-CP-19-0343
- )
Michael Norris, #249235, ) - .
Applicant, - ) ORDER OF DISMISSAL
) :
V. )
)
)
)
)

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed November 4, 2009. Respondent made its Return on March 1, 2010. An evidentiary

hearing into the matter was convenedvon November 30, 2011, at the Lexington County Courthouse.

" The Applicant was present at the hearing and was represented by Andrew Marine, Esquire. The

Respondent was represented by Kaelon E.i May of the South‘Cvarol_ina Attorney General’s Office.

Atthe hearing, the Applicant tesiiﬁed on his own béhalf. The State offered the testimony of
Norman Wood, Esquire (Mr. Wdod) Applicant’s plea counsel. This Court also had before it the -
records of the Edgefield Cbunty Clerk .o'f Court, the transcript of the proceedings against the
Applicant, and the Applicant’s records from the South Carolina Department of Corrections. |

. PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant tb orders of commitment of the Edgefield County Clerk of Court. The Applic#nt ‘was
indicted at the May 2009 term of the Edgefield County Grand Jury for Distribution of Crack

Cocaine—3™ or Subsequent Offense (2009-GS-19-0236). The Applicant was represented by

~ Norman Wood, Esquire. On August 3, 2009, the Applicant pled guilty to Distribution of Crack

THE ABOVE IS A TRUE GOBY OF i
WHICH IS ON FILE 1N THE OFFICE U

CLERK OF COURT GF EOGEAALD LOLnTY 20
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Cocaine—Z“‘f offense. The Applicant was sentenced by the Honorable William P. Keesley to
confinement for a period of ten (10) years. The Applicant did not appeal his guilty plea or sentence.

In his current Application, the Applicant alleges that he is being held in custody unlawfully

for the following reasons:

1. “Ineffective assistance of counsel;”
a. “Did not know I could appeal.”

2. “Invalid Guilty Plea;”

3. “Brady Violation;”

4. “Prosecutorial Misconduct.”

On August 5, 2010, Applicant filed an amendment to his Application fbr post-conviction

relief which included the follpwing claims:

5. Ineffective assistance of counsel
a. At guilty plea hearing, Applicant mformed court that plea counsel was-’
ineffective but court would not relieve plea counsel;
-b. Plea counsel was unprofessional and there was a lack of communication;
c. Failure to investigate ‘
- 6. Prosecutorial Misconduct .

a. “solicitor forced defendant to take a plea by telling defendant he was

facing 15 years, but if he would say on the record that you have worked out
your problems with the solicitor ... I will let you plea to 10 years.”

IL. SUMMARY OF TESTIMONY AND EVIDENCE PRESENTED ATTHE PCR
EVIDENTIARY HEARING

Applicant’s Testimony

At the PCR hearing Applicant testified that plea counsel told Applicant that he would be
pleading to possession of crack instead of distribution of crack and that at his guilty plea hearing the
solicitor initially stated to the plea court that Applicant was pleading to possession of crack cocaine.

Applicant testified that he suffers from spinal stenosis and post traumatic stress syndrome, and that

Page 2 of 14
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he was asking this Court to overturn his guilty plea because. Applicant was co_nfused.'Applicant

. testified that Mr. Wood was the second attorney appointed to représent Applicant, that counsel did

~ not investigate, that counsel did not interview any witnessés, and that counsel did not explain the

charges against Applicant. Applicant testified that at his guilty plea heéaring he told the court that he
wanted a new attorney but that the pleé judge denied Applicant’s request for a new attomey
Applicant testified that Mr Wood discussed the Apphcant ) charges with him, but that
counsel did not explain possession, and that possession was not an option. Applicant testlﬁed that
plea counsel told Applicant there was no need to appeal the guilty plea .and that Applicant sent a

letter dated August 11, 2009, to the Edgefield County Clerk of Court regarding filing an appeal.

-Applicant testified that he received a letter from the Clerk of Court dated August 12,2009, indicating

that a copy bf Applicant"s Atigust 11% letter was forwarded to the solicitor’s office and Applicant’s

plea counsel. Applicant testified that he filed a notiéé ‘.or request to appeal to the South Carolina

-Supreme Court and that Applicant notified his plea counsel. Applicant testified that he received a

letter from the Supreme Court indicatihg that no appeal had been filed in Applicant’s case.
Applicant testified that at the guiliy plea hearing Applicant informed the plea court abouit the

differences and difficulties that Applicant had with the solicitor and plea counsel. Applicant testified

that when the plea judge asked Applicant if he and plea counsel, and he and the solicitor resolved

their differences, that Applicant informed the plea judge all differences had been resolved. Applicant

testified that the sentencing sheet contamed Applicant’s 51gnature and that the charge hsted on the

~ sentencing sheet was “Dist of Crack Cocaine 2™ Offense

Page'3 of 14
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Mr. Wood’s Testimony

At the PCR hearing plea counsel testified that he was appointed to represent Applicant, that
counsel met with Applicant approximately seven times, and that counsel’s‘experierlicc in criminal
law consisted of court-appointed cases, while his primafy work was in estate planning. Counsel
testified that initially Applicant had serious medical issues and complaints, and that counsel obtained
Applicant’s medical records and took them to dector for medical review. Counsel testified that
Applicant was indicted for Distribution of Cracl'c Cocaine 3™ Offense, but Applicant pled to the

lesser included offense of Distribution of Crack Cocaine 2™ Offense. Counsel testified that he

_examined the evidence with Applicant, which included but was not limited to a toxicology report of
the recovered drugs. Counsel testified that he discussed the elements and the nature of the charges
against Applicant with Applicant. Counsel testified that he and Applicant discussed the Applicant’s
version of the facts. Counsel testified that at the outset of Applicant’s case, Applicant was facing a
total of ten (10) charges, almost of all which were Distribution of Crack charges. Counsel testified
that Applicant possibly faced life without parole with all ten charges and four prior drug charges;
however, counsel was able to get all buf one of the charges (9 charges) dismissed.

Counsel testified that the solicitor provided counsel with evidence that contradicted
Appiicant’s version of the story. Coﬁnsel’ testified that he viewed a video tape of the drug buy that
Applicant was a participant in. Counsel testified that he never told Applicant that Applicant needed
to go to prison, that Applicant would pout and refused to listen to counsel. Counsel testified that he
did not recall discussing Applicant’s right to appeal with Applicant nor did counsel recall Applicant

| . requesting counsel to file an appeal. Counsel testified that if Applicant indicated that he wanted to

appeal, then counsel would have filed an appeai; that counsel never received any letters from the

Page 4 of 14
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Clerk of Court; and that counsel did not file an appeal. Counsel testified that he was able to speak

with the officers involved in the control drug buy, that counsel and Applicant discussed possible

defenses, and that counsel discussed the Beneﬁts and drawbacks of pr_ocecding to trial versus plead

gqilty with Applicant. Counsel teétiﬁed that he never had any'reasdn to think that he and Applicant

were not pfovided with all the discovery materials from the state. | o
Counsel testified that he had gobd experience and was knowledgeable in the area of video

technology and the usé of videotapes in court, and that if Applicant chose to go to trial counsel’s trial

_strategy would have entailed attacking the videotape. Counsel testified that Applicant’s brother

looked exactly like Applicant and that if Applicant chose to proceed to trial, as a trial strategy
counsel would have tried to illicit from the confidential informant testimony saying it was
Applicant’s brother at the drug buy and in the video and not the Applicant.

Counsel testified that he engaged in plea negotiations on behalf of the Applicant, discussed

- all plea offers with Applicant, and that the solicitor was firm on a fifteen (15) year offef. Counsel

testified that just prior to Applicant’s trial the solicitor offered to lower Applicant’é charge to
Distribution 2" offense and the soliéitor offered a ten (10) year sentence. Counsel testified that
approximately two days prior to the guilty plea hearing Applicant made a request to the court thaf
pleé counsel be felieved, but that Applicant told counsel Applicant made this request merely to buy
some time. Counsel testified that Appliéant never told counsel that Applicant did not want to plead
guilty on the day of the guilty plea hearing. Counsel testified that if Applicant decided not to plead
guilty that counsel was prepared to go to trial. Counsel testified that ultimately Applicant made the

decision to plead guilty.

Page 5 of 14
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III. APPLICABLE LAW
In a post-conviction relief action, the Applicant bears the burden of proving the allegations in
their appliqation. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application
_ alleges ineffective assistance of counsel as a ground for relief, the Applicant must prove that
"counsel's conduct so undermined the prdper functioning of the adversarial process that the trial
cannot be relied upon as having produced 2 just result." Strickland v. Washington, 466 U.S. 668,

1104 8.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional

judgment. Strickland, 466 U.S. 668. The Applicant must overcome this presumption in order to

receive relief. Cherrv v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).
The reviewing court applies a two-pronged'test in evaluating aliegations of ineffective
assistance of plea counsel. First, the Applicant mﬁst prove that counsel'’s performance was deficient.
Under this prong, the court measures an attorney=s éerformance by its "reasonableness under
professional norms." Cherry, 300 S.C..at 117, 386 S.E.2d at 625, citing Strickland. Second,
. counsel's deficient performance must have prejudiced the Applicant such thét "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would ha\{e been
different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to guilty~ plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he

would not have pled guilty and would have insisted on going to trial. Hill v. Lbckhart, 474U.S.52,

106 S.Ct. 366,-88 L.Ed. 2d 203 (1985).

Page 6-of 14
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IV. FINDINGS OF FACT AND CONCLUSIOI;JS OF LAW
;’I'his Court has reviewed the tesiimbny presented af the evidentiary hearing, observed the
witniesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Couﬂ-fevieWed the Clerk of Court records regarding the subject

convictions, the Applicant’s records from the South Carolina Department of Corrections, the

~ application for post-conviction relief, the transcripts and documents from the prior proceedings, the

exhibits introduced into evidence at the hearing, and legal arguments of counsel. Pursuant to S.C.
Code Ann, §17-27-80 (2003), this Court makes the following findings of fact based upon all of the
probative evidence presented.

Ineffective Assistance of Counsel

Applicant asserts that plea counsel was ineffective for failing to inform Applicant of his right

to appeal; failing to file an appeal; failing to represént Applicant professionally and adetjhately

' communicate with Applicant; and for failing to investigate. This Court finds that Applicant has

failed to meet his burden of proof in showing counsel’s representation was ineffective. With regard

to Applicant’s claim that counsel was ineffective for failing to inform Applicant ofhis right to appeal

~ and for failing to file an appeal, Applicant testified that counsel informed Applicant that there was no '.

" need to appeal. Counsel testified that he did not discuss Applicant’s right to appeal with Applicant

and that he never received any letters from Applicant or anyone indicating Applicant’s desire for
counsei to file an appeél. When the qﬁestion is whether counsel was 'ineffectivc in failing to file a
direct appeal from the conviction and sentence, the Gnited States Sui)reme Court ha§ héld- that
counsel‘has a constitutionally-imposed duty to consult with a déféndant about an appeal when there
.is reason to think eifher (1) that a rational defendant would want to appeal, or (2) thaf this i)articular
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defendant reasonably demonstrated to counsel that he was interested in appealing. Roe v, Flores-
Ortega, 528 U.S. 470, 120 S.Ct. 1029 (2000). Counsel testified that had Applicant indicated to
counsel that he wanted to appeal counsel would have filed an appeal. Under these circumstances,
counsel’s failure to file an appeal was not unreasonable.

This Court agrees with plea counsel and finds a complete lack of non-frivolous grounds on
which to base an appeal. Applicant asserts that he was not aware that he was pleading guilty to
Distribﬁtion of Crack Cocaine because alnle'gediy plea counsel told Applicant he was pleading to
possession, and due to the solicitor’s initial statement tothe court. Applicant directs this Court’s
attention to the solicitor’s introduction at the guilty plea hearing where the solicitor stated for that
court-thatA Applicant was “pleading’ guilty to possession of crack cocaine, second offense. (Tr. p.1,
line4-5). This Court finds and the record reflects that the plea judge read the charge in the
indictment, -which indicated distribution, and asked Applicé.nt if he wished to plead guilty to
distribution of crack cocaine; Applicant indicated to the plea judge that he wished to plead guilty to
. distribution of crack cocaine. (Tr. p.1, lines18-25). Additionally, Applicant admitted that he signed
the sentencing sheet, which reflected Applicant was pleaaing guilty to Distribution of Crack Cocaine
2°¢ Offense. This Court finds that the solicitor’s initial reference to a possession of crack cocaine
charge was merely a misstatement and that Applicant was aware and understood that he was pleading
to Disﬁibution and not possession. Applicant has failed to show any resulting prejudice. This Court
finds that counsel was not ineffective in failing to an appeal; therefore, this allegation is denied and
dismissed.

Asto Applicant’s allegations that counsel was ineffective for failing to represent Applicant

profeséionally, failing to adequately communicate with Applicant, and for failing to investigate, this
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Court finds Applicant has failed to meet his burden of proof. Counsel téstiﬁed that he met with
Applicant several times, discussed the charges against the Applicant and Applicant’s version of the
facts with Applicant. Counsel testified that he discussed possible defenses with Applicant, obtained

and viewed all discovery materials provided by the state, and reviewed the discove_ry materials with |

- Applicant, and interviewed the Ofﬁcers-.involv‘ed in Applicant’s case. Counse] testified that

Applicant was very stressed out, at times refused to listen to counsel simply because Applicant did
not like what counsel was sayihg-and that at times Applicant would not talk to counsel. Applicant
testified that he made a motion to have counsel relieved but that it was denied. Regardless, under

oath, Applicant told the plea judge that he and plea counsel were able to resolve their differences. .

' (Tr. p.1, lines13-17). The record reflects that Applicant informed the plea court that he was fully

-satisfied with plea counsel and that there was nothing else Applicant wanted counsel to do that

counsel had not done. (Tr. p.7, line24 - p.8, lined).

To establish counsel was inadequately pret)ared, an Appiicant must present evidence of what
counsel could have discovered or wﬁat other defeﬁses could have been pursued héd counsel been
more fully prepared. Jackson v. State, 329 S.C. 345,495 S.E.2d 768 (1998). The "breyity of time
spent in consultation, without more, does not establish that counéel was- ineffective." Easter v..
EM, 609 F.2d 756, 759 (5th Cir. 1980). When claims of ineffective assistance of counsel are

based on lack of preparation time, an Applicant challenging his conviction must show specific

prejudice resulting from counsel's alleged lack of time to prepare. United States v. Cronic, 466 U.S.

648 (1984); U, S. v. LaRouche, 896 F.2d 815 (4th Cir. 1990). Here, the Applicant could not point to
any specific matters counsel failed to discover which would have caused him to proceed with a jury

trial instead of pleading guilty. Counsel was prepared to proceed to trial if Applicant chose to do so.
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This Court finds the Applicant offered no evidence at the PCR hearing that counsel could have found

that would have been likely to have any outcome more favorable to the Applicant. The Applicant did.

not produce any witnesses or offer any other evidence from which this Court could conclude that the
outcome of the case would likely have been different, had that evidence been developed. This Court
finds that Applicant failed to show counsel’s performance was deficient and any resulting prejudice.
Therefore, this Court finds that these allegations are denied and dismissed.

Involuntary Guilty Plea

Applicant asserts that as a result of his confusion-as to the charge he was pleading to and the
solicitor’s conduct, that Applicant’s guilty plea was rendered unknowing and involuntary. First, this
Court has already found that Applicant was fully aware that he was pleading guilty to Distribution of
Crack Cocaine and not possession,; therefore, this allegation is denied and dismissed. Next, Applicant
asserts that his guilty plea was involuntary because the court refused to grant his motion to relieve
plea counsel and because the solicitor forced Applicant to plea by intimidation or threatening a
longer sentence if Applicant did not plea. This Court finds that Applicant failed to meet his burden of
proof in showing that his guilty plea was involuntary. At the plea hearing, plea counsel indicated to
the plea judge that he explained to Applicant the nature and elements of the offense, the possible

punishment, and his constitutional rights including Applicant’s right to a trial by jury. (Tr. p.4,

lines1-5). Applicant told the plea judge that he was clear-headed and understood what he was doing

at the guilty plea hearing. (Tr. p.4, line24 - p.5, linel). The plea judge asked Applicant if Applicant
was aware and understood his right toa jury trial, and Applicant indicated that he understood and did
not want a jury trial. (Tr. p.5, lines2-17). Applicant admitted that he was guilty of distribution of

crack cocaine 2" offense and that nobody forced or coerced Applicant to get Applicant to pléad
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against his own will. (Tr. p.6, lines 12-21).- This Court finds that all plea negotiations testified to at
the PCR hearing were fully represented in the record at the guilty plea hearing. (Tr. p.7, lines4-23).

The record reflects that the solicitor informed the plea court that Applicant had previously made

- complaints against the solicitor and the sheriff's office in this case involving the state’s handling of

Applicant’s case. (Tr. p.7, lines8-10). The solicitor requested that the plea court inquire into whether

Api)licant had any remaining complaints against the solicitor or sheriff’s office. (Tr. p.7, lines11-14).

‘The plea court asked Applicant if he had any complaints of any kind against anybody who dealt with

Applicant’s case, and Applicant indicated that he did not have any complaints. (Tr.‘p.8,- lines5-7).
Moreover, the plea court advised Applicant that Qhatever cornp_léints he raised before that Appljcan;
would be waiving those complaints by entering his guil;y plea, and Applicant indicated that he
understood and wished to give up any previous complaints. (Tf. p.8, liﬁcsS- 10). This Court finds the
overwhelming evidence in the record and presented through the testimony qf the witnesses ﬁt the
heaﬁng reflects that the plea was knowingly and voluntarily entered. Boykin v. Alabama, 395 U.S.

238 (1969); Vickery v. State, 258 S.C. 33, 186 S.E.2d 827 (1972). This Court ﬁnds no evidence in

the record demonstrating that Applicant was forced or coerced into pleading. guilty. Therefore, this
Court finds that this allegation is denied and dismissed.

Prosecutorial Misconduct and Brady Violation

Applicant asserts that the solicitor. committed prosecutorial misconduct when the state
received Applicant’s motion for plea counsel to be relieved the solicitor forced Applicant to enter a

plea because the solicitor told Applicant that if he did not plead guilty ‘right then and there’ then

- Applicant would go to trial in the morning. Additionally, Applicant alleges Lhét the solicitor

informed Applicant that he was facing fifteen years, but that if Applicant would testify that Applicant
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worked out his problems with the solicitor, the sheriff’s office, and plea counsel then the solicitor
would allow Applicant to plea to ten years instead of fifteen. This Court has already found that
Applicant’s plea was volﬁntary, that Applicant was not forced or coerced into pleading guilty, and
that Applicant entered his guilty plea of his own free will. The guilty plea transcript directly
contradicts Applicant’s allegations of prosecutorial misconduct. A guilty plea is a solemn, judicial
admission of the truth of the charges against the defendant. Statements made during the plea should
be considered conclusive unless the defendant bmsents reasons why he should be allowed to depart
from the truth of those statements. Crawford v. U.S., 519 F.2d 347 (4th Cir. 1975); Edmonds v.
Lewis, 546 F.2d 566 (4" Cir. 1976). This Court finds that Applicant did not present any evidénce'or
testimony as to why he should be allowed to depart from his statements to the plea court that
Applicant did not have any complaints against anyone involved in his case and that Applicant wanted

to Waﬁve those previous complaints. (Tr. p.8, lines3-10). It is Applicant’s burden to prove actual

prosecutorial misconduct. Alabama v. Smith. 490 U.S. 794, 109 S. Ct. 2201 (1989). This Court finds
that Applicant is unable to meet his burden to prove prosecutorial misconduct.

The Applicant also alleges the prosecution committed a Brady violation by failing to disclose
all discovery materials to Applicant and plea counsel. This Court finds that Applicant presented no
evidence at the PCR hearing showing that the state withheld evidence from the defense in this case.
Counsel testified that he had no reason to think that the state Withheld any evidence from Applicant.
In evaluating post-trial Brady claims, the Applicant must show that (1) the prosecutioﬁ suppressed
evidence, (2) the evidence would have been favorai;le to the accused, and (3) the suppressed

evidence is material. United States v. Wolf, 839 F.2d 1387 (10th Cir. 1988). A Brady violation does

not warrant reversal if the evidence is merely cumulative or impeaching. Clark v. State, 315 S.C. -
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- 385, 434 S.E.2d 266 (1993). "Impeachment or exculpatory evidence is material .only‘_if there is'a

reasonable probability that, had ihe evidence been disclosed to the defense, the result of the

proceeding would have been different." Id., 434 S.E.2d at 268. Accordingly, the Applicaﬁt has failed

- to meet his burden of pfoof; therefore these allegations are denied and dismissed.

All Other Claims

xcept as discussed above, this Court finds that the Applicant affirmatively Wajved the
remaining allegations set forth in his application at the hearing. A waiver is a voluntary and

intentional abandonment or relinquishment of a known right. Janasik v. Fairway Oaks Villas

Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be express or
implied. "An implied waiver results frcfn acts and conduct of the party against whom the doctrine is
invoked from which an intentional relinquishment of a right is reasonably inferable.” Lyles v. BML,
Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicar;t's failure to address these

issues at the hearing indicates a voluntary and intentional relinquishment of his right to do so.

‘Therefore, any and all remaining allegations are denied and dismissed.

V. CONCLUSION

Based on all the forgoing, this Court finds and concludes that the Abplicant has not

established any constitutional violations or deprivations that would require this Court to grant his

appl'_icaticbn for post conviction relief. Therefc‘)re,ﬂthis application for post conviction relief must be
denied and dismissed with prejudice.

This Court notes that Applicant must file and serve a notice of intent to appeal within thirty
(30) days from receipt of this Order to secure the appropriate appellate review. .Sée Rule 203,

SCACR. Rule 71.1(g), SCRCP; Bray v. State, 336 S.C. 137, 620 S.E.2d 743 (2005), for the
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obligation of Applicant’s counsel to file and serve notice of appeal. The Applicant’s attention is also

directed to South Carolina Appellate Court Rule 243 for appropriate procedures after notice has been

timely filed.
IT IS THEREFORE ORDERED:
1. That the Application for Post-Conviction Rehef must be denied and dismissed with
prejudice; and
2. Applicant must be remanded to the custody of Respondent

AND IT IS SO ORDERED this 3 <) day o(jtm 2012,

=0 [ (), W\Q

Edward W. Miller
Presiding Judge

M South Carolina
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WITNESSES -
MILLER The State of South Carolina
ECSO - County of EDGEFIELD
COURT OF GENERAL SESSIONS
MAY TERM 2009
THE STATE
L vs.
_ MICHAEL DEON NORRIS
ARREST WARRANT NUMBER 3
J605580
~ ACTION OF GRAND JURY
Forep of Grand Jury - CDR#3039 -
Date: %SM 2 o 2009 .
' U MERDICT . e o Indictment for
e ’fé- ; DISTRIBUTION OF CRACK COCAINE
j a 1 9a 3" or Subsequent Offense
Foreirsormof Patil Jiry G 'DONALD V. MYERS, SOLICITOR
Date: ,
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N

STATE OF SOUTHCAROLINA ) 57 INDICTMENTFOR .
Co R * DISTRIBUTION OF CRACK COCAINE
~ COUNTY OF EDGEFIELD =~ ) 3" or Subséquent Offense

At a Court of General Sessions, convened on-May 20, 2009 the Grand Jurors of

Edgefield County present upon their oath:

That MICHAEL DEON NORRIS did in Edgefield County on or about July 7,.
2008, knowingly and intsntional]y, distribute to a confidential informant working
with Edgefield County Sheriff’s Office, a quantity of Crack Cocaine, a controlled
»»_.substance, in Violation of § 44-53-370(A)(1), of the Code of Laws of South '

i Caiolir}g (1 976)-, as amendsd, such distribution not having been authorized by law,'
.w‘ith penaltiss .pro.vided for in § 44-53-03 75(b)(3) of the Code of Laws of South

Carolina (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case

made and provided.

A

S AI\%OLICITOR



